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COMMENTARIES 


i^A 


ON 


EQUITY   JURISPEUDENCE. 


CHAPTER  I. 

THE  TBUE  NATURE  AND  CHARACTER  OF  EQUITY  JURISPRUDENCE. 

§  1-24.  Equity,  as  applied  to  joriaprudence,  does  not  comprehend  the  broader  prin- 
ciples of  universal  law^  which  are  properly  embraced  in  the  more  extended  import  of  the 
term  Natural  Equity,  or  what  is  sometimes  called  Moral  Equity.  . 

§  25-84.  Equity  jurisprudence,  as  a  distinct  branch  of  the  law,  is  the  complement 
of  legal  adiuinistration,  whereby  through  defect  of  evidence,  or  from  imperfect  procedure, 
it  is  unable  to  aflbrd  that  ample  and  specific  redress  for  all  injuries,  which  courts  of 
equity  may  do,  by  requiring  the  defendant  to  answer,  upon  his  conscience  :  by  refonning 
mistakes  in  written  contracts,  and  by  injunctions,  both  restrictive  and  mandatory,  and 
in  many  other  ways.  It  is  that  portion  of  remedial  justice  which  is  administered 
exclusively  by  courts  of  equity.  Equity  will  not  relieve  against  any  defect,  imx>erfection, 
or  abuse  of  the  law  itself,  but  only  against  the  unconscionable  claims  and  abuses  of  the 
parties.  Coui'ts  of  equity  can  give  no  different  construction  to  the  law,  whether  written 
or  customary,  from  that  which  must  govern  courts  of  law.  They  are  equally  bound  by 
precedents  with  comls  of  law.  Courts  of  equity  afford  relief  in  regard  to  those  rights 
recognised  by  the  jurisprudence  of  the  State,  where  the  remedy  of  law  is  doubtful, 
inadequate,  or  incomplete. 

§  35-37.  The  administration  of  equity  jurisprudence  is  more  perfect  in  those  States, 
other  things  being  equal,  where  it  is  intrusted  to  courts  exclusively  devoted  to  that 
department  of  municipal  law. 

§  1.  In  treating  of  the  subject  of  equity,  it  is  material  to  dis- 
tinguish the  various  senses  in  which  that  word  is  used.  For  it  can- 
not be  disguised,  that  an  imperfect  notion  of  what,  in  England,  con- 
stitutes equity  jurisprudence,  is  not  only  common  among  those  who 
are  not  bred  to  the  profession,  but  that  it  has  often  led  to  mistakes 
and  confusion  in  professional  treatises  on  the  subject.  In  the  most 
general  sense,  we  are  accustomed  to  call  that  equity,  which,  in  human 
transactions,  is  founded  in  natural  justice,  in  honesty  and  right,  and 
which  properly  arises  ex  cequo  et  bono.  In  this  sense  it  answers  • 
precisely  to  the  definition  of  justice,  or  natural  law,  as  given  by 
Justinian  in  the  Pandects.  "  Justitia  est  constans  et  perpetua  vo- 
luntas  jus  suum  cuique  tribuendi.    Jus  pluribus  modis  dicitur.    Uno 
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modo,  cum  id  quod  semper  sequum  et  bonum,  jus  dicitur ;  ut  est  jus 
natuitde.  Juris  prsecepta  sunt  hsec;  boneste  vivere,  alterum  non 
laedere,  suum  cuique  tribuere."  ^  And  tbe  word  jus  is  used  in  the 
same  sense  in  the  Roman  law,  when  it  is  declared,  that  ju«  est  ars 
boni  et  cequi,-  where  it  means,  what  we  are  accustomed  to  call, 
jurisprudence.^ 

§  2.  Now,  it  would  be  a  great  mistake  to  suppose  that  equity,  as 
administered  in  England,  embraced  a  jurisdiction  so  wide  and  exten- 
sive, as  that  which  arises  from  the  principles  of  natural  justice  above 

\  stated.     Probably  the  jurisprudence  of  no  civilized  nation  ever  at- 

J  tempted  so  wide  a  range  of  duties  for  any  of  its  judicial  tribunals. 

I  Even  the  Roman  law,  which  has  been  justly  thought  to  deal  to  a 
vast  extent  in  matters  ex  ccquo  et  bono,  never  affected  so  bold  a 

!  design.*  On  the  contrary,  it  left  many  matters  of  natural  justice 
wholly  unprovided  for,  from  the  difficulty  of  framing  any  general 
rules  to  meet  them,  and  from  the  doubtful  nature  of  the  policy  of 
attempting  to  give  a  legal  sanction  to  duties  of  imperfect  obligation, 
such  as  charity,  gratitude,  and  kindness,  or  even  to  positive  engage- 
ments of  parties,  where  they  are  not  founded  in  what  constitutes  a 
meritorious  consideration.  Thus,  it  is  well  known,  that  in  the  Roman 
law,  as  well  as  in  the  common  law,  there  are  many  pacts,  or  promises 
of  parties  {nude  parts),  which  produce  no  legal  obligation,  capable  of 
enforcement  inforo  extennio ;  but  which  are  left  to  be  disposed  oiin 
foro  conscientioi  only}  "  Cum  nulla  subest  causa  propter  conven- 
tionem,  hie  constat  non  posse  constitui  obligationem.  Igitur  nuda 
pactio  obligationem  non  parit."®  And  again :  *'  Qui  autem  promisit 
sine  causa,  condicere  quantitatem  non  potest,  quam  non  debet,  sed 
ipsam  obligationem." 7  And  hence  the  settled  distinction,  in  that 
law,  between  natural  obligations,  upon  which  no  action  lay,  but  which 
were  merely  binding  in  conscience,  and  civil  obligations,  which  gave 
origin  to  actions.®  The  latter  were  sometimes  called  just,  because  of 
their  perfect  obligation  in  a  civil  sense ;  the  former  merely  equitable, 
because  of  their  imperfect  obligation.     "  Et  justum  appellatur  "  (says 


»  Dig.  Lib.  1,  tit  1, 1.  10,  11. 

^  Dig.  Lib.  1,  tit.  1,  1.  1. 

^  Grotius,  after  referring  to  the  Greek 
word,  used  to  signify  equity,  says,  Latinis 
nutem  aequi  pruuentia  vertitur,  quffi  se  ita 
ad  (P(^uitateni  liabet,  ut  jurisprudentia  ad 
justitiam.  Grotius  de  ^uitate,  ch.  1, 
ii  4.  This  distinction,  is  more  refined  thaii 
solid,  as  the  citation  in  the  text  shows. 
See  also  Taylor's  Elements  of  the  Civil 
Iaw,  p.  90  to  98.  Cicoro,  Topic.  §  2  ;  IL 
nd  }{eren.  IS  ;  III.  ad  Heren.  2.  Bracton 
has  referred  to  the  various  senses  in  which 
2ua  is  used.  Item  (says  he)  jus  quaudoque 
ponitur  pro  jure  naturali,  quod  semper 
•bonnm  ot  oequum  est  ,*  quandoque  pro  jure 


civili  tantum  ;  quandoque  pro  jure  pnp- 
torio  tantum ;  quandoque  pro  eo  tantum, 
quod  competit  ex  sentcntia.  Bracton,  Lib. 
1,  ch.  4,  p.  3.  See  Dr.  Taylor's  definition  of 
lex  and/i^j.  Elem.  id.  178;  Civ.  Law, p.  147, 
148 ;  id.  178  ;  id.  40  to  43  ;  id.  65,  56  ; 
id.  91. 

^  See  Heinecc.  Hist.  Edit  L.  1,  ch.  6  ; 
De  Edictis  Pnetorum,  §  7,  8,  9,  10,  11,  12 ; 
id.  §  18,  21  to  80. 

*  Ayliffe,  Pand.  B.  4,  tit.  2,  pp.  424, 
425 ;  1  Domat,  Civ.  Law,  B.  1,  tit  1,  §  5, 
art.  1,  6,  9,  13. 

«  Dig.  Lib,  2,  tit.  14,  1.  7,  §  4. 

7  Dig:  Lib.  12,  tit.  7,  1.  L 
.    »  Aylifle,  Pand.  B.  4,  tit.  1,  pp.  420,  421. 
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Wolfius)  "  quicquid  fit  secundum  jus  perfcctum  alterius  ;  sequum  vero 
quod  secundum  imperfectum."  ^     Cicero  has  alluded  to  the  double 
sense  of  the  word  equity,  in  this  very  connection.     "  iEcjuitatis  "  (says 
he)  "autem  vis  est  duplex;  cujus  altera  directi,  et  veri,  et  justi,  ut 
dicitur,  sequi  et  boni  ratione  defenditur;    altera  ad  vicissitudinem 
referendae  gratiss  pertinet ;  quod  in  beneficio  gratia,  in  injuria  ultio 
nominatur."^    It  is  scarcely  necessary  to  add,  that  it  is  not  in  this 
latter  sense^  any  more  than  in  the  broad  and  general  sense  above 
stated,  which  Ayliffe  has,  with  great  propriety,  denominated  Natund 
Equity,  because  it  depends  on  and  is  supported  by  natural  reason, 
that  equity  is  spoken  of,  as  a  branch  of  English  jurisprudence.     The 
latter  falls  appropriately  under  the  head  of  C'lvil  Equity,  us  defined 
by  the  same  author,  being  deduced  from  and  governed  by  such  civil 
maxims,  as  are  adopted  by  any  particular  state  or  community.^ 

§  3.  But  there  is  a  more  limited  sense  in  wliich  the  term  is  often  | 
used,  and  which  has  the  sanction  of  jurists  in  ancient,  as  well  as  in  { 
modem  times,  and  belongs  to  the  language  of  common  life,  as  well  as 
to  that  of  juridical  discussions.     The  sense,  here  alluded  to,  is  that  in 
which  it  is  used  in  contradistinction  to  strict  law,  or  strictum  et 
summum  jus.    Thus,  Aristotle  has  defined  the  very  nature  of  equity  i 
to  be  the  coiTection  of  the  law,  wherein  it  is  defective  by  reason  of 
its  universality.*    The  same  sense  is  repeatedly  recognized  in  the 
Pandects.     ''In  omnibus  quidem,  maxime  tamen  in  jure,  aequitas 
spectanda  sit.     Quotiens  aequitas,  desiderii  naturalis  ratio,   aut  du- 
bitatio  juris  moratur,  justis  decretis  res  temperanda.     Placuit  in 
omnibus  rebus  praecipuam  esse  justitiae  asquitatisque,  quam  stricti 
juris  rationem."^     Grotius  and  Puffendorf  have  both   adopted  the 
definition  of  Aristotlej  and  it  has  found  its  way,  with  approbation,  I 
into  the  treatises  of  most  of  the  modern  authors,  who  have  discussed 
the  subject.* 


r\ 


\ 


^  Wolff.  Instit.  Jut.  Nat.  et  Gent.  P.  1, 
ch.  3,  §  88. 

«  Cic.  Orat.  Part.  §  87. 

»  Ayliffe,  Pand.  B.  1,  tit.  7,  p.  87. 

*  Arist  Ethic.  Nicom.  L.  5,  cb.  14, 
cited  1  Wooddes.  (Lect.  vii.)  p.  193  ; 
Taylor,  Eleni.  of  Civ.  Law,  pp.  91,  92,  93  ; 
Francis,  Maxims,  3  ;  1  Fonol.  £q.  B.  1, 
§  2,  p.  5,  note  (e).  Cicero,  speaking  of 
Galba,  says,  that  he  was  accustomed, 
Multa  pit)  (emiitato  contra  jns  dicere.  Cic. 
de  Oratore,  Lib.  1,  §  57.  Sec  also  other 
passages  cited  in  Taylor's  Elero.  of  the 
Civ.  Law,  90,  91.  Bracton  defines  equity, 
as  contradistinguished  from  law  Ou^), 
thus :  iRquitns  autem  est  rernm  conveni- 
entia,  ^ute  in  paribus  causis  paria  do- 
siderat  jura,  et  omnia  bene  cosequiparat ; 
et  dicitur  lequitas,  quasi  sequalitas.  Brac- 
ton, Lib.  1,  ch.  4,  §  5,  p.  3. 


»  Dig.  Lib.  50,  tit.  17,  1.  85,  90 ;  Cod. 
Lib.  3,  tit.  1,  1.  8. 

^  protius  de  iE«juitate,  ch.  1,  §  3 ; 
Puffend.  Law  of  >Jnturo  and  Xat.  B.  5, 
ch.  12,  §  21,  and  Barbeyroc's  note  (1)  ; 
1  Black.  Comni.  61  ;  1  Wooddes.  Loot, 
vii.  p.  193  ;  Bac.  de  Aug.  Scient.  Lib.  8. 
ch.  3,  Aphor.  32,  34,  45.  Grotius  says  : 
IVoprie  vero  et  singulariter  requitas  est 
virtus  voluntatis,  coiTCctrix  ejus,  quo  lex 

Sroptor  universalitatem  deficit.  Gi-otius 
e  iEquitate,  ch.  1,  §  2.  iEnuum  est  id 
ipsum,  quo  lex  corrigitur.  lu.  Dr.  Tay- 
lor has  with  great  force  paraphrased  the 
language  of  Aristotle.  That  part  of  un- 
written law,  says  he,  which  is  called  Equity ^ 
or  rh  Ejri«y«is,  is  a  species  of  justice  dis- 
tinct from  what  is  written.  It  must  hap- 
pen either  against  the  design  and  inclina- 
tion of  the  Taw-giver,  or  with  his  consent^ 
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EQUITY  JUMSPRUDENCE. 


[CH.  I- 


f      §  4.  In  the  Roman  jurisprudence  we  may  see  many  traces  of  this 

j  doctrine,  applied  to  the  purpose  of  supplying  the  defects  of  the 
customary  law,  as  well  as  to  correct  and  measure  the  interpretation 

i  of  the  written  and  positive  code.  Domat  accordingly  lays  it  down, 
as  a  general  principle  of  the  civil  law,  that  if  any  case  should  happen, 
which  is  not  regulated  by  some  express  or  written  law,  it  should 
have  for  a  law  the  natural  principles  of  equity,  which  is  the  universal 
law,  extending  to  every  thing.^  And  for  this  he  founds  himself  upon 
certain  texts  in  the  Pandects,  which  present  the  formulary  in  a  very 
imposing  generality.  *'HaBC  sequitas  suggerit,  etsi  jure  deficiamur," 
is  the  reason  given  for  allowing  one  person  to  restore  a  bank  or  dam 
in  the  lands  of  another,  which  may  be  useful  to  him,  and  not  injurious 
to  the  other.^ 

(  §  5.  The  jurisdiction  of  the  Praetor  doubtless  had  its  origia  in  this 
application  of  equity,  as  contradistinguished  from  mere  law.  "Jus 
autem  civile  "  (say  the  Pandects)  "  est,  quod  ex  legibus,  plebiscitis, 
senatus  consultis,  decretis  principum,  auctoritate  prudentium  venit. 
Jus  prsBtorium  est,  quod  Praetores  introduxerunt,  adjuvandi,  vel  sup- 
plendi,  vel  corrigendi  juris  civilis  gratis,  propter  utilitatem  publicam ; 
quod  et  honorarium  dicitur,  ad  honorem  praatorum  sic  nominatum."  ^ 

I  But,  broad  and  general  as  this  language  is,  we  should  be  greatly 
deceived,  if  it  were  to  be  supposed,  that  even  the  Praetors  power 
;  extended  to  the  direct  overthrow  or  disregard  of  the  positive  law.  He 
was  bound  to  stand  by  that  law  in  all  cases,  to  which  it  was  justly 
applicable,  according  to  the  maxim  of  the  Pandects,  "  Quod  quidem 
perquam  durum  est ;  sed  ita  lex  scripta  est,"  * 


In  tho  former  case,  for  instance,  when 
several  pai'ticular  facts  must  escape  his 
knowledge  ;  in  the  other,  when  he  may  be 
apprised  of  them,  indeed,  but  by  reason  of 
their  variety  is  not  willing  to  recite  them. 
For,  if  a  case  admits  of  an  infinite  variety 
of  circumstances,  and  a  law  must  be  made, 
that  law  must  be  conceived  in  general 
terms.  Taylor,  Elcrn.  Civ.  Law,  92.  And 
of  this  infirmity  in  all  laws,  the  Pandects 
give  open  testimony.  Non  possunt  omnes 
articuii  singillatim  aut  legibus,  aut  senatus 
consultis  comprehend!  ;  sed  cnm  in  aliqua 
causa  sententia  eorum  manifesta  est,  is 
qui  jurisdiction!  pra;est,  ad  similia  proce- 
tlere,  atque  ita  jus  dicere  debet.  Dig.  L, 
1,  tit  3,  1.  12 ;  id.  1.  10. 

^  Domat.  Prol.  Book,  tit.  1,  §  1,  art. 
23.  See  also  Aylitfe,  Pand.  B.  1,  tit.  7, 
p.  38. 

2  Dig.  Lib.  39,  tit.  3,  1.  2,  §  5.  Domat 
cites  other  texts  not  perhaps  quite  so 
stringent ;  such  as  Dig.  Lib.  27,  tit.  1 ,  1. 
13,  §  7  ;  id.  Lib.  47,  tit.  20, 1.  7.  Dr.  Tay- 
lor has  given  many  texts  to  the  same  pur- 
]X)8e.  Elom.  Civ.  Law,  pp.  90,  91.  There 
was  a  known  distinction  in  the  Roman  law 


on  this  subj  ect.    When  a  right  was  founded 
in  the  express  words  of  the  law,  tlie  actions 

Sounded  on  it  were  denominated  Actiones 
irectffi  ;  where  tliey  arose  ujion  a  benig- 
nant extension  of  the  words  of  the  law  to 
other  cases,  not  within  the  terms,  but 
within  what  we  should  call  the  equity  of 
the  law,  they  were  denominated  Actiones 
Utiles.     Taylor,  Elem.  Civ.  Law.  98.     • 

»  Dig.  Lib.  1,  tit.  1, 1.  7  ;  id.  tit.  3, 1. 10. 
Sed  et  eas  actiones,  qure  legibus  proditte 
sunt  (say  the  Pandects)  s!  lex  justa  ac 
necessaria  sit,  supplet  Pnfitor  in  eo,  quod 
leg!  deest.  Dig.  Lib.  19,  tit.  5,  1.  11. 
Heincccius,  speaking  of  the  I*rjetor's  au- 
thority, says  :  His  Edictis  multa  innovatn, 
adjuvandi,  supplendi,  corrigendi  juris  civ- 
ilis gratia,  obtentuquo  utilitatis  jmblica?. 
1  Hcinecc.  Elem.  Pand.  P.  1,  Lib.  1,  §  42. 

*  Di^.  Lib.  40,  tit.  9,  1.  12,  §  1.  See 
also  3  Black.  Comm,  430,  431  ;  1  Wood- 
dcs.  Lect.  vii.  pp.  192  to  200.  Dr.  Taylor 
(Elem.  Civ.  l^w,  p.  214)  has  therefore 
observed,  that,  for  this  reason,  this  branch 
of  the  Koman  law  was  not  reckoned  as 
part  of  the  jus  civile  scriptum  by  Papin- 
ian,  but  stands  in  opposition  to  it.    Aud 


§  4,  7.] 


NATURE  OF  EQUITY. 


§  6.  But  a  more  general  way  in  which  this  sense  of  equity,  as  ^ 
contradistinguished  from  mere  law,  or  stHctum  jus,  is  applied,  is,  to  ' 
the  interpretation  and  limitation  of  the  words  of  positive  or  written 
laws  :  by  construing  them,  not  according  to  the  letter,  but  according  ' 
to  the  reason  and  spirit  of  them.^     Mr.  Justice  Blackstone  hajs  alluded  I 
to  this  sense  in  his  Commentaries,  where  he  says :  "From  this  method 
of  intei^preting  laws  by  the   reason   of  them  arises  what  we  call 
equity ; "  -  and  more  fully  in  another  place,  where  he  says :  "  Equity, 
in  it«  true  and  genuine  meaning,  is  the  soul  and  spirit  of  all  law ; 
positive  law  is  construed,  and  rational  law  is  made  by  it.     In  this, 
equity  is  synonymous  with  justice ;  in  that,  to  the  true  and  sound 
interpretation  of  the  rule." ' 

§  7.  In  this  sense  equity  must  have  a  place  in  every  rational  system « 
of  jurisprudence,  if  not  in  name,  at  least  in  substance.^    It  is  impos- 1 
sible  that  any  code,  however  minute  and  particular,  should  embrace 
or  provide  for  the  infinite  variety  of  human  affairs,  or  should  furnish 
rules  applicable  to  all  of  them.     **  Neque  leges  neque  senatus  consulta 
ita  scribi  possunt "  (says  the  Digest)  "  ut  onlnes  casus,  qui  quandoque 
inciderint,  comprehendantur  ;  sed  sufficit  ea,  quae  plerumque  accidunt, 
contineri."  ^    Every  system  of  laws  must  necessarily  be  defective ; 
and  cases  must  occur,  to  which  the  antecedent  rules  cannot  be  applied 
without  injustice,  or  to  which  they  cannot  be  applied  at  all.     It  is 
the  ofl&ce,  therefore,  of  a  judge  to  consider  whether  the  antecedent  • 
rule  does  apply,  or  ought,  according  to  the  intention  of  the  law-giver, 
to  apply  to  a  given  case ;  and  if  there  are  two  rules,  nearly  approach- 
ing to  it,  but  of  opposite  tendency,  which  of  them  ought  to  govern  it ;  i 

Plowd.  Comin.  p.  466,  Reporter's  note. 
Dr.  Taylor  haa  obsenred,  that  the  great 
difficulty  is,  to  distinguish  between  that 
equity,  which  is  required  in  all  law  what- 
soever, and  which  makes  a  very  important 
and  a  very  necessary  branch  of  the  jus 
scriptum  ;  and  that  equity,  which  is  op- 
posed to  written  and  positive  law,  and 
stands  in  contradistinction  to  it.  Taylor, 
£lem.  Civ.  Law,  p.  90. 

*  See  1  Fonbl.  Equity,  B.  1,  §  3,  p.  24, 
note  {h)  ;  Plowden,  Comm.  pp.  465,  466. 
Lord  Bacon  said  in  his  Ai^ument  on  the 
jurisdiction  of  the  Marches,  there  is  no 
Jaw  under  heaven  which  is  not  supplied 
with  equity ;  for  sunimum  jus  summa  in- 
juria ;  or  as  some  have  it,  summa  lex 
summa  crux.  And,  therefore,  all  nations 
have  equity.  4  Bac.  Works,  p.  274. 
Plowden,  in  his  note  to  his  Reports,  dwells 
much  (pp.  465,  466)  on  the  nature  of 
equity  in  the  interpretation  of  statutes, 
saying,  Ratio  legis  est  anima  legis.  And 
it  is  a  common  maxim  in  the  law  of  Eng- 
land, that  Apices  juris  non  sunt  jura. 
Branch's  Maxims,  p.  12  ;  Co.  Litt  304  (6). 

fi  Dig.  Lib.  1,  tit.  8, 1.  10. 
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I  thus,  as  we  distinguish  between  common 
I  law  and  equity,  there  were  with  that 
people  actiones  civiles  et  prxtoritc,  et 
obligationes  civiles,  et  prcetoriie.  The 
Prsetor  was  therefore  called  Custos,  non 
conditor  juris  ;  judicia  exercere  potuit ; 
jus  facere  non  potuit ;  uicendi,  non  con- 
dendi  juris  potestatem  habuit  ;  juvare, 
supplere,  interpretari,  mitigare  jus  civile 
potuit ;  mutare  vol  toUere  non  potest 
Tlie  prretorian  edicts  are  not  properly  law, 
j  though  they  may  operate  like  law.  And 
Cicero,  speaking  of  contracts  bonte  fidei, 
says,  in  allusion  to  the  same  jurisdiction  : 
In  his  magni  esse  judicis  statuere  (prse- 
sertim  cum  in  plerisque  essent  judicia  con- 
traria),  quid  quemque  cuique  prsestare 
oporteret ;  that  is,  he  should  decide  ac- 
cording to  equity  and  conscience.  Cic.  de 
Officiis,  Lib.  3,  cap.  17.  Dr.  Taylor  has, 
in  another  part  of  his  work,  gone  at  lar^e 
into  equity  and  its  various  meanings  in 
the  civil  law.  Taylor,  Elem.  of  Civil  Law, 
90  to  98. 
*  Plowden,  Comm.  pp.  465,  466. 

2  1  Black.  Comm.  pp.  61,  62. 

3  3  Black.    Comm.   p.    429.     See    also 
Taylor,   Elem.    Civ.    Law,   pp.    96,   97 ; 
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and  if  there  exists  no  rule  applicable  to  all  the  circumstances,  whether 

the  party  should  be  remediless,  or  whether  the  rule  furnishing  the 

closest  analogy  ought  to  be  followed.     The  general  words  of  a  law 

may  embi*ace  all  cases ;  and  yet  it  may  be  clear,  that  all  could  not 

have  been   intentionally  embraced  ;  for  if  they  were,  the  obvious 

objects  of  the  legislation  might  or  would  be  defeated.     So,  words  of  a 

doubtful  import  may  be  used  in  a  law,  or  words  susceptible  of  a  more 

enlarged,  or  of  a  more  restricted  meaning,  or  of  two  meanings  equally 

i  appropriate.^    The  question,  in  all  such  cases,  must  be,  in  what  sense 

(  the  words  are  designed  to  be  used  ;  and  it  is  the  part  of  a  judge  to 

look  to  the  objects  of  the  legislature,  and  to  give  such  a  construction 

to  the  words,  as  will  best  further  those  objects.     This  is  an  exercise 

I  of  the  power  of  equitable  interpretation.     It  is  the  administmtion  of 

equity,  as  contradistinguished  from  a  strict  adherence  to  the  mere 

»  letter  of  the  law.     Hence  arises  a  variety  of  rules  of  interpretation  of 

'  laws,  according  to  their  nature  and  operation,  whether  they  are 

'  remedial,  or  are  penal  laws  ;  whether  they  are  restrictive  of  general 

right,  or  in  advancement  of  public  justice  or  policy;  whether  they 

.  are  of  universal  application,  or  of  a  private  and  circumscribed  intent. 

But  this  is  not  the  place  to  consider  the  nature  or  application  of 

those  rules.^ 


^  It  is  rery  easy  to  see  from  what  sources 
Mr.  Charles  Butler  drew  his  own  state- 
ment (manifestly,  as  a  description  of  Eng- 
lish equity  jurisprudence,  incorrect,  ns 
Professor  rark  has  shown),  "that  e<iuity, 
as  distinguished  from  law,  arises  from  the 
inability  of  human  foresight  to  establish 
any  rule,  which,  however  salutary  in 
general,  is  not,  in  some  particular  cases, 
evidently  unjust  and  oppressive,  and  oper- 
ates bevond,  or  in  opposition  to  its  intent, 
&c.  The  grand  reason  for  the  interference 
of  a  court  ^equity  is,  that  the  imperfection 
of  the  legal  remedy,  in  consequence  of  the 
universality  of  legislative  provisions,  may 
bo  redressed."  1  Butler's  Remiuisc.  37, 
38,  89 ;  Park's  Introd.  Lcct.  6,  6.  Now, 
Aristotle,  or  Cicero,  or  a  Roman  Pretor, 
or  a  Continental  Jurist,  or  a  Publicist  of 
modem  Europe  might  have  used  these  ex- 
pressions, as  a  description  of  general 
equity  ;  but  it  would  have  given  no  just 
idea  of  equity,  as  administered  under  the 
munici|ial  jurisprudence  of  England. 

2  See  Grotius  de  Jure  Belli  ac  Pacis,  Lib. 
8,  ch,  20,  §  47,  pp.  1,  2  Grotius  de 
.^quitate,  ch.  1.  This  paragraph  is  copied 
very  closely  from  the  article  Equity,  in 
Dr.  Lieber's  £ncyclo|xcdia  Americana,  a 
license  which  has  not  appropriated  another 
person's  labours.  Thei-c  will  be  found 
many  excellent  rules  of  interpi-etation  of 
Laws  in  Ruthei-forth's  Institutes  of  Natural 
Law,  B.  2,  ch.  7  ;  in  Bacon's  Abridg- 
ment,  title    Statute ;    in    Domnt   on   the 


CivU  Law  (Prelim.  Book,  tit.  1,  §  2);  and 
in  1  Black.  Comm.  Introduction,  pp.  5S 
to  62. 

There  are  yet  other  senses,  in  which  I 
equity  is  used,  which  might  be  brought  be-  1 
fore  the  reader.  The  various  senses  an;  ' 
elaborately  collected  by  Oldendoi-pius,  in 
his  work  I)e  Jure  et  ifU^uitate  Disputatio  ; 
and  he  finally  offers,  what  ho  deems  a  very 
exact  definition  of  ec^uit^'  in  its  general 
sense.  .£quitas  est  judicium  animi,  ex 
vera  ratione  petitum,  de  circumstantiis 
renim,  ad  honestatem  vit«  pertinentium, 
cum  incidnnt,  recte  discemens,  quid  fieri 
aut  non  fieri  oiwrteat.  This  seeins  Imt 
another  name  for  a  system  of  ethics. 
Grotius  has  in  one  short  paragraph  (De 
iEquitate,  ch.  1,  §  2),  brought  togetner  the 
ditierent  senses  in  a  clear  and  exact  manner. 
YA  ut  de  aequitate  primum  loquamur,  scire 
oportet,  (equitatcm  aut  sequum  de  onini 
iuterdum  jure  dici,  ut  cum  jurisprudentia 
ars  boni  et  {eaui  dicitur  ;  interdum  de  jure 
naturali  absolute,  ut  cum  Cicero  ait,  jus 
le^bus,  moribus,  et  a^qnitate  constare ; 
alias  vero  dc  hisce  rebus,  quas  lex  uou 
exacte  definit,  sed  arbitrio  viri  boni  jier- 
mittit.  Scepe  etiam  de  jure  aliquo  civili 
proprius  ad  jus  naturale  accedente,  id^^ue 
respectu  altcrius  juris,  (|Uod  paulo  longius 
Tcccdere  vidctur,  ut  jus  lawtorium  et 
quiedam  jurispradentiie  interpretationes. 
Proprie  vero  et  singulariter  squitas  est 
virtus  voluntatis,  correctrix  ejus,  in  quo 
lox  propter  univprsalitatoin  deficit. 


§  8,  9.] 


NATURE  OF  EQUITY, 


§  8.  It  is  of  this  equity,  as  correcting,  mitigating,  or  interpreting  r 
the  law,  that,  not  only  civilians,  but  common-law  writers,  are  most  \ 
accustomed  to  speak ;  ^  and  thus  many  persons  are  misled  into  the  ; 
false  notion,  that  this  is  the  real  and  peculiar  duty  of  courts  of  equity.  ]i 
St  Germain,  after  alluding  to  the  geneml  subject  of  equity,  says: 
"  In  some  cases  it  is  necessary  to  leave  the  words  of  the  law,  and  to 
follow  that  reason  and  justice  requireth,  and  to  that  intent  equity  is 
ordained,  that  is  to  say,  to  temper  and  mitigate  the  rigor  of  the  law, 
&c.     And  so  it  appeai'eth,  that  equity  taketh  not  away  the  very  right, 
but  only  that  that  seemeth  not  to  be  right,  by  the  general  words  of 
the  law."  ^     And  then  he  goes  on  to  suggest  the  other  kind  of  equity, 
as  administered  in  chancery,  to  ascertain  "whether  the  plaintiff  hath 
title  in  conscience  to  recover  or  not."'     And,  in  another  place,  he 
states  :  "  Equity  is  a  rightwiseness,  that  considereth  all  the  particular 
circumstances  of  the  deed,  which  is  also  tempered  with  the  sweetness 
of  mercy."*    Another  learned  author  lays  down  doctrines  equally 
broad.     "  As  awmmv/mjtbs  (says  he)  auvima  est  injuria^  as  it  cannot 
consider  circumstances ; .  and  as  this  (equity)  takes  in  all  the  circum- 
stances of  the  case,  and  judges  of  the  whole  matter  according  to  good 
conscience,  this  shows  both  the  use  and  excellence  of  equity  above 
■  any  prescribed  law."      Again  :  "  Equity  is  that  which  is  commonly 
called  equal,  just,  and  good ;  and  is  a  mitigation  or  moderation  of 
the  common  law,  in  some  circumstances,  either  of  the  matter,  person, 
or  -time;   and   often   it  dispenseth   with   the   law  itself."^      "The 
matters,  of  which  equity  holdeth  cognizance  in  its  absolute  power, 
are  such  as  are  not  remediable  at  law  ;  and  of  them  the  sorts  may  be 
said  to  be  as  infinite,  almost,  as  the  different  affairs  conversant  in 
human  life."*    And,  he   adds,  that   "equity  is  so  extensive  and 
various,  that  every  particular  case  in  equity  may  be  truly  said  to 
stand  upon  its  own  particular  circumstances ;  and,  therefore,  under 
favor,  I  apprehend  precedents  not  of  that  great  use  in  equity,  as  some 
would  contend ;  but  that  equity  thereby  may  possibly  be  made  too 
much  a  science  for  good  conscience."  ^ 

§  9.  This  description  of  equity  differs  in  nothing  essential  from 
that  given  by  Grotius  and  Puffendorf,®  as  a  definition  of  general 


'  Merliu,  Repertoire  £quit6.  Grounds 
and  Riidini.  of  the  Law  (attributed  some- 
times to  Francis),  pp.  3,  6,  edit.  1751 ;  1 
Fonbl.  Equity,  B.  1,  ch.  1,  §  2,  note  (e) ; 
1  Wooddes.  Lect  vii.  pp.  192  to  200 ;  Po- 
thier,  Pand.  Lib.  1,  tit.  3,  art  4,  §§  11  to 
27. 

-  Dialogue  1,  ch.  16. 

3  Id.  1,  ch.  17. 

*  Id.  ch.  16. 

^  Grounds  and  Rudim.  pp.  5,  6,  edit. 
1751. 

'  Grounds  and  Rudim.  p.  6,  edit  1751. 


7  Grounds  and  Rudim.  p.  5,*  6,  edit. 
1751.  Yet  Francis  (or  whoever  else  was 
the  author)  is  compelled  to  admit,  that 
there  are  many  cases  in  which  there  is  no 
relief  to  be  had,  either  at  law  or  in  equity 
itself;  but  the  same  is  left  to  the  con- 
science of  the  party,  as  a  greater  inconve- 
nience would  thence  follow  to  the  people 
in  general.    Francis,  Max.  p.  5. 

0  Grotius  de  .£quitate,  ch.  1,  §  3,  12 ; 
Puffend.  £lem.  Juris.  Univ.  L.  1,  §  22,  23, 
cited  1  Fonbl.  £q.  B.  1,  ch.  1,  §  2,  note 
(c),  p.  6. 
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equity,  as  contradistinguished  from  the  equity  which  is  recognized  by 

the  mere  municipal  code  of  a  particular  nation.    And^  indeed,  it  goes 

the  full  extent  of  embracing  all  things,  which  the  law  has  not  exactly 

i  defined,  but  leaves  to  the  arbitraiy  description  of  a  judge ;  or,  in  the 

language  of  Grotius,  "  de  hisce  rebus,  quas  lex  non  exacte  definit,  sed 

((  arbitrio  viri  boni  permittit"  ^     So  that,  in  this  view  of  the  matter, 

an  English  court  of  equity  would  seem  to  be  possessed  of  exactly  the 

same  prerogatives  and  powers  as  belonged  to  the  Praetor  s  forum  in 

.'  the  Roman  law.^ 

'}  §  10.  Nor  is  this  description  of  the  equity  jurisprudence  of  England 
i  confined  to  a  few  text-writers.  It  pervades  a  large  class,  and  possesses 
'i  the  sanction  of  many  high  authorities.  Lord  Bacon  more  than  once 
hints  at  it.  In  his  Aphorisms  he  lays  it  down, ''  Habeant  similiter 
Curiae  Pi-aetoriaj  pot^estatem  tam  subveniendi  contra  rigorem  legis, 
quam  supplendi  defectum  legis."  ^  And  on  the  solemn  occasion  of 
accepting  the  ofiice  of  chancellor,  he  said :  Chancery  is  ordained  to 
supply  the  law,  and  not  to  subvert  the  law.^  Finch,  in  his  Treatise 
on  the  Law,  says,  that  the  nature  of  equity  is  to  amplify,  enlarge,  and 
add  to  the  letter  of  the  law.*  In  the  Treatise  of  Equity,  attributed 
to  Mr.  Ballow,  and  deservedly  held  in  high  estimation,  language 
exceedingly  broad  is  held  on  this  subject.  After  remarking,  that 
there  will  be  a  necessity  of  having  recourse  to  the  natural  principles, 
that  what  is  wanting  to  the  finite  may  be  supplied  out  of  that  which 
is  infinite ;  and  that  this  is  properly  what  is  called  equity,  in  oppo- 
sition to  strict  law,  he  proceeds  to  state :  "  And  thus  in  chancery, 
every  particular  case  stands  upon  its  own  circumstances ;  and  although 
the  common  law  will  not  decree  against  the  general  rule  of  law,  yet 
chancery  doth,  so  as  the  example  introduce  not  a  general  mischief. 
Every  matter,  therefore,  that  happens  inconsistent  with  the  design  of 
the  legislator,  or  is  contrary  to  natural  justice,  may  find  relief  here. 
For  no  man  can  be  obliged  to  say  anything  contrary  to  the  law  of 
nature ;  and  indeed  no  man  in  his  senses  can  be  presumed  willing  to 
oblige  another  to  it."  ® 

§  11.  The  author  has,  indeed,  qualified  these  propositions  with  the 
suggestion :  ''  But  if  the  law  has  determined  a  matter  with  all  its 
circumstances,  equity  cannot  intermeddle."      But,  even  with   this 


*  Grotius  de  -^quitate,    cli.   1,  §  2  ;  1 
Fonbl.  E(iuity,  B.  1,  ch.  1,  §  2,  note  (c). 

2  Di^.  Lib.  1,  1.  7.  See  also  Heinecc. 
De  £dict.  Prretorum,  Lib.  1,  ch.  6,  §  8  to 
18  ;  id.  §  18  to  30 ;  Dr.  Taylor's  Elem.  Civ* 
Law,  218  to  21<5  ;  id.  92,  98  ;  De  Lolmeoii 
,  Eiig.  Const.  B.  1,  ch.  11.  Lord  Kames 
'  does  not  hesitate  to  say,  that  the  powers 
assumed  by  our  courts  of  equity  ore  in 
effect  the  same  that  were  assumed  by  the 
Roman  Pnetor  from  necessity,  without  any 
express  authority.    1  Kam'cs  £q.  Introd. 


19. 

"  Bac.  Dc.  Aug.  Scient.  lib.  8,  ch.  3, 
Aphor.  85,  45. 

*  Bac.  Speech.  4  ;  Bac.  Works,  488. 

*  Finch's  Law,  p.  20. 

«  1  FonbL  Eq.  B.  1,  ch.  1,  §  3.  The 
author  of  Eunomus  describes  the  original 
jurisdiction  of  the  court  of  chancery,  as 
a  court  of  equity,  to  be  "the  power  of 
moderating  the  summum  Jtts."  Lunomus, 
Dial.  3,  §  60. 
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qualificatioD,  the  propositions  are  not  maintcdnable,  in  the  equity 
jurisprudence  of  England^  in  the  general  sense  in  which  they  are 
stated.    For  example,  the  first  proposition,  that  equity  will  relieve 
against  a  general  rule  of  law,  is  (as  has  been  justly  observed)  neither 
sanctioned  by  principle  nor  by  authority.^    For,  though  it  may  be 
true  that  equity  has,  in  many  cases,  decided  differently  from  courts  | 
of  law,  yet  it  will  be  found  that  these  cases  involved  circumstances  to 
which  a  court  of  law  would  not  advert ;  but  which,  in  point  of  sub-  | 
stantial  justice,  were  deserving  of  particular  consideration ;  and  which  . 
a  court  of  equity,  proceeding  on  principles  of  substantial  justice,  felt 
itself  bound  to  respect,^ 

§  12.  Mr.  Justice  Blackstone  has  taken  considerable  pains  to  refute 
this  doctrine.  "  It  is  said  "  (he  remarks)  '*  that  it  is  the  business  of  a 
court  of  equity,  in  England,  to  abate  the  rigour  of  the  common  law.  ^ 
But  no  such  power  is  contended  for.  Hard  was  the  case  of  bond 
creditors,  whose  debtor  devised  away  his  real  estate ;  ligorous  and 
unjust  the  rule  which  put  the  devisee  in  a  better  condition  than  the 
heir ;  yet  a  court  of  equity  had  no  power  to  interfere.  Hard  is  the 
common  law  still  subsisting,  that  land  devised,  or  descending  to  the 
heir,  should  not  be  liable  to  simple  contract  debts  of  the  ancestor  or 
devisor,  although  the  money  was  laid  out  in  purchasing  the  very 
land ;  and  that  the  father  shall  never  immediately  succeed  as  heir  to 
the  real  estate  of  the  son.  But  a  court  of  equity  can  give  no  relief ; 
though,  in  both  these  instances,  the  artificial  reason  of  the  law, 
arising  from  feudal  principles,  has  long  since  ceased."*  And  although 
these  remarks  of  Mr.  Justice  Blackstone  have  now  lost  their  force 
owing  to  the  Statute  against.  Fraudulent  Devises  (3  Will.  &;  Mary, 
c.  14,  s.  2),  which  rendered  the  devisee  equally  with  the  heir  liable  to 
the  bond  debts  of  the  deceased,  and  the  3  &  4  Will.  4,  c.  104,  which 
made  the  lands  of  a  deceased  debtor  liable  to  his  simple  contract 
debts,  yet  from  the  very  fact  that  legislatiim  was  necessary,  it  appeai-s » 
that  it  was  not  within  the  province  of  courts  of  equity  to  relieve  the 
hardships  complained  of  And  (not  to  multiply  instances)  what  can ; 
be  more  harsh,  or  indefensible,  than  was  the  rule  of  the  common  law, 
now  altered,  by  which  a  husband  might  receive  an  ample  fortune  in 
personal  estate,  through  his  wife,  and  by  his  own  act,  or  will,  strip  ; 
her  of  every  farthing,  and  leave  her  a  beggar  ?  ' 

§  13.  A  very  learned  judge  in  equity,  in  one  of  his  ablest  judg- j 
ments,  has  put  this  matter  in  a  very  strong  light*  "  The  law  is ! 
clear "  (said  he),  "  and  courts  of  equity  ought  to  follow  it  in  their 

»  Com.  Dig.  Chancery,  3  F.  8.  edit.  1761. 

'  1  Fonbl.   Eq.   B.   1,  ch.  1,  §  3,  note  *  3  Black.  Comm.  430.     See  Com.  Die, 

(g)  ;  1   Dane*8  Abridff.  ch.  9,  art.  1,  §  2,  Chancery,  3  F.  8. 
8  ;  Kemp  v,  Pryor,  7  Yes.  249,  260.  »  Sir  Joseph  Jekyll,  iu  Cowper  v.  Cow-  -  ' 

3  Grounds  and  Rudim.  p.  74  (Max,  105),  per,  2  P.  WUl.  753.  '"' 
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judgments  concerning  titles  to  equitable  estates ;  otherwise  great 
uncertainty  and  confusion  would  ensue.  And,  though  proceedings  in 
equity  are  said  to  be  secundum  disa^etionevi  boni  viri ;  yet  when  it 
is  asked  "  Vir  bonus  est  quis  ?"  the  answer  is  "Qui  consulta  patrum, 
X  qui  leges  juraque  servat."  And,  as  it  is  said  in  Rook's  case  (5  Rep. 
99  b),  that  discretion  is  a  science,  not  to  act  arbitrarily,  according  to 
men's  wills,  and  private  affections ;  so,  that  discretion,  which  is 
executed  here,  is  to  be  governed  by  the  rules  of  law  and  equity, 
which  are  not  to  oppose,  but  each  in  its  turn  to  be  subservient  to  the 
other.  This  discretion,  in  some  cases,  follows  the  law  implicitly  ;  in 
others,  assists  it,  and  advances  the  remedy,  in  others,  again,  it  relieves 
against  the  abuse,  or  allays  the  rigour  of  it.  But  in  no  ca^e  does  it 
contradict  or  overturn  the  grounds  or  principles  thereof,  as  has  been 
sometimes  ignorantly  imputed  to  the  court.  That  is  a  discretionaiy 
power  which  neither  this  nor  any  other  court,  not  even  the  highest, 
actiug  in  a  judicial  capacity,  is  by  the  constitution  intrusted  with."  ^ 

'J  §  14.  The  next  proposition,  that  every  matter  that  happens  incon- 
sistent with  the  design  of  the  legislator,  or  is  contrary  to  natural 

Justice,  may  find  relief  in  equity,  is  equally  untenable.  There  are 
many  cases  against  natural  justice,  which  are  left  wholly  to  the  con- 
science of  the  party,  and  are  without  any  redress,  equitable  or  legal. 

I  And  so  far  from  a  couiii  of  equity  supplying  universally  the  defects 

'  of  positive  legislation,  or  peculiarly  carrying  into  effect  the  intent,  as 
contradistinguished  from  the  text  of  the  legislature,  it  is  governed 

'  by  the  same  rules  of  interpretation  as  a  court  of  law ;  and  is  often 

\  compelled  to  stop  where  the  letter  of  the  law  stops.  It  is  the  duty 
of  every  court  of  justice,  whether  of  law  or  of  equity,  to  consult  the 

t  intention  of  the  legislature.  And,  in  the  discharge  of  this  duty,  a 
court  of  equity  is  not  invested  with  a  larger  or  a  more  liberal  discre- 

,  tion  than  a  court  of  law. 

"      §  15.  Mr.  Justice  Blackstone  has  here  again  met  the  objection  in 

J  a  forcible  manner.  "It  is  said"  (says  he)  "that  a  court  of  equity 
determines  according  to  the  spirit  of  the  rule,  and  not  according  to 
the  strictness  of  the  letter.  But  so  also  does  a  court  of  law.  Both, 
for  instance,  are  equally  bound,  and  equally  profess  to  interpret 
statutes  according  to  the  true  intent  of  the  legislature.  In  general, 
all  cases  cannot  be  foreseen;  or,  if  foreseen,  cannot  be  expressed. 
Some  will  arise  which  will  fall  within  the  meaning,  though  not  within 
the  words  of  the  legislator ;  and  others,  which  may  fall  within  the 
letter,  may  be  contrary  to  his  meaning,  though  not  expressly  excepted. 
These  cases,  thus  out  of  the  letter,  are  often  said  to  be  within  the 

^  Sir  Thomas  Clarke,  in  pronouncing  his  See    also    Fiy    r.   Porter,    1   Mod.   300  ; 

y    judgment  in  the  case  of  Burgess  v,  Wheate  Grounds   and  Kudim.   p.  65   (Max,  92), 

(1  W.  Black.  123),  has  adopted  this  very  edit.  1751. 
language,  and  given  it  his  full  approbation. 
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equity  of  an  act  of  parliament ;  and  so,  cases  within  the  letter,  are 
frequently  out  of  the  equity.  Here,  by  equity,  we  mean  nothing  but 
the  sound  interpretation  of  the  law,  &c.,  &a  But  there  is  not  a 
single  rule  of  interpreting  laws,  whether  equitably  or  strictly,  that  is 
not  equally  used  by  the  judges  in  the  courts  both  of  law  and  equity. 
The  construction  must  in  both  be  the  same  ;  or,  if  they  differ,  it  is 
only  as  one  court  of  law  may  happen  to  differ  from  another.  Each 
endeavours  to  fix  and  adopt  the  true  sense  of  the  law  in  question. 
Neither  can  enlarge,  diminish,  or  alter  that  sense  in  a  single  tittle."  ^ 

§  16.  Yet  it  is  by  no  means   uncommon  to  represent,  that  the  u 
peculiar  duty  of  a  court  of  equity  is  to  supply  the  defects  of  the  ;( 
common  law,  and  next,  to  correct  its  rigor  or  injustice.^^     Lord  ij 
Kames  avows  this  doctrine  in  various  places,  and  in  language  singu-  ! 
larly  bold.    "It  appears  now  clearly"  (says  he)  "that  a  court  of  equity  | 
commences  at  the  limits  of  the  common  law,  and  enforces  benevo- 
lence, where  the  law  of  nature  makes  it  our  duty.     And  thus  a  court 
of  equity,  accompanying  the  law  of  nature  in  its  general  refinements, 
enforces  every  natural  duty  that  is  not  provided  for  at  common  law."^ 
And  in  another  place  he  adds,  a  court  of  equity  boldly  undertakes 
"  to  correct  or  mitigate  the  rigor,  and  what,  in  a  proper  sense,  may  be 
termed  the  injustice  of  the  common  law."  *    And  Mr.  Wooddeson, 
without  attempting  to   distinguish  accurately  between  general  or 
natural,  and  municipal  or  civil  equity,   asserts,  that  "equity  is  a 
judicial  interpretation  of  laws,  which,  presupposing  the  legislator  to 
have  intended  what  is  just  and  right,  pursues  and  effectuates  that 
intention."  ° 

§  17.  The  language  of  judges  has  often  been  relied  on  for  the  same?* 
purpose  ;  and,  from  the  unqualified  manner  in  which  it  is  laid  down,, 
too  often  justifies  the  conclusion.    Thus,  Sir  John  Trevor  (the  Master  i» 
of  the  Rolls),  in  his  able  judgment  in  Dudley  v,  Dudley ,°  says : 
"  Now,  equity  is  no  part  of  the  law,  but  a  moral  virtue,  which  quali- 
fies, moderates,  and  reforms  the  rigor,  hardness,  and  edge  of  the  law, 
and  is  a  universal  truth.     It  does  also  assist  the  law,  where  it  is 
defective  and  weak  in  the  constitution  (which  is  the  life  of  the  law), 
and   defends  the  law   from  crafty    evasions,   delusions,  and   mere 
subtleties,  invented  and  contrived  to  evade  and  elude  the  common 
law,  whereby  such  as  have  undoubted  right  are  made  remediless. 

1  3  Black  Comm.'  481 ;  1  Dane,  Abr.  cli.  Hist,  of  Chan.  Appx.  501,  602  ;  id.  333, 

0,  art.  3,  §  3.  334)  ;  and  also   from  Mr.  Justice  Black- 

-  1  Kames  on  Equity,  B.  1,  p.  40.  stone  having  thought  them  worthy  of  a 

^  1  Kames  on  l^^^nity,  Introd.  p.  12.  formal  refutation  in  his  Commentaries.     3 

*  Kames  on  Equity,  Inti-od.  ]>.  15.   Lord  Black.  Comm.  436. 

Kames's  remarks  are  entitled  to  the  more  *  1  Wooddes.  Lect.  vii.  ]».  192. 

consideration  because  they  seem  to  have  •  Preced.  in  Ch.  241,  244  ;  1  Wooddes. 

received,  in  some  measure  at  least,  the  aji-  Lect.  vii.  p.  192. 
probation    of   Loi-d    Hardwicke    (l*nrke's 
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And  tbiis  is  the  office  of  equity  to  protect  and  support  the  common 
law  from  shifts  and  contrivances  against  the  justice  of  the  law. 
Equity,  therefore,  does  not  destroy  the  law,  nor  create  it,  but  assists 
it"  Now,  however  true  this  doctrine  may  be  sub  rrwdo,  to  suppose 
it  true  in  its  full  extent  would  be  a  grievous  error. 

'J  §  18.  There  is  another  suggestion,  which  has  been  often  repeated  ; 
and  that  is,  that  courts  of  equity  are  not,  aad  ought  not,  to  be  bound 

!  by  precedents  ;  and  that  precedents,  therefore  are  of  little  or  no  use 
there;  but  that  every  case  is  to  be  decided  upon  circumstances, 
according  to  the  arbiti'ation  or  discretion  of  the  judge,  acting  according 

'  to  his  own  notions,  ex  cequo  et  bono}     Mr.  Justice  Blackstone,  ad- 

.  \  dressing  himself  to  this  erroneous  statement,  has  truly  said :  ''  The 
system  of  our  courts  of  equity  is  a  laboured  connected  system, 
governed  by  established  rules,  and  bound  down  by  precedents,  from 
which  they  do  not  depart,  although  the  reason  of  some  of  them  may 
perhaps  be  liable  to  objection,  &c.,  &c.  Nay,  sometimes  a  precedent 
is  so  strictly  followed,  that  a  particular  judgment,  founded  upon 
special  circumstances,  gives  rise  to  a  general  rule."  ^  And  he  after- 
wards adds :  ''  The  system  of  jurisprudence  in  our  courts  of  law 
and  equity  are  now  equally  artificial  systems,  founded  on  the  same 
principles  of  justice  and  positive  law,  but  varied  by  different  usages 

•  in  the  forms  and  mode  of  their  proceedings."  ^  The  value  of  prece- 
dents, and  the  importance  of  adhering  to  them,  were  deeply  felt  in 
ancient  times,  and  nowhere  more  than  in  the  Praetor's  forum.  ''  Con- 
suetudinis  autem  jus  esse  putatur  id  "  (says  Cicero)  *'  quod,  voluntate 
omnium,  sine  lege,  vetustas  comprobarit  In  e&  autem  jura  sunt, 
qusedam  ipsa  jam  certa  propter  vetustatem;  quo  in  genere  et  alia 


^  See  Francisi  Max.  pp.   5,  6  :  Selden, 
cited  in  3  Black.  Comm.  432,  433,  435  ;  1 
Karnes,  Eq.  pp.  19,  20. 
'  3  Black.  Comm.  432,  433. 
»  3  Black.  434 ;  id.  440,  441  ;  1  Kent, 
Comm.  Lect.  21,  pp.  489,  490  (2d  edition). 
'  The  value  and  importance  of  precedents 
■  in  chancery  were  much  insistea  upon  by 
,  Lortl  Keeper  Bridgmau,  in  Fry  r.  Porter 
(1  Mod.  300,  307^.    See  also  1  Wooddes. 
\  Lect.  viL  pp.  200,  201,  202.     Lord  Haixi- 
wicke,  in  his  letter  to  Lord  Kames,   on 
the  subject  of  equity,  in  answer  to  the 
question  whether  a  court  of  equity  ought 
I  to  be  governed  by  any  general  rules,  said, 
"Some  general  rules  there  ought  to  be  ; 
for  othenvise  the  great  inconvenience  of 
ju8  vaffujii  et  iiieertuni  will  follow.     And 
yet  the  Praetor  must  not  be  so  absolutely 
and  invariably  bound  by  them,   as  the 
judges  are  by  the  rules  of  the  common 
law.     For  if  they  were  so  bound,  the  con- 
sequence would  follow,   which  you  very 
judiciously  state,  that  he  must  sometimes 
pronounce  decrees  which  would  be  ma- 


terially unjust ;  since  no  rule  can  be 
equally  just  in  the  application  to  a  whole 
class  of  cases,  that  are  far  from  being  the 
same  in 'every  circumstance."  (Parke's 
Hist  of  Chancery,  pp.  501,  506.)  This  is 
very  loosely  said ;  and  the  reason  given 
e([ually  applies  to  every  ircneral  rule ;  for 
there  can  be  none,  which  will  be  found 
equally  just  in  its  application  to  all  casea. 
Ii  every  change  of  circumstances  is  to 
change  the  rule  in  et^uity,  there  can  be 
no  general  rule.  Every  ca^e  must  stand 
upon  its  own  ground.  Yet  courts  of 
equity  now  adhere  as  closely  to  general 
rules  as  courts  of  law.  Each  expounds 
its  rules  to  meet  new  cases ;  but  each  ia 
equally  reluctant  to  depart  from  them 
upon  slight  inconveniences  and  mischiefs. 
See  Mitfonl,  Plead,  in  Eq.  p.  4,  note  (6)  ; 
1  Fonbl.  Ec).  B.  1,  ch.  1,  §  3,  note  {k). 
The  late  Professor  Park,  of  King's  College 
(Loudon),  has  made  some  very  acute  re- 
marks on  this  whole  subject,  in  his  Intro- 
ductory Lecture  on  Equity  (1832). 
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sunt  multa,  et  eorum  multo  maxima  pars,  quae  PrsBtores  edicere  con- 
suerunt."  ^  And  the  Pandects  directly  recognize  the  same  doctrine. 
"Est  enim  juris  civilis  species  coTisuetndo ;  enimvero,  diutuma  con- 
suetudo  pro  jure  et  lege,  in  his,  quse  non  ex  scripto  descendunt 
observari,  solet,  &c.  Maxime  autem  probatur  consuetude  ex  rebus 
judicatis."  * 

§  19.  If,  indeed,  a  court  of  equity  in  England  did  possess  the  un-  y 
bounded  jurisdiction,  which  has  been  thus  generally  ascribed  to  it,  of  \ 
coiTecting,  controlling,  moderating,  and  even  superseding  the  law,  and 
of  enforcing  all  the  rights,  as  well  as  the  charities^  arising  from  . 
natural  law  and  justice,  and  of  freeing  itself  from  all  regard  to  former  ] 
rules  and  precedents,  it  would  be  the  most  gigantic  in  its  sway,  and  ' 
the  most  formidable  instrument  of  arbitrary  power,  that  could  well  , 
be  devised*    It  would  literally  place  the  whole  rights  and  property  of  ii 
the  community  under  the  arbitraiy  will  of  the  judge,  acting,  iif  you 
please,  arbitrio  boni  jndicia,  and,  it  may  be,  ex  aequo  et  bcyno, 
according  to  his  own  notions  and  conscience  ;  but  still  acting  with  a 
despotic  and  sovereign  authority.    A  court  of  chancery  might  then 
well  deserve  the  spirited  rebuke  of  Selden  :  "  For  law  we  have  a 
measure,  and  know  what  to  trust  to.     Equity  is  according  to  the 
conscience  of  him  that  is  chancellor;  and  as  that  is  larger,  or  narrower, 
so  is  equity.    'Tis  all  one  as  if  they  should  make  the  standai*d  for  the 
measure  the  chancellor's  foot.    What  an  uncertain  measure  would  this 
bo  ?     One  chancellor  has  a  long  foot ;  another  a  short  foot ;  a  third 
an  indiflferent  foot.     It  is  the  same  thing  with  the  chancellor's  con- 
science." *     And  notions  of  this  sort  were,  in  former  ages,  when  the ) 
chancery  jurisdiction  was  opposed  with  vehement  disapprobation  by 
common  lawyers,  very  industriously  propagated  by  the  most  learned 
of  English  antiquarians,  such  as   Spelman,   Coke,   Lambard,  and  i 
Selden.*    We  might,  indeed,  under  such  circumstances,  adopt  the  ' 
language  of  Mr.  Justice  Blackstone,  and  say :  *'  In  short,  if  a  court  of  i 
equity  in  England  did  really  act,  as  many  ingenious  writers  have 
supposed  it  (from  theory)  to  do,  it  would  rise  above  all  law,  either 
common  or  statute,  and  be  a  most  arbitrary  legislator  in  eveiy  par- 
ticular case.^     So  far,  however,  is  this  from  being  true,  that  one  of ! 
the  most  common  maxims  upon  which  a  court  of  equity  daily  acts,  is, , 


*  Cicero  de  Invent  Lib.  2,  cap.  22.  My 
attention  was  first  called  to  these  passages 
by  a  note  of  Lord  Hedesdale.  Mitford, 
Plead,  in  Eq.  p.  4,  note  {b).  See  Heinec- 
ciiiHf  De  Edictis  Tiietorum,  Lib.  1,  cap.  6, 
§  13,  30. 

2  potliier,  Pand.  Lib.  1,  tit.  3,  art.  6  n. 
28,  29  ;  Dig.  Lib.  1,  tit,  3,  1.  33,  1.  34. 

3  Selden's  Table  Talk,  title  Equity,  3 
Black.  Corom.  432,  note  (y). 


*  See  citations,  3  Black.  Comm.  433  ;  id. 
54,  55  ;  id.  440,  441. 

*  3  Black.  Comm.  433  ;  id.  440,  441, 
442.  De  Lolme,  in  his  work  on  the  Con- 
stitution of  England,  has  presented  a  view 
of  English  equity  jurisprudence,  far  more 
exact  and  comprehensive  than  many  of  the 
English  text-writers  on  the  same  subject. 
The  whole  chapter  (B.  1,  ch.  11)  is  well 
worthy  of  perusal. 
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that  equity  follows  the  law,  and  seeks  out  and  guides  itself  by  the 
analogies  of  the  law.^ 

§  20.  What  has  been  already  said  upon  this  subject  cannot  be  more 
fitly  concluded,  than  in  the  words  of  one  of  the  ablest  judges  that 
ever  sat  in  equity,  "  There  are "  (said  Lord  Redesdale)  '^  certain 
principles,  on  which  courts  of  equity  act,  which  are  very  well  settled. 
The  cases  which  occur  are  various  ;  but  they  are  decided  on  fixed 
principles.  Courts  of  equity  have,  in  this  respect,  no  more  dis- 
cretionary power  than  courts  of  law.  They  decide  new  cases,  as  they 
arise,  by  the  principles,  on  which  fonner  cases  have  been  decided ; 
and  may  thus  illustrate,  or  enlarge,  the  operation  of  those  principles. 
But  the  principles  are  as  fixed  and  certain,  as  the  principles  on  which 
the  courts  of  common  law  proceed."  -  In  confirmation  of  these 
I  remarks,  it  may  be  added,  that  the  courts  of  common  law  are,  in  like 
manner,  perpetually  adding  to  the  doctrines  of  the  old  jurisprudence; 
and   enlarging,  illustrating,  and  applying  the  maxims,  which  were 

•  at  first  derived  from  very  narrow  and  often  obscure  sources.  For 
instance,  the  whole  law  of  Jnsumnce  is  scarcely  a  century  old ;  and 
more  than  half  of  its  most  important  principles  and  distinctions  have 
been  created  within  the  last  fifty  years. 

*  §  21.  In  the  early  history  of  English  equity  jurisprudence,  there 
might  have  been,  and  probably  was,  much  to  justify  the  suggestion, 
that  courts  of  equity  were  bounded  by  no  certain  limits  or  rules ;  but 
they  acted  upon  principles  of  conscience  and  natural  justice,  without 

.  much  restraint  of  any  sort.  And,  as  the  chancelIoi*s  were,  for  many 
ages,  almost  universally  either  ecclesiastics  or  statesman,  neither  of 
whom  are  supposed  to  be  very  scrupulous  in  the  exercise  of  power  ; 
and  as  they  exercised  a  delegated  authority  from  the  crown,  as  the 
fountain  of  administrative  justice,  whose  rights,  prerogatives,  and 
duties  on  this  subject  were  not  well  defined,  and  whose  decrees  were 
not  capable  of  being  resisted,  it  would  not  be  unnatural,  that  they 
should  aiTOgate  to  themselves  the  general  attributes  of  royalty,  and 
interpose  in  many  cases,  which  seemed  to  them  to  require*  a  remedy, 
more  wide  or  more  summary  than  was  adopted  by  the  common  courts 
of  law. 

§  22.  This  is  the  view  which  Mr.  Justice  Blackstone  seems  to  have 
taken  of  the  matter ;  who  has  observed,  that,  in  the  infancy  of  our 
courts  of  equity,  before  their  jurisdiction  was  settled,  the  chancelloi's 
themselves,  "  partly  from  their  ignorance  of  the  law  (being  frequently 
bishops  or  statesmen),  partly  from  ambition  and  lust  of  power  (en- 
couraged by  the  arbitrary  principles  of  the  age  they  lived  in),  but 

> '       »  CowpcT  r.  Cowper,  2  P.  Will.  753. 

«  Bond  V.  Hopkins,  1.  Sch.  k  Lefr.  428,  429. 
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principally  from  the  narrow  and  unjust  decisions  of  the  courts  of  law, 
had  arrogated  to  themselves  such  unlimited  authority,  as  hath  totally 
been  disclaimed  by  their  successors,  for  now  (1765)  above  a  century 
past.  The  decrees  of  the  court  of  equity  were  then  rather  in  the  i 
nature  of  aw^ards,  formed  on  the  sudden,  pro  re  Ttatd,  with  more ; 
probity  of  intention  than  knowledge  of  the  subject,  founded  on  no 
settled  principles,  as  being  never  designed,  and  therefore  never  used, 
as  precedents."  ^  * 

§  23.  It  was  fortunate,  indeed,  that,  even  in  those  early  times,  the 
knowledge  which  the  ecclesiastical  chancellors  had  acquired  of  general 
equity  and  justice  from  the  civil  law,  enabled  them  to  administer , 
them  with  a  more  sound  discretion  than  could  otherwise  have  been ! 
done.     And  from  the  moment,  when  principles  of  decision  came  to  * 
be  acted  upon  and  established  in  chancery,  the  Roman  law  furnished 
abundant  principles  to  erect  a  superstructure,  at  once  solid,  convc-  i, 
nient,  and  lofty,  adapted  to  human  wants,  and  enriched  by  all  the 
aids  of  human  wisdom,  experience,  and  learning.     To  say  that  later 
chancellors  have  borrowed  much  from  these  materials,  is  to  bestow 
the  highest  praise  upon  their  judgment,  their  industry,  and  their 
reverential  regard  to  their  duty.     It  would  have  been  little  to  the 
commendation  of  such  learned  minds,  that  they  had  studiously  dis- 
regarded the  maxims  of  ancient  wisdom,  or  had  neglected  to  use  them^ 
from  ignorance,  from  pride,  or  from  indifference.- 

§  24.  Having  dwelt  thus  far  upon  the  inaccurate,  or  inadequate 
notions,  which  are  frequently  circulated,  as  to  equity  jurisprudence, 
it  may  be  thought  proper  to  give  some  more  exact  and  clear  state- 
ment of  it.  This  may  be  better  done  by  explanatory  observations, 
than  by  direct  definitions,  which  are  often  said  in  the  law  to  be 
perilous  and  unsatisfactory. 

§  25.  In  England,  equity  has  a  restrained  and  qualified  meaning,  t 
The  remedies  for  the  redress  of  wrongs,  and  for  the  enforcement  of 
rights,  are  distinguished  into  two  classes :  first,  those  which  are  , 
administered  in  courts  of  common  law ;  and  secondly,  those  which 
are  administered  in  courts  of  equity.  Bights,  which  are  recognized 
and  protected,  and  wrongs,  which  are  redrassed  by  the  former  courts, 
are  called  legal  rights  and  legal  injuries.     Rights  which  are  recog- 


»  3  Black.  Coiiira.  433  ;  id.  440,  441. 

'  The  whole  of  the  late  Professor  Park's 
Ijccturc  upon  Equity  Jurisprudence,  de- 
livered in  King's  College  in  Nov.  1831,  on 
this  subject,  is  well  deserving  of  a  pcnisal 
by  every  student.  There  is  much  freedom 
aiid  force  in  his  observations,  and,  if  his 
life  had  been  longer  spared,  ho  would  pro- 
bably have  been  a  leaacr  in  a  more  mascu- 
line and  extensive  course  of  law  studies  by 
the  £nglish  Bar,     There  are  also  two  ex- 


cellent articles  on  the  same  subject  in  the 
American  Jurist,  one  of  whicli,  published 
in  1829,  contains  a  most  elaborate  review 
and  vindication  of  the  jurisdiction  of 
courts  of  equity ;  and  the  other  in  1838,  a 
forcible  exposition  of  the  prevalent  errors 
on  the  subject  (2  Amer.  Jurist,  314  ;  10 
Amer.  Jurist,  227).  I  know  not  where 
to  refer  the  reader  to  pages  more  full  of 
useful  comment  and  research. 
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nized  and  protcctod,  and  wrongs,  which  are  redressed  by  the  latter 
courts  onIy«  are  called  equitable  rights  and  equitable  injuries.  The 
former  are  said  to  be  rights  and  wrongs  at  common  law»  and  the 
remedies,  therefore,  are  remedies  at  common  law ;  the  latter  are  said 
to  be  rights  and  wrongs  in  equity,  and  the  remedies,  therefore,  are 

M  remedies  in  equity.  Equity  jurisprudence  may,  therefore,  properly  be 
said  to  be  that  portion  of  remedial  justice,  which  is  exclusively  ad- 
ministered by  a  court  of  equity,  as  contradistinguished  from  that 

;  portion  of  remedial  justice,  which  is  exclusively  administered  by  a 

.1  court  of  common  law. 

§  26.  The  distinction  between  the  former  and  the  latter  courts 
may  be  further  illustrated  by  considering  the  different  natures^  the 
rights  they  are  designed  to  recognize  and  protect,  the  different  natures 
of  the  remedies  which  they  apply,  and  the  different  natures  of  the 
forms  and  modes  of  proceeding^  which  they  adopt,  to  accomplish  their 
respective  ends.  In  the  courts  of  common  law,  there  are  certain  pre- 
^  scribed  forms  of  action^  to  which  the  party  must  resort  to  furnish  him 
a  remedy  ;  and,  if  there  be  no  prescribed  form  to  reach  such  a  case, 
he  is  remediless ;  for  they  entertain  jurisdiction  only  of  certain 
actions,  and  give  relief  according  to  the  particular  exigency  of  such 

I  actions,  and  not  otherwise.     In   those  actions,  a  general  and  un- 

I  qualified  judgment  only  can  be  given,  for  the  plaintiff,  or  for  the 

i  defendant,  without  any  adaptation  of  it  to  particular  circumstances. 
§  27.  But  there  are  many  cases,  in  which  a  simple  judgment  for 
either  party,  without  qualifications,  or  conditions,  or  peculiar  arrange- 
ments, will  not  do  entire  justice  ex  cequo  et  bono  to  either  party. 
Some  modifications  of  the  rights  of  both  parties  may  be  required ; 
some  restraints  on  one  side,  or  on  the  other,  or  perhaps  on  both  sides ; 
some  adjustments  involving  reciprocal  obligations,  or  duties;  some 
compensatory,  or  preliminary,  or  concurrent  proceedings  to  fix,  con- 
trol, or  equalize  rights ;  some  qualifications  or  conditions,  present  or 
future,  temporary  or  permanent,  to  be  annexed  to  the  exercise  of 
rights,  or  the  redress  of  injuries.  In  all  these  cases  courts  of  common 
law  cannot  give  the  desired  relief.     They  have  no  forms  of  remedy 

,  adapted  to  the  objects.  They  can  entertain  suits  only  in  a  prescribed 
form,  and  they  can  give  a  general  judgment  only  in  the  prescribed 
form.  From  their  very  character  and  organization  they  are  incapable 
of  the  remedy,  which  the  mutual  rights  and  relative  situations  of  the 
parties,  under  the  circumstances,  positively  require. 

'  §  28.  But  courts  of  equity  are  not  so  restrained.  Although  they 
have  prescribed  forms  of  proceeding,  the  latter  are  flexible,  and  may 
be  suited  to  the  different  postures  of  cases.  They  may  adjust  their 
decrees,  so  as  to  meet  most,  if  not  all,  of  these  exigencies  ;  and  they 
may  vary,  qualify,  restrain,  and  model  the  remedy,  so  as  to  suit  it  to 
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mutual  and  adverse  claims,  controlling  equities,  and  the  real  and 
substantial  rights  of  all  the  partie3.     Nay,  more :  they  can  bring 
before  them  all  parties  interested  in  the  subject-matter,  and  adjust 
the  rights  of  all,  however  numerous ;  whereas,  courts  of  common  law 
are  compelled  to  limit  their  inquiry  to  the  very  parties  in  the  liti- 
gation before  them,  although  other  persons  may  have  the  deepest 
interest  in  the  event  of  the  suit.     So  that  one  of  the  most  striking*; 
and  distinctive  features  of  courts  of  equity  is,  that  they  can  adapt  | 
their  decrees  to  all  the  varieties  of  circumstances,  which  may  arise,  < 
and  adjust  them  to.  all  the  peculiar  rights  of  all  the  parties  ia 
interest ;  whereas  courts  of  common  law  (as  we  have  already  seen)  ^ 
are  bound  down  to  a  fixed  and  invariable  form  of  judgment  in  general 
terms,  altogether  absolute,  for  the  plaintifl*,  or  for  the  defendant.^ 

§  29.  Another  peculiarity  of  courts  of  equity  is,  that  they  can  ad- 
minister remedies  for  riglits,  which  rights,  courts  of  common  law  do  2. 
not  recognize  at  all ;  or,  if  they  do  recognize  them,  they  leave  them 
wholly  to  the  conscience  and  good-will  of  the  parties.  Thus,  what 
are  technically  called  Trusts,  that  is,  estates  vested  in  persons  upon 
particular  trusts  and  confidences,  are  wholly  without  any  cognizance 
at'  the  common  law ;  and  the  abuses  of  such  trusts  and  confidences 
are  beyond  the  reach  of  any  legal  process.  But  they  are  cognizable 
in  courts  of  equity  ;  and  hence  they  are  called  equitable  estates ;  and 
an  ample  remedy  is  there  given  in  favour  of  the  cestuis  que  trust 
(the  parties  beneficially  interested)  for  all  wrongs  and  injuries, 
whether  arising  from  negligence,  or  positive  misconduct.-  There  are 
also  many  cases  (as  we  shall  presently  see)  of  losses  and  injuries  by 
mistake,  accident,  and  fraud  ;  many  cases  of  penalties  and  forfeitures ; 
many  cases  of  impending  irreparable  injuries,  or  meditated  mis- 
chiefs ;  and  many  cases  of  oppressive  proceedings,  undue  advantages 
and  impositions,  betrayals  of  confidence,  ancj  unconscionable  bargains, 
in  all  of  which  courts  of  equity  will  interfere  and  grant  redress  ;  but 
which  the  common  law  takes  no  notice  of,  or  silently  disregards.^ 

§  30.  Again  :  the  remedies  in  courts  of  equity  are  often  very  .': 
different,  in  their  nature,  mode,  and  degree,  from  those  of  courts  of 
common  law,  even  when  each  has  a  jurisdiction  over  the  same 
subject-matter.  Thus,  a  court  of  equity,  if  a  contract  is  broken,  will 
often  compel  the  party  specifically  to  perform  the  contract ;  whereas, 
courts  of  law  can  only  give  damages  for  the  breach  of  it.     So,  courts 

>  1  "Wooddes.  Lect.  vii.  pp.  203  to  206  ;  have  stated  the  real  case,  with  regard  to 

3  Black.  Coram.  438.     Much  of  this  ])ara-  what  we  call  courts  of  equity,  much  moi*e 

graph  has  been  abstracted  from  Dr.  Liebcr's  accurately  than  I  can  find  it  stated  in  any 

Kncyclopajdia  Americana,  article  Equity.  English  Law  Book.s ;  "  and  he  thus  admits 

The  late  Professor  Park,  of  King's  College,  the  propriety  of  the  exposition  contained 

Loudon,  in  his  Introductory  Lecture  on  in  the  text. 

Equity  (1831,   p.   15),   has    said,    "  The  ^  3  Black.  Comm.  439. 

editors  of   the  Encyclopeedia  Americana  ^  3  Black.  Comm.  434,  435,  488,  439. 
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of  equity  will  interfere  by  way  of  injunction  to  prevent  wrongs; 
whereas,  courts  of  common  law  can  giunt  redress  only,  when  the 
wrong  is  done.^ 

§  31.  The  modes  of  seeking  and^ranting  relief  in  equity  are  also  dif- 
ferent fromthoseof  courts  of  common  law.  The  latter  proceed  to  the  trial 
of  contested  facts  by  means  of  a  jury ;  and  the  evidence  till  lately  was 
drawn,not  from  the  parties,  but  from  third  persons,  who  are  disinterested 
witnesses.  But  courts  of  equity  try  causes  without  a  jury  ;  and  they 
address  themselves  to  the  conscience  of  the  defendant,  and  require 
him  to  answer  upon  his  oath  the  matters  of  fact  stated  in  the  bill,  if 
they  are  within  his  knowledge ;  and  he  is  compellable  to  give  a  full 
account  of  all  such  facts,  with  all  their  cu'cumstances,  without  evasion, 
or  equivocation ;  and  the  testimony  of  other  witnesses  also  may  be 
taken  to  confirm,  or  to  refute,  the  facts  so  alleged.  Indeed,  every 
!  bill  in  equity  may  be  said  to  be,  in  some  sense,  a  bill  of  discovery, 
i  since  it  asks  for  the  personal  oath  of  the  defendant,  to  purge  himself 
I  in  regard  to  the  transactions  stated  in  the  biU.^  It  may  readily  be 
perceived,  how  very  important  this  process  of  discovery  may  be,  when 
we  consider  how  great  the  mass  of  human  transactions  is,  in  which 
there  are  no  other  witnesses,  or  persons,  having  knowledge  thereof, 
except  the  parties  themselves. 

§  32.  Ml-.  Justice  Blackstone  has,  in  a  few  words,  given  an  outline 
of  some  of  the  more  important  powers  and  peculiar  duties  of  courts 
of  equity.  He  says,  that  they  are  established  "  to  detect  latent 
frauds,  and  concealments,  which  the  process  of  courts  of  law  is  not 
adapted  to  reach ;  to  enforce  the  execution  of  such  mattei*s  of  trust 
and  confidence,  as  are  binding  in  conscience,  though  not  cognizable 
in  a  court  of  law ;  to  deliver  from  such  dangers  as  are  owing  to  mis- 
fortune or  oversight ;  and  to  give  a  more  specific  relief,  and  more 
adapted  to  the  circumstances  of  the  case,  than  can  always  bo  obtained 
by  the  generality  of  the  rules  of  the  positive  or  common  law."*  But 
r  the  general  account  of  Lord  Redesdale  (which  he  admits,  however,  to 
be  imperfect,  and  in  some  respects  inaccurate),  is  far  more  satis- 
,  factory,  as  a  definite  enumeration.  "  The  jurisdiction  of  a  court  of 
equity"  (says  he),*  "when  it  assumes  a  power  of  decision,  is  to  be 
exercised,  (1.)  where  the  principles  of  law,  by  which  the  ordinary 
courts  are  guided,  give  a  right,  but  the  powers  of  those  courts  are 
not  sufficient  to  afford  a  complete  remedy,  or  their  modes  of  pro- 


1  1  Wooddes.  Lect.  vii.  pp.  206,  207.    By  Act,  1845  and  1852. 

a  late  English  statute,  the  superior  courts  ^  Since  the  Judicature  Acts  an  oath  is 

of  common  law  in  Westminster  Hall  are  no  longer  required, 

authorized  to  issue  writs  of  injunction,  '  1  Black.  Comm.  92. 

both  interlocutory  and  final,  as  well  as  *  Mitford,  Tl.  Eq.  by  Jeremy,  pp.  Ill, 

most   other   writs   calculated  to    enforce  112. 
specific  relief!     Ck)mmon  Law  Ih'ocedure 
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ceedyig  are  inadequate  to  the  purpose  ;  (2.)  where  the  courts  of 
ordinaiy  jurisdiction  are  made  instruments  of  injustice ;  (3.)  where 
the  principles  of  law,  by  which  the  ordinaiy  courts  are  guided,  give 
no  right,  but  upon  the  principles  of  universal  justice,  the  interference 
of  the  judicial  power  is  necessary  to  prevent  a  wrong,  and  the  positive 
law  is  silent.  And  it  may  also  be  collected,  that  courts  of  equity, 
without  deciding  upon  the  rights  of  the  parties,  administer  to  the 
ends  of  justice  by  assuming  a  jurisdiction ;  (4.)  to  remove  impedi- 
ments to  the  fair  decision  of  a  question  in  other  courts ;  (5.)  to 
provide  for  the  safety  of  property  in  dispute,  pending  a  litigation, 
and  to  preserve  property  in  danger  of  being  dissipated  or  destroyed 
by  those  to  whose  care  it  is  by  law  intrusted,  or  by  persons  having 
immediate  but  partial  interest;  (6.)  to  restrain  the  assertion  of 
doubtful  rights  in  a  manner  productive  of  irreparable  damage ;  (7.) 
to  prevent  injury  to  a  third  person  by  the  doubtful  title  of  others; 
and  (8.)  to  put  a  bound  to  vexatious  and  oppressive  litigation,  and  to 
prevent  multiplicity  of  suits.  And  further,  that  courts  of  equity, 
without  pronouncing  any  judgment,  which  may  affect  the  rights  of 
parties,  extend  their  jurisdiction ;  (9.)  to  compel  a  discovery,  or 
obtain  evidence,  which  may  assist  the  decision  of  other  courts ;  and 
(10.)  to  preserve  testimony,  when  in  danger  of  being  lost,  before  the 
matter,  to  which  it  relates,  can  be  made  the  subject  of  judicial 
investigation."  1 

§  33.  Perhaps  the  most  general,  if  not  the  most  precise,  description  •; 
of  a  court  of  equity,  is,  that  it  has  jurisdiction  in  cases  of  rights,  i 
recognized  and  protecJted  by  the  municipal  jurisprudence,  where  a  j, 
plain,  adequate,  and  complete  remedy  cannot  be  had  in  the  courts  of  • 
common  law.^  The  remedy  must  be  plain  ;  for,  if  it  be  doubtful  and  I, 
obscure  at  law,  equity  will  assert  a  jurisdiction.'  It  must  be  ade^ 
quate^ ;  for,  if  at  law  it  falls  short  of  what  the  party  is  entitled  to, 
that  founds  a  jurisdiction  in   equity.**    And  it  must  be  complete; 


*  Dr.  Dane,  in  his  Abridgement  and 
Digest,  ch.  1,  art.  7,  §  33  to  51  (1  Dane, 
Abrid.  101  to  197),  baa  given  a  summary 
of  the  differences  between  equity  jurisdic- 
tion and  legal  jurisdiction  in  regard  to 
contracts,  which  may  be  read  with  utility. 
See  also  Mitford,  Eq.  PI.  by  Jeremy,  4,  5. 
3  Cooper,  Eq.  PI.  128,  139 ;  Mitford, 
PI.  Eq.  by  Jeremy,  112,  123. 

^  Southampton  Dock  Co.  v.  Southampton 
H.  &  P.  Board,  11  Eq.  254. 
I      *  In   the   early  days  of  English  juris- 
t  pnidence,   subjects  could  sue  each  other 
1  in  the  coimty  ond  hundred  courts  only. 
The   king's   bencb,   common   pleas,   and 
exchequer    courts    were    exclusively  em- 
ployed in  the  king's  business  with  his 
subjects.      The    king    also    administered 
many  matters  of  justice  between  his  sub- 


ject .s  in  his  council.     His  chancellor  was 
the  secretary  of  the  council,  and  to  liini 
the   petitions  of  the  subject  fur  redress 
came  in  the  first  instance.    The  chancellor 
examined  the  petitions,  and  referred  the 
matter  of  the  petitions  to  the  king's  bench, 
common  pleas,  or  exchequer,  according  to 
the  nature  of  the  business.    In  cases  where 
no  proper  redress  could  be  had  in  either  of 
those  courts,  the  chancellor  retained  the 
petition  in  his  own  hands,  and  the  king,  or 
the  chancellor,  gave  such  relief  as  was 
judged  proper.     Hence  arose  the  custom » 
of  inserting,  in  petitions  to  the  king  or ' 
his    chancellor,   the   allegation   that  the 
petitioner  had  no  complete  and  adequate 
remedy  in  the  ordinaiy  courts  of  law.    See  • 
Bispham,  Prin.  of  Eq.  pp.  6—9.    Thus  th«  • 
inaaequacy  and  incompleteness  of  aU  legal  > 
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that  is,  it  must  attain  the  full  end  and  justice  of  the  case.  It^must 
reach  the  whole  mischief,  and  secure  the  whole  right  of  the  party  in 
a  perfect  manner,  at  the   present  time,  and  in  future ;  otherwise, 

I  equity  will  interfere  and  give  such  relief  and  aid  as  the  exigency  of 
the  particular  case  may  require.^  The  jurisdiction  of  a  court  of 
equity  is,  therefore,  sometimes  concurrent  with  the  jurisdiction  of  a 
court  of  law ;  it  is  sometimes  exclusive  of  it ;  and  it  is  sometimes 
auxiliary  to  it. 

;      §  34i,  Many  persons,  and  especially  foreigners,  have  often  expressed 

I  surprise,  that  distinct,  courts  should  be  established  for  the  administra- 
tion of  equity,  instead  of  the  whole  administration  of  municipal 
justice  being  confided  to  one  and  the  same  class  of  courts,  without 
any  discrimination  between  law  and  equity.  But  this  surprise  is 
founded  almost  wholly  upon  an  erroneous  view  of  the  nature  of 
ff  equity  jurisprudence.    It  arises  from  confounding  the  general  sense 

.1  of  equity,  which  is  equivalent  to  universal  or  natural  justide,  ex  ceqwo 
et  bono,  with  its  technical  sense,  which  is  descriptive  of  the  exercise 

li  of  jurisdiction  over  peculiar  rights  and  remedies.  Such  persons  seem 
to  labour  under  the  false  notion,  that  courts  of  law  can  never 
administer  justice  with  reference  to  principles  of  universal  or  natural 
justice,  but  are  confined  to  rigid,  severe,  and  uncompromising  rules 
which  admit  of  no  equitable  considerations.  Now,  such  a  notion  is 
founded  in  the  grossest  mistake  of  our  systems  of  jurisprudence. 

?  Courts  of  common  law,  in  a  great  variety  of  cases,  adopt  the  most 
enlarged  and  liberal  principles  of  decision  ;  and,  indeed,  often  proceed, 
as  far  as  the  nature  of  the  rights  and  remedies,  which  they  are  called 
to  administer,  will  permit,  upon  the  same  doctrines  as  courts  of  equity. 
This  is  especially  true,  in  regard  to  cases  involving  the  application  of 
the  law  of  nations,  and  of  commercial  and  maritime  law  and  usages, 

'  and  even  of  foreign  municipal  law.     And  Mr.  Justice  Blackstone  has 

.  correctly  said,  that  "  where  the  subject-matter  is  such,  as  requires  to 
be  determined  secundum  cequum  et  bonum,  as  generally  upon 
actions  on  the  case,  the  judgments  of  the  courts  of  law  are  guided  by 
the  most  liberal  equity."  ^ 

§  35.  Whether  it  would,  or  would  not,  be  best  to  administer  the 
whole  of  remedial  justice  in  one  court,  or  in  one  class  of  coui-ts,  with- 


'  remedy  underlie  the  whole  system  of  equity 
.  jurisprudence.  But  ^"aduolly  tlie  juris- 
diction of  the  chanceUor  in  giving  relief 
where  there  was  no  adequate  i*cniedy  at  law 
became  settled  ;  and  there  gi'ew  up  certain 
great  heads  of  equity  jurisdiction,  and 
courts  of  ecjuity  took  jurisdiction  rather 
because  tkey  had  jurisdiction  in  certain 
matters,  than  because  there  was  no  ade- 
quate and  complete  remedy  at  law  in  the 
particular  case.     Thus  the  jurisdiction  of 


a  court  of  equity  at  the  present  day  in  i 
England  is  determined  not  by  the  question 
whether  there  is  an  adi^iuato  remedy  at 
law,  but  whether  it  has  been  the  practice 
of  the  chancellor  to  take  jurisdiction  in 
similar  matters. 

*  See  Dr.  Lieber's  Ency.  Americana,  art, 
Equiiy;  Mitford,  E(i.  Plead,  by  Jeremy, 
111,  112,  117,  123. 

*^  3  Black.  Comm.  430.  See  Eunomus, 
Dial.  3,  §  00. 
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out  any  separation  or  distinction  of  suits,  or  of  the  form  or  modes  of 
proceeding  and  granting  relief,  is  a  matter  upon   which  different 
minds  in  the  same  country,  and  certainly  in  dilBferent  countries,  would 
probably  arrive  at  opposite  conclusions.    And,  whether,  if  distinctions 
in  rights  and  remedies  and  forms  of  proceeding  are  admitted  in  the 
municipal  jurisprudence,  it  would  be  best  to  confide  the  whole  juris- 
diction to  the  same  court  or  courts,  is  also  a  matter  upon  which  an 
equal  diversity  of  judgment  might  be  found  to  exist.     Lord  Bacon,  i 
upon  more  than  one  occasion,  expressed  his  decided  opinion,  that  a  I 
separation  of  the  administration  of  equity  from  that  of  the  common . 
law  was  wise  and  convenient.    "All  nations  "  (says  he)  "  have  equity.) 
But  some  have  law  and  equity  mixed  in  the  same  court,  which  is 
worse ;  and  some  have  it  distinguished  in  several  courts,  which  is 
better."  ^    And  again,  among  his  aphorisms,  he  says  :  "  Apud  non- 
nuUos  receptum  est,  ut  jurisdictio,  quae  decemit  secundum  aequum  et 
bonum,  atque  ilia  altera,  quae  procedit  secundum  jus  strictum,  iisdem 
curiis  deputentur ;   apud  alios  autem  et  diversis.     Omnino  placet 
curiarum  separatio.     Neque  enim  servabitur  distinctio  casuum,  si  fiat 
commixtio  jurisdictionum ;   sed   arbitrium   legem  tandem  trahet."  ^ 
Lord  Hard  wicke  held  the  same  opinion  ;^  and  it  is  certainly  a  common 
opinion  in  countries  governed  by  the  common  law.      In  civil-law 
countries,  the  general,  if  not  the  universal,  practice  is  the  other  way;* 
whether  more  for  the  advancement  of  public  justice  is  a  matter  of 
doubt  with  many  learned  minds. 

§  36.  But,  whether  the  one  opinion,  or  the  other,  be  most  coiTect 
in  theory,  it  is  most  probable,  that  the  practical  system,  adopted  by 
every  nation,  has  been  mainly  influenced  by  the  peculiarities  of  its  s 
own  institutions,  habits,  and  circumstances ;  and  especially  by  the « 
nature  of  its  own  jurispiTidence,  and  the  forms  of  its  own  remedial 
justice.  The  union  of  equity  and  law  in  the  same  court,  which  might 
be  well  adapted  to  one  country,  or  even  to  one  age,  might  be  wholly 
unfit  for  another  country,  or  for  another  age.  The  question,  in  all 
such  cases,  must  be  a  mixed  question  of  public  policy  and  private 
convenience  ;  and  never  can  be  susceptible  of  any  universal  solution, 
applicable  to  all  times,  and  all  nations,  and  all  changes  in  juris- 
prudence. 

§  37.  Accordingly  we  find,  that  in  the  nations  of  antiquity  different 
systems  existed.  And  in  Rome,  with  whose  juridical  institutions  we 
are  best  acquainted,  not  only  were  different  jurisdictions  intrusted  to 
different  magistrates,  but  the  very  distinction  between  law  and  equity 
was  clearly  recognized.     Thus  civil  jurisdiction  and  criminal  jurisdic- 

*  Bac.  Jiirisd.  of  the  Marcbea  ;  4  Bac.      Aph.  45  ;  7  Bac.  Works,  448. 
Worka,  274.  ^  Parkea,  Hist.  Chan.  App.  pp.  504,  605. 

'  Bac.  do  Aug.  Scient.  Lib.  8,  cap.  8,  *  1  Karnes  on  Eq.  Introd.  pp.  27  to  80, 
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tion  were  confided  to  different  magistrates.  The  Roman  Praetors 
generally  exercised  the  former  only.  In  the  exercise  of  this  authority, 
a  broad  distinction  was  taken,  between  actions  at  law  and  actions  in 
equity,  the  former  having  the  name  of  Adionea  Civilessnd  the  latter 
of  Actlonea  Piwtorice,  And,  in  the  same  way,  a  like  distinction  was 
taken  between  Obligationes  Civiles  and  Obligationes  Prodoi'ice, 
between  Actiones  Directed  and  Actiones  Utiles.  And,  in  modem 
nations,  it  is  not  uncommon  for  different  portions  of  judicial  jurisdic- 
tion to  be  vested  in  different  magistrates  or  tribunals.  Thus,  ques- 
tions of  state  or  public  law,  such  as  prize  causes,  and  causes  touching 
sovereignty,  are  generally  confided  to  special  tribunals  ;  and  maritime 
and  commercial  questions  often  belong  to  courts  of  admiralty,  or  other 
courts  constituted  for  commercial  pui-poses.  There  Ls,  then,  nothing 
incongruous,  much  less  absurd,  in  separating  different  portions  of 
municipal  jurisprudence  from  each  other,  in  the  administration  of 
justice  ;  or  in  denying  to  one  coui*t  the  power  to  dispose  of  all  the 
merits  of  a  cause,  when  its  forms  of  proceeding  are  ill  adapted  to 
afford  complete  relief,  and  giving  jurisdiction  of  the  same  cause  to 
another  court,  better  adapted  to  do  entire  justice  by  its  laiger  and 
,  more  expansive  authority. 
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CHAPTER    11. 

THE  ORIGIN  AND  HISTORY  OF  EQUITY  JURISPRUDENCE. 

§  38-40.  The  origin  of  the  conrt  of  chancery,  so  far  as  its  equitable  jurisdiction  is 
concerned,  is  involved  in  great  uncertainty.  The  Aula  Regis  originally  combined  both 
law  and  equity.  In  the  partition  of  this  entire  jurisdiction,  the  court  of  chancery  re- 
tained, as  its  portion,  the  present  prerogative  offices  of  the  English  chancellors,  such  as 
the  care  of  infants,  idiots,  lunatics,  &c. 

§  41-50.  The  present  equitable  jurisdiction  of  the  courts  of  chancery  seems  to  have 
grown  up,  like  most  of  the  other  institutions  of  the  English  common  law,  from  the  exi- 
gencies of  the  times  and  of  judicial  administration.  1.  The  petitions  to  the  king  in 
council.  2.  The  cases  where  the  Register  Brevium  afforded  no  precedent  of  a  remedy. 
3.  Relief  from  fraud,  accident,  misttdce,  and  forfeitures.  4.  Uses  and  trusts.  Its  date 
may  reach  back,  dimly,  into  the  earliest  times,  immediatel}"-  succeeding  the  Norman 
conquest ;  but  the  well-defined  development  of  the  distinct  exercise  of  equitable  juris- 
diction, for  the  most  part,  dates  from  the  time  of  Edward  I.  ;  and  its  character  is  but 
crude  and  imperfect,  until  the  time  of  Sir  Thomas  iiore,  and  Cardinal  Wolsey,  under 
Henry  VIII. 

§  51-53.  Lord  Nottingham  laid  the  foundation  of  modem  equity  jurisprudence,  and 
Lord  Hardwicke  measurably  matured  its  several  departments.  It  must  be  regarded  as 
originally  the  residuum  of  the  jurisdiction  of  the  Aula  Regis,  when  it  was  subdivided 
into  distinct  tribunals  ;  and  it  still  maintains  the  character,  which  it  originally  claimed, 
of  being  the  complement  of  legal  jurisdiction,  in  that  it  afforded  relief  in  all  cases,  where 
justice  required  some  remedy,  which,  without  the  intervention  of  the  court  of  chancery, 
must  fail,  either  wholly,  or  in  part 

§  38.  Haying  thus  ascertained  what  is  the  true  nature  and 
character  of  Equity  Jurisprudence,  as  it  is  administered  in  countries, 
governed  by  the  common  law,  it  seemed  proper,  before  proceeding  to 
the  consideration  of  the  particulars  of  that  jurisdiction,  to  take  a 
brief  review  of  its  origin  and  progress.  It  is  not  intended  here  to 
speak  of  the  common-law  jurisdiction  of  the  court  of  chancery,  or  of 
any  of  its  specially  delegated  jurisdiction  in  exercising  the  preroga- 
tives of  the  crown,  as  in  cases  of  infancy  and  lunacy ;  or  of  its 
statutable  jurisdiction  in  cases  of  bankruptcy.^  The  inquiry  will  I 
mainly  relate  to  its  equitable,  or,  as  it  is  sometimes  called,  its  extra- 
ordinary, jurisdiction.^ 

§  39.  The  origin  of  the  court  of  chancery  is  involved  in  the  same 
obscurity,  which  attends  the  investigation  of  many  other  questions,  of 

*  See  Com.  Big.  Chancery,  C.  1 ;  1  Mad.  ^  3  Black.  Comm.  50  ;  Com.  Dig.  Chan- 

Ch.  Pr.  262  ;  2  Mad.  Ch.  Pr.  447  ;  id.  565 ;      eery,  C.  2 ;  4  Inst.  79  ;  2  Inst.  552. 
8  Black.  Comm.  426,  427,  428. 
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high  antiquity,  relative  to  the  common  law.^    The  administration  of 
justice  in  England  was  originally  confided  to  the  Aida  Regis,  or  great 
Court  or  Council  of  the  King,  as  the  Supreme  Court  of  Judicature, 
which,  in  those  early  times,  undoubtedly  administered  equal  justice, 
according  to  the  rules  of  both  law  and  equity,  or  of  [either,  as  the 
case  might  chance  to  require.^     When  that  court  was  broken  into 
pieces,  and  its  principal  jurisdiction  distributed  among  various  courts, 
the   Common   Pleas,  the  King's  Bench,  and  the  Exchequer,  each 
received  a  certain  portion,  and  the  Court  of  Chancery  also  obtained 
11  a  portion.^    But,  at  that  period,  the  idea  of  a  court  of  equity,  as  con- 
I  tradistinguished  from  a  court  of  law,  does  not  seem  to  have  subsisted 
'  in  the  original  plan  of  partition,  or  to  have  been  in  the  contemplation 
•;  of  the  sages  of  the  day.*    Certain  it  is,  that  among  the  earliest  writers 
:  of  the  common  law,  such  as  Bracton,  Glanville,  Britton,  and  Fleta^ 
'  there  is  not  a  syllable  to  be  found  relating  to  the  equitable  jurisdic- 
'♦  tion  of  the  court  of  chancery.^     Fleta,  indeed,  mentions  the  existence 
of  a  certain  office,  called  the  chancery,  and  that  to  the  office  "  it  be- 
longs, to  hear  and  examine  the  petitions  and  complaints  of  plaintiffs, 
and  to  give  them  according  to  the  nature  of  the  injuries  shown  by 
them,  due  remedy  by  the  ivrita  of  the  KingP^ 

§  40.  That  the  court  of  chancery,  in  the  exercise  of  its  ordinary 
jurisdiction,  is  a  court  of  very  high  antiquity,  cannot  be  doubted.  It 
was  said  by  Lord  Hobart,  that  it  is  an  original  and  fundamental  court 
as  ancient  as  the  kingdom  itself^  The  name  of  the  court,  Chancery 
(GaTicellaria),  is  derived  from  that  of  the  presiding  officer.  Chancellor 
{GancellaHua),  an  officer  of  great  distinction,  whose  [office  may  be 
clearly  traced  back,  before  the  Conquest,  to  the  times  of  the  Saxon 
kings,  many  of  whom  had  their  chancellors.®  Lord  Coke  supposes 
that  the  title  Cancellariue  arose  from  his  cancelling  (a  cancellando) 
the  king's  letters-patent,  when  granted  contraiy  to  law,  which  is  the 
highest  point  of  jurisdiction.^  But  the  office  and  name  of  chancellor 
(Mr.  Justice  Blackstone  has  observed)  was  certainly  known  to  the 
courts  of  the  Roman  emperors ;  where  it  originally  seems  to  have 
signified  a  chief  scribe,  or  secretary,  who  was  afterwards  invested  with 
several  judicial  powers,  and  a  general  superintendency  over  the  rest 


1  Mitford  PI.  Equity,  1  ;  Com.  Dig. 
Chancery,  A.  1 ;  4  Inst.  79 ;  1  Wooddes. 
Lect.  vi. 

3  3  Black.  Comm.  50  ;  1  Reeves,  Hist. 
62,  63. 

^  3  ]3Iack.  Comm.  50  ;  Com.  Dig.  Clian- 
eery.  A.  1.  2,  3  ;  1  Collect.  Jurid.  27  to  30; 
Parkca,  Hist.  Chan.  16,  17,  28,  56 ;  1  Eq. 
Abridg.  129  ;  Courts,  B.  note  (a)  ;  1  Wood- 
des. liCct.  vi.  pp.  174,  175  ;  Gilb,  For.  Ro- 
man. 14  ;  1  Reeves,  Hist.  59,  60,  68 ;  Bac. 
Abridg.  Court  of  Chancery,  C. 

^  3  Black.  Comm.  50  ;  The  Legal  Judic. 


in  Chanc.  stated  (1727),  ch.  2,  p.  24. 

*  Id.  50.;  Parkes,  Hist.  Chan.  25 ;  4  Inst 
82  ;  1  Reeves,  Hist.  61 ;  2  Reeves,  Hist. 
250,  251. 

«  Parkes,  Hist.  Chan.  25 ;  Fleta,  Lib.  2, 
cap.  13  ;  4  Inst.  78. 

'  Hobart,  63  ;  Com.  Dig.  Chancery,  A. 
1,  2  ;  2  Inst.  551,  562  ;  4  Inst.  78,  79. 

*  Com.  Di^.  Chancery,  A.  1 ;  4  Inst.  78  ; 
Piynne's  Animadv.  48 ;  1  Coll.  Juiid.  26  ; 
1  Rep.  in  Chan.  App.  5,  7. 

*  4  Inst.  88 ;  Eunomus,  Dial  8,  §  60. 
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of  the  officers  of  the  prince.^  From  the  Roman  emperors  it  passed 
to  the  Roman  Church,  ever  emulous  of  impeiial  state ;  and  hence 
every  bishop  has  to  this  day  his  chancellor,  the  principal  judge  of  his 
consistoiy.  And  when  the  modern  kingdoms  of  Europe  were  esta- 
blished upon  the  loiins  of  the  empire,  almost  every  state  preserved  its 
chancellor,  with  different  jurisdictions  and  dignities,  according  to 
their  different  constitutions.  But  in  all  of  them,  he  seems  to  have  t 
had  the .  supervision  of  all  charters,  letters,  and  such  other  public 
instruments  of  the  crown,  as  were  authenticated  in  the  most  solemn 
manner ;  and,  therefore,  when  seals  came  in  use,  he  always  had  the 
custody  of  the  king's  great  seal.-  \ 

§  41.  It  is  not  so  easy  to  ascertain  the  origin  of  the  equitable  or 
extraordinary  jurisdiction  of  the  court  of  chancery.  By  some  persons  | 
it  has  been  held  to  be  as  ancient  as  the  kingdom  itself.^  Others  are  \ 
of  a  diflFerent  opinion.  Lambard^  who  (according  to  Lord  Coke)  was 
a  keeper  of  the  records  of  the  Tower,  and  a  master  in  chancery,  says, 
that  he  could  not  find  that  the  chancellor  held  any  court  of  equity, 
nor  that  any  causes  were  drawn  before  the  chancellor  for  help  in 


*  See  Pavkes    Hist.    Chan.  14 ;  History 
of  Chancery  (1726),  3,  4. 

'  3  Black.  Comm.  46,  47  ;  1  CoU.  Jiirid. 
25  ;  Parkes.  Hist.  Chan.  14 ;  1  Reeves, 
Hist.  61  ;  2  Reeves,  Hist.  250,  251.  Cam- 
den, in  his  Britannia,  p.  180,  states  the 
matter  in  this  manner:  **The  chancery 
drcw  that  name  from  a  chancellor,  whicn 
name,  nnder  the  ancioit  Roman  emperors, 
was  not  of  so  great  esteem  and  dignity,  as 
we  Icam  out  of  Vo])i.scus.  But  nowadays 
a  name  it  is  of  the  hirjhest  honour,  and 
chancelloi's  ai-e  advanced  to  the  highest 
])itch  of  cinl  dignity  ;  whose  name  Cassio- 
dorus  fetchcth  from  cross  grates,  or  lattices, 
because!  they  exiunincd  matters  within 
places  {.H^crUnin)  severed  apart,  enclosed 
with  p:irtitions  of  such  cross-bars,  which 
the  Latins  called  Cancclli.  Regard  (saith 
he  to  a  chancellor)  what  name  you  bear.  It 
cannot  be  hidden,  which  you  do  within 
lattices.  For  you  keep  your  gates  light- 
some, your  bars  oi)en,  and  your  doors 
transparent  as  windows.  Wluueby  it  is 
very  evident  that  he  sat  within  grates, 
where  he  was  to  be  seen  on  every  side  ;  and 
thereof  it  may  be  thought  he  took  his 
name.  But  minding  it  was  his  jiart,  being, 
as  it  were,  the  Prince's  mouth,  eye,  and  ear 
to  strike  and  slash  out  with  cross  lines, 
lattice-like,  those  letters,  commissions, 
warrants,  and  decrees,  passed  against  law 
and  right,  or  prt\judicial  to  the  Common - 
wealtli,  which,  not  improperly,  they  called 
to  cancel,  some  think  the  name  of  chan- 
cellor came  from  this  cancelling.  And  in 
a  glossary  of  a  later  time  this  we  read.  A 
chancellor  is  he,  whoso  office  it  is  to  look 
into  and  peruse  the  writings  of  the  em- 


peror ;  to  cancel  what  is  wiitten  amiss, 
and  to  sign  that  which  is  well. "  However, 
anticpiaries  dilfer  much  upon  the  origin  of 
the  word  chancellor.  Some  derive  it  a 
caiicelliSy  or  latticed  doors,  and  hold,  that 
it  was  a  denomination  of  those  ushers,  who 
had  the  care  of  the  eancelU^  or  latticed 
doors,  leading  to  the  presence  chamber  of 
the  emperors  and  other  great  men.  Bythe- 
wood's  Eunomus,  Dial.  3,  §  60,  note  («)  p. 
664  ;  Brissonius,  Voce,  Cancel larius ;  Vicat, 
Vocab.  Voce,  Cancellarius. 

^  Com.  Dig.  Chancery,  A.  2 ;  Jurisd.  of 
Chancery  Vind.  1  Rep.  in  Chan.  App.  9, 
10  ;  1  Collect.  Jurid.  28,  29,  30,  62 ;  Dis- 
courses on  Judicial  Authority  of  the  Master 
of  the  Rolls,  2  ;  id.  edit,  of  1728,  Preface, 
cxL  to  cxix.  (ascribed  to  Lord  Hardwicke) ; 
Barton,  Eq.  Introd.  2  to  13.  This  was 
Lord  liobart's  opinion  (as  we  have  seen), 
who  added  :  "  That  part  of  equity  being 
opposite  to  regular  law,  and,  in  a  manner, 
an  arbitrary  discretion,  is  still  adminis- 
tered by  the  king  himself,  and  his  chan- 
cellor, m  his  name,  ah  initio,  as  a  special 
trust,  committed  to  the  king,  and  not  by 
him  to  be  committed  to  another."  Hob. 
Rep.  63.  Camden  (Britannia,  p.  181) 
says  :  **  It  is  plain  and  manifest  that  chan- 
cellors were  in  England  l)efoi'e  the  Norman 
Conquest"  In  the  Vindication  of  the 
Judgment,  given  by  King  James,  in  the 
case  of  the  court  of  chancery  (1  Collectanea 
Juridica,  pp.  23,  61,  62),  it  is  said  :  '*It 
cannot  bo  denied,  but  that  the  chancery, 
as  it  judgeth  in  equity,  is  a  part  of  the  law 
of  the  land,  and  of  the  ancient  common 
law*';  '*for  equity  is,  and  always  hath 
been,  a  part  of  the  law  of  the  land/' 
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equity,  before  the  time  of  Henry  IV. ;  in  whose  days,  by  reason  of 
intestine  troubles,  feoffments  to  uses  did  first  begin,  as  some  think.^ 
Lord  Coke  says,  it  has  been  thought  that  this  court  of  equity  began 
in  the  reign  of  Henry  V.,  and  increased  in  the  reign  of  Henry  VI. ; 
but  that  its  principal  growth  was  during  the  chancellorship  of 
Cardinal  Wolsey,  in  the  reign  of  Henry  VIII.^  And  he  adds>  in 
j  another  place,  that  we  find  no  cases  in  our  books,  reported  before  the 
)  reign  of  Henry  VI.^  Lord  Coke's  known  hostility  to  the  jurisdic- 
tion of  the  court  of  chancery  would  very  much  abate  our  confi- 
dence in  his  researches,  if  they  were  not  opposed  by  other  pressing 
authorities.* 

§  42.  Lord  Hale's  account  of  the  matter  is  as  follows :  "  There 
were  many  petitions  referred  to  the  Council  (meaning  either  the 
Privatum  Concilium  or  Legale  Concilium  Regis),  from  the  parlia- 
ment, sometimes  the  answers  to  particular  petitions,  and  sometimes 
whole  bundles  of  petitions  in  parliament,  which  by  reason  of  a  disso- 
lution, could  not  be  there  determined,  were  referred,  in  the  [close  of 
the  parliament,  sometimes  to  the  council  in  general,  and  sometimes 
to  the  chancellor.  And  this  I  take  to  be  the  true  original  of  the 
chancery  jurisdiction  in  matters  of  equity,  and  gave  rise  to  the 
multitude  of  equitable  causes,  to  be  there  arbitrarily  determined.*' 
And  he  afterwards  adds :  "  Touching  the  equitable  jurisdiction  (in 
chancery),  though  in  ancient  time  no  such  thing  was  known ;  yet  it 
hath  now  so  long  obtained,  and  is  so  fitted  to  the  disposal  of  lands 
and  goods  that  it  must  not  be  shaken,  though  in  many  things,  fit  to 
be  bounded  or  reformed.  Two  things  might  possibly  give  original 
[jurisdiction,]  or  at  least  much  contribute  to  its  enlargement.  (1.) 
The  usual  committing  of  particular  petitions  in  parliament,  not  there 
determined,  unto  the  determination  of  the  chancellor,  which  was  as 
frequent  as  to  the  council ;  and  such  a  foundation  being  laid  for  a 


*  2  Inst.  652.  But  see  1  Wooddes.  Lect. 
vi.  p.  176,  note  (6)  ;  Parkes,  Hist  Chan. 
27 ;  id.  34 ;  Jurisdiction  of  Chan.  Vind. 
1  Ren.  in  Chan.  App.  7,  8  ;  1  Coll.  Jurid. 
27 ;  Legal  Judic.  in  Chan,  stated  (1727), 
pp.  28,  29. 

»  2  Inst.  653. 
»  4  Inst.  82. 

*  3  Black.  Comm.  54  ;  1  Collect.  Jurid. 
23,  &c.  ;  Com.  Dig.  Chancery,  A.  2. 
Camden  (Britannia,  p.  181)  says:  **To 
this  chancellor's  office,  in  process  of  time, 
much  authority  and  dignity  hath  been  ad- 
joined by  authority  of  pariiameut ;  espe- 
cially, ever  since  that  lawyers  stood  so 
precisely  upon  the  strict  points  of  law,  and 
caught  men  with  the  traps  and  snares  of 
their  law  terms ;  that  of  necessity  there 
was  a  court  of  equity  to  be  erected,  and 
the  same  committed  to  the  chancellor,  who 
might  give  judgment  according  to  equity 


and  reason,  and  moderate  the  extremity 
of  law,  which  was  wont  to  be  thought  ex* 
trcme  wrong." 

Mr.  Cooper,  in  his  Lcttres  de  la  Cour  de 
la  ChanccUcrlc  (Lettr.  25,  p.  182),  says, 
that  there  is  not  a  doubt  that  the  jurisdic* 
tion  now  exercised  by  the  chancellor,  to 
mitigate  the  severity  of  the  common  law, 
has  always  been  a  pait  of  the  law  of  Eng- 
land. And  he  cites,  in  proof  of  it,  the 
remark  stated  in  Burnet's  Life  of  Lord 
Hale,  p.  106,  that  he  (Lord  Hale)  did  look 
upon  equity  as  apart  of  the  common  law,  and 
one  of  the  grounds  of  it  There  is  no  doubt 
that  this  remark  is  well  founded ;  but  it 
may  well  be  doubted  whether  Lord  Hale  i 
meant  anything  more  than  a  general  as- 
sertion, that  in  the  administration  of  the 
common  law  there  often  mingled  equitable 
considerations  and  constructions,  and  not 
merely  a  strict  and  rigid  aMmnwm.juB^ 


§  42—44.] 
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jurisdiction,  it  was  not  diflScult  for  it  to  acquire  more.  (2.)  By  the 
invention  of  uses  (that  is,  trusts),  which  were  frequent  and  necessary, 
especially  in  the  times  of  dissension  touching  the  crown.  In  these 
proceedings  the  chancellor  took  himself  to  be  the  only  dispenser  of 
the  king's  conscience  ;  and  possibly  the  council  was  not  called,  either 
as  assistants  or  co-judges."  ^  We  shall  presently  see  how  far  these 
suggestions  have  been  established. 

§  43.  Lord  H^ardwicke  seems  to  have  accounted  for  the  jurisdiction 
in  another  manner.  The  chancery  is  the  grand  ojfficina  justitice,  out 
of  which  all  original  writs  issue  under  the  gi-eat  seal,  returnable  into 
the  courts  of  common  law,  to  found  proceedings  in  actions,  competent 
to  the  common-law  jurisdiction.  The  chancellor,  therefore  (according 
to  Lord  Hardwicke),  was  the  most  proper  judge,  whether,  upon  any 
petition  so  referred,  such  a  writ  could  not  be  framed  and  issued  by 
him  as  might  furnish  an  adequate  relief  to  the  party ;  and  if  he 
found  the  common-law  remedies  deficient,  he  might  proceed  accord- 
ing to  the  extraordinary  power  committed  to  him  by  the  reference ; 
ne  curia  regis  deficeret  injustitid  exercendd?  Thus  the  exercise  of 
the  equitable  jurisdiction  took  its  rise  from  his  being  the  proper 
officer  to  whom  all  applications  were  made  for  writs,  to  gi'oimd  actions 
at  the  common  law  ;  and  from  many  cases  being  brought  before  him, 
in  which  that  law  would  not  afiford  a  remedy,  and  thereby  being 
induced,  through  necessity  or  compassion,  to  extend  a  discretionary 
remedy.'  If  (Lord  Hardwicke  added)  this  account  of  the  original  of  . 
the  jurisdiction  in  equity  in  England  be  historically  true,  it  will  at 
least  hint  one  answer  to  the  question  how  the  forum  of  common  law 
and  the  forum  of  equity  came  to  be  separated  with  us.  It  was 
stopped  at  its  source,  and  in  the  first  instance;  for  if  the  case 
appeared  to  the  chancellor  to  be  merely  of  equity,  he  issued  no 
original  writ,  without  which  the  court  of  common  law  could  not 
proceed  in  the  cause,  but  he  retained  the  cognizance  to  him- 
self.* The  jurisdiction,  then,  may  be  deemed  in  some  sort  a^ 
resulting  jurisdiction  in  cases  not  submitted  to  the  decision  of ' 
other  courts  by  the  crown  or  parliament,  as  the  great  fountain  of  ^ 
justice.^  ^ 

§  44.  Lord  King  (or  whoever  else  was  the  author  of  the  treatise 


X 


*  Parkes,  Hist.  Chan.  App.  pp.  502,  603. 
See  also  Hist.  Chan.  (1726)  11,  12,  13, 14  ; 
Parkes,  Hist.  Chan.  56. 

'  An  account,  nearly  similar,  of  the 
court  of  chancery,  is  given  in  Bacon's 
Abridg.  Court  of  Chancery,  A.  C. 

^  Parkes,  Hist.  Chan.  App.  pp.  503,  604. 

*  Id.  Rex  V.  Hare,  1  Str.  Rep.  151,  160. 
Per  Yarke,  arguendo. 

*  Id.  502  ;  Hist,  of  Chan.  (1726)  pp.  9, 
10,  12,  13  ;  Parkes,   Hist  of  Chan.    56. 


Sir  James  Mackintosh,  in  his  elegant  life 
of  Sir  Thomas  More,  has  sketched  out  a 
history  of  chanceiy  jurisdiction,  not  mate- 
rially different  from  that  given  by  Lord 
Hardwicke,  aided  as  he  was  by  the  later 
discoveries  of  the  commissioners  of  the 
public  records,  as  stated  in  their  printed 
reports.  I  would  gladly  transcrioe  the 
whole  passage,  if  it  might  not  be  thought 
to  occupy  too  large  a  space  for  a  work  Uke 
the  present. 
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entitled  The  Legal  Judicature  in  Chancery  stated)^  deduced  the 
jurisdiction  of  the  court  of  chancery  from  the  prerogative  of  the  king 
to  administer  justice  in  his  realm,  being  sworn  by  his  coronation 
oath  to  deliver  his  subjects,  oequaTti  et  rectam  justitiam.  This  it 
was  impossible  for  him  to  do  in  person ;  and,  therefore,  of  necessity, 
he  delegated  it,  by  several  portions,  to  ministers  and  officers  deputed 
under  him.  But  inasmuch  as  positive  laws  must,  in  their  nature, 
consist  of  general  institutions,  there  were,  of  necessity,  a  variety  of 
I  particular  cases  still  happening,  where  no  proper  or  adequate  remedy 
;  could  be  given  by  the  ordinary  courts  of  justice.  Therefore,  to  supply 
this  want,  and  correct  the  rigor  of  the  positive  law,  recourse  was  had 
i  to  the  king,  as  the  fountain  of  justice,  to  obtain  relief  in  such  cases. 
The  method  of  application  was  by  bills  or  petitions  to  the  king, 
sometimes  in  parliament,  and  sometimes  out  of  parliament,  commonly 
directed  to  him  and  his  council ;  and  the  granting  of  them  was 
esteemed,  not  a  matter  of  right,  but  of  grace  and  favor.  When  par- 
liament met,  there  were  usually  petitions  of  all  sorts,  preferred  to  the 
king ;  and  the  distinguishing  of  these  petitions,  and  giving  proper 
answers  to  them,  occasioned  a  weight  and  load  of  business,  especially 
when  parliament  sat  but  a  few  days.^  Accordingly,  in  the  eighth  of 
the  reign  of  Edward  1.  an  ordinance  passed,  by  which  petitions  of 
this  sort  were  to  be  referred,  according  to  their  nature,  to  the  chan- 
cellor, and  the  justices ;  and,  in  matters  of  grace,  to  the  chancellor. 
And  if  the  chancellor  and  others  could  not  do  without  the  king,  then 
they  were  to  bring  the  matter,  with  their  own  hands,  before  the  king, 
to  know  his  pleasure.  So  that  no  petitions  should  come  before  the 
king  and  his  council,  but  by  the  hands  of  the  chancellor  and  other 
chief  ministei-s.^    And  hence  the  writer  deduces  the  conclusion,  that. 


'  1 


*  Mr.  Cooper,  ia  hia  Lcttres  sur  la  Cour 
dc  la  Cliaiicelleric,  85,  note  (1),  expresses 
a  doubt,  whether  Lord  Kiog  was  the  author 
of  this  pamphlet,  stating,  that  it  was 
written  by  the  same  person  who  wrote  the 
History  of  the  Chancery,  relating  to  the 
judicial  power  of  that  court,  and  the  rights 
of  the  Masters  (1726).  Bishop  Hurd,  in 
his  Life  of  Warburton,  says,  that  they  were 
both  written  by  Mr.  Burrough,  with  the 
aid  of  Bishop  Warburton.  The  discourse 
of  the  Judicial  Authority  of  the  Master  of 
the  KoUs  is  said  to  have  boon  written  by 
Lord  Hardwicke  alone,  or  in  conjunction 
with  Sir  Joseph  Jekyll.  Cooper,  Lettres, 
&c.,  p.  334,  App.  C.  ;  id.  p.  85,  note. 

-  Parkes,  Hist.  Chan.  56. 

3  Legal  Judic.  in  Chan.  (1727)  pp.  27, 
28,  29.  The  ordinance (3  Edw.  I.)  is  cited 
at  large  in  the  work,  The  Legal  Judicature, 
&c.,  p.  27,  and  is  as  follows  :  It  recites 
that  the  people  who  came  to  parliament 
were  often  "  delayed  and  disturbed,  to  the 
great  grievance  of  them,  and  of  the  court, 
by  the  multitude  of  petitions  laid  before 


the  king,  the  greatest  part  whereof  might 
be  despatched  by  the  chancellor,  and  by 
the  justices  ;  therefore,  it  is  provided,  that 
all  the  petitions,  which  concern  the  seal, 
shall  come  first  to  the  chancellor ;  and 
those  which  touch  the  exchequer,  to  the 
exchequer;  and  tho.se  which  concern  the 
justices,  and  the  law  of  the  land  to  the 
justices ;  and  those  which  concern  the 
Jews,  to  the  justices  of  the  Jews ;  and  if 
the  affairs  are  so  great,  or  if  they  are  of 
grace,  that  the  chancellor  and  others  can- 
not do  it  without  the  king,  then  tliey  sliall 
bring  them  ^^^th  their  own  hands  before 
the  king,  to  know  his  pleasure  ;  so  that  no 

I)etitions  shall  come  before  the  king  and 
lis  council,  but  by  the  hands  of  his  said 
chancellor,  and  other  chief  ministers ;  so 
that  the  king  and  his  council  may,  without 
the  load  of  other  business,  attend  to  the 
great  business  of  his  realm,  and  of  other 
foreign  countiies."  The  same  ordinance 
will  be  found  in  Rylev,  Placit  Parliam.  p. 
442,  and  Parkes,  Hist.  Chan.  29,  30, 
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at  this  time,  all  matters  of  grace  were  determinable  only  by  the  king. 
And  he  added  that  he  did  not  find  any  traces  of  a  court  of  equity  \ 
and  chancery,  in  the  time  of  Edward  II. ;  and  that  it  seemed  to  him 
that  the  equity  side  of  the  court  began  in  the  reign  of  Edward  III. ; 
when  by  proclamation,  he  referred  matters  of  grace  to  the  cognizance 
of  the  chancellor.^    And  the  jurisdiction  was  clearly  established  and 


acted  on  in  the  reign  of  Richard  11.^ 


»  Legal  Judic.  in  Chan.  (1727)  p.  28. 

2  Id.  30,  31  (22  Edw.  III.).  See  Parkes, 
Hist.  Chan.  35 ;  1  Equity  Abr.  Courts, 
B.  note  (a).  The  proclamation  is  given  in 
the  Legal  Judicature,  &c. ,  pp.  30,  31 ,  and 
,  ^  in  Parkes,  History  of  Chancery,  p.  35.  It 
1  ^  i  ;;  is  as  follows  :  **  The  king  to  the  sheriffs  of 
London  greeting — Forasmuch  as  we  are 
greatly  and  daily  busied  in  various  aifairs, 
concerning  us  and  the  state  of  our  realm  of 
England  :  We  will,  that  whatsoever  busi- 
ness, relating  as  well  to  the  common  law  of 
our  kingdom,  as  our  special  gi*ace,  cog- 
nizable before  us,  from  henceforth  to  be 
Ei*osecuted  a»followcth,  viz. :  The  common- 
iw  business,  before  the  Archbishop  of 
Canterbury  elect,  our  chancellor,  by  him 
to  be  despatched  ;  and  the  other  matters, 
grantable  by  onr  special  grace,  be  prose- 
cuted before  our  said  chancellor,  or  our 
well-beloved  clerk,  the  keeper  of  the  privy 
seal,  so  that  they,  or  one  of  them,  transmit 
to  us  such  petitions  of  business,  which 
without  consulting  us,  they  cannot  deter- 
mine, together  with  their  advice  thereupon, 
without  any  further  prosecution  to  be  had 
before  us  for  the  same  ;  that  upon  inspec- 
tion thereof,  we  may  further  signify  to  the 
aforesaid  chancellor  or  keeper,  our  will  and 
pleasure  therein  ;  and  that  none  other  do 
for  the  future  pursue  such  kind  of  business 
before  us,  we  command  you  immetliatt*ly, 
upon  sight  hereof,  to  make  proclamation 
of  the  premises,"  &c.  Mr.  Lambard,  in 
his  work  on  the  jurisdiction  of  courts,  says 
of  the  court  of  chancery,  that  ''the  king 
did  at  first  determine  causes  in  equity  in 
person,  and  about  the  20th  of  Edward  111., 
the  king  going  beyond  sea,  delegated  this 
power  to  the  chancellor ; "  and  then,  he 
says,  ''several  statutes  were  made  to  en- 
large the  jurisdiction  of  this  court ;  17 
Kidi.  II.  ch.  6,"  &c.  Bigland,  arguendo, 
in  Rex  r.  Standish  (1  Mod.  69).  And 
Bigland  then  adds,  "  Bnt  the  chancellor 
to^  not  upon  him,  ex  officio,  to  deteimine 
matters  in  Bouity,  till  Edwaixl  the  Fourth's 
time  ;  for,  till  then,  it  was  done  by  the 
king  in  pei'son,  who  delegated  to  whom  he 
pleased.  This  last  remark  seems,  from 
the  recent  publication  of  the  Record  Com- 
missioners, to  be  founded  in  error.  1  Cooper, 
Public  Rcc  p.  364,  ch.  18. 

3  Id.  29,  32,  83 ;  Parkes,  Hist.  Chan. 
39  to  44,  54 ;  Rex  v.  Standish,  1  Mod. 
69  ;  Bigland's  Argument.  The  develop- 
ments made  by  the  Record  Commissioners, 
in  the  publication  of  the  index  to  the 


records  of  the  English  chancer}',  in  1827» 
1830,  and  1832,  beginning  as  early  as  the 
reign  of  Richard  II.  and  ending  with  that 
of  Elizabeth,  show  that,  for  a  long  period, 
after    the    jurisdiction    of    the    court  of 
chancery  was    fully    established,   it    was 
chieily  occupied  in  affording  relief  against  r 
the   tyranny  and  injustice  of   pcui;icular{ 
officers  of   position    and   power,   or   else 
against  private  persons  of  wealth  or  in- ' 
fluence,   sufficient    to   defy  the  ordinar)' ! 
courts    of  justice,   and    their   ministers.  , 
This  state  of  affairs  seems  to  have  been 
the  origin  of  the  offence  of  maintenance 
(which  has  now  become  practically  obso- 
lete) when  an  influential  party,  by  espous- 
ing one  side  of  a  cause,  rendered  it  impos- 
sible for  the  other  side  to  obtain  justice 
except  by  appeal  to  the  king,  who  i-efcrred 
the  cause  to  his  chancellor,  where  such 
relief  was  afforded  as  the  exigencies  of  the 
case  required.      This  it  was,   no  doubt,  j 
which  gave  rise  to  the  opinion  long  enter- 
tained, and  not  yet  fully  abandoned,  in! 
the  unprofessional  mind,  that  the  remedy,  ) 
afforded  in  courts  of  equity,  is  measured 
more  by  the-  individual  conscience  of  the 
chancellor,  than  by  settled  and  well  recog- 
nised principles  of  law. 

These  chancery  calendars,  published  by 
the  Record  Conniiissloiiei*s,  now  succeeded 
by  a  distinct  government  department, 
under  the  title  of  The  Public  Record 
Office,  have  afforded  gi-eat  aid  in  illus- 
trating the  origin  of  English  equity  juris- 
prudence. They  show  that  it  was  at  first  | 
chiefly  confined  to  particular  cases  of  defect 
of  legal  administration,  embracing  : 

1.  The  want  of  an  appropriate  writ. 

2.  Praying  for  a  writ  of  habeas  corpus 
to  have  the  complainant  released  from  au 
illegal  imprisonment. 

3.  Some  special  ground  of  equitable 
interference,  depending  not  upon  any  pe- 
culiarity of  the  case  in  principle,  but 
upon  some  obstruction  to  the  ordinary 
judicial  administration,  which  required 
tiie  interference  of  the  chancellor,  as  re- 
presentative of  the  sovereign.  For  in- 
stance, the  difficulty  of  obtaining  justice, 
"  by  reason  of  the  wealth  or  power  of  the 
wi-ong-doer. "  It  is  alleged  in  one  case 
that  the  defendant  is  "  surrounded  by 
many  men  of  his  maintenance  ; "  in  an- 
other, "that  the  defendant  is  strong  and 
abounding  in  riches  and  a  great  maintainer 
of  quarrels,  and  the  complainant  is  poor 
and  hath  not  the  means  to  sue  for  remedy 
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§  45.  Mr  Justice  Blackstone  seems  to  rely  on  the  same  general 
origin  of  the  jurisdiction  of  chancery,  as  arising  from  the  reference  of 
petitions  from  the  privy  council  to  the  chancellor  ;  and  also  from  the 
introduction  of  uses  of  land,  about  the  end  of  the  reign  of  Edward  III.^ 
Mr.  Wooddesson  deduces  the  jurisdiction  from  the  same  source,  and 
lays  gieat  stress  on  the  proclamation  of  22  Edw.  III. ;  and  also  on 
the  statute  of  36  Edw.  III.  (stat.  1,  ch.  9),  which  he,  as  well  as 
Spelman,  considers  as  referring  many  things  to  the  sole  and  exclusive 
cognizance  of  the  chancellor.^  And  he  adds,  that  it  seems  incontro- 
vertible, that  the  chancery  exercised  an  equitable  jurisdiction,  though 
its  practice,  perhaps,  was  not  veiy  flourishing  or  frequent  through 
the  reign  of  Edward  IIP 

§  46.  But  all  our  juridical  antiquaiies  admit  that  the  jurisdiction 
of  chancery  was  established,  and  in  full  operation  during  the  reign  of 
Richard  II. ;  and  their  opinions  are  supported  by  the  incontrovertible 
facts,  contained  in  the  remonstrances,  and  other  acts  of  parliament. 
At  this  period  the  extensive  use  or  abuse  of  the  powers  o{  chancery 
had  become  an  object  of  jealousy  with  parliament ;  and  various  eiForts 
were  made  to  restrain  and  limit  its  authority.  But  the  crown  steadily 
supported  it.*  And  the  invention  of  the  writ  of  subpoena  by  John 
Waltham,  bishop  of  Salisbury,  who  was  Keeper  of  the  Rolls,  [about 
the  5th  of  Richard  II.,  gave  great  efficiency,  if  not  expansion,  to  the 
jurisdiction.^     In  the  13th  of  Richard  II.,  the  Commons  prayed,  that 


at  common  law."  In  still  another,  remedy 
is  sought  on  the  gi-ound  that  the  party  is 
**  so  poor,  and  so  ill,  that  he  cannot  pur- 
sue the  common  law.'*  And  in  one  ease 
the  defendant,  who  vrua  enjoined  from 
proceeding  at  law,  petitioned  to  be  relieved 
from  the  injunction,  **  because  he  is  a  poor 
man,  and  unable  to  sue  in  the  King's  Court 
of  Chancery."  Goddard  i'.  Ingepenne,  1 
Ch.  Cal.  viii.  ;  Tliomas  v.  Wyse,  id.  xiv.  ; 
Bell  r.  Savage,  id.  xiv.  ;  Koyal  v.  Garter, 
id.  cxxx. 

In  some  of  the  cases  found  in  the  three 
volumes  of  Chancery  Calendai-s,  published 
by  the  commissioners,  we  find  the  germ  of 
I  the  present  equity  jurisdiction  ;  such  as 
bills  to  set  asitle  a  conveyance  obtained  by 
intoxicating  the  plaintiff.  Stonehouso  r. 
Stanshaw,  1  Ch.  CaL  xxix ;  a  bill  by  a 
tithe-owner,  to  obtain  payment  of  his 
tithes,  Arkenden  v.  Starkey,  id.  xxxv.  ;  a 
bill  to  be  quiet  from  the  vexatious  intci'- 
meddling  of  defendant,  in  regard  to  I  he 
possession  of  land  already  recovered  at 
law,  Freeman  v.  Pontrell,  id.  xlii.  ;  a  bill 
by  an  executor,  to  restrain  the  debtor  of 
the  estate  from  setting  up  a  general  release 
against  such  debt,  which  it  was  not  in- 
tended to  discharge,  Cobethom  r.  Wil- 
liams, id.  li.  ;  a  bill  against  an  executor 
for  the  payment  of  the  testator's  debt, 
Vavasour  v.  Chadwick,  id.  xciii.  ;  a  bill 


to  perpetuate  testimony,  Earl  of  Oxford  r. 
Tyi-rell,  id.  cxx.  ;  a  bill  for  discovery  of 
title-deeds,  Baker  r.  Parson,  2  Ch.  Cal.l.; 
a  bill  for  specific  performance  of  a  contract, 
Tjmgelden  r.  Warham,  id.  liv. 

1  3  Black  Coram.  60  to  52 ;  Parkes, 
Hist.  Chan.  56. 

2  1  Wooddes.  Loct.  vi.  p.  176,  and  note 
(/)  ;  2  Inst.  653  ;  Parkes,  Hist.  Chan. 
35  ;  1  Eq.  Abr.  Courts,  B.  note  {a). 

3  1  Wooddes.  Lect.  vi.  pp.  178,  179  to 
183  ;  see  also  7  Dane's  Abridg.  ch.  225, 
art.  4,  §  1.     Mr.  Reeves,  in  his  History  of  \ 
the  English  Law,  traces  the  origin  of  the  ', 
court  of  chancery  to  thereign  of  Richard  II. ;  [ 
and  refers  the  probable  origin  of  its  juris- 
diction to  the  reference  of  petitions  to  the 
chancellor  by  parliament,  or  by  the  king's 
council  ;    and  coujeitures,    that  he  soon 
aftcrward.s,  as  the  king's  adviser,  began  to 
gi-ant  redress,  without  'any  such  reference," 
by  the  mere  authority  of  the  king.     3 
lii'eve.  Hist,  of  English  Law,  pp.   188  to 
191. 

■»  8  Parkes,  Hist.  Chan.  39  to  44. 

*  3  Reeves,  Hist.  192  to  194;  id.  274, 
379,  380,  381  :  3  Black.  Comm.  52;  Bac. 
Abr.  Court  of  Chancery,  C.  In  the  third 
year  of  the  reign  of  Henry  V.,  the  com- 
mons, in  a  petition  to  the  king,  declared 
themselves  aggrieved  by  writs  of  subpoaui, 
sued  out  of  chancery  for  mattei's  detemiiii- 
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no  party  might  be  required  to  answer  before  the  chancellor,  or  the 
council  of  the  king,  for  any  matter  where  a  remedy  is  given  by  the 
common  law,  unless  it  be  by  writ  of  scire  facias  in  the  county  where 
it  is  found,  by  the  common  law.     To  which  the  king  answered,  that 
he  w^ould  preserve  his  royalty,  as  his  progenitors  bad  done  before 
him.^     And  the  only  redress  granted  was  by  stat.  17  Rich.  II.  ch.  6, 
by  which  it  was  enacted,  that  the  chancellor  should  have  power  to 
award  damages  to  the  defendant,  in  case  the  suggestions  of  the  bill 
were  untrue,  according  to  his  discretion.^    The  struggles  upon  this  • 
subject  were  maintained  in  the  subsequent  reigns  of  Henry  IV.  and  ' 
V.    But  the  crown  resolutely  resisted  all  appeals  against  the  juris-  ' 
diction ;  and  finally,  in  the  time  of  Edward  IV.,  the  process  by  bill  ' 
and  subpoena  was  become  the  daily  practice  of  the  court.^  ii 

§  47.  Considerable  new  light  has  been  thrown  upon  the  subject  of 
the  origin  and  antiquity  of  the  equitable  jurisdiction  of  the  court  of 
chancery,  by  the  recent  publication  of  the  labors  of  the  Commissioners 
on  the  Public  Records.  Until  that  period,  the  notion  was  very  com- 
mon (which  was  promulgated  by  Lord  Ellesmere)  that  there  were  no 
petitions  of  the  chancery  remaining  in  the  oflSce  of  record,  before  the 
15th  year  of  the  reign  of  Henry  VI.  But  it  now  appears,  that  many 
hundreds  have  been  lately  found  among  the  records  of  the  Tower  for 
nearly  fifty  years  antecedent  to  the  period  mentioned  by  Lord  Elles- 
mere, and  commencing  about  the  time  of  the  passage  of  the  statute 
of  17  Rich.  II.  ch.  6.^  But  there  is  much  reason  to  believe,  that, 
upon  suitable  researches,  many  petitions  or  bills,  addressed  to  the 
chancellor,  will  be  found  of  a  similar  character  during  the  reigns  of 
Edward  I.,  Edward  IL,  and  Edward  HI."' 


able  at  the  common  law,  "which  were 
never  fp^nted,  or  used,  before  the  time  of 
the  late  King  Richard,  when  John  Wal- 
tham,  heretofore  bishop  of  Salisbury,  of 
his  craft,  made,  formed,  and  commenced 
such  imiovations."  Parkes,  Hist.  Chan. 
47,  48  ;  1  Wooddes.  Lect.  vi.  pp.  183, 184. 
See  also  GUb.  Forum  Roman.  17. 

1  Parkes,  Hist.  Chan.  41 ;  4  Inst.  82. 

«  Parkes,  Hist.  Chan.  41,  42 ;  8  Black. 
Coram.  52 :  4  Inst.  82,  83  ;  2  Reeves, 
Hist.  194.| 

3  8  Black.  Comm.  53  j  Parkes,  Hist. 
Chan.  45  to  57  ;  8  Reeves,  Hist.  193,  194, 
274,  379,  380. 

*  1  Cooper,  Pub.  Rec.  355.  I  extract 
this  statement  from  the  Preface  to  the 
Calendars  of  the  Proceedings  in  Chancery, 
&c.,  published  by  the  Ilecord  Commis- 
sioners in  1827,  and  now  before  me.  That 
preface  is  signed  by  John  Bayley,  sub- 
commissioner.  But  it  would  seem,  that 
it  was  in  fact  drawn  up  by  Mr.  Lysons, 
more  than  ten  yeara  before.  Mr.  Cooper, 
in  his  very  valuable  account  of  the  Puolic 
Records,  has  published  this  preface  ver- 


batim ;  and  has  also  extracted  a  letter  of 
Mr.  Ly.son8,  written  on  the  same  subject 
in  1816.  The  preface  and  letter  seem 
almost  identical  m  language.  1  Cooper, 
Pub.  Rec.  ch.  18,  p.  354  ;  id.  384,  note 
{h)  ;  id.  455  to  458.  In  the  English 
Quai'tcrly  Jurist,  for  January,  1828,  there 
will  be  found,  in  a  review  of  these  Calen- 
dars, a  very  succinct,  but  interesting  ac- 
count of  the  contents  of  the  early  Chancery 
Cases,  printed  by  the  Record  Commis- 
sioners. 

*  Mr.  Cooper  says,  that  he  **has  made 
some  inquiries,  which  induce  him  to  think 
that  there  still  exist  among  the  records  at 
the  Tower  many  petitions,  or  bills,  ad- 
dressed to  the  chancellor,  during  the  reigns 
of  Edward  I.,  Edw.  II.,  and  Edw.  III., 
similar  to  those  addressed  to  that  judge 
during  the  reign  of  Richard  II.,  selections 
from  which  have  been  printed.  Upon  a 
very  slight  rescai*ch,  several  documents  of 
this  description  are  stated  to  have  been 
discovered ;  but  only  one  of  them  ha» 
been  seen  by  the  compiler.  It  is  dated 
the  38th  year  of  Etlward  III."    1  Cooper, 
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I      §  48.  From  the   proceedings,  which  have  been  published  by  the 
;  Record  Commissioners,  it  appears  that  the  chief  business  of  the  court 
of  chancery  in  those  early  times  did  not  arise  from  the  introduction 
i   of  uses  of  land,  according  to  the  opinion  of  most  writers  on  the 
i  subject.     Very  few  instances  of  applications  to  the  chancellor  on  such 
grounds  occur  among  the  proceedings  of  the  chancery  during  the 
first  four  or  five  reigns  after  the  equitable  jurisdiction  of  the  court 
seems  to  have  been  fully  established.     Most  of  these  ancient  petitions 
appear  to  have  been  presented  in  consequence  of  assaults,  and  tres- 
passes, and  a  variety  of  outrages,  which  were  cognizable  at  commoa 
I  law ;  but  for  which  the  party  complaining  was   unable  to   obtaia 
redress,  in  consequence  of  the  maintenance  and  protection  afforded  to 
his  adversary  by  some  powerful  baron,  or  by  the  sheriff,  or  by  some 
officer  of  the  county  in  which  they  occurred.^ 

§  49.  If  this  be  a  true  account  of  the  earliest  known  exercises  of 

equitable  jurisdiction,  it  establishes  the  point  that  it  was  principally 

applied  to  remedy   defects  in  the   common-law   proceedings ;  and, 

|.  therefore,  that  equity  jurisdiction  was  entertained  upon  the  same 

.  ground  which  now  constitutes  the  principal  reason  of  its  interference  ; 

;  namely,  that  a  wrong  is  done,  for  which  there  is  no  plain,  adequate, 

..and  complete  remedy  in  the  courts  of  common  law."    .And  in  this 

way  great  strength  is  added  to  the  opinions  of  Lord  Hale  and  Lord 

Hardwicke,  that  its  jurisdiction  is  in  reality  the  residuum  of  that  of 

the   Comviune  Conciliam  or  Aula  Her/ is,  not  conferred  on  other 

courts,  and  necessarily  exercisable  by  the  crown,  as  a  part  of  its  duty 

and  prerogative  to  administer  justice  and  e(iuity.'*    The  introduction 

)  of  Uses  or  Trusts  at  a  later  period  may  have  given  new  activity  and 

extended  operation  to  the  jurisdiction  of  the  court;  but  it  did  not 

found  it.     The  redress  given  by  the  chancellor  in  such  cases  was 

merely  a  new  application  of  the  old  principles  of  the  court ;  since 

there  was  no  remedy  at  law  to  enforce  the  observance  of  such  uses  or 

trusts.* 


Piib.  Rec.  Addenda,  pp.  464,  455.  Mr. 
Barton  sava,  that,  so  early  as  the  reign  of 
Edward  I.,  the  chancellor  began  to  exer- 
cise an  original  and  independent  jurisdic- 
tion, as  a  court  of  equity,  in  contradis- 
tinction to  a  court  of  law.  Barton  on 
En.  Pr.  In  trod.  p.  7. 

*  This  ]')a8sage  is  a  literal  tmnscript 
from  the  Preface  to  the  Calendars  in 
Chancery;  and  it  is  fuUv  borne  out  by 
the  examples  of  those  bills  and  ])otition8, 
given  at  large  in  the  same  i^'ork.  Mr. 
Cooper,  in  his  own  work  on  tlie -Public 
Records,  has  given  an  abstract,  or  mar- 
ginal note,  of  all  the  examples  thus  given, 
from  the  reign  of  Richai-d  11.,  to  the  reign 
of  Richard  III.,  amounting  in  number  to 
more  than  one  hundred.     1  Cooper,  Pub. 


Rec.  359,  873  ;  id.  377  to  385.  As  we 
recede  from  the  reign  of  Richard  II.  and 
advance  to  modern  times,  the  cases  become 
of  a  more  mixed  character,  and  approach 
to  those  now  entertaine<l  in  chancery. 

2  Sec  Treatise  on  Siibpiena,  cli.  2  •,'llarg. 
Law  Tracts,  p.  333,  334. 

3  See  Eunonnis,  Dial.  3,  §  60  ;  1  Eq. 
Abrid.  Courts,  li.  [a);  ante,  ^  42. 

■*  See  3  Black.  Comm.  62  ;  3  Reeves, 
Hist.  379,  381 ;  Ennonms,  Dial.  3,  §  60  ; 
Parkes,  Hist.  Cliaii.  28  to  31.  The  view 
which  is  here  taken  of  the  subject  is  con- 
firmed l»y  the  i*emarka  of  the  counnis- 
siouers,  under  the  Chancery  Commission, 
in  the  50th  (i<'or*;e  III.,  whose  report  was 
aftenvards  published  by  parliamint  in 
182C.     The  passiii^e  to  which  allusion  is 
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§  50.  From  this  slight  review  of  the  origin  and  progress  of  equitable 
jurisdiction  in  England,  it  cannot  escape  observation  how  naturally  it » 
grew  up,  in  the  same  manner,  and  under  the  same  circumstances,  as  I 
the  equitable  jurisdiction  of  the  Prsetor  at  Rome.     Each  of  them  / 
arose  from  the  necessity  of  the  thing  in  the  actual  administration  of 
justice,  and  from  the  deficiencies  of  the  positive  law  (the  lex  scripta), 
or  from  the  inadequacy  of  the  remedies  in  the  prescribed  forms  to 
meet  the  full  exigency  of  the  particular  case.     It  was  not  an  usurpa- 1- 
tion  for  the  purpose  of  acquiring  and  exercising  power  ;  but  a  bene- 
ficial interposition,  to  correct  gross  injustice,  and  to  redress  aggravated 
and  intolerable  grievances.  -^ 

§  51.  But,  be  the  origin  of  the  equity  jurisdiction  of  the  court  oft 
chancery  what  it  may,  from  the  time  of  the  reign  of  Henry  VI.  iti" 
-constantly  grew  in  importance  '}  and,  in  the  reign  of  Henry  VIII.  it 
-expanded  into  a  broad  and  almost  boundless  jurisdiction  under  the 
fostering  care  and  ambitious  wisdom  and  love  of  power  of  Cardinal 
Wolse^.3     Yet  (Mr.  Reeves  observes),  after  all,  notwithstanding  the ', 
complaints  of  the  cardinal's  administration  of  justice,  he  has  the  repu- 
tation of  having  acted  with  great  ability  in  the  office  of  chancellor, 
which  lay  heavier  upon  him  than  it  had  upon  any  of  his  predecessors 
owing  to  the  too  great  care  with  which  he  entertained  suits,  and  the 
extraordinary  influx  of  business,  which  might  be  attributed  to  other 
causes."^      Sir  ^homas  More,  the  successor  to  the  cardinal,  took  a 
more  sober  and  limited  view  of  equity  jurisprudence,  and  gave  public 
favor  as  well  as  dignity  to  the  decrees  of  the  coui-t.     But  still  there 


made  is  as  follows  :  **  The  proceedings  in 
the  courts  of  common  law  are  simple,  and 
generally  founded  on  certain  writs  of  great 
antiquity,  conceived  in  prescribed  forms. 
This  adherence  to  prescribed  forms  has 
been  considered  as  important  to  the  due 
administration  of  justice  in  common  cases. 
But,  in  progress  of  time,  cases  arose  in 
which  full  justice  could  not  be  done  in 
the  courts  of  common  law,  according  to 
the  practice  then  prevailing.  And,  for 
the  purpose  of  obtaining  an  adequate 
remedy,  in  such  cases,  resort  was  had  to 
the  extraordinary  jurisdiction  of  the  courts 
of  equity,  which  alone  had  the  power  of 
examining  the  party  on  oath,  and  thereby 
acting  through  the  medium  of  his  con- 
science, and  of  procuring  the  evidence  of 
persons  not  amenable  to  the  jurisdiction 
of  the  courts  of  common  law,  and  whose 
evidence  therefore  it  was,  in  many  cases, 
impossible  to  obtain  without  the  assistance 
of  a  court  of  equity.  The  application  to 
this  extraordinary'  jurisdiction,  instead  of 
being  in  the  form  of  a  writ,  prescribed  by 
settled  law,  seems  always  to  have  been 
in  the  form  of  a  petition  of  the  party  or 
parties  aggrieved,  stating  tlvB  gnevance, 
the  defect  of  remedy  by  proceedings  in  the 


courts  of  common  law,  and  the  remedy, 
which,  it  was  conceived,  ought  to  be 
administered.  This  mode  of  proceeding 
unavoidably  left  every  complaining  party 
to  state  his  case,  accoiding  to  the  particular 
circumstances,  always  asserting  that  the 
party  was  without  adequate  remedy  at  the 
common  law." 

^  Parkes,  Hist.  Chan.  55,  56  ;  3  Reeves, 
Hist.  379  to  382. 

3  4   Reeves,   Hist.   368,   369  ;   Parkes, 
Hist.  Chan.  61,  62  ;  4  Inst.  91,^  92.     It 
seems  that   the    iii'st    delegation   of   thei 
powers  of  tlie  lord  chancellor  to  commis- 
sioners was  in  the  time  of  Caitiinal  Wolsey. , 
It  will  be  found  in  Rymer's  Fcedera,  tom. 
14,  p.  299  ;  Parkes,  Hist,  of  Chan.  60,  61. 
It  was  in  the  same  reign  that  the  master] 
of  the  rolls  (it  is  said),  under  a  like  ap- 
pointment, iii-st  set  apart  and  used  to  hear 
causes  at  the  RoUs  in  the  afternoon.     The  i 
master,  who  thus  first  heard  causes,  was 
Cuthbert  Tanstall.     4  Reeves,  Hist,  of  the 
Law,  368,  369  ;  6  Reeves,  Hist.  160.     But 
see  Discourse  on  the  Judicial  Authority  of 
the  Master  of  the  Rolls  (1728),  §  3,  p.  83, 
kc.  ;  id.  §  4,  p.  110,  &c.,  ascribed  to  Sir 
Joseph  Jekyll. 

»  4  Reeves,  Hist.  370. 
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I  were  clamours  from  those  who  were  hostile  to  equity  during  his  time  ; 

i  and  especially  to  the  power  of  issuing  injunctions  to  judgments  and 

i  other  proceedings  in  order  to  prevent  irreparable  injustice.^    This 

controversy  was  renewed  with  much  greater  heat  and  violence  in  the 

reign  of  James  I.  upon  the  point,  whether  a  court  of  equity  could 

give  relief  for  or  against  a  judgment  at  common  law ;  and  it  was 

mainly  conducted  by  Lord  Coke  against,  and  by  Lord  Ellesmere  in 

favour  of,  the  chancery  jurisdiction.    At  last,  the  matter  came  directly 

before  the  king,  and,  upon  the  advice  and  opinion  of  very  learned 

lawyers,  to  whom  he  referred  it,  his  majesty  gave  judgment  in  favour 

of  the  equitable  jurisdiction  in  such  cases.^    Lord  Bacon  succeeded 

Lord  Ellesmere ;  but  few  of  his  decrees,  which  have  reached  us,  are 

of  any  importance  to  posterity.*    But  his  celebrated  ordinances  for 

the  regulation  of  chancery  gave  a  systematical  character  to  the  busi- 

{  ness  of  the  court ;  and  some  of  the  most  important  of  them  still  con- 

1  stitute  the  fundamental  principles  of  its  present  practiced 

§  52.  From  this  period,  down  to  the  time  when  Sir  Heneage  Finch 

(afterwards  Earl  of  Nottingham)  was  elevated  to  the  Bench  (in  1673), 

I  little  improvement  was  made,  either  in  the  principles  or  in  the  prac- 

;  tice  of  chancery ;  ^  and  none  of  the  persons  who  held  the  seals  were 

.  distinguished  for  uncommon  attainments  or  learning  in  their  profes- 

i  sion.^    With  Lord  Nottingham  a  new  era  commenced.     He  was  a 

person  of  eminent  abilities,  and  the  most  incorruptible  integrity.    He 

possessed  a  fine  genius,  great  liberality  of  views,  and  a  thorough  com^ 

prehension  of  the  true  principles  of  equity ;  so  that  he  was  enabled 

to  disentangle  the  doctrines  from  any  narrow  and  technical  notions, 

and  to  expand  the  remedial  justice  of  the  court  far  beyond  the  aims 

of  his  predecessors.     In  the  course  of  nine  years,  during  which  he 

presided  in  the  court,  he  built  up  a  system  of  jurisprudence  and  juris- 


^  Sir  James  Mackintosh's  Life  of  Sir 
Thomas  More  ;  4  Reeves.  Hist.  370  to  376  ; 
Parkes,  Hist.  Chan.  63  to  65. 

2 1  Collect.  Jurid.  23,  &c.  ;  3  Black. 
Comm.  54  ;  Parkes,  Hist.  Chan.  80.  The 
controversy  gave  rise  to  many  pamphlets, 
not  only  at  the  time,  hut  in  later  periods. 
The  learned  reader,  who  is  inclined  to 
enter  upon  the  discussion  of  these  ^loints, 
now  of  no  importance,  except  as  a  jiart  of 
the  juridical  history  of  England,  may  con- 
sult advantageously  the  following  works  : 
Observations  concerning  the  office  of  Lord 
Chancellor,  published  in  1651,  and  ascribed 
(though  it  is  said  incorrectly)  to  Lord 
EUesmere.  (Discourse  concerning  the  Ju- 
dicial Authority  of  the  Master  of  Kolls, 
1728,  p.  61.)  A  Vindication  of  the  Judg- 
ment of  King  James,  &c.,  printed  iu  an 
Appendix  to  the  first  volume  of  Keports 
in  Chanceiy,  and  iu  1  Collect.  Jurid.  23, 
kc.  ;  the  scvei-al  Ti-catiscs  on  the  Writ  of 


Subpoena  in  Chancery,  and  the  Abuses  and 
liemedics  in  Chancery,  in  Hargrave's  Law 
Tracts,  pp.  821,  425  ;  and  4  Reeves,  Hist 
of  the  Law,  pp.  370  to  377  ;  2  Swanst.  24, 
note.    There  is  a  curious  anecdote  itdaUMl ' 
of  Sir  Thomas  Moi-e,    who    invited    thei 
judges  to  dine  with  him,  and,  after  dinner, 
showed  them  the  number  and  nature  of 
the  causes  in  wbicli  he  had  granted  iiynuc- 
tions  to  judgments  of  tlie  court  of  common 
law  ;  and  the  judges,  upon  full  debate  of 
the  matters,   confessed  that    they  could 
have  done  no  otherwise  themselves.     The 
anecdote  is  given  at  large  in  Mr.  Cooper's 
Lettres  sur  la  Cour  de  la  Chaneellerie,  Lett 
25,  p.  185,  note  1,  from  Roper's  Life  of 
Sir  Thomas  More. 

^  3  Black.  Comm.  55. 

^  See  Bacon's    Old.    in    Chancery,  by 
Beams. 

*  3  Black.  Comm.  55. 

8  See  Parkis,  Hist.  Chan.  92  to  210. 
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fiction  upon  wide  and  rational  foundations  which  served  as  a  model 
for  succeeding  judges,  and  gave  a  new  character  to  the  court ;  ^  and 
hence  he  has  been  emphatically  called  "  the  father  of  equity."-  His 
immediate  successors  availed  themselves  very  greatly  of  his  profound 
learning  and  judgment.  But  a  successor  was  still  wanted,  who  with 
equal  genius,  abilities,  and  liberality,  should  hold  the  seals  for  a 
period  long  enough  to  enable  him  to  widen  the  foundation  and  com-- 
plete  the  structure,  begun  and  planned  by  that  illustrious  man. 
Such  a  successor  at  length  appeared  in  the  person  of  Lord  Hard- 
wicke^  This  great  judge  presided  in  the  court  of  chancery  during 
the  period  of  twenty  years ;  and  his  numerous  decisions  evince  the 
most  thorough  learning,  the  most  exquisite  skill,  and  the  most  elegant 
juridical  analysis.  There  reigns,  throughout  all  of  them,  a  spirit  of 
conscientious  and  discriminating  equity,  a  sound  and  enlightened 
judgment,  as  rare  as  it  is  persuasive,  and  a  power  of  illustration  from 
analogous  topics  of  the  law,  as  copious  as  it  is  exact  and  edifying. 
Few  judges  have  left  behind  them  a  reputation  more  bright  and 
enduring  ;  few  have  had  so  favourable  an  oppoitunity  of  conferring 
lasting  benefits  upon  the  jurisprudence  of  their  country ;  and  still 
fewer  have  improved  it  by  so  large,  so  various,  and  so  important  con- 
tributions. Lord  Hardwicke,  like  Lord  Mansfield,  combined  with  his 
judicial  character  the  still  more  embarrassing  character  of  a  statesman, 
and,  in  some  sort,  of  a  minister  of  state.  Both  of  them,  of  course, 
encountered  great  political  opposition  (whether  rightly  or  wrongfully, 
it  is  beside  the  purpose  of  this  work  to  inquire)  ;  and  it  is  fortunate 
for  them,  that  their  judicial  labours  are  embodied  in  solid  volumes,  so 
that,  when  the  prejudices  and  the  passions  of  the  times  are  passed 
away,  they  may  remain  open  to  the  severest  scrutiny,  and  claim  from 
posterity  a  just  and  unimpeachable  roAvard.^ 

§  53.  This  short  and  imperfect  sketch  of  the  origin  and  history  of 
equity  jurisdiction  in  England  will  be  here  concluded.  It  has  not 
been  inserted  in  this  place  from  the  mere  desire  to  gratify  those 
whose  curiosity  may  lead  them  to  indulge  in  antiquarian  inquiries, 
laudable  and  interesting  as  it  may  be.     But  it  seemed,  if  not  indis- 


^  Mr.  Justice  Blackstone  has  pronounced 
a  beautiful  eulogy  on  him,  in  8  Black. 
Comm.  56,  from  which  the  text  is,  vrith. 
slight  alterations,  borrowed.  See  also  4 
Black.  Comm.  442. 

n  Mad.  Ch.  Pr.  Preface,  13.  See 
Parkes,  Hist.  Chan.  211,  212,  218,  214  ;  1 
Kent,  Comm.  Lect.  21,  p.  492  (2d  edit.). 

*  Sue  1  Kent,  Comm.  Lect.  21,  p.  494 
(2d  edit.},  and  Lord  Kenyon's  opinion  in 
Goodtitle  v.  Otway,  7  T.  R.  411-  Mr. 
Charles  Butler,  in  his  Reminiscences,  has 

S'ven  a  sketch  of  Lord  Hardwicke  and 
)rd  Mansfield,  which  no  lawyer  can  read 
without  high  gratification.     Few  men  were 


better  qualified  to  judge  of  their  attain- 
ments. 1  Butler's  Reminis.  §  11,  u.  1,  2, 
pp.  104  to  116.  Loi-d  Eldon,  in  Ex  parte 
Greenway,  6  Ves.  812,  said:  **IIe  (Lord 
Hardwicke)  was  one  of  the  greatest  judges 
that  ever  sat  in  Westminster  Hall."  Those 
who  wish  to  form  just  notions  of  the  great 
chancellors  of  succeeding  times,  down  to 
our  own,  may  well  consult  the  same  in- 
teresting pages,  in  which  Lord  Camden, 
Ijord  Thurlow,  Loixl  Roslyn,  Sir  WUliam 
Grant,  and,  though  last  not  least,  the 
venerable  Lord  Eldon,  are  spoken  of  in 
terms  of  high,  but  discriminating,  praise. 
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pensable^  at  least  important,  as  an  introduction  to  a  more  minute  and 
exact  survey  of  that  jurisdiction,  as  administered  in  the  present  times. 
In  the  first  place,  without  some  knowledge  of  the  origin  and  history 
of  Equity  Jurisdiction,  it  will  be  difficult  to  ascertain  the  exact  nature 
and  limits  of  that  jurisdiction ;  and  how  it  can,  or  ought  to,  be 
applied  to  new  cases,  as  they  arise.  If  it  be  a  mere  arbitrary,  or 
usurped  jurisdiction,  standing  upon  authority  and  practice,  it  should 
be  confined  within  the  very  limits  of  its  present  range ;  and  the 
terra  incognita,  and  the  ten^a  p^^ohibita,  ought  to  be  the  same,  as  to 
its  boundaries.  If,  on  the  other  hand,  its  jurisdiction  be  legitimate,  and 
founded  in  the  very  nature  of  remedial  justice,  and  in  the  delegation 
of  authority  in  all  cases,  where  a  plain,  adequate,  and  complete 
remedy  does  not  exist  in  any  other  court,  to  protect  acknowledged 
rights,  and  to  prevent  acknowledged  wrongs  (that  is,  acknowledged  in 
the  municipal  jurisprudence),  then  it  is  obvious,  that  it  has  an  expan- 
sive power,  to  meet  new  exigencies ;  and  the  sole  question,  applicable 
to  the  point  of  jurisdiction,  must  from  time  to  time  be,  whether  such 
rights  and  wrongs  do  exist,  and  whether  the  remedies  therefor  in 
other  courts,  and  especially  in  the  courts  of  common  law,  are  full, 
and  adequate  to  redress.  If  the  present  examination  (however 
imperfect)  has  tended  to  any  result,  it  is  to  establish,  that  the  latter 
is  the  true  and  constitutional  predicament  and  character  of  the  court 
of  chancery. 

§  54.  In  the  next  place,  a  knowledge  of  the  origin  and  history  of 
equity  jurisdiction  will  help  us  to  understand,  and  in  some  measure 
to  explain,  as  well  as  to  limit,  the  anomalies,  which  do  confessedly 
exist  in  the  system.  We  may  trace  them  back  to  their  sources,  and 
ascertain  how  far  they  were  the  result  of  accidental,  or  political,  or 
other  circumstances ;  of  ignorance,  or  perversity,  or  mistake  in  the 
judges;  of  imperfect  development  of  principles;  of  narrow  views  of 
public  policy  ;  of  the  seductive  influence  of  prerogative  ;  or,  finally, 
of  a  spirit  of  accommodation  to  the  institutions,  habits,  laws,  or 
tenures  of  the  age,  which  have  long  since  been  abolished,  but  have 
left  the  scattered  fragments  of  their  former  existence  behind  them. 
We  shall  thus  be  enabled  to  see  more  clearly,  how  far  the  operation 
of  these  anomalies  should  be  strengthened  or  widened ;  when  they 
may  be  safely  disregarded,  in  their  application,  to  new  cases  and  new 
circumstances ;  and  when,  though  a  deformity  in  the  general  system, 
they  cannot  be  removed,  without  endangering  the  existence  of  other 
portions  of  the  fabric,  or  interfering  with  the  proportions  of  other 
principles,  which  have  been  moulded  and  adjusted  with  reference  to 
them. 

§  55.  In  the  next  place,  such  a  knowledge  will  enable  us  to  prepare 
the  way  for  the  gradual  improvement,  as  well  of  the  science  itself,  as 
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of  the  system  of  its  operations.  Chaoges  in  law,  to  be  safe,  must  be 
slowly  and  cautiously  introduced  and  thoroughly  examined  He  who 
is  ill-read  in  the  history  of  any  law,  must  be  ill-prepared  to  know  its 
reasons  as  well  as  its  effects.  The  causes  or  occasions  of  laws  are  some- 
times as  important  to  be  traced  out  as  their  consequences.  The  new 
remedy  to  be  applied  may,  otherwise,  be  as  mischievous  as  the  wrong 
to  be  redressed.  History  has  been  said  to  be  philosophy  teaching  by 
examples ;  and  to  no  subject  is  this  remark  more  applicable  than  to 
law,  which  is  emphatically  the  science  of  human  experience.  A 
sketch,  however  general,  of  the  origin  and  sources  of  any  portion  of 
jurisprudence,  may  at  least  serve  the  purpose  of  pointing  out  the 
paths  to  be  explored  ;  and,  by  guiding  the  inquirer  to  the  very  places 
he  seeks,  may  save  him  from  the  labour  of  wandering  in  the  devious 
tracts,  and  of  bewildering  himself  in  mazes  of  errors  as  fruitless  as 
they  may  be  intricate. 
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CHAPTER  III. 

GENERAL  VIEW  OF  EQUITY  JURISDICTION. 

§  59.  Old  definitions  of  equity  jurisdiction,  fraud,  accident,  and  trust 

§  60,  61.  Defects  of  the  definition,  that  the  law  extends  to  some  such  cases,  and 
others  not  reached  by  equity. 

§  62.  The  true  definition  found  only  in  a  specific  enumeration  of  the  subjects. 

§  68-64  g.  Maxims,  in  equity.  Equity  follows  the  law.  Where  there  is  equal  equity 
the  law  prevails.  The  first  in  time,  all  other  things  being  equal,  is  first  in  right.  Who 
seeks  equity  must  do  equity.  Equality  is  equity.  Equity  regards  that  as  done,  often, 
which  ought  to  be  done. 

§  59.  Having  traced  out  the  nature  and  history  of  Equity  Juris- 
prudence, we  are  naturally  led  to  the  consideration  of  the  various 
subjects  which  it  embraces,  and  the  measure  and  exteut  of  its  juris- 
M  diction.     Courts  of  equity,  in  the  exercise  of  their  jurisdiction,  may, 
I  in  a  general  sense,  be  said  to  differ  from  common  law,  in  the  modes 
'  of  trial,  in  the  modes  of  proof,  and  in  the  modes  of  relief.     One  or 
I  more  of  these  elements  will  be  found  essentially  to  enter,  as  an 
,,  ingredient,  into  every  subject  over  which  they  exert  their  authority. 
I  Lord  Coke  has,  in  his  summary  manner,  stated,  that  three  things 
I  are  to  be  judged  of  in  the  court  of  conscience  or  equity :   covin, 
accident,   and  breach  of  confidence;^    or,  as  we  should  now  say, 
•  matters  of  fraud,  accident,  and  trust.     Mr.  Justice  Blackstone  has  also 
,  said,  that  courts  of  equity  are  established  "  to  detect  latent  frauds 
and  concealments  which  the  process  of  the  courts  of  law  is  not 
adapted  to  reach ;  to  enforce  the  execution  of  such  matters  of  trust 
and  confidence  as  are  binding  in  conscience,  though  not  cognizable 
in  a  court  of  law ;  to  deliver  from  such  dangers  as  are  owing  to 
misfortune,  or  oversight ;    and  to  give  a  more  specific  relief,  and 
more  adapted  to  the  circumstances  of  the  case,  than  can  always  be 
obtained  by  the  generality  of  the  rules  of  the  positive  or  common 
law."  3 

§  GO.  These,  as  general  descriptions,  are  well  enough ;    but  they 

1  4  Inst.  84  ;  Com.  Dig.  Chancery,  Z.  ;  150,  "Yor^ifi,  arguendo ;  Bac.  Abridg.  Court 

3  Black.  Comm.  431 ;  1  £q.  Abr.  Courts,  of  Chancery,  C. 

y    B.  §  4,  p.  130  ;  Earl  of  Bath  v,  Sherwin,  ^  j  }}iack.  Comm.  92.     And  see  8  Black. 

^     Prec.   Ch.  261  ;  s.  c.   1  Bro.    Pari.    Cas.  Comm.  429  to  432. 
^    '  266 ;  Rex  v.  Hare  &  Mann,  1  Str.  149, 
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are  far  too  loose  and  inexact  to  subserve  the  purposes  of  those  who 
seek  an  accurate  knowledge  of  the  actual,  or  supposed,  boundaries 
of  equity  jurisdiction.    Thus  for  example  although  fraud,  accident,  i 
and  trust  are  proper  objects  of  courts  of  equity,  it  is  by  no  means 
true,  that  they  are  exclusively  cognizable  therein.     On  the  contrary, 
fraud  is,  in  many  cases,  cognizable  in  a  court  of  law.     Thus  for  I 
example  reading  a  deed  falsely  to  an  illiterate  person,  whether  it  be 
so  read  by  the  grantee,  or  by  a  stranger,  avoids  it  as  to  the  other 
party,  at  law.^    And,  sometimes,  fraud,  such  as  fraud  in  obtaining  a 
will,  or  devise  of  lands,  is  exclusively  cognizable  there.^     Many  cases  ] 
of  accidents  are  remediable  at  law,  such  as  losses  of  deeds,  mistakes  i 
in  accounts  and  receipts,  impossibilities  in  the  strict  performance  of 
conditions,  and  other  like  cases.    And  even  trusts,  though  in  general  ^ 
of  a  peculiar  and  exclusive  jurisdiction  in  equity,  are  sometimes  cog-  -■ 
nizable  at  law ;  as,  for  instance,  cases  of  bailments,  and  that  larger  \ 
class  of  cases,  where  the  action  for  money  had  and  received  for 
another's  use  is  maintained  ex  ceqvx)  et  bono.^ 

§  61.  On  the  other  hand,  there  are  cases  of  fraud,  of  accident,  and 
of  trust,  which  neither  courts  of  law,  nor  of  equity,  presume  to 
relieve  or  mitigate.    And,  where  the  law  has  determined  a  matter,  if 
with  all   its  circumstances,  equity  cannot  (as  we  have  seen)  inter-! 
meddle  against  the  positive  rules  of  law.     And,  therefore,  equity  will  ' 
not  interfere  in  such  cases,  notwithstanding  accident,  or  unavoidable  ! 
necessity.    This  was  long  ago  remarked  by  Lord  Talbot,  who,  after  ;i 
saying,  "  There  are  instances,  indeed,  in  which  a  court  of  equity  gives 
remedy,  where  the  law  gives  none,"  added  :  "  But  where  a  particular 
remedy  is  given  by  law,  and  that  remedy  is  bounded  and  circum- 
scribed by  particular  rules,  it  would  be  very  proper  for  this  court  to 
take  it  up,  where  the  law  leaves  it,  and  extend  it  further  than  the 
law  allows."    And  upon  this  ground,  relief  was  refused  to  a  creditor 
of  the  wife  against  her  husband,  after  her  death,  though  he  had 
received  a  large  fortune  with  her  on  his  marriage.*    So,  a  man  may 
by  accident  omit  to  make  a  will,  appointment,  or  gift,  in  favour  of 
some  friend  or  relative ;  or  he  may  leave  his  will  unfinished ;  and 
yet  there  can  be  no  relief."    And  many  cases  of  the  non-performance 
of  conditions  precedent  are  equally  without  redress.®    So,  cases  of 
trust  may  exist,  in  which  the  parties  must  abide  by  their  own  false 
confidence  in  others,  without  any  aid  from  courts  of  justice.     Thus, 
in  cases  of  illegal  contracts,  or  those  in  which  one  party  has  placed 

\ '        *  Thoroughgood's  case,  2  Co.  9a;  Ho-  174. 

^  ^      bert,  296 ;  id.  126,   330,   426 ;   Sholter's  «  See  Whitton  v.  RusseU,  1  Atk.  448, 

case,  12  Co.  90  ;  Jenkin's  Cent.  166.  449. 

'  i  Hovenden  on  FraadB,  Introd.  p.  16  ;  ^1  Madd.  Ch.  Pr.  36  ;  Pophamv.  Bam- 

id.  ch.  10,  p.  252.  field,  1  Vem.  83  ;  Lord  Falkland  v.  Bertie 

»  3  Black.  Comm.  431,  432.  2  Vem.  333. 
J«^         <  Heard  v.  Stanford,  Ca«.  Temp.  Talb.  4, 
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property  in  the  hands  of  another  for  illegal  purposes,  as  for  smuggling, 
if  the  latter  refuses  to  account  for  the  proceeds,  and  fraudulently  or 
unjustly  withholds  them,  the  former  must  abide  by  his  loss;  for. 
In  pari  delicto  melior  est  conditio  possidentis,  et  defendentis,  is  a 
maxim  of  public  policy  equally  respected  in  courts  of  law  and  courts 
of  equity.^  And,  on  the  other  hand,  where  the  fraud  is  perpetrated 
by  one  party  only,  still,  if  it  involves  a  public  crime,  and  redress 
cannot  be  obtained,  except  by  a  discovery  of  the  facts  from  him 
personally,  the  law  will  not  compel  him  to  accuse  himself  of  a  crime  ; 
and  therefore  the  case  is  one  of  irremediable  injury. 

§  62.  These  are  but  a  few  among  many  instances,  which  might  be 
selected,  to  establish  the  justice  of  the  remark,  that  even  in  cases 
professedly  within  the  scope  of  equity  jurisdiction,  such  as  fraud, 
accident,  and  trust,  there  are  many  exceptions  ;  and  that  all  that 
can  be  ascribed  to  such  general  allegations  is  general  truth.  The 
true  nature  and  extent  of  equity  jurisdiction,  as  at  present  ad- 
ministered, must  be  ascertained  by  a  specific  enumeration  of  its 
actual  limits  in  each  particular  class  of  cases,  falling  within  its  reme- 
dial justice.     This  will,  accordingly,  be  done  in  the  subsequent  pages* 

§  63.  We  may  here  notice  some  of  those  maxims  and  general 
axioms,  which  are  of  frequent  recurrence  in  the  discussion  of  equity 
jurisprudence. 

§  64.  In  the  first  place  it  is  a  common  maxim,  that  equity  follows 
the  law,  jEquitds  sequitur  legem,-  This  maxim  is  susceptible  of 
various  interpretations.  It  may  mean,  that  equity  adopts  and  follows 
the  rules  of  law  in  all  cases,  to  which  those  rules  may,  in  terms,  be 
applicable ;  or  it  may  mean,  that  equity,  in  dealing  with  cases  of  an 
equitable  nature,  adopts  and  follows  the  analogies  furnished  by  the 
rules  of  law.  Now,  the  maxim  is  true  in  both  of  these  senses,  as 
applied  to  different  cases  and  different  circumstances.  It  is  uni- 
versally true  in  neither  sense ;  or  rather,  it  is  not  of  universal  appli- 
cation.' Where  a  rule,  either  of  the  common  or  the  statute  law,  is 
direct,  and  governs  the  case  with  all  its  circumstances,  or  the  par- 
ticular point,  a  couiii  of  equity  is  as  much  bound  by  it,  as  a  court  of 
law,  and  can  as  little  justify  a  departure  from  it.*  If  the  law  com- 
mands, or  prohibits  a  thing  to  be  done,  equity  cannot  enjoin  the 
contrary,  or  dispense  with  the  obligation.  Thus,  since  the  law  has 
declared  that  the  eldest  son  shall  take  by  descent  the  whole  un- 
devised estate  of  his  parent,  a  court  of  equity  cannot  disregard  the 

*  Holman  u  Johnson,  Cowper,  341;  remarked  in  regard  to  uses  and  trusts,  that, 
Smith  u  Bromley,  Doug.  696,  note.  The  at  law,  the  legal  operation  controls  the  in- 
civil  law  has  a  Uke  maxim,  tent ;  but,  in  equity,  the  intent  controls 

2  See  Dixon  v,  Enoch,  13  Eq.  394,  for  a  the  legal  operation  of  the  deed.     Burgess    \y 
statutory  exception  to  the  rule.  v.  Wheate,  1  W.  Black.  137.  ^ 

3  Sir  Thomas    Ckrke    (Master   of   the  *  Kemp  v.  Pryor,  7  Ves.  249  to  251 ;  2    >^ 
Bolls),  in  one  of  his  elaborate  opinions  has  Bac.  Abridg.  Court  of  Chancer}',  C. 
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canon  of  descent ;  but  must  give  full  effect  and  vigour  to  it  in  all  \ 
controversies,  in  which  the  title  is  asserted.    And  yet,  there  are  cases 
in  which  equity  will  control  the  legal  title  of  an  heir,  general  or  | 
special,  when  it  would  be  deemed  absolute  at  law ;  and  in  which,  i 
therefore,  so  far  from  following  the  law,  it  openly  abandons  it.     Thus,  1 
if  a  tenant  in  tail,  not  knowiiig  the  fact,  should,  upon  his  marriage, 
make  a  settlement  on  his  wife,  and  the  heir  in  tail  should  engross  the 
settlement,  and  conceal  the  fact,  although  at  law  his  title  would  be 
absolute,  a  court   of  equity   would  award   a  perpetual   injunction 
against  asserting  it  to  the  prejudice  of  the  settlement.^    So,  if  an 
heir-at-law  should,  by  parol,  promise  his  father  to  pay  his  sisters* 
portions,  if  he  would  not  direct  timber  to  be  felled  to  raise  them ; 
although  discharged  at  law,  he  would  in  equity  be  deemed  liable  to 
pay  them,  in  the  same  way,  as  if  they  had  been  charged  on  the  land.^ 
And  many  cases  of  a  like  nature  may  be  put.* 

§  64  a.  So,  in  many  cases,  equity  acts  by  analogy  to  the  rules  of 
law  in  relation  to  equitable  titles  and  estates.    Thug,  although  the 
statutes  of  limitations  are  in  their  terms  applicable  to  courts  of  law 
only ;  yet  equity,  by  analogy,  acts  upon  them,  and  refuses  relief  under 
like  circumstances.   Equity  always  discountenances  laches  ;  and  holds, 
that  laches  is  presumable  in  cases  where  it  is  positively  declared  at 
law.     Thus,  in  cases  of  equitable  titles  in  land,  equity  requires  relief 
to  be  sought  within  the  same  period  in  which  an  ejectment  would  lie 
at  law ;  and,  in  cases  of  personal  claims,  it  also  requires  relief  to  be 
sought  within  the  period  prescribed  for  personal  suits  of  a  like  nature.* 
And  yet  there  are  cases,  in  which  the  statutes  would  be  a  bar  at  law, ; 
but  in  which  equity  would,  notwithstanding,  grant  relief ;  and  on  the  \ 
other  hand,  there  are  cases,  where  the  statutes  would  not  be  a  bar  at 
law,  but  where  equity,  notwithstanding,  would  refuse  relief.^    But/ 
all  these  cases  stand  on  special  circumstances,  which  courts  of  equity ' 
can. take  notice  of  when  courts  of  law  may  be  bound  by  the  positive  » 
bar  of  the  statutes.    And  there  are  many  other  cases,  where  the  rules  » 
of  law  and  equity,  on  similar  subjects,  are  not  exactly  coextensive,  as 
to  the  recognition  of  rights,  or  the  maintenance  of  remedy.^    Thus,  a  .. 


*  Raw  V.  Potts,  Prec.  Ch.  85 ;  s.  c.  2 
Vera.  239. 

2  Dalton  r.  Poole,  1  Vent.  818. 

3  Hobbs  V.  Norton,  1  Vera.  136  ;  Neville 
V.  Wilkinson,  1  Bro.  Ch.  C.  643  ;  Devenish 
V.  Bainea,  Prec.  Ch.  3  ;  Oldham  v.  Litch- 
field, 2  Freein.  285  ;  Thynn  v.  Thynu,  1 
Vem.  296  ;  11  Ves.  638,  639  ;  Gilb.  Lex 
Praetor.  336.  These  cases  proceed  u^n 
the  ground  of  suppressing  fraud,  by  not 
allowilig  a  party  to  use  a  mere  technical 
advantage  for  the  accomplishment  of  posi- 
tive iigustioe  ;  and  in  a  manner  which  the 
law  never  contemplated.     So  that  equity 


here  does  not  dispense  with  the  law,  but 
merely  supplies  iU  defects. 

*  Edsell  v.  Buchanan,   2  Ves.  Jr.  88 ; 
Com.  Dig.   Chauc.   1 ;  Smith  v.  Clay,  3  X' 
Bro.    Ch.    640,    note ;  Cholmondeley    v, 
Clinton,  2  Jac  k  Walk.  156  ;  post,  §  529. 

^  See  Pickering  v.  Lord  Stamford,  2  Ves. 
Jr.  279  ;  id.  582  ;  Stackhouse  v.  Baraston, 
10  Ves.  466 ;  Bond  v.  Hopkins,  1  ScIl  k\ 
Lef.  413  ;  Cowper  v.  Cowper,  2  P.  WiU.  753.  x 

8  See  Earl  ot  Bath  v.  Sheiwin,  10  Mod.  >^ 
1,  3 ;  8.  c.  1  Bro.  ParL  C.  270 ;  Doc.  and 
Stud.  Dial.  1,  ch.  20. 
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person  may  be  tenant  by  the  courtesy  of  his  wife*s  trust  estate ;  but 
she  was  not,  till  the  3  &  4  William  4,  c.  105,  entitled  to  dower  in  his 
trust  estate.  So  where  a  power  is  defectively  executed,  equity  will 
often  aid  it ;  whereas,  at  law,  the  act  is  wholly  nugatory. 

§  64  b.  Other  illustrations  of  the  same  maxim  may  be  drawn  from 
the  known  analogies  of  legal  and  trust  estates.    In  general,  in  courts 
of  equity,  the  same  construction  and  effect  are  given  to  perfect  or 
executed  trust  estates,  as  are  given  by  courts  of  law  to  legal  estates. 
]  The  incidents,  properties,  and  consequences  of  the  estates  are  the 
I  same.    The  same  restrictions  are  applied,  as  to  creating  estates,  and 
j  bounding  perpetuities,  and  giving  absolute  dominion  over  property. 
i  The  same  modes  of  construing  the  language  and  limitations  of  the 
j  trusts  are  adopted.     But  there  are  exceptions,  as  well  known  as  the 
i  rule  itself.    Thus,  executory  trusts   are  treated  as  susceptible  of 
various  modifications  and  constructions,  not  applicable  to  executed 
trusts.     And  even  at  law,  the  words  in  a  will  are  or  may  be  differently 
construed,  when  applied  to  personal  estate,  from  what  they  are  when 
applied  to  real  estate.    In  short,  it  may  be  correctly  said,  that  the 
•\  maxim,  that  equity  follows  the  law,  is  a  maxim  liable  to  many  excep- 
tions ;  and  that  it  cannot  be  generally  affirmed,  that  where  there  is 
no  remedy  at  law  in  the  given  case,  there  is  none  in  equity  ;  or,  on 
the  other  hand,  that  equity,  in  the  adminLsti-ation  of  its  own  prin* 
..  ciples,  is  utterly  regardless  of  the  rules  of  law. 

§  64  c.  Another  maxim  is,  that  where  there  is  equal  equity,  the 

law  must  prevail.     And  this  is  generally  true  ;  for,  in  such  a  case, 

the  defendant  has  an  equal  claim  to  the  protection  of  a  court  of 

equity  for  his  title,  as  the  plaintiff  has  to  the  assistance  of  the  court 

to  assert  his  title ;  and  then,  the  court  will  not  interpose  on  either 

side ;  for  the  rule  there  is,  **  In  aequali  jure  melior  est  conditio  possi- 

t  dentis."     And  the  equity  is  equal  between  persons,  who  have  been 

i  equally  innocent  and  equally  diligent.     It  is  upon  this  account,  that 

a  court  of  equity  constantly  refuses  to  interfere,  either  for  relief  or 

discovery,  against  a  bond  fide  purchaser  of  the  legal  estate  for  a 

valuable  consideration,  without  notice  of  the  adverse  title,  if  he 

chooses  to  avail  himself  of  the  defence  at  the  proper  time  and  in  the 

proper  mode.    And  it  extends  its  protection  equally,  if  the  purchase 

is  originally  of  an  equitable  title  without  notice,  and  afterwards,  with 

notice,  the  party  obtains  or  buys  in  a  prior  legal  title,  in  order  to 

support  his  equitable  title.     This  doctrine  applies  strictly  in  all  cases, 

where  the  title  of  the  plaintiff,  seeking  relief,  is  equitable.     But  it 

'  yet  remains  a  matter  of  some  doubt,  whether  it  is  applicable  to  the 

:  case  of  a  plaintiff,  seeking  relief  upon  a  legal  title.^    The  purchaser, 

^  Sagden  on  Vendors,  ch.  18  (7th  edit),      (9th  edit.) ;  Jeremy,  £(].  Jniisd.  285.     It 
pp.  762,  768  ;  id.  ch.  18,  2  vol.  309,  310      is  an  apparent  anomaly  m  the  general  doc- 
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however,  in  all  cases,  must  hold  a  legal  title,  or  be  entitled  to  call  for 
it  in  order  to  give  him  a  full  protection  of  his  defence ;  for,  if  his 
title  be  merely  equitable,  then  he  must  yield  to.  a  legal  and  equitable 
title  in  the  adverse  party.  So,  the  purchaser  must  have  paid  his 
purchase-money  before  notice,  for  otherwise  he  will  not  be  protected ; 
and  if  he  have  paid  a  part  only,  he  will  be  protected  pro  tatito  only. 

§  64  d.  But,  even  when  the  title  of  each  party  is  purely  equitable, 
it  does  not  always  follow  that  the  maxim  admits  of  no  preference  of 
the  one  over  the  other.  For,  where  the  equities  are  in  other  respects 
equal,  still  another  maxim  may  prevail,  which  is  "  Qui  prior  est  in 
tempore,  potior  est  in  jure ; "  for  precedency  in  time  will,  under  many 
circumstances,  give  an  advantage,  or  priority  in  right.  Hence,  when 
the  legal  estate  is  outstanding,  equitable  incumbrances  on  real  estate 
must  be  paid  according  to  priority  of  time.^  But  if  the  legal  estate 
in  personalty  is  outstanding,  the  person  who  first  gives  notice  of  his 
incumbrance  to  the  debtor  or  trustee  will  have  the  preference.^  And 
whenever  the  equities  are  unequal,  there  the  preference  is  constantly 
given  to  the  superior  equity. 

§  64  e.  Another  maxim  of  no  small  extent  is,  that  he  who  seeks 
equity,  must  do  equity.*    This  maxim  principally  applies  to  the 
party  who  is  seeking  relief,  in  the  character  of  a  plaintiff  in  the  court. 
Thus,  for  instance,  if  a  borrower  of  money  upon  usurious  interest 
seeks  to  have  the  aid  of  a  court  of  equity  in  cancelling,  or  procuring 
the  instrument  to  be  delivered  up,  the  court  will  not  interfere  in  his 
favour,  unless  upon  the  terms,  that  he  will  pay  the  lender  what  is 
really  and  bond  fide  due  to  him.    But  if  the  lender  comes  into  equity,  j 
to  assert  and  enforce  his  own  claim  under  the  instrument ;  there  the  i 
borrower  may  show  the  invalidity  of  the  instrument,  and  have  a| 
decree  in  his  favour  and  a  dismissal  of  the  bill,  without  paying  the  | 
lender  anything,  for  the  court  will  never  assist  a  wrong-doer  in 
effectuating  his  wrongful  and  illegal  purpose.*    And  the  like  prin- 


trino,  that  it  should  be  inapplicable  to  a 
bill  for  relief  founded  on  a  legal  title. 
Against  such  a  bill,  Lord  Thurlow  decided 
that  a  plea  of  a  bond  fide  purchase,  without 

»,    notice,  was  no  protection.     Williams  v. 

X  Lambe,  3  Bro.  Ch.  C.  264.  Lord  Lough- 
borough seems  to  have  entertained  a  dif- 
ferent opinion ;  and  the  point  has  been 
contested  by  some  elementary  writers  and 
supported  by  others.  Mr.  Belt,  in  his  note 
to  the  case,  3  Bro.  Ch.  C.  264,  insists  on 
Lord  Thurlow*s  doctrine  being  right ;  so 
do  Mr.  Roper  and  Mr.  Beams.  But  Mr. 
Sugden  treats  it  as  incon'ect.  See  JeiTard 
V.  Saunders,  2  Ves.  Jr.  454,  458 ;  Sugden 
on  Vendors  (7th  edit.),  762,  763 ;  id.  ch. 
18  (9th  edit.),  2  vol.  309,  310;  Roper, 
Husband  and  Wife,  446,  447  ;  post,  §  410, 
note  (1) ;  id.  §§  436,  630,  631.  In  Collins 
^.  Archer  1  Ross.  &  Mylne,  284,  292,  Sir 


u 


John  Leach  followed  the  case  of  Williams 
V,  Lambe  ;  and  held,  that  the  fact  that  the 
party  was  a  bond  fide  purchaser  for  a  valu- 
able consideration  without  notice,  was  not 
available  as  a  defence  acainst  a  plaintiff, 
who  relies  upon  a  legal  title.  On  tne  other 
hand.  Lord  Abinger,  in  Payne  v,  Compton 
(2  Y.  &  Coll.  457,  461),  held  that  such  a 
purchase  was  a  good  defence  against  any 
claim  in  equity  by  the  owner  of  the  legal 
estate. 

*  See  Blake  v,   Hungerford,  Prec.  Ch. 
158. 

'-  Dearie  v.  Hall,  3  Russell,  1  ;  Loveridge  V 
V.  Cooper,  3  Russell,  30. 

»  Com.  Dig.  Chan.  8  F.  3  ;  McDonald  v. 
Neilson,  2  Cowp.  139  ;  Farr  v.  Sheriffe,  4 
Hare,  521  ;  Hanson  v.  Keatinff,  4  id.  4 ;   ^ ' 
Bowser w.  Colby, lid.  143 ;  7B.  Monroe,  571. 

^  Mason  v,  Gardiner,  4  Bro.  Ch.  437. 
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ciples  will  govern  in  other  similar  cases,  where  the  transaction  is  not, 
as  between  the  parties,  grossly  fraudulent,  or  otherwise  liable  to  just 
f  exception.^  Many  other  illustrations  of  the  maxim  of  a  different 
I  nature  may  readily  be  put.  As,  where  a  second  incumbrancer  seeks 
relief  against  a  prior  incumbrancer,  who  has  a  claim  to  tack  a  subse- 
quent security,  he  shall  not  have  it  before  paying  both  securities. 
So,  where  a  husband  seeks  to  recover  his  wife's  property  and  he  has 
made  no  settlement  upon  her,  be  shall  not  have  it  without  making  a 
suitable  settlement.  So,  where  an  heir  seeks  possession  of  deeds  in 
the  possession  of  a  jointress,  he  shall  not  have  relief,  unless  upon  the 
terms  of  confirming  her  jointure.  So,  where  a  party  seeks  the  benefit 
of  a  purchase  made  for  him  in  the  name  of  a  trustee,  who  has  paid 
the  purchase-money,  but  to  whom  he  is  indebted  for  other  advances, 
he  shall  not  be  relieved  but  upon  payment  of  all  the  money  due  to 
the  trustee.^ 

§  64  /.  Another  maxim  of  general  use  is,  that  equality  is  equity  ; 
or,  as  it  is  sometimes  expressed,  equity  delighteth  in  equality.  And 
this  equaUty,  according  to  Bracton,  constitutes  equity  itself ;  "  iEquitas 
est  rerum  convenientia,  quae  paribus  in  causis  paria  jura  desiderat,  et 
omnia  vere  co-sequiparat,  et  dicitur  sequitas,  quasi  sequalitas."  This 
maxim  is  variously  applied  ;  as,  for  example,  to  cases  of  contribution 
between  co-contractors,  sureties,  and  others ;  to  cases  of  abatement 
of  legacies,  where  there  is  a  deficiency  of  assets ;  to  cases  of  appor- 
tionment of  moneys  due  on  incumbraDces  among  different  purchasers 


>< 
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^  Peacock  v.  Evaus,  16  Ves.  512. 

«  Com.  Dig.  Chancery,  3  F.  3  ;  Sturgis 
V.  Champneys,  6  Mylno  &  Craig,  97,  101, 
102.  In  this  case  Lord  Cottenham  said  : 
**  Undoubtedly,  for  many  purposes,  this 
court,  acting  upon  the  principle  of  follow- 
ing the  law,  deals  with  property  coming 
under  its  cognizance  from  the  legal  estate 
being  outstanding,  according  to  the  rights 
which  would  exist  at  law  ;  but  that  is  far 
from  being  universally  true.  Cholmonde- 
ley  V.  Clinton  (2  Mer.  171 ;  2  J.  &  W.  1), 
and  the  authorities  upon  which  that  de- 
cision was  founded,  are  instances  to  the 
contrary.  There  are  many  cases  in  which 
this  court  will  not  interfere  with  a  right 
which  the  possession  of  a  legal  title  gives, 
although  the  effect  be  directly  op^wsed  to 
its  own  principles  as  administered  between 
jmrties  having  equitable  interests  only, 
such  as  in  case  of  subsequent  incum- 
brancers, without  notice,  gaining  a  prefer- 
ence over  a  prior  incumbrancer  by  pro- 
curing the  legal  estate.  It  may  be  to  bo 
regretted,  that  the  rights  of  property 
should  thus  depend  upon  accident,  and  be 
decided  upon,  not  according  to  any  merits, 
but  upon  grounds  purely  technical.  This, 
however,  has  arisen  from  the  jurisdiction 
of  law  and  equity  being  separate,  and  from 


the  rules  of  equity  (better  adapted  than 
the  simplicity  of  the  common  law  to  the 
complicated  transactions  of  the  present 
state  of  society),  though  applied  to  sub- 
jects without  its  OT^Ti  exclusive  jurisdic- 
tion, not  having,  in  many  cases,  been  ex- 
tended to  control  mattera  properly  subject 
to  the  jurisdiction  of  the  courts  of  common 
law.  Hence  arises  the  extensive  and  bene- 
ficial rule  of  this  court,  that  he  who  asks 
for  equity  must  do  equity ;  that  is,  this 
court  refuses  its  aid  to  give  to  the  plaintiff 
what  the  law  would  give  him  if  the  courts 
of  common  law  had  jurisdiction  to  enforce 
it,  without  imposing  upon  him  conditions 
which  the  court  considers  he  ought  to  com- 
ply with,  although  the  subject  of  the  con- 
dition should  be  one  which  this  court 
would  not  otherwise  enforce.  If,  there- 
fore, this  court  refuses  to  assist  a  husband 
who  has  abandoned  his  wife,  or  the  as- 
signee of  an  insolvent  husband  who  claims 
against  both,  in  recovering  property  of  the 
wife,  without  securing  out  of  it  for  her  a 
proper  maintenance  and  support,  it  not 
only  does  not  violate  any  principle,  but 
acts  in  strict  conformity  with  a  rule  by 
which  it  regulates  its  proceedings  in  other 
cases." 


/ 
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and  claimants  of  different  parcels  of  the  land  ;  and  especially  to  cases 
of  the  marshalling  and  distribution  of  equitable  assets.  For,  although 
out  of  legal  assets  payment  must  be  made  of  debts,  in  the  course  of 
administration,  according  to  their  dignity  and  priority  of  right ;  yet, 
as  to  equitable  assets,  all  debts  are  generally  deemed  by  courts  of 
equity  to  stand  in  pari  jure,  and  are  to  be  paid  proportionally, 
without  reference  to  their  dignity,  or  priority  of  right  at  law.^  And 
here  we  have  another  illustration  of  the  doctrine,  that  equity  does 
not  always  follow  the  law. 

§  64  g.  Another,  and  the  last,  maxim  which  it  seems  necessary  to       f^ 
notice,  is,  that  equity  looks  upon  that  as  done,  which  ought  to  have 
been  done.     The  true  meaning  of  this  maxim  is,  that  equity  will  treat  | 
the  subject-matter,  as  to  collateral  consequences,  and  incidents,  in  the  1 
same  manner  as  if  the  final  acts  contemplated  by  the  parties  had  i 
been  executed  exactly  as  they  ought  to  have  been  ;  not  as  the  parties  ' 
might  have  executed  them.     But  equity  will  not  thus  consider  things  , 
in  favour  of  all  persons ;  but  only  in  favour  of  such  as  have  a  right  to 
pray  that  the  acts  might  be  done.^     And  the  rule  itself  is  not,  in  \ 
other  respects,  of  universal  application ;  although  Lord  Hardwicke  i 
said  that  it  holds  in  every  case  except  in  dower.*     The  most  common  ■ 
cases  of  the  application  of  the  rule  are  under  agreements.     All  agree- 
ments are  considered  as  perfonned,  which  are  made  for  a  valuable 
consideration,  in  favour  of  persons  entitled  to  insist  upon  their  per- 
formance.    They  are  to  be  considered  as  done  at  the  time  when, 
according  to  the  tenor  thereof,  they  ought  to  have  been  performed. 
They  are,  also,  deemed  to  have  the  same  consequences  attached  to 
them ;  so  that  one  party,  or  his  privies,  shall  not  derive  benefit  by 
his  laches  or  neglect;  and  the  other  party,  for  whose  profit   the 
contract  was  designed,  or  his  privies,  shall  not  suffer  thereby.     Thus, 
money,  covenanted,  or  devised,  to  be  laid  out  in  land,  is  treated  as 
real  estate  in  equity,  and  descends  to  the  heir.     And,  on  the  other 
hand,  where  land  is  contracted,  or  devised,  to  be  sold,  the  land  is 
considered   and  treated   as  money.      There  are    exceptions   to  the 
doctrine,  where  other  equitable  considerations  intervene,  or  where 
the  intent  of  the  parties  leads  the  other  way,  as  where  the  sale  is 
conditional ;  but  these  demonstrate  rather  than  shake  the  potency  of 
the  general  rule. 

X        ^  Burgess  v.  Wheate,  1  W.  Black.  123,       Fonbl.  Bq.  B.  1,  ch.  6,  §  9,  note  {s). 

129  ;  Crabtree  v.  Bramble,  3  Atk.  987  j  1  ?  Crabtiw  v.  Bramble,  3  Atk.  697.    X 
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CHAWER    IV. 


CONCURRENT  JURISDICTION   OF  EQUITY. — ACCIDENT. 

I  75.  Equity  jurisdiction,  as  to  law,  is  concturent,  exclusive,  and  supplemenUL 

§  70,  77.  Subject  explained  as  to  fraud,  accident,  and  confidence,  both  as  to  subject- 
matter  and  mode  of  redress. 

§  78-80.  Accident,  any  unexpected  occurrence,  without  fault,  producing  serious  in' 
jury,  and  no  adequate  remedy  at  law. 

§  81.  Relief  granted  in  case  of  lost  instruments. 

§  82.  Grounds  of  equitable  interference,  to  excuse  profert  of  bonds,  to  gire  indemnity. 

§  84.  Illustration  of  the  subject. 

§  85,  80.  The  remedy  is  equity,  in  the  case  of  lost  notes  and  bills. 

S  87.  The  loss  of  deeds  will  be  supplied,  in  support  of  a  long  possession. 

§  88.  Equitable  jurisdiction,  in  such  coses,  rests  upon  the  accidental  loss,  which  mnat 
be  proved,  if  denied. 

i  89.  Equity  will  relieve  against  accidental  forfeitures. 

§  90.  Cases  illustrating  the  rule. 

§  91,  92.  Rule  applies  to  executors  and  legatees,  when  accidental  mistakes  hav« 
occurred. 

§  93.  So  also,  where  a  premium  is  paid  for  what  fails  to  be  performed,  or  stocks 
become  valuelessi  by  revolution. 

§  94.  Equity  relieves  against  a  defective  execution  of  a  power,  but  not  where  there  ia 
no  execution. 

§  95.  Purchasers,  creditors,  a  wife,  a  child,  and  a  charity  are  so  favoured ;  but  not 
the  donee  of  a  power,  a  husband,  grandchildren,  remote  relations,  or  strangers. 

9  90.  Statutory  requirements  not  dispensed  with. 

§  97.  Nor  defects  of  the  essence  of  a  power. 

§  98.  Equity  will  interfere  in  favour  of  those  who  would  otherwise  be  ui\justly  deprived 
of  the  intended  benefit  of  the  power, 

§  99.  Relief  in  case  of  wills. 

§  99  a.  Boundaries. 

§  99  6.  Where  bills  or  notes  are  negotiated,  by  mistake,  without  indorsement. 

§  100-104.  Cases  where  equity  will  not  relieve  from  accident ;  as  in  cases  of  express 
contract,  and  no  exception  named. 

§  105.  Also  where  the  accident  is  the  result  of  the  party's  own  negligence. 

§  105  a-108.  So,  too,  where  the  party's  claim  is  not  founded  upon  valuable  considera- 
tion ;  or  the  relief  will  defeat  a  boMfde  purchaser. 

§  109.  Definition  of  accident. 

§  75.  Having  disposed  of  these  matters,  which  may  io  some  sort 
be  deemed  preliminary,  the  next  inquiry  which  will  occupy  our 
attention  is  to  ascertain  the  true  boundaries  of  the  jurisdiction  at 
present  exercised  by  courts  of  equity.  The  subject  here  naturally 
divides  itself  into  three  great  heads, — the  concurrent,  the  exclusive, 
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and  the  auxiliary  or  supplemental  jurisdiction.^  As  the  concurrent 
jurisdiction  is  that,  which  is  of  the  greatest  extent,  and  most  familiar 
occurrence  in  practice,  I  propose  to  begin  with  it. 

§  76.  The  concurrent  jurisdiction  of  courts  of  equity  may  be  truly 
said  to  embrace,  if  not  all,  at  least  a  very  large  portion  of  the  original 
jurisdiction,  inherent  in  the  court  from  its  very  nature,  or  first  con- 
ferred upon  it,  at  the  dissolution  or  partition  of  the  powers  of  the 
Qreat  Council,  or  AvXa  Regis,  of  the  King.     We  have  already  seen, 
that  it  did  not  take  its  rise  from  the  introduction  of  technical  uses  or 
trusts,  as  has  sometimes  been  erroneously  supposed.^    Its  original 
foundation,  then,  may  be  more  fitly  referred  to  what  Lord  Coke 
deemed  the  true  one, — fraud,  accident,  and  confidence.^    In  many 
cases  of  this  sort,  courts  of  common  law  are,  and  for  a  long  time  have 
been,  accustomed  to  exercise  jurisdiction,  and  to  afford  an  adequate 
remedy.     And  in  many  other  cases,  in  which  anciently  no  such 
remedy  was  allowed,  their  jurisdiction  is  now  expanded,  so  as  effec- 
tually to  reach  them.*    Still,  however,  there  are  many  cases  of  fraud, 
accident,  and  confidence,  which  either  courts  of  law  do  not  attempt 
to  redress  at  all ;  or,  if  tbey  do,  the  redress  which  they  afford  is  inade- 
quate and  defective.    The  concurrent  jurisdiction,  then,   of  equity, 
has  its  true  origin  in  one  of  two  sources ;  either  the  courts  of  law, 
although  they  have  general  jurisdiction  in  the  matter,  cannot  give 
adequate,  specific,  and  perfect  relief ;  or,  under  the  actual  circum- 
stances of  the  case,  they  cannot  give  any  relief  at  all.     The  former 
occurs  in  all  cases,  when  a  simple  judgment  for  the  plaintiff,  or  for 
the  defendant,  does  not  meet  the  full  merits  and  exigencies  of  the 
case  ;  but  a  variety  of  adjustments,  limitations,  and  crpss  claims  are 
to  be  introduced,  and  finally  acted  on  ;  and  a  decree,  meeting  all  the 
circumstances  of  the  particular  case  between  the  very  parties,  is  in- 
dispensable to  complete  distributive  justice.     The  latter  occui-s,  when 
the  object  sought  was  till  recent  legislation  incapable  of  being  accom- 
plished by  the  courts  of  law ;  as,  for  instance,  a  perpetual  injunction, 
or  a  preventive  process,  to  restrain  trespasses,  nuisances,  or  waste. 
It  may,  therefore,  be  said,  that  the  concurrent  jurisdiction  of  equity 
extends  to  all  cases  of  legal  rights,  where,  under  the  circumstances, 
there  is  not  a  plain,  adequate,  and  complete  remedy  at  law. 

§  77.  The  subject,  for  convenience,  may  be  divided  into  two 
branches:  (1.)  that,  in  which  the  subject-matter  constitutes  the 
principal  (for  it  rarely  constitutes  the  sole)  ground  of  the  jurisdiction ; 
and  (2.)  that,  in  which  the  peculiar  remedies  afforded  by  courts  of 

»  Ante,   §  42,   83  ;    1   Cooper's  Public  '  4  lust.  84  ;  3  Black.  Conini.  431,  432. 

Records,  357.  *  See  7  Dane's  Abridg.  cli.  225,  art.  6, 

2  4  Inst.  84  ;  Earl  of  Bath  v,  Sherwiii,  §  10  ;  art.  6,  §  1  j  Com.  Dig.  Chancery,  8, 

10  Mod.  1  ;  3  Black.  Comrn.  431.  F.  8. 
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equity  constitute  the  principal  (although  not  always  the  sole)  ground 
of  the  jurisdiction.  Of  these  we  shall  endeavour  to  treat  successively 
in  their  order,  beginning  with  that  of  the  subject-matter,  where  the 
relief  is  deemed  more  adequate,  complete,  and  perfect  in  equity  than 
at  common  law ;  but  where  the  remedy  is  not,  or,  at  least,  may  not 
be,  of  a  peculiar  and  exclusive  character.  It  is  proper,  however,  to 
add,  that  as  the  grounds  of  jurisdiction  often  run  into  each  other, 
any  attempt  at  a  scientific  method  of  distribution  of  the  various 
heads  would  be  impracticable  and  illusory. 

§  78.  And,  in  the  first  place,  let  us  consider  the  cases,  where  tlie 
jurisdiction  arises  from  accident.  By  the  term  accident  is  here 
intended,  not  merely  inevitable  casualty,  or  the  act  of  Providence,  or 
what  is  technically  called  vis  niajoTj  or  irresistible  force ;  but  such 
unforeseen  events,  misfortunes,  losses,  acts,  or  omissions,  as  are 
not  the  result  of  any  negligence  or  misconduct  in  the  party.  Lord 
Cowper,  speaking  on  the  subject  of  accident,  as  cognizable  in  equity, 
said  :  ''  By  accident  is  meant  when  a  case  is  distinguished  from  others 
of  the  like  nature  by  unusual  circumstances ; "  ^  a  definition  quite  too 
loose  and  inaccurate,  without  some  further  qualifications ;  for  it  is 
entirely  consistent  with  the  language,  that  the  unusual  circumstances 
may  have  resulted  from  the  party's  own  gross  negligence,  folly,  or 
rashness. 

§  79.  The  jurisdiction  of  the  court,  arising  from  accident,  in  the 
general  sense,  already  suggested,  is  a  very  old  head  in  equity,  and 
probably  coeval  with  its  existence.*  But  it  is  not  every  case  of 
accident  which  will  justify  the  interposition  of  a  court  of  equity.* 
The  jurisdiction,  being  concurrent,  will  be  maintained  only,  first, 
when  a  court  of  law  cannot  grant  suitable  relief;  and,  secondly, 
when  the  party  has  a  conscientious  title  to  relief.  Both  gi'ounds 
must  concur  in  the  given  case ;  for  otherwise  a  court  of  equity  not 
only  may,  but  is  bound  to  withhold  its  aid.  Mr.  Justice  Blackstone 
has  very  correctly  observed,  that,  '*  many  accidents  are  supplied*  in  a 
court  of  law ;  as  loss  of  deeds,  mistakes  in  receipts  and  accounts, 
wrong  payments,  deaths,  which  made  it  impossible  to  perform  a 
condition  literally,  and  a  multitude  of  other  contingencies.  And 
many  cannot  be  redressed,  even  in  a  court  of  equity;  as,  if  by 
accident  a  recovery  is  ill  suffered,  a  devise  ill  executed,  a  contin- 
gent remainder  destroyed,  or  a  power  of  leasing  omitted  in  a  family 
settlement.* 

*  Earl  of  Bath  v,  Shenvin,  10  Mod.  1,       Chancery,  3  F.  8.     Even  tliis  language  is 
3 ;  Com.  Dig.  Chancery,  4  D.  10.  true  in  a  general  sense  only,  for  (as  wo 

-  See  East  India  Company  v.  Boddam,  shall  presently  see)  omissions  in  a  family 

9  Yes.   466 ;  Armitage  v.  Wadsworth,  1  settlement,   and    many  other   defects   in 

Madd.  189  to  193.  private  and    legal    proceedings,  may    be 

•  Wiitfield  V,  Faussat,  1  Ves.  892,  893.  redressed,  or  rather  supplied,  in  equity. 
<  8    Black.    Comm.   431 ;    Com.   Dig.  In    Whitfield   v.   Faussat  (1  Ves.   392), 
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§  80.  The  first  consideration  then  is,  whether  there  is  an  adequate 
remedy  at  law,  not  merely,  whether  there  is  some  remedy  at  law. 
And  here  a  most  material  distinction  is  to  be  attended  to.  In 
modern  times,  courts  of  law  frequently  interfere,  and  grant  a  remedy 
under  circumstances  in  which  it  would  certainly  have  been  denied 
in  earlier  periods.  And,  sometimes,  the  legislature,  by  express 
enactments,  has  conferred  on  courts  of  law  the  same  remedial  faculty 
which  belongs  to  courts  of  equity.  Now  (as  we  have  seen),  in  neither 
case,  if  the  courts  of  equity  originally  obtained  and  exercised  juris- 
diction, is  that  jurisdiction  overturned  or  impaired  by  this  change  of 
the  authority  at  law  in  regard  to  legislative  enactments ;  for,  unless 
there  are  prohibitory  or  restrictive  words  used,  the  uniform  interpre- 
tation is,  that  they  confer  concurrent  and  not  exclusive  remedial 
authority.  And  it  would  be  still  more  difficult  to  maintain,  that  a 
court  of  law,  by  its  own  act,  could  oust  or  repeal  a  jurisdiction  already 
rightfully  attached  in  equity.^ 

§  81.  One  of  the  most  common  interpositions  of  equity  imder 
this  head  is,  in  the  case  of  lost  bonds,  or  other  instruments  under 
seal.-  Until  a  very  recent  period,  the  doctrine  prevailed  that  there 
could  be  no  remedy  on  a  lost  bond,  in  a  court  of  common  law,  because 
there  could  be  no  pi^ofert  of  the  instrument,  without  which  the 
declaration  would  be  fatally  defective.^  At  present,  however,  the 
courts  of  law  do  entertain  the  jurisdiction,  and  dispense  with  the 
profert,  if  an  allegation  of  loss,  by  time  and  accident,  is  stated  in 
the  declaration.^  But  this  circumstance  is  not  permitted  in  the 
slightest  degree  to  change  the  course  in  equity.^ 

§  82.  Independent  of  this  general  ground  of  the  former  inability  to 
make  a  proper  profert  of  the  deed  at  law,  there  is  another  satisfactory 
ground  for  the  interference  of  a  court  of  equity.     It  is,  that  no  other 


Lord  Hardwicke  is  reported  to  have  said  : 
**  The  loss  of  a  deed  is  not  always  a  ground 
to  come  into  courts  of  equity  for  relief; 
for,  if  there  was  no  more  in  the  case, 
although  ho  (the  plaintiff)  is  entitled  to 
have  a  discovery  of  that,  whether  lost  or 
not,  courts  of  law  [sometimes]  admit  evi- 
dence of  the  loss  of  a  deed,  proving  the 
existence  of  it,  and  the  contents,  just  as  a 
court  of  equity  does."  The  other  parts  of 
his  lordship's  opinion  show,  that  the  word 
'* sometimes"  should  be  inserted,  as  a 
qualification  of  the  language. 

'  Atkinson  v.  Leonard,  3  Bro.  Ch.  218  ; 
Ex  parte  Greenway,  6  Ves.  812  ;  Bromley 
r.  Holland,  7  Ves.  19,  20  ;  East  India 
Company  v,  Boddam,  9  Ves.  466  ;  Walm- 
sley  V,  Child,  1  Ves.  341  ;  Kemp  r.  Pryor, 
7  Ves.  248  to  250. 

-  Mr.  Reeves  (Hist,  of  English  Law, 
Vol.  8,  p.  189)  has  remarked,  that  by  the 
old  common  law,  **  when  a  person  was  to 


found  a  claim  by  virtue  of  a  deed,  which 
was  detained  in  the  hands  of  another,  so 
that  he  was  prevented  from  making  a 
profert  of  it,  he  was  utterly  deprived  of 
the  means  of  obtaining  justice  according 
to  the  forms  of  law.  If  a  deed  of  grant 
of  rent,  common,  or  annuity  were  lost,  as 
these  claims  could  only  be  substantiated 
by  the  evidence  of  a  deed,  they  vanished 
togetlier  with  it." 

»  Whitfield  r.  Faussat,  1  Ves.  392,  393 ; 
Co.  Lit.  35  {b)  ;  Rex  v.  Arundel,  Hob. 
109 ;  Atkinson  v.  Leonard,  3  Bro.  Ch. 
218 ;  Ex  parte  Greenway,  6  Ves.  812  ; 
Bromley  v.  HoUand,  7  Ves.  19,  20  ;  East 
India  Company  t?.  Boddam,  9  Ves.  466  ; 
Toulman  v.  Price,  5  Ves.  238. 

*  Read  v.  Brokmau,  3  T.  R.  151 ;  Totty 
r.  Nesbitt,  3  T.  R.  153,  note. 

*  Ibid.  ;  Walmsley  v.  Child,  1  Ves. 
341  ;  Kemp  r.  Pryor,  7  Ves.  249,  250 ; 
Evans  v.  Bicknell,  6  Ves.  182. 
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court  can  furnish  the  same  remedy  with  all  the  fit  limitations  which 
may  be  demanded  for  the  purposes  of  justice,  by  granting  relief  only 
upon  the  terms  of  the  party's  giving  (when  proper)  a  suitable  bond  of 
indemnity.  Now,  a  court  of  law  is  incompetent  to  require  such  a 
bond  of  indemnity  as  a  part  of  its  judgments,  although  it  has  some- 
times attempted  an  analogous  relief  (it  is  difficult  to  understand  upon 
what  ground),  by  requiring  the  previous  offer  of  such  an  indemnity.^ 
But  such  an  offer  may,  in  many  cases,  fall  far  short  of  the  just  relief; 
for,  in  the  intermediate  time,  there  may  be  a  great  change  in  the 
circumstances  of  the  parties  to  the  bond  of  indemnity.^  In  joint 
bonds,  there  are  still  stronger  reasons ;  for  the  equities  may  be 
different  between  the  different  defendants.'*  And,  besides,  a  court  of 
equity,  before  it  will  grant  relief,  will  insist  that  the  defendant  shall 
have  the  protection  of  the  oath  and  affidavit  of  the  plaintiff  to  the  • 
fact  of  the  loss;  thus  requiring,  what  is  most  essential  to  the  interests 
of  justice,  that  the  party  should  pledge  his  conscience  by  his  oath, 
that  the  instrument  is  lost.' 

§  84.  It  has  been  remarked  by  Lord  Hardwicke,  that  the  loss  of  a 
deed  is  not  always  a  ground  to  come  into  a  court  of  equity  for  relief; 
for,  if  there  is  no  more  in  the  case,  although  the  party  may  be  entitled 
to  a  discovery  of  the  original  existence  and  validity  of  the  deed,  courts 
of  law  may  afford  just  relief,  since  they  will  admit  evidence  of  the 
loss  and  contents  of  a  deed,  just  as  a  court  of  equity  will  do,^  To 
enable  the  party,  therefore,  in  case  of  a  lost  deed,  to  come  into  equity 
for  relief,  he  must  establish,  that  there  is  no  remedy  at  all  at  law,  or 
no  remedy  which  is  adequate,  and  adapted  to  the  circumstances  of 
the  case.  In  the  fii-st  place,  he  may  come  into  equity  for  payment 
of  a  lost  bond  ;  for  in  such  a  case  his  bill  need  not  be  for  a  discovery 
only,  but  may  also  be  for  relief ;  since  the  jurisdiction  attached,  when 
there  was  no  remedy  at  law  for  want  of  a  due  profert.®  In  the  next 
place,  he  may  come  into  equity  when  a  deed  of  land  has  been 
destroyed,  or  is  concealed  by  the  defendant ;  for  then,  as  the  pai'ty 
cannot  know  which  alternative  is  correct,  a  court  of  equity  will  make 
a  decree  (which  a  court  of  law  cannot),  that  the  plaintiff  should  hold 
and  enjoy  the  land,  until  the  defendant  shall  produce  the  deed,  or 
admit  its  destruction.^  So,  if  a  deed  concerning  land  is  lost,  and  the 
party  in  possession  prays  discovery,  and  to  be  established  in  his 

1  Jh>  parte  Greenway,  6  Ves.  812;  Pier-  i-hurch  t\  Goldiiip,  2  P.  Will.  541  ;  Anon, 

son  f.   Hutchinson,  2  Camp.  211 ;   s.  c.  3  Atk.  17,  29,  54,  123,  124 ;  Walnislcy  r. 

6  Ksp.  126.  Child,  1  Vee.  344,  845. 

-  East  Indift  Company  v.   Boddam,   9  »  Whitfield  v.  Faiissat,  1  Ves.  392,  893  j 

Ves.    466  ;   Ex  parte  Greenway,  6   Ves.  antct  §  79,  note  (1). 

812.  6  Ibid.  ;  Walmslcy  v.  Child,  1  Ves.  344, 

»  Ibid.  345  ;  post,  §  88. 

4  Bromley  v.  Holland,  7  Ves.  19»  20;  7  Rex  r.  Arundel,  Hob.  108  &;  1  Ves. 

Ex  parte  Greenway,  6  Ves.   812 ;  Whit-  392. 
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possession  under  it,  equity  will  relieve  ;  for  no  remedy,  in  such  a  case, 
lies  at  law.^  And,  where  the  plaintiff  is  out  of  possession,  there  are 
cases  in  which  equity  will  interfere  upon  lost  or  suppressed  title-deeds, 
and  decree  possession  to  the  plaintiff;  but  in  all  such  cases  there 
must  be  other  equities  calling  for  the  action  of  the  court.  Indeed, 
the  bill  must  always  lay  some  gi-ound  besides  the  mere  loss  of  a  title- 
deed,  or  other  sealed  instrument,  to  justify  a  prayer  for  relief;  as,  that 
the  loss  obstructs  the  right  of  the  plaintiff  at  law,  or  leaves  him 
exposed  to  undue  perils  in  the  future  asseition  of  such  right. 

§  85.  Although,  upon  a  lost  bond,  equity  will  decree  payment  for 
the  reason  already  stated ;  yet  it  has  been  said,  that  it  will  not 
entertain  jurisdiction  for  relief  upon  a  lost  negotiable  note,  or  other 
unsealed  security,  so  as  to  decree  payment  upon  the  mere  fact  of  loss  ; 
for  no  such  supposed  inability  to  recover  at  law  exists  in  the  case  of 
such  a  note  or  unsealed  contract,  which  is  lost,  as  exists  for  want  of  a 
profert  of  a  bond  at  law.  No  profert  is  necessary,  and  no  oyer  allowed 
at  law  of  such  a  note  or  security  ;  ^  and  a  recovery  can  be  had  at  law, 
upon  mere  proof  of  the  loss.^  But,  then,  a  court  of  law  cannot,  as  we 
have  seen,  insist  upon  an  indemnity,  or  at  least  cannot  insist  upon  it 
in  such  a  form  as  may  operate  as  a  perfect  indemnity.*  In  such  a 
case,  therefore,  a  court  of  equity  will  entertain  a  bill  for  relief  and 
payment,  upon  an  offer  in  the  bill  to  give  a  proper  indemnity  under 
the  direction  of  the  court,  and  not  without.  And  such  an  offer 
entitles  the  court,  to  require  an  indemnity,  not  strictly  attainable  at 
law,  and  founds  a  just  jurisdiction." 

§  86.  In  the  cases  which  we  have  been  considering,  the  lost  note, 
or  other  security,  was  negotiable.  And,  according  to  the  authorities, 
this  circumstance  is  most  material ;  for  otherwise  it  would  seem,  that 
no  indemnity  would  be  necessary,^  and  consequently  no  relief  could 
be  had  in  equity.  The  propriety  of  this  exception  has  been  somewhat 
doubted  ;  for  the  party  is  entitled,  uj)on  payment  of  such  a  note  or 
security,  to  have  it  delivered  up  to  him,  as  voucher  of  the  payment 
and  extinguishment  of  it ;  and  it  may  have  been  assigned,  in  equity, 


J  Walmalcy  u  Child,  1  Ves.  434,  435. 
Rcc  also  Dnlton  v.  Catsworth,  1  1*.  "Will. 
731  ;  Dormer  t\  Fortesciie,  3  Atk.  132. 

2  Walmsley  v.  Child,  1  Vcs.  345  ;  (;i>iin 
r.  Bank  of  England,  2  Vcs.  38,  41. 

'  Ibid.  In  Hansanl  v.  Robinson  (7  H. 
&  Cressw.  90),  it  was  expressly  decided 
that  no  action  would  lie  by  the  indoi-sec 
of  a  bill  of  exchange  against  the  acceptor, 
where  the  bill  was  lost  and  not  produced 
at  the  trial,  although  the  loss  was  estab- 
lished to  have  been  after  it  became  due. 
The  ground  of  the  decision  was,  that  by 
the  custom  of  merchants  the  acceptor  was 
entitled  to  the  }K)ssession  of  the  bill  as  his 
voucher  for  the  payment ;  and  the  extreme 


inconvenience  of  requiring  the  acceptor  to 
prove  the  loss,  if  he  should  be  rcnuired  so 
to  do,  in  a  suit  by  another  jx*i*son  as 
liolder.  The  court  said  the  proper  remedy 
was  in  equity,  where  an  offer  of  indemnity 
might  be  made  and  enforced. 

*  Ante,  §  82  ;  2  Camp.  211 ;  7  B.  & 
Cressw.  90. 

*  Walmsley  i\  Child,  1  Ves.  344,  345 ; 
Teresoy  v.  Gorey,  Finch,  301  ;  s.  c.  1  Ves. 
345 ;  Glvnn  i\  Bank  of  England,  1  Ves. 
446  ;  2  tes.  38  :  Mossop  v.  Eadon,  16  Ves. 
430,  434 ;  Bromley  r.  Holland,  7  Ves.  19 
to  21. 

^  Mossop  r.  Eadon,  16  Ves.  480,  434 ; 
Macartney  v.  Graham,  2  Sim.  285. 
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to  a  third  person.^  And  although,  in  such  a  case,  the  assignee  would 
be  affected  by  all  the  equities  between  the  original  parties,  yet  the 
promisor  may  not  always,  after  a  great  length  of  time,  be  able  to 
establish  those  equities  by  competent  proof ;  and,  at  all  events,  he 
may  be  put  to  serious  expense  and  trouble,  to  establish  his  exonera- 
tion from  the  charge.  The  jurisdiction  of  courts  of  equity,  under 
such  circumstances,  seems  perfectly  within  the  principles  on  which 
such  courts  ordinarily  proceed  to  grant  relief,  not  only  in  cases  of 
absolute  loss,  but  of  impending  or  probable  mischief  or  inconvenience. 
And  a  bond  of  indemnity,  under  such  circumstances,  is  but  a  just 
security  to  the  promisor  against  the  vexation  and  accumulated 
expenses  of  a  suit.- 

§  87.  It  is  upon  grounds  somewhat  similar,  that  courts  of  equity 
often  interfere,  where  the  party,  from  the  long  possession  or  exercise 
of  a  right  over  property,  may  fairly  be  presumed  to  have  had  a  legal 
title  to  it,  and  yet  has  lost  the  legal  evidence  of  it,  or  is  now  unable 
to  produce  it.  Under  such  circumstances,  equity  acts  upon  the 
presumption,  arising  from  such  possession,  as  equivalent  to  complete 
proof  of  the  legal  right.  Thus,  where  a  rent  has  been  received  and 
paid  for  a  long  time,  equity  will  enforce  the  payment,  although  no 
deed  can  be  produced  to  sustain  the  claim  ;  or  the  precise  lands,  out 
of  which  it  is  payable,  cannot,  from  confusion  of  boundaries,  or  other 
accident,  be  now  ascertained.'* 

§  88.  In  the  cases  of  supposed  lost  instruments,  where  relief  is 
sought,  it  has  been  seen,  that,  as  a  guard  upon  the  preliminary  exer- 
cise of  jurisdiction,  an  affidavit  of  the  loss  of  the  instrument,  and  that 
it  is  not  in  the  possession  or  power  of  the  plaintiff",  is  indispensable  to 
sustain  the  bill.*  And,  in  order  to  maintain  the  suit,  it  is  further 
indispensable,  that  the  loss,  if  not  admitted  by  the  answer  of  the 
defendant,  should,  at  the  hearing  of  the  cause,  be  established  by 
competent  and  satisfactory  proofs.^  For  the  very  foundation  of  the 
suit  in  equity  rests  upon  this  most  material  fact.  If,  therefore,  the 
plaintiff  should  fail,  at  the  hearing,  to  establish  the  loss  of  the  instru- 
ment,® or  the  defendant  should  overcome  the  plaintiff's  proofs  by 
countervailing  testimony  of  its  existence,  the  suit  will  be  dismissed. 


^  Hansard  v,  Robinson,  7  Barn,  k 
Cressw.  90 ;  Story  on  Pi^omissory  Notes, 
§  106  to  116,  §  243  to  245,  §  445. 

3  Sec  Hansard  v,  Robinson,  7  B.  &  Cressw. 
90;  East  India  Company  r.  Boddam,  9 
Ves.  468,  469 ;  Daviea  v.  Doild,  4  Price, 
176. 

'*  Steward  v.  Bridger,  2  Vern.  516  ;  Col- 
lett  i\  Jacques,  1  Ch.  Cas.  120 ;  Cox  v. 
Foley,  1  Vern.  359  ;  Eton  College  v,  Beau- 
cliarap,  1  CIi.  Cas.  121 ;  Holder  r.  Cham- 
bury,  3  P.  Will.  256 ;  Duke  of  Leeds  r. 
Powell,  1  Yes.  171  ;  Duke  of  Bridgewntcr 


V.  Edwards,  4  Bro.  Pari.  C.  139  ;  Duke  of 
Leeds  v.  New  Radnor,  2  Bro.  Cli,  C.  338, 
518  ;  Benson  v.  Baldwin,  1  Atk.  598. 

*  East  India  Co.  v.  Boddam,  9  Ves.  464. 
See  aiUc,  §  82. 

*  Stokoe  t'.  Robson,  3  Ves.  &  B.  50 ; 
Smith  r.  Bicknell,  Id.  note  ;  Cookes  v, 
Hellicr,  1  Ves.  234,  235  ;  Walnisley  v. 
Child,  1  Ves.  344,  345  ;  Claveriug  v.  Cla- 
vering,  2  Ves.  232 ;  East  India  Company 
r.  Boddam,  9  Ves.  466. 

*  As  to  proof  of  loss,  sec  Green  v.  Bailev, 
15  Sim.  542. 
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and  the  plaintiff  remitted  to  the  legal  forum  J  But  if  the  loss  is 
sufficiently  established,  when  it  is  denied  by  the  defendant's  answer, 
the  plaintiff  will  be  entitled  to  relief,  although  he  may  have  other 
evidence,  competent  and  sufficient  to  establish  the  existence  and 
contents  of  the  instrument,  of  which  he  might  have  availed  himself 
in  a  court  of  law.  For  if  the  jurisdiction  once  attaches  by  the  loss 
of  the  instrument,  a  court  of  equity  will  not  drive  the  party  to  the 
hazard  of  a  trial  at  law,  when  the  case  is  fit  for  its  own  interposition, 
and  final  action  upon  a  claim  to  sift  the  conscience  of  the  party  by  a 
discovery. 

§  89.  We  have  thus  far  been  considering  cases  of  accident,  founded 
upon  lost  instruments.  But  there  are  many  other  cases  of  accident, 
where  courts  of  equity  will  grant  relief.  One  of  the  earliest  cases  in 
which  they  were  accustomed  to  interfere,  was,  where  by  accident  a 
bond  had  not  been  paid  at  the  appointed  day,  and  it  was  subse- 
quently sued  ;  or  where  a  part  only  had  been  paid  at  the  day.^  This 
jurisdiction  was  afterwards  greatly  enlarged  in  its  operation,  and 
applied  to  all  cases,  where  relief  is  sought  against  the  penalty  of  a 
bond,  upon  the  ground  that  it  is  unjust  for  the  party  to  avail  himself 
of  the  penalty,  when  an  offer  of  full  indemnity  is  tendered.  The 
same  principle  governs  in  the  case  of  mortgages,  where  courts  of 
equity  constantly  allow  a  redemption,  although  there  is  a  forfeiture 
at  law.*  And  it  may  now  be  stated  generally,  that,  where  an  in- 
equitable loss  or  injury  will  otherwise  fall  upon  a  party  from  circum- 
stances beyond  his  own  control,  or  from  his  own  acts  done  in  entire 
good  faith,  and  in  the  performance  of  a  supposed  duty,  without  negli- 
gence, courts  of  equity  will  interfere  to  grant  him  relief. 

§  90.  Cases,  illustrative  of  this  doctrine,  may  easily  be  put.  In  the 
course  of  the  administration  of  estates,  executors  and  administrators 
often  pay  debts  and  legacies  upon  the  entire  confidence  that  the 
assets  are  sufficient  for  all  purposes.  It  may  turn  out,  from  unex- 
pected occurrences,  or  from  debts  and  claims,  made  known  at  a  sub- 
sequent time,  that  there  is  a  deficiency  of  assets.  Under  such 
circumstances,  they  may  be  entitled  to  no  relief  at  law.  But  in  a 
court  of  equity,  if  they  have  acted  with  good  faith,  and  with  due 
caution,  they  will  be  clearly  entitled  to  it,  upon  the  ground,  that, 
otherwise,  they  will  be  innocently  subject  to  an  unjust  loss,  from 
what  the  law  itself  deems  an  accident.'^    Indeed,  it  has  been  said 

» Amitage  v.  Wadsworth,  1  Mad.  192  1313,  1814,  1316. 

to  194.  *  Edwards  v.  Fi-eeman,  2  P.  Will.  447  ; 

^Ca^'sRep.  1,  2;  7  Ves.  273.  Sec  also  Johnson  v,  Johnson,  3  Bos.  &  Pull.  162, 

Haig.  Law  Tracts,  pp.  431,  432  ;  Norburie  169;    Hawkins    v.   Day,   Ambler,    160; 

on  Chancery  Abuses.  Chamberlain  v.    Chamberlain,    2   Freeni. 

'  Setonv.  Slade,  7  Ves.  273,  264  ;  Len-  141.     But  sec  Coppin    v.   Coppin,  2   P. 

nou  V.  Napper,  2  Sch.  &  Lefr.  684,  685  ;  Will.  206,  297  ;  Orr  v.  Kaines,  2  Ves.  194  ; 

Com.  Dig.    Chancery,    1  A.  r>,     Po^fij  §§  Underwood  v,  Hatton,  5  Beavaii,  36, 
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that  no  case  at  law  lias  yet  decided  that  an  executor  or  administrator, 
once  become  fully  responsible,  by  an  actual  receipt  of  a  part  of  his 
testator's  property,  for  the  administration  thereof,  can  found  his 
discharge  in  respect  thereof,  as  against  a  creditor  seeking  satisfaction 
out  of  the  testator's  assets,  either  on  the  score  of  inevitable  accident, 
or  destruction  by  fire,  or  loss  by  robbery  or  the  like,  or  of  reasonable 
confidence  disappointed,  or  of  loss  by  any  of  the  other  various  means, 
which  afford  an  excuse  to  ordinary  agents  and  bailees  in  cases  o£  loss 
without  any  negligence  on  their  part ;  and  that  courts  of  law  are 
disinclined  to  make  such  a  precedent.^  If  this  be  a  true  description 
of  the  actual  state  of  the  law  on  this  subject,  it  would  become  an 
intolerable  grievance,  if  courts  of  equity  should  not  be  able,  under  any 
circumstances,  to  interfere  in  favour  of  executors  and  administrators, 
in  order  to  prevent  such  gross  injustice.  And,  in  cases  of  this  sort, 
relief  has  accordingly  been  often  granted  by  courts  of  equity,  in  miti- 
gation and  melioration  of  the  hardship  of  the  common  law.^  But,  to 
found  a  good  title  to  such  relief,  it  seems  indispensable,  that  there 
should  have  been  no  negligence  or  misconduct  on  the  part  of  such 
executors  or  administrators  in  the  paymeut  of  the  assets  ;  for  if  there 
has  been  any  negligence  or  misconduct,  that,  perhaps,  may  induce  a 
court  of  equity  to  withhold  its  assistance.^  But  in  the  late  case  of 
Job  V.  Job,*  it  was  laid  down  that  a  pei*sonal  representative  while 
acting  within  the  limits  of  his  duty,  at  law  as  well  as  in  equity,  is 
always  in  the  position  of  a  gi*atuitous  bailee,  and  is  not  liable  for  any 
assets  which  may  be  lost  without  some  default  of  his  own. 

§  91.  Other  cases  may  be  easily  put,  in  which  an  executor  or 
administrator,  would  be  entitled  to  relief  in  equity.  Thus,  if  he 
should  receive  money,  supposed  to  be  due  from  a  debtor  to  the 
estate;  and  it  should  turn  out  that  the  debt  had  been  previously 
paid ;  and,  before  the  discovery,  he  had  paid  away  the  money  to 
creditors  of  the  estate  ;  in  such  a  case  the  supposed  debtor  may 
recover  back  the  money  in  equity  from  the  executor  ;  and  the  latter 
may,  in  the  same  manner,  recover  it  back  from  the  creditors,  to 


V  1  Crosse  v.  Smith,  7  East,  246  ;  John- 
son  V.  Johnson,  3  Boa.  &  Pull.  162,  169. 
But  see  Orr  v.  Kaines,  2  Yes.  194  ;  Haw- 
kins V.  Day,  Ambler,  160.  But,  even  at 
law,  the  payment  of  a  simple  contract  debt, 
without  Rotice  of  a  specialty  debt,  would, 
in  case  of  a  deficiency  of  assets,  protect  the 
executor  or  administrator.  Davis  v. 
Monkhouse,  Fitzgib.  76 ;  Brooking  v. 
Jennings,  1  Mod.  174 ;  Britton  v.  Bathurst, 
3  Lev.  115  ;  Hawkins  v.  Day,  Ambler, 
160,  162.  In  Brisbane  v.  Dacres  (5  Taunt. 
143,  169),  Mr.  Justice  Chambre  seems  to 
have  thought,  that  an  administrator,  pay- 
ing money  per  cajnta,  in  misapplication  of 


the  efl'ects  of  the  intestate,  might  recover 
it  back  at  law.  But  Lord  Chief  Justice 
Mansfield,  in  the  same  case,  doubted  it ; 
and  said  if  he  could,  it  would  bo  only 
under  the  principle  of  ccqum  ct  honuni. 

'  Croft's  Executors  v.  Lyndsey,  2  Freem. 
1  ;  8.  c.  2  Eq.  Abridg.  452 ;  Holt  v.  Holt, 

1  Ch.  Cas.  190 ;  2  P.  Will.  447  ;  Orr  v. 
Kaines,  2  A'es.  194  ;  Moore  v.  Moore,  2 
Vcs.  600 ;  Neltliorp  v.  Hill,  1  Ch.  Cns. 
136  ;  Noel  v.  Robinson,  1  Vem.  90,  94  ; 

2  Eq.  Abridg.  Ex'rs,  K.  p.  452. 

'  See  Hovenden's  note  to  2  Freem.  1  (n. 
3) ;  1  Ch.  Cas.  136. 
*  6  Ch,  D.  562, 
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whom  he  paid  it.^  In  like  manner,  if  an  executor  should  Fecover  a 
judgment,  and  receive  the  amount,  and  apply  it  in  discharge  of  debts, 
and  then  the  judgment  should  be  reversed,  he  is  compellable  to 
refund  the  money,  and  may  recover  it  back  from  the  creditors.^ 

§  92.  Upon  analogous  grounds  a  court  of  equity  will  interpose  in 
favour  of  an  unpaid  legatee,  to  compel  the  other  legatees,  who  have 
been  paid  their  full  legacies,  to  refund  in  proportion,  if  there  was  an 
original  deficiency  of  assets  to  pay  all  the  legacies,  and  the  executor 
is  insolvent ;  but  not,  as  it  should  seem,  if  there  was  no  such  original 
deficiency,  and  there  has  been  a  waste  by  the  executor.^  The  reason 
of  the  distinction  seems  to  be,  that  the  other  legatees  in  the  first 
case  have  received  more  than  their  just  proportion  of  the  assets  ;  but 
in  the  last  case  no  more  than  their  just  proportion.  And,  therefore, 
there  is  nothing  inequitable  on  their  part  in  availing  themselves  of 
their  superior  diligence.'^  But  legatees  are  always  compellable  to 
refund  in  favour  of  creditors ;  because  the  latter  have  a  priority  of 
right  to  satisfaction  out  of  the  assets.^ 

§  93.  Other  illustrations  of  the  doctrine  of  relief  in  equity,  upon 
the  ground  of  accident,  may  be  stated.  Suppose  a  minor  is  bound  as 
apprentice  to  a  person,  subject  to  the  bankrupt  laws,  and  a  large 
premium  is  given  for  the  apprenticeship  to  the  master,  and  he  be- 
comes bankrupt  during  the  apprenticeship ;  in  such  a  case,  equity 
will  interfere,  and  apportion  the  premium,  upon  the  ground  of  the 
failure  of  the  contract  from  accident.^  So,  if  stock  of  a  government 
is  held  for  the  benefit  of  A.  during  life,  and  afterwards  the  growing 
payments,  as  well  as  the  arrears,  ai*e  to  be  for  the  benefit  of  B. ;  and 
then  a  revolution  should  occur,  by  which  the  payments  should  be 
suspended  for  several  years ;  and  A.  should  die,  before  the  arrears 
are  paid ;  there  such  revolution  would  be  treated  as  an  accident ;  and 
the  representatives  of  A.  would  be  entitled  to  the  arreara,  and  not  B., 
notwithstanding  the  language  of  the  contract.  For  the  arrears, 
supposed  in  the  contract,  could  mean  only  such  as  might  ordinarily 


1  Pooloy  r.  Ray,  1  P.  Will  355  ;  2  Eq. 
Abridg.  Ex'ra,  462,  pi.  5. 

2  Ibid. 

*  Orr  V,  Eaiucs,  2  Ves,  194  ;  Moore  r. 
Moore,  2  Ves.  600 ;  Anon.,  1  P.  Will 
495  ;  Walcot  v.  Hall,  id.  Cox's  note  ;  s.  c. 

1  Bro.  Ch.  305,  and  Belt's  notes  ;  Noel  r. 
Robinson,  1  Yern.  94,  Raithbv's  note  (1) ; 
Edwards  v.  Freeman,  2  P.  Will.  447. 

*  Id.  But  it  seems  that  the  executor 
himself  cannot,  in  a  case  of  deficiency  of 
assets,  compel  the  legatees  to  refund  in 
favour  of  another  legatee,  who  is  unpaid, 
where  the  executor  has  made  a  voluntary 
payment ;  but  only  where  the  payment 
has  been  compulsive.  Hodges  v.  Wad- 
din^on,  2  Vent.  360  ;  Newman  v.  Barton, 

2  Vcni.  205 ;  Orr  v.  Kaines,  2  Ves.  194. 


And  in  cases  of  creditors  he  cannot  comixd 
legatees  to  refund,  if  he  knew  of  the  debts 
at  the  time  of  the  payment,  but  only  wlien 
the  debts  were  then  unknown  to  him.  Ncl- 
thorp  V.  Hill,  1  Ch.  Cas.  136  ;  Jewon  v. 
Grant,  3  Swanst.  659  ;  Hodges  v.  Wad- 
dington,  2  Vent.  360.  So  that  the  rights 
of  the  executor  himself,  and  those  of  lega- 
tees and  creditors,  are  not  precisely  the 
same  in  all  cases  of  a  deficiency  of  assets. 

*  Noel  V.  Robinson,  1  Vem.  90,  94  ;  id. 
460  ;  Newman  v.  Barton,  2  Vern.  205  ; 
Nclthorpv.  Hill,  1  Ch.  Cas.  136;  Anon., 
1  Vem.  162  ;  Hard  wick  v.  Mynd,  1  Anst. 
112. 

« Hale  V.  Webb,  2  Bro.  Ch.  78,  and 
Belt's  note.  Ex  parte  Sandby,  1  Atk, 
149  ;  jiost,  §  472. 
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occur,  and  not  such  as  should  arise  from  extraordinary  events.^  So, 
if  an  annuity  is  directed  by  a  will  to  be  secured  by  public  stock,  nnd 
^an  investment  is  made  accordingly,  sufficient  at  the  time  for  the 
purpose ;  but  afterwards  the  stock  is  reduced  by  an  act  of  parlia- 
ment, so  that  the  stock  becomes  insufficient ;  equity  will  decree 
the  deficiency  to  be  made  up  against  the  residuary  legatees,  as  an 
accident.^ 

§  94.  In  the  execution  of  mere  powers,  it  has  been  said  that  a 
court  of  equity  will  interpose,  and  grant  relief  on  account  of  accident, 
as  well  as  of  mistake.  And  this  seems  regularly  true,  where,  by 
accident,  there  is  a  defective  execution  of  the  power.  But  where 
there  is  a  non-execution  of  the  power  by  accident,  there  seems  more 
reason  to  question  the  doctrine.  It  is  true,  that  it  was  said  by  two 
judges  in  a  celebrated  case,  that,  if  the  party  appear  to  have  intended 
to  execute  his  power,  and  is  prevented  by  death,  equity  will  inter- 
pose to  effectuate  his  intent ;  for  it  is  on  impediment  by  the  act  of 
God.^  But  it  is  doubtful  whether  this  doctrine  can  be  maintained, 
unless  the  party  has  taken  some  preparatory  steps  for  the  execution  ; 
so  that  it  may  be  deemed  a  case,  not  of  non-execution,  but  of  de- 
fective execution.  And  it  has  been  said,  that  equity  will  also  relieve 
in  cases  of  a  defective  execution  of  a  power,  where  it  is  rendered 
impossible,  by  circumstances  over  which  the  party  has  no  control,  for 
him  to  execute  it ;  as  if  he  is  sent  abroad  by  the  government,  and 
the  prescribed  witnesses  cannot  be  obtained ;  or  if  the  remainder- 
man refuses  to  the  party  a  sight  of  the  deeds  creating  the  power,  so 
that  the  party  cannot  asceitain  the  proper  form  of  executing  it.  But 
it  seems  to  be  now  settled  that  a  non-execution  of  a  power  will  not 
be  aided  unless  the  execution  has  been  prevented  by  fraud.* 

§  95.  In  regard  to  the  defective  execution  of  powers,  resulting 
either  from  accident  or  mistake,  or  both,  and  also  in  regard  to  agree- 
ments to  execute  powers  (which  may  generally  be  deemed  a  species 
of  defective  execution),  courts  of  equity  do  not  in  all  cases  interfere 
and  grant  relief ;  but  grant  it  only  in  favour  of  persons,  in  a  moral 
sense  entitled  to  the  same,  and  viewed  with  peculiar  favour,  and 
where  there  are  no  opposing  equities  on  the  other  side.  Without 
undertaking  to  enumerate  all  the  qualifications  of  doctrine  belonging 
to  this  intricate  subject,  it  may  be  stated,  that  courts  of  equity,  in 
cases  of  defective  execution  of  powers,  will  (unless  there  be  some 
countervailing  equity)  interpose,  and  grant  relief  in  favour  of  pur- 
chaser, creditors,  a  wife,  a  child,  and  a  charity ;  but  not  in  favour  of 

»  Hatchett  v.  Pattle,  6  Madd.  4.  Cb.  Cas.  69,  93. 

«  Davies  v.  Wattier,  1  Sim.  &  Stu.  463  ;  *  Piggatt  v.  Penrise,  Com.  250  ;  Black- 
May  V.  Bennett,  1  Ruasell,  370.  well  v.  Ascott,  2  Eq.  Ca.  Abr.  6^9  n, 
3  £arl  of  Batb  and  Montague's  case,  3 
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the  donee  of  the  power,  or  a  husband,  or  grandchildren,  or  remote 
relations,  or  strangers  generally. 

§  96.  But  in  cases  of  defective  execution  of  powers  we  are  care- 
fully to  distinguish  between  powers  which  are  created  by  private 
parties,  and  those  which  are  specially  created  by  statute ;  as,  for 
instance,  powers  of  tenants  in  tail  to  make  leases.  The  latter  are 
construed  with  more  strictness,  and  whatever  formalities  are  required 
by  the  statute,  must  be  punctually  complied  with,  otherwise  the 
defect  cannot  be  helped,  or,  at  least,  may  not,  perhaps,  be  helped  in 
equity ;  for  courts  of  equity  cannot  dispense  with  the  regulations 
prescribed  by  a  statute  ;  at  least,  where  they  constitute  the  apparent 
policy  and  object  of  the  statute.^  But  in  Shannon  v.  Bradstreet,^ 
Lord  Redesdale  held  that  a  defective  appointment  of  a  tenant  for  life 
under  a  power  of  leasing  would  be  aided  in  equity  as  against  the 
remainderman.  And  by  the  12  &  13  Yict.  c.  26,  amended  by  13  & 
14  Vict.  c.  17,  relief  in  certain  cases  is  given  to  lessees  against  defects 
in  leases  made  under  powers  of  leasing. 

§  97.  As  to  the  defects  which  may  be  remedied,  they  may  generally 
be  said  to  be  any  which  are  not  of  the  very  essence  or  substance  of 
the  power.  Thus,  a  defect  by  executing  the  power  by  ^(dll,  when  it 
is  required  to  be  by  a  deed,  or  other  instrument,  inter  vivos,  will  be 
aided.^  So,  the  want  of  a  seal,  or  of  witnesses,  or  of  a  signature,  and 
defects  in  the  limitations  of  the  property,  estate,  or  interest,  will  be 
aided.  And,  perhaps,  the  same  rule  will  apply  to  defective  execu- 
tions of  powei-s  by  femes  covert.  But  equity  will  not  aid  defects 
which  are  of  the  very  essence  or  substance  of  the  power ;  as,  for 
instance,  if  the  power  be  executed  without  the  consent  of  parties  who 
are  required  to  consent  to  it.  So,  if  it  be  required  to  be  executed  by 
will,  and  it  is  executed  by  an  irrevocable  and  absolute  deed;  for 
this  is  apparently  contrary  to  the  settler's  intention,  a  will  being 
always  revocable  during  the  life  of  the  testator;  whereas,  a  deed 
would  not  be  revocable  unless  expressly  so  stated  in  it. 

§  98.  But  a  class  of  cases  more  common  in  their  occurrence,  as  well 
as  more  extensive  in  their  operation,  will  be  found,  where  trusts,  or 
powers  in  the  nature  of  trusts,  are  required  to  be  executed  by  the 
trustee  in  favour  of  particular  persons,  and  they  fail  of  being  so  exe- 
cuted by  casualty  or  accident.  In  all  such  cases  equity  will  interpose, 
and  grant  suitable  relief.  Thus,  for  instance,  if  a  testator  should,  by 
his  will,  devise  certain  estates  to  A.,  with  directions,  that  A.  should, 
at  his  death,  distribute  the  same  among  his  children  and  relations  as 
he  should  choose,  and  A.  should  die  without  making  such  distribution, 
a  court  of  equity  would  interfere,  and  make  a  suitable  distribution  ; 

»  Earl  of  Darlington  v.  Pulteney,  Co^vp.  -  Sc.  &  L.  62. 

267.  3  See  Mill  v.  Mills,  8  Irish  Eq.  292. 
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because  it  is  not  given  to  the  devisee  as  a  m^re  power,  but  as  a  trust 
and  duty  which  he  ought  to  fulfil;  and  his  omission  so  to  do  by 
accident,  or  design,  ought  not  to  disappoint  the  objects  of  the  bounty. 
It  would  be  very  different  if  the  case  were  of  a  mere  naked  power, 
and  not  a  power  coupled  with  a  trust^ 

§  99.  Another  class  of  cases  is,  where  a  testator  cancels  a  former 
will  upon  the  presumption  that  a  later  will  made  by  him  is  duly 
executed  when  it  is  not.  In  such  a  case  it  has  been  decided  that  the 
former  will  shall  be  set  up  against  the  heir  in  a  court  of  equity, 
and  the  devisee  be  relieved  there,  upon  the  ground  of  accident.  ^ 
But  this  class  seems  more  properly  to  belong  to  the  head  of  mistake, 
or  of  a  conditional  presumptive  revocation,  where  the  condition  has 
failed.* 

§  99  a.  Courts  of  equity  will  also  interfere  and  grant  relief  (as  we 
shall  presently  more  fully  see)  where  there  has  been  by  accident  a 
confusion  of  the  boimdaries  between  two  estates.  So  they  will  also 
grant  relief,  where,  by  reason  of  such  confusion  of  boundaries  by  acci- 
dent, the  remedy  by  distress  for  a  rent  charged  thereon  is  gone.^ 

§  99  b.  So,  where  by  accident  or  mistake,  upon  a  transfer  of  a  bill 
of  exchange,  or  a  promissory  note,  there  has  been  an  omission  by  the 
party  to  indorse  it  according  to  the  intention  of  the  transfer,  in  such 
a  case,  the  party,  or,  in  case  of  his  death,  his  executor  or  adminis- 
t»to>,  m>y  be  .impelled  m  «iuit;  to  m,J»  the  inion>m>ui.  «>d  if 
a>e  p.rt/h„  ™i  beoom,  lkj,pt,  or  hi,  osfto  i,  i..ol,on,  hi, 
assignees  will  be  compelled  to  make  it ;  for  the  transaction  amounts 
to  an  equitable  assignment,  and  a  court  of  equity  will  clothe  it  with  a 
legal  effect  and  title.^ 

§  100.  These  may  suffice,  as  illustrations  of  the  general  doctrine  of 
relief  in  equity  in  cases  of  accident.  They  all  proceed  upon  the 
same  common  foundation,  that  there  is  no  adequate  or  complete 
remedy  at  law  under  all  the  circumstances ;  that  the  party  has  rights 
which  ought  to  be  protected  and  enforced ;  or  that  he  will  sustain 
some  injury,  loss,  or  detriment,  which  it  would  be  inequitable  to  throw 
upon  him. 

§  101.  And  this  leads  us,  naturally,  to  the  consideration  of  those 
cases  of  accident,  in  which  no  relief  will  be  granted  by  courts  of 

*  Harding  r.  Glyn,  1  Atk.  469,  and  note  fere  with  the  execution  or  revocation  of 

by  Saunders  ;  Brown  v.  Higgs,  4  Vea.  709  ;  wills  during    tlie    life   of   the    testator  ; 

5  id.  495  ;  8  id.  661 ;  2  Chance  on  Powers,  certainly   not,   unless  to  relieve  against 

ch.  23,  §  1.  fraud. 

«  Onions  v.  Tyrer,  1  P.  Will.  343,  345 ;  «  1  P.  Will.  345,  Cox's  note ;  Burten- 

s.  c.  2  Vem.  741 ;  Prec.  Ch.  459.     It  is  sliaw  t'.  Gilbert,  Co^vp.  49. 

questionable  whether  at  the  present  day,  **  Duke  of  Leeds  v,  Powell,  1  Ves.  171 ; 

and  especially  since  the  establishment  of  post,  §  622. 

the  court  of  probate  with  exclusive  jurisdic-  *  Watkins  v.  Maule,  2  Jac.   &  Walk, 

tion  over  vmla  of  personal  property  given  it  237. 
by  Statute,  a  court  of  equity  would  inter* 
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equity.  In  the  first  place,  in  matters  of  pcNsitive  contract  and  obliga- 
tion, created  by  tbe  party  (for  it  is  different  in  obligations  or  duties 
created  by  law),^  it  is  no  ground  for  the  interference  of  equity,  that 
the  party  has  been  prevented  from  fulfilling  them  by  accident ;  or, 
that  he  has  been  in  no  default ;  or,  that  he  has  been  prevented  by 
accident  from  deriving  the  full  benefit  of  the  contract  on  bis  own 
side.^  Thus,  if  a  lessee  on  a  demise  covenants  to  keep  the  demised 
estate  in  repair,  he  will  be  bound  in  equity  as  well  as  in  law  to  do  so, 
notwithstanding  any  inevitable  accident  or  necessity  by  which  the 
premises  are  destroyed  or  injured  ;  as  if  they  are  burnt  by  lightning, 
or  destroyed  by  public  enemies,  or  by  any  other  accident,  or  by 
overwhelming  force.  The  reason  is,  that  he  might  have  provided  for 
such  contingencies  by  his  contract,  if  he  had  so  chosen ;  and  the  law 
will  presume  an  intentional  general  liability,  where  be  has  made  no 
exception.^ 

§  102.  And  the  same  rule  applies  in  like  cases,  where  there  is  an 
express  covenant  (without  any  proper  exception)  to  pay  rent  during 
the  term.  It  must  be  paid,  notwithstanding  the  premises  are  acci- 
dentally burnt  down  during  the  term.  And  this  is  equally  true  as  to 
the  rent,  although  the  tenant  has  covenanted  to  repair,  except  in 
cases  of  casualties  by  fire,  and  the  premises  are  burnt  down  by  such 
casualty ;  for,  Expreasio  uniua  eat  excluaio  altei^ius.*  In  all  cases  of 
this  sort  of  accidental  loss  by  fire,  the  rule  prevails.  Ilea  peHt  domino  ; 
and,  therefore,  the  tenant  and  landlord  suffer  according  to  their  pro- 
portions of  interest  in  the  property  burnt;  the  tenant  during  the 
term,  and  the  landlord  for  the  residue. 

§  103.  And  the  like  doctrine  applies  to  other  cases  of  contract, 
where  the  parties  stand  equally  innocent.^  Thus,  for  instance,  if 
there  is  a  contract  for  a  sale  at  a  price  to  be  fixed  by  an  award  during 
the  life  of  the  parties,  and  one  of  them  dies  before  the  award  is  made, 
the  contract  fails,  and  equity  will  not  enforce  it  upon  the  ground  of 
accident ;  for  the  time  of  making  the  aw$trd  is  expressly  fixed  in  the 
contract  according  to  the  pleasure  of  the  parties ;  and  there  is  no 
equity  to  substitute  a  different  period.^ 

§  104.  So,  if  A.  should  covenant  with  B.  to  convey  an  estate  for 
two  lives  in  a  church  lease  to  B.  by  a  certain  day,  and  one  of  the  lives 


^  Paradine  v.  Jane,  Aleyn,  27.  See  also 
Story  on  Bailments,  §§  25,  85,  86. 

-  Berrisford  v.  Done,  1  Vera.  98. 

»  Id.,  Dyer,  88  (a) ;  Chesterfield  v,  Bol- 
ton, Com,  627  ;  BuUock  v,  Dommitt,  6  T. 
R.  650 ;  Brecknock,  &c.  Canal  Company 
r.  Pritchard,  6  T.  R.  760  ;  Paradine  v, 
Jane,  Aleyn,  27  ;  Monk  v.  Cooper,  2  Str. 
768 ;  Harrison  v.  Lord  North,  1  Ch.  Cas. 
83. 


<  Monk  V.  Cooper,  2  Str.  763  ;  s.  c.  2 
Lord  Raymond,  1477  ;  Balfour  v,  Weston, 
1  T.  R.  810 ;  Doe  v.  Sandham,  1  T.  R. 
705,  710  ;  Hare  v.  Groves,  8  Anst.  687  ; 
Holtzapffell  v.  Baker,  18  Ves.  115 :  Pym 
V.  Blackburn,  8  Ves.  34,  88. 

*  Com.  Dig.  Chancery,  8  F.  6. 

"  Blundell  r.  Brettargh,  17  Ves.  282. 
240.  ' 
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sbould  afterwards  drop  before  the  day  appointed  for  the  conveyance, 
B.  would  be  compelled  to  stand  by  his  contract,  and  to  accept  the 
conveyance ;  for  neither  party  is  in  any  fault ;  and  B.^  by  the  con- 
"  tract,  took  upon  himsfelf  the  risk  by  not  providing  for  the  accident.^ 
So,  if  an  estate  should  be  sold  by  A»  to  B.,  for  a  certain  sum  of 
money  and  an  annuity,  and  the  agreement  should  be  fair,  equity  will 
not  grant  relief,  although  the  party  should  die  before  the  payment  of 
any  annuity.^ 

§  105.  Courts  of  equity  will  not  grant  relief  to  a  party  upon  the 
ground  of  accident,  where  the  accident  has  arisen  from  his  own  gross 
negligence  or  fault ;  for  in  such  a  case  the  party  has  no  claim  to  come 
into  a  court  of  justice  to  ask  to  be  saved  from  his  own  culpable  mis- 
conduct. And,  on  this  account,  in  general,  a  party  coming  into  a 
court  of  equity  is  bound  to  show  that  his  title  to  relief  is  unmixed 
with  any  gross  misconduct  or  negligence  of  himself  or  his  agents. 

§  105  a.  Courts  of  equity  will  not  interfere  upon  the  ground  of 
accident,  where  the  party  has  not  a  clear  vested  right ;  but  his  claim 
rests  in  mere  expectancy,  and  is  a  matter,  not  of  trust,  but  of  volition. 
Thus,  if  a  testator,  intending  to  make  a  will  in  favour  of  particular 
persons,  is  prevented  from  doing  so  by  accident,  equity  cannot  grant 
relief ;  for  it  is  not  in  the  power  of  the  court  to  relieve  against  acci- 
dents which  prevent  voluntary  dispositions  of  estates;  ^  and  a  legatee 
or  devisee  can  take  only  by  the  bounty  of  the  testator,  and  has  no 
independent  right,  until  there  is  a  title  consummated  by  law.  The 
same  principle  applies  to  a  mere  naked  power,  such  as  a  power  of 
appointment,  uncoupled  with  any  trust ;  if  it  is  unexecuted  by  acci- 
dent or  otherwise,  a  court  of  equity  will  not  interfere  and  execute  it, 
as  the  party  could  or  might  have  done.*  But  if  there  be  a  trust,  it 
will,  as  we  have  seen,  be  otherwise. 

§  106.  In  the  next  place,  no  relief  will  be  granted  on  account  of 
accident,  where  the  other  party  stands  upon  an  equal  equity,  and  is 
entitled  to  equal  protection.  Upon  this  giound,  also,  equity  will  not 
interfere  to  give  effect  to  an  imperfect  will  against  an  innocent  heir- 
at-law  ;  for,  as  heir,  he  is  entitled  to  protection,  whatever  might  have 
been  the  intent  of  the  testator,  unless  his  title  is  taken  away  according 
to  tl)e  rules  of  law. 

§  107.  So,  if  a  tenant  for  life,  or  in  tail,  have  a  power  to  raise 
money,  and  he  raises  money  by  mortgage,  without  any  reference  to 
the  power,  and  not  in  conformity  to  it,  the  mortgage  will  not  bind 

1  White  V.  Nutt,  1  P.  Will.  61.  *  Brown  v.  Higgs,  8  Ves.  561 ;  Pierson 

•  Mortimer  v.  Capper,  1  Bro.  Ch.  166  ;  v.  Gamet,  2  Brown,  Ch.  38,  226 ;  Dnke  of 

Jackson  v.  Ijcver,  3  Bro.  Ch.   606.    See  Marlborough  v.  Godolphin,  2  Ves.  61,  and 

also  9  Ves.  246.  Belt's  Supplement,  277,  278  ;  Harding  v, 

3  Whitton  r.    Russell,  1  Atk.   448  ;  1  Glyn,  1  Atk.  469,  and  Saundera's  note  ; 

Mad.  Ch.  Pr.  46.  Toilet  i\  Toilet,  2  P.  WUl.  489. 
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the  heir  in  tail.^  So,  if  a  tenant  in  tail  conveys  the  estate  by  bargain 
and  sale,  or  enters  into  a  contract  of  sale,  and  covenants  to  bar  the 
entail,  and  dies  before  the  entail  is  barred,  the  heir  in  tail,  or  remain- 
derman, would  not,  before  the  Settled  Land  Act,  1882,  have  been 
bound,  for  he  was  deemed  a  pui'chaser  under  the  donor,  and  entitled 
to  protection,  as  such ;  and  a  court  of  equity  would  not,  further  than 
a  court  of  law,  cany  into  effect  against  him  any  act  of  a  former  tenant 
in  tail.  But  now,  by  s.  31  of  the  above  Act,  the  contracts  entered 
into  by  the  tenant  in  tail  will  bind  the  remainderman. 

§  108.  And,  generally,  against  a  bmidjide  purchaser,  for  a  valuable 
consideration,  without  notice,  a  court  of  equity  will  not  interfere  on 
the  ground  of  accident ;  for,  in  the  view  of  a  court  of  equity,  such  a 
purchaser  has  as  high  a  claim  to  assistance  and  protection  as  any 
other  person  can  have.  Principles  of  an  analogous  nature  seem  to 
have  governed  in  many  of  the  cases  in  which  the  want  of  a  surrender 
of  copyhold  has  been  supplied  by  courts  of  equity. 

§  109.  Perhaps,  upon  a  general  survey  of  the  grounds  of  equitable 
jurisdiction  in  cases  of  accident,  it  will  be  found  that  they  resolve 
themselves  into  the  following :  that  the  party  seeking  relief  has  a 
clear  right,  which  cannot  otherwise  be  enforced  in  a  suitable  manner  ; 
or,  that  he  will  be  subjected  to  an  unjustifiable  loss,  without  any 
blame  or  misconduct  on  his  own  part ;  or,  that  he  has  a  superior 
equity  to  the  party  fi:x)m  whom  he  seeks  the  relief. 

1  Jenkins  v.  Kemis,  1  Ch.  Cas.  103 ;  s.  c.  cited  2  P.  Will.  667. 
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CHAPTER    V. 

MISTAKE. 

§  110.  Jurisdiction  of  courts  of  equity,  ns  founded  on  mistake  of  law,  or  fact. 

§  111.  The  general  nile  is,  that  ignorance  of  law  will  not  avail ;  innocent  mistake  of 
fact  will. 

§  112.  If  one,  by  mistake  of  law,  release  a  co-obligor,  or  fail  to  insert  a  power  of 
revocation,  equity  will  not  relieve. 

§  113.  Cases  of  mistake  of  law. 

§  116.  Lord  King's  construction  of  the  maxim,  Igtiorantia  Jwis,  kc. 

§  117,  118.  Ignorance  of  one's  rights  a  ground  of  relief. 

§  119.  Case  of  surprise. 

§  120.  Mistakes  of  law  as  to  one's  title  sometimes  ground  of  relief. 

§  121.  Mistake  of  clear  law,  as  to  title,  rclievable  ;  alitor,  if  doubtful. 

§  122-130.  The  distinction  between  mistakes  of  law  and  of  fact  further  discussed,  and 
the  cases  compared. 

§  131-133.  The  validity  of  compromises.  How  affected  by  the  ignorance  or  suppress 
sion  of  material  facts.     Family  settlements. 

§  134.  Mistake  of  law,  with  surprise,  ground  of  relief. 

§  135.  So  also  where  there  exists  special  confidence. 

§  136.  Relief  from  the  defective  nature  of  instnimeuts. 

§  137,  138.     The  rule  more  specifically  defined. 

§  138  a.  The  present  state  of  the  law  considered. 

§  139.  Mistake  of  title  no  groimd  of  relief  against  a  hoimfidc  purchaser. 

§  139,  140.  The  distinction  between  mistake.s  of  fact,  and  of  law. 

§  141.  The  mistake  must  bo  material. 

§  142-144.  "Where  the  parties  are  under  mutual  misapprehension  as  to  the  existence, 
or  essential  condition  of  the  subject-matter  of  a  contract,  equity  will  relieve. 

§  144  a.  But  not  against  a  mere  mistaken  estimate  of  quantity  or  quality. 

§  145.  Equity  will  restrain  the  operation  of  general  wonls. 

§  146.  But  will  not  relieve  from  one's  own  negligence. 

§  147,  148.  Or  where  the  mistake  was  made  by  one  party,  and  there  was  no  breach  of 
confidence. 

§  149.  Or  where  the  mistake  is  not  in  regaixl  to  essential,  inherent  qualities. 

§  150,  151.  "Where  there  is  material  mistake,  equity  will  not  interfere,  unless  the 
eiTor  is  fundamental. 

§  152-156.  Equity  will  reform  written  contracts,  upon  oral  proof,  to  defeat  fraud  and 
oppression. 

§  157.  But  the  proof  must  be  unquestionable. 

§  158,  159.  The  extent  to,  and  the  grounds  upon,  which  equity  interferes. 

§  160-162.  Will  interfere,  when  mistake  is  proved  by  other  writings,  or  by  parol,  or  is 
clearly  implied. 

§  163-164.  But  not  where  the  implication  is  rebutted,  or  against  a  surety.  Other 
points  and  new  cases. 

§  165.  Will  only  interfere  as  to  the  original  parties,  and  those  standing  in  the  same 
right. 
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§  166.  Will  interfere  to  supply  defects. 
§  167.  And  when  contract  has  been  cancelled  by  mistake. 
§  168.  "Will  eiTcctuatc  the  true  intention. 

§  169-172.  Equity  will  aid  the  defective  execution  of  a  power,  but  not  the  non- 
execution. 
§  173.  But  a  power  of  appointment  by  will  cannot  be  executed  by  an  absolute  deed. 
§  174.  Will  aid  defective  execution  by  will,  but  not  a  defective  power. 
§  175.  Will  not  cure  defects  of  substance. 
§  176.  Will  not  aid  volunteers  unless  misled  without  fault 
§  177.  Will  not  relieve  against  the  express  provisions  of  a  statute. 
§  178.  Would  not  aid  a  defective  fine,  or  recovery. 
§  179,  180.  Will  correct  mistakes  apparent  on  the  face  of  the  will. 
§  180  a. -183.  This  is  done  vrith  caution,  and  not  always  wisely  then. 

§  110.  We  may  next  pass  to  the  consideration  of  the  jurisdiction 
of  the  courts  of  equity,  founded  upon  the  ground  of  mistake.  This 
is  sometimes  the  result  of  accident,  in  its  large  sense  ;  but,  as  contra- 
distinguished from  it,  it  is  some  unintentional  act,  or  omission,  or 
error,  arising  from  ignorance,  surprise,  imposition,  or  misplaced  con- 
fidence. Mistakes  are  ordinarily  divided  into  two  sorts  :  mistakes  in 
matter  of  law,  and  mistakes  in  matter  of  fact. 

§111.  And  first,  in  regard  to  mistakes  in  matter  of  law.  It  is  a 
well-known  maxim,  that  ignorance  of  law  will  not  furnish  an  excuse 
for  any  person,  either  for  a  breach,  or  for  an  omission  of  duty  ; 
Ignorantla  legis  neviinem  excusat ;  and  this  maxim  is  equally  as 
much  respected  in  equity  as  in  law.^     It  probably  belongs  to  some  of 


»  BQbie  v.  Lumloy,  2  East,  469 ; 
Stevens  v.  Lynch,  12  East,  38  ;  Frank  v, 
Frank,  1  Ch.  Cas.  84.  How  far  money, 
paid  under  a  mistake  of  law,  is,  as  the 
civil  law  phrases  it,  liable  to  rcjKiition^ 
that  is,  to  a  recovery  back,  has  been  a 
matter  much  discussed  by  civilians,  nnd 
upon  which  they  are  divided  in  opinion. 
Pothier  and  Heineccius  maintain  the  nega- 
tive ;  Vinnius  and  D'Aguesseau  the  affir- 
mative, the  latter  especially  in  a  very 
masterly  dissertation.  Sir  W.  D.  Evans, 
in  the  Appendix  to  his  translation  of  Po- 
thier on  Obligations  (Vol.  2,  pp.  408  to 
437),  has  given  a  translation  of  D*Agues- 
seau  and  Vinnius  ;  and  Sir  W.  D.  Evans 
has  prefixed  to  them  a  view  of  his  own 
reasoning  in  support  of  the  same  doctrine 
(id.  vol.  2,  p.  369).  The  text  of  the 
Koman  law  seems  manifestly  on  the  other 
side,  although  the  force  of  the  text  has 
been  attempted  to  be  explained  away,  or 
at  least  limited.  The  Digest  (Lib.  22, 
tit.  6,  1.  9,  §§  3,  5)  says,  "  Ignorantia 
facti,  non  juris,  prodesse ;  nee  stultis 
solere  succurri,  sed  errantibus  ; "  and  still 
more  explicitly  the  Code  says  (Lib.  1,  tit. 
18,  L  10),  "Cum  quis  jus  ignorans  indcbi- 
tatam  pccuniam  solveret,  cessat  repetitio  ; 
per  ignorautiam  enim  facti  tantiim  repeti- 
tionem  indcbiti  soluti  compctorc  tibi 
notiun  est."  See  also  1  Pothier,  Oblig. 
Pt  4,  ch.  3,  §  1,  n.  834  ;  1  Evans's  Po- 


thier on  Oblig.  523,  524  ;  Potliier,  Pand. 
Lib.  22,  tit.  6  ;  Cujaccii  Opera,  Tom.  4, 
p.  502 ;  Comm.  ad  Leg.  vii.  de  Jur.  et 
Fact.  Ignor.  ;  Heinecc.  ad  Pand.  Lib.  22, 
tit.  6,  §  146  ;  1  Domat,  Civil  Law,  B.  1, 
tit.  18,  §  1,  n.  18  to  17.  But  the  question 
is  a  very  different  one,  hr»w  far  a  promise 
to  pay  IS  a  binding  obligation  ;  for  a  party 
may  not  bo  bound  by  the  latter  to  pay, 
although  he  may  not,  if  he  has  paid  the 
money,  be  entitled  to  recover  it  back. 
Heineccius  {uhi  siipra)  insists  on  this  dis- 
tinction, founding  himself  on  the  Roman 
Law.  Cujaccins  also  insists  on  the  same 
distinction  (Cujac.  Opera,  Tom.  4,  606, 
507,  edit  1758).  D'Agucsseau  denies  the 
distinction,  as  not  founded  in  reason,  and 
insists  on  the  same  right  in  both  cases. 
Sir  W.  D.  Evans  holds  to  the  same 
opinion  ;  but  insists,  at  all  events,  that  a 
mere  promise  to  pay,  under  a  mistake  of 
law,  is  not  binding.  2  Evans's  Pothier  on 
Oblig.  395,  &c.  There  i.-^  certainly  great 
force  in  his  reasoning.  It  has,  however, 
been  rejected  by  the  English  courts ;  and 
a  promise  to  pay,  upon  a  supposed  liability, 
and  in  ignorance  of  the  law,  has  been  held 
to  bind  the  party  ;  Stevens  v.  Lynch,  12 
East,  38  ;  Goodman  v.  Sayers,  2  Jac.  k 
Walk.  263 ;  Brisbane  r.  i)acre.%  5  Taunt. 
143  ;  East  India  Company  r.  Tritton,  8  B. 
&  Cressw.  280. 
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the  earliest  rudiments  of  English  jurisprudence ;  and  is  certainly  so 
old,  as  to  have  been  long  laid  up  among  its  settled  elements.  We 
find  it  stated  with  great  clearness  and  force  in  the  Doctor  and 
Student,  where  it  is  affirmed,  that  every  man  is  bound  at  his  peril  to 
take  knowledge  what  the  law  of  the  realm  is  ;  as  well  the  law  made 
by  statute,  as  the  common  law.^  The  probable  ground  for  the  maxim 
is  that  suggested  by  Lord  EUenborough,  that  otherwise  there  is  no 
saying  to  what  extent  the  excuse  of  ignorance  might  not  be  carried.- 
Indeed,  one  of  the  remarkable  tendencies  of  the  English  common  law 
upon  all  subjects  of  a  general  nature  is,  to  aim  at  practical  good, 
rather  than  theoretical  perfection ;  and  to  seek  less  to  administer 
justice  in  all  possible  cases  than  to  furnish  rules  which  shall  secure  it 
in  the  common  course  of  human  business.  If,  upon  the  mere  ground 
of  ignorance  of  the  law,  men  were  admitted  to  overhaul  or  extinguish 
their  most  solemn  contracts,  and  especially  those  which  have  been 
executed  by  a  complete  performance,  there  would  be  much  embar- 
rassing litigation  in  all  judicial  tribunals,  and  no  small  danger  of 
injustice,  from  the  nature  and  difficulty  of  the  proper  proofs.  The 
presumption  is,  that  every  person  is  acquainted  with  his  own  rights, 
provided  he  has  had  a  reasonable  opportunity  to  know  them.  And 
nothing  can  be  more  liable  to  abuse,  than  to  permit  a  person  to 
reclaim  his  property  upon  the  mere  pretence,  that  at  the  time  of 
parting  with  it,  he  was  ignorant  of  the  law  acting  on  his  title.  Mr. 
Fonblanque  has  accordingly  laid  it  down  as  a  general  proposition, 
that  in  courts  of  equity  ignorance  of  the  law  shall  not  affect  agree- 
ments, nor  excuse  from  the  legal  consequences  of  particular  acts.* 
And  he  is  fully  borne  out  by  authorities.* 

§  112.  One  of  the  most  common  cases,  put  to  illustrate  the  doctrine, 
is,  where  two  are  bound  by  a  bond,  and  the  obligee  releases  one, 
supposing,  by  a  mistake  of  law,  that  the  other  will  remain  bound. 
In  such  a  case  the  obligee  will  not  be  relieved  in  equity  upon  the 
mere  ground  of  his  mistake  of  the  law ; '  for  there  is  nothing  inequit- 


>  Doct.  &  Stud.  Dial.  2,  ch.  46. 

'  Bilbie  v,  Lumley,  2  East,  469,  472. 

a  1  FonbL  Eq.  B.  1,  ch.  2,  §  7,  note  {v) ; 
1  Mad.  Ch.  Pr.  60.    Rep.  364;  1  Yes.  127. 

*  The  doctrine  was  pushed  to  a  gi-eat 
extent  (as  Mr.  Fonblanque  has  remarked) 
in  Wildey  v.  Cooper  Company,  cited  in  a 
note  to  East  r.  Thornbury,  3  P.  Will.  127, 
note  B.  and  Atwood  v.  Lamprey  (id.),  in 
which  a  tenant,  who  had  paid  a  rent  or 
annuity  charged  on  land,  without  deduct- 
ing the  land  tax,  was  not  allowed  to  re- 
cover back  the  amount  by  a  bill  in  equity. 
1  Fonbl.  Eq.  B.  1,  ch.  2,  §  7,  note  (r). 
There  is  an  appearance  of  hardship  in  this 
doctrine  ;  but  it  has  been  fully  recognized 
in  a  late  case,  where  an  executor  jtaid 
interest  on  a  legacy  without  deducting  the 


property  tax.  CuiTie  v.  Goold,  2  Mad. 
163  ;  and  Smith  \\  Jackson,  1  Mad.  623. 
Lord  Hardwicke  also  acted  upon  the  same 
doctrine  in  Nichols  v.  Leeson,  3  Atk.  673. 
The  cases  resolve  themselves  into  an  over- 
payment by  mistake  of  law,  or  of  fact ;  and 
probably  of  the  former.  But  it  does  not 
appear  in  any  of  these  cases,  that  the  mis- 
take was  not  mutual.  It  is  a  little  diffi- 
cult to  reconcile  these  cases  with  the  doc- 
trine in  Bingham  v.  Bingham,  1  Ves.  126, 
and  Belt's  Supp.  79.  Bingham  t?.  Bing- 
ham was  mentioned  with  approval  in 
Cooper  r.  Phibbs,  L.  R.  2  H.  L.  149. 

*  Com.  Dig.  Chancery,  3  F.  8 ;  Harmon 
t'.  Cannon,  4  Vin.  Abriilg.  887,  pi.  3 ;  1  P. 
Will.  723,  727;  2  Atk.  691;  Cann  r. 
Cann,  1  P.  WiU.  723,  727.     But  see  Ex 
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able  in  the  co-obligors  availing  himself  of  his  legal  lights,  uor  of  the 
other  obligor  8  insisting  upon  his  release,  if  they  have  both  acted 
bond  fide,  and  there  has  been  no  fraud  or  imposition  on  their  side  to 
procure  tlie  release.^  So,  where  a  party  had  a  power  of  appointment, 
and  executed  it  absolutely,  without  introducing  a  power  of  revocation, 
upon  a  mistake  of  law,  that  being  a  voluntary  deed,  it  was  revocable, 
relief  was  in  like  manner  denied.-  If  the  power  of  revocation  had 
been  intended  to  be  put  into  the  appointment,  and  omitted  by  a 
mistake  in  the  draft,  it  would  have  been  a  very  different  matter. 

§  113.  The  same  principle  applies  to  agreements  entered  into  in 
good  faith,  but  under  a  mistake  of  the  law.  Tbey  are  generally  held 
valid  and  obligatory  upon  the  parties.^  Thus,  where  a  clause  con- 
taining a  power  of  redemption,  in  a  deed  granting  an  annuity,  after 
it  had  been  agreed  to,  was  deliberately  excluded  by  the  parties  upon 
a  mistake  of  law,  that  it  would  render  the  contract  usurious ;  the 
court  of  chancery  refused  to  restore  the  clause,  or  to  grant  relief.* 
Lord  Eldon,  in  commenting  on  this  case,  said  that  it  went  upon  au 
undisputable  clear  principle,  that  the  parties  did  not  mean  to  insert 
in  the  agreement  a  provision  for  redemption,  because  they  were  all 
of  one  mind  that  it  would  be  ruinous.  And  they  desired  the  court 
to  do,  not  what  they  intended,  for  the  insertion  of  that  provision  was 
directly  contrary  to  their  intention ;  but  they  desired  to  be  put  in 
the  same  situation,  as  if  they  had  been  better  informed,  and  conse- 
quently had  a  contrary  intention.^  So,  where  a  devise  was  given 
upon  condition  that  a  woman  should  marry  with  the  consent  of  her 
parents,  and  she  married  without  such  consent,  whereby  a  forfeiture 
accrued  to  other  parties,  who  afterwards  executed  an  agreement 
respecting  the  estate,  whereby  the  forfeiture  was  in  eflfect  waived,  the 
court  refused  any  relief,  although  it  was  contended,  that  it  was  upon 
a  mistake  of  law.  Lord  Hardwicke,  on  that  occasion,  said :  "  It  is 
said,  they  (the  parties)  might  know  the  fact,  and  yet  not  know  the 
consequence  of  law.  But  if  parties  are  entering  into  an  agreement, 
and  the  very  will,  out  of  which  the  forfeiture  arose,  is  lying  before 
them  and  their  counsel,  while  the  drafts  are  preparing,  the  parties 
shall  be  supposed  to  be  acquainted  with  the  consequence  of  law  as  to 


parte  Giffbnl,  6  Yes.  805,  and  tho  coiii- 
metits  by  Lord  Denman  on  that  case  in 
Nicholson  r.  £evell,  6  Nev.  k  Mann.  192, 
200  ;  8.  c.  4  Adolph.  &  Ellis,  675. 

^  In  such  a  case,  there  is  no  doubt  that 
the  releasee  is  dischar^d  at  law.  In 
Nicholson  v,  Revell,  6  Nev.  &  Mann.  200, 
292,  8.  c.  4  Adolph.  k  Ellis,  675,  a  dis- 
charge  of  one  party  on  a  joint  and  several 
noto  was  held  to  be  a  discharge  of  both. 
8.  r.  Cheetham  v.  Ward,  1  Bos.  &  Pull. 
630. 

'  Worrall  v.  Jacob,  3  Meriv.  195. 


'  Pullen  V.  Ready,  2  Atk.  687  ;  Stockley 
V.  Stockley,  2  Ves.  k  B.  23,  30  ;  Frank  v. 
Prank,  7  Ch.  Cas.  84  ;  Mildmay  v.  Hun- 
gerford,  2  Vern.  243.  It  seems  that  such 
mistake  will  not  be  a  bar  to  specific  per- 
fonnance.     Powell  v.  Smith,  14  Eq.  85. 

*  Irnham  v.  Child,  1  Bro.  Ch.  92.  See 
6  Ves.  332,  833  ;  Mildmay  r.  Hungerford, 
2  Vern.  243. 

*  Marquis  of  Townshend  v.  Strangroom, 
6  Ves.  332.  See  also  Lord  Portuiore  v, 
Morris,  2  Bro.  Ch.  219. 
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this  point ;  and  shall  not  be  relieved  on  a  pretence  of  being  surprised, 
with  such  strong  circumstances  attending  it."  ^  So,  where  the 
plaintiff  was  tenant  for  life  with  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  the  defendant  in  fee  ;  and  his  wife  being  then 
privevient  enseint  of  a  son,  he  was  advised,  that,  if  he  bought  the 
reversion  of  the  defendant,  and  took  a  surrender,  it  would  merge  his 
estate  for  life,  and  destroy  the  contingent  remainder  in  his  sons,  and 
give  him  a  fee ;  and  he  accordingly  bought  the  reversion,  and  gave 
security  for  the  purchase-money ;  and,  upon  a  discovery  of  his  mis- 
take of  the  law,  he  brought  a  bill  to  be  relieved  against  the  security, 
it  was  denied,  unless  upon  payment  of  the  full  amount.^ 

§  116.  In  a  preceding  section^  it  has  been  stated,  that  agreements 
made  and  acts  done  under  a  mistake  of  law  are  (if  not  otherwise 
objectionable)  generally  held  valid  and  obligatory.  The  doctrine  is 
laid  down  in  this  guarded  and  qualified  manner,  because  it  is  not  to 
be  disguised,  that  there  are  authorities,  which  are  supposed  to  con- 
tradict it,  or  at  least  to  form  exceptions  to  it.  Indeed  in  one  case. 
Lord  King  is  reported  to  have  said,  that  the  maxim  of  law,  Igno- 
ra/atiajurh  non  eoccusat,  was,  in  regard  to  the  public,  that  ignorance 
cannot  be  pleaded  in  excuse  of  crimes ;  but  that  it  did  not  hold  in 
civil  cases.*  This  broad  statement  is  utterly  irreconcilable  with  the 
well-established  doctrine  both  of  courts  of  law  and  courts  of  equity. 
The  general  rule  certainly  is  that  a  mistake  of  the  law  is  not  a  ground 
for  reforming  a  deed,  founded  on  such  a  mistake.  And  whatever 
exceptions  there  may  be  to  this  rule,  they  are  not  only  few  in  number, 
but  they  will  be  found  to  have  something  peculiar  in  their  character, 
and  to  involve  other  elements  of  decisions. 

§  117.  In  illustration  of  this  remark,  we  may  refer  to  a  case,  com- 
monly cited  as  an  exception  to  the  fgeneral  rule.  In  that  case,  the 
daughter  of  a  freeman  of  London  had  a  legacy  of  £10,000,  left  by  her 
father's  will,  upon  condition  that  she  should  release  her  orphanage 
share ;  and,  after  her  father's  death,  she  accepted  the  legacy,  and 
executed  the  release.  Upon  a  bill,  afterwards  filed  by  her  against 
her  brother,  who  was  the  executor,  the  release  was  set  aside,  and  she 
was  restored  to  her  orphanage  share,  which  amounted  to  £40,000. 
Lord  Chancellor  Talbot,  in  making  the  decree,  admitted  that  there 
was  no  fraud  in  her  brother,  who  had  told  her  that  she  was  entitled 
to  her  election  to  take  an  account  of  her  father's  personal  estate,  and 
to  claim  her  orphanage  share ;  but  she  chose  to  accept  the  legacy. 
His  lordship  said  :  "  It  is  true,  it  appears,  the  son  (the  defendant)  did 

^  Pullen  V.  Ready,  2  Atk.  587,  591.  maxim  applies  to  the  general  law,  not  to 

*  Mildmay  v.  Hungerford,  2  Vera.  248.      private  right,  e.g.^  title  to  property,  see 
'  AnUf  §  113.  opinion  of  Lord  Weatbury,  in  Coojier  r. 

*  Lansdowne  v,    Lansdowne,    Moscley,       Phibbs,  L.  B,  2  H.  L<  149, 
364 ;  s.  c.  2  Jac.  &  W.   20$.     That  this 
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inform  the  daughter,  that  she  was  bound  either  to  waive  the  legacy 
given  by  the  father,  or  release  her  right  to  the  custom.  And,  so  far, 
she  might  know  that  it  was  in  her  power  to  accept  either  the  legacy 
or  orphanage  part.  But  I  hardly  think  she  knew  she  was  entitled 
to  have  an  account  taken  of  the  personal  estate  of  her  father ;  and 
first  to  know,  what  her  orphanage  part  did  amount  to  ;  and  that  when 
she  should  be  fully  apprised  of  this,  then,  and  not  till  then,  she  was 
to  make  her  election ;  which  very  much  alters  the  case.  For,  prob- 
ably, she  would  not  have  elected  to  accept  her  legacy,  had  she 
known,  or  been  informed,  what  her  orphanage  part  amounted  unto, . 
before  she  waived  it  and  accepted  the  legacy,"^ 

§  118.  It  is  apparent,  from  this  language,  that  the  decision  of  his 
lordship  rested  upon  mixed  considerations,  and  not  exclusively  upon 
mere  mistake  or  ignorance  of  the  law  by  the  daughter.  There  was 
no  fraud  in  her  brother ;  but  it  is  clear,  that  she  relied  upon  her 
brother  for  knowledge  of  her  rights  and  duties  in  point  of  law ;  and 
he,  however  innocently,  omitted  to  state  some  most  material  legal 
consideration.s,  affecting  her  rights  and  duty.  She  acted  under  this 
misplaced  confidence,  and  was  misled  by  it ;  which  of  itself  constituted 
no  inconsiderable  ground  for  relief.  But  a  far  more  weighty  reason 
is,  that  she  acted  under  ignorance  of  facts  ;  for  she  neither  knew  nor 
had  any  means  of  knowing  what  her  orphanage  share  was,  when  she 
made  her  election.  It  was,  therefore,  a  clear  case  of  surprise  in 
matters  of  fact,  as  well  as  of  law.  No  ultimate  decision  was  made  in 
the  case,  it  being  compromised  by  the  parties. 

§  119.  The  case  of  Evans  v.  Llewellyn^^  is  exclusively  put  in  the  ^ 
decree  upon  the  ground  of  surprise,  "  the  conveyance  having  been 
obtained  and  executed  by  the  plaintiffs  improvidently."  It  was 
admitted,  that  there  was  no  sufficient  proof  of  fraud  or  imposition 
practised  upon  the  plaintiff  (though  the  facts  might  well  lead  to  some 
doubt  on  that  point) ;  and  the  plaintiff  was  certainly  not  ignorant  of 
any  of  the  facts  which  respected  his  rights.  The  Master  of  the  Rolls 
(Sir  Lloyd  Kenyon,  afterwards  Lord  Kenyon)  said :  "  The  party  was 
taken  by  surprise.  He  had  not  sufficient  time  to  act  with  caution  ; 
and  therefore,  though  there  was  no  actual  fraud,  it  is  something  like 
fraud ;  for  an  undue  advantage  was  taken  of  his  situation.  I  am  of 
opinion,  that  the  party  was  not  competent  to  protect  himself ;  and 
therefore  this  court  is  bound  to  afford  him  such  protection  ;  and 
therefore  these  deeds  ought  to  be  set  aside,  as  improvidently  obtained. 
If  the  plaintiff  had,  in  fact,  gone  back,  I  should  have  rescinded  the 
transaction."  ^ 

»  Pusey  V.  Desbouvrie,  8  P.  Will.  816,  «  2  Bro.  Ch.   160 ;  1   Cox,   833,   more 

321  ;  2  BaU  k  Beat.  182.    See  Pickering      fully  reported. 
V,  Pickering,  2  Beayftn,  31,  56,  »  I  Cox,  340,  841, 
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§  120.  The  most  general  class  of  cases  relied  on  as  exceptions  to 
the  rule,  is  that  class  where  the  party  has  acted  under  a  misconcep- 
tion, or  ignorance  to  his  title  to  the  property,  respecting  which  some 
agreement  has  been  made,  or  conveyance  executed.  So  far  as  igno- 
rance in  point  of  fact  of  any  title  in  the  party  is  an  ingredient  in 
any  of  these  cases,  they  fall  under  a  very  different  consideration.^ 
But  so  far  as  the  party,  knowing  all  the  facts,  has  acted  upon  a 
mistake  of  the  law,  applicable  to  his  title,  they  ai-e  proper  to  be 
discussed  in  this  place.  Upon  a  close  survey,  many,  although  not  all, 
of  the  cases,  in  the  latter  predicament,  will  be  found  to  have  turned, 
not  upon  the  consideration  of  a  mere  mistake  of  law,  stripped  of  all 
other  circumstances,  but  upon  an  admixture  of  other  ingredients, 
going  to  establish  misrepresentation,  imposition,  undue  confidence, 
undue  influence,  mental  imbecility,  or  that  soi-t  of  sui'prise,  which 
equity  uniformly  regards  as  a  just  foundation  for  relief. ^ 

§  121.  It  has  been  laid  down,  as  unquestionable  doctrine,  that  if  a 
party,  acting  in  ignorance  of  a  plain  and  settled  principle  of  law,  is 
induced  to  give  up  a  portion  of  his  indisputable  property  to  another, 
under  the  name  of  a  compromise,  a  court  of  equity  will  relieve  him 
from  the  effect  of  his  mistake.^  But,  where  a  doubtful  question  arises, 
such  as  a  question  respecting  the  true  constniction  of  a  will,  a  different 
rule  prevails  ;  and  a  compromise  fairly  entered  into,  with  due  delibe- 
ration, will  be  upheld  in  a  court  of  equity,  as  reasonable  in  itself,  to 
terminate  the  differences  by  dividing  the  stake,  and  as  supported  by 
principles  of  public  policy.^ 

§  122.  In  regard  to  the  first  proposition,  the  terms  in  which  it  is 
expressed  have  the  material  qualification,  that  the  party  has,  upon 
plain  and  settled  principles  of  law,  a  clear  title,  and  yet  is  in  gross 
ignorance  that  he  possesses  any  title  whatsoever.  Thus,  if  the  eldest 
son,  who  is  heir-at-law  of  all  the  undisposed  of  fee-simple  estates  of 


1  Seo  Ramsden  v.  Hylton,  2  Ves.  304  ; 
Cann  v.  Cann,  1  P.  Will.  727  ;  Farewell  r. 
Coker,  cited  2  Meriv.  269  ;  McCarthy  v. 
Decaiz,  2  Russ.  k  Mylne,  614.  In  this 
case,  Lord  Chancellor  Brougham  held, 
that  where  a  husband  renounced  his  title 
to  his  wife's  property,  from  whom  he  had 
been  divorced,  under  a  mistake  in  point 
of  law  that  the  divorce  was  valid,  and  he 
had  no  longer  any  title  to  her  property, 
and  under  a  mistake  of  fact  as  to  the 
amount  of  pi-operty  renounced,  the  infor- 
mation respecting  which  the  other  party 
knew  and  withheld  from  him,  he  was 
entitled  to  relief.  But  the  relief  seems 
to  have  been  granted  upon  mixed  con- 
siderations. His  lordship,  in  one  part  of 
his  opinion  said:  ''What  he  (the  hus- 
band) has  done  was  in  ignorance  of  law, 
possibly  of  fact ;  but  in  fi  case  of  this  kiud, 


that  would  be  one  and  .the  same  thing." 
See  also  Corking  r.  Pratt,  1  Ves.  400. 

=  iSee  Willan  v.  Willan,  16  Ves.  82. 

'  Naylor  v.  Winch,  1  Sim.  k  Stu.  555. 
See  also  1  Ves.  126  ;  Moseley,  364  ;  2  Jac. 
&  Walk.  205  ;  Leonard  v.  Leonard,  2  B. 
&  Beatt.  180  ;  Dunnage  v.  White,  ISwanst. 
137  ;  Ramsden  v.  Hylton,  2  Ves.  304  ; 
Gudou  V.  Gudon,  3  Swanst  400.  In  the 
very  case  in  whicli  the  doctrine  is  laid 
down  in  such  general  terms,  relief  was 
denied,  because  the  claim  was  doubtful, 
and  the  compromise  was  after  due  delibe- 
ration. Naylor  v.  Winch,  1  Sim.  &  Stu. 
555.  Is  there  any  distinction  between 
ignorance  of  a  principle  of  law,  and  mis- 
take of  a  principle  of  law,  as  to  this  point  ? 
See  1  Madd.  Ch.  Pr.  61. 

•*  Id.,  Pickering  v,  Hckering,  2  Beavan, 
31,  50, 
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his  ancestor,  should,  in  gross  ignorance  of  the  law,  knowing,  however, 
that  he  was  the  eldest  son,  agree  to  divide  the  estates  with  a  younger 
brother ;  such  an  agreement,  executed  or  unexecuted,  would  be  held, 
in  a  court  .of  equity,  invalid,  and  relief  would  be  accordingly  granted. 
In  a  case  thus  strongly  put,  there  may  be  ingredients,  which  would 
give  a  colouring  to  the  case,  independent  of  the  mere  ignorance  of  the 
law.  If  the  younger  son  were  not  equally  ignorant,  there  would  be 
much  ground  to  suspect  fraud,  imposition,  misrepresentation,  or  undue 
influence  on  his  part.^  And  if  he  were  equally  ignorant,  the  case 
would  exhibit  such  a  gross  mistake  of  rights,  as  would  lead  to  the 
conclusion  of  such  great  mental  imbecility,  or  surprise,  or  blind  and 
credulous  confidence,  on  the  part  of  the  eldest  son,  as  might  fairly 
entitle  him  to  the  protection  of  a  court  of  equity  upon  general  prin- 
ciples. Indeed,  where  the  party  acts  upon  the  misapprehension  that 
he  has  no  title  at  all  in  the  property,  it  seems  to  involve  in  some 
measure  a  mistake  of  fact ;  that  is,  of  the  fact  of  ownership,  arising 
from  a  mistake  of  law.  A  party  can  hardly  be  said  to  intend  to  part 
with  a  right  or  title,  of  whose  existence  he  is  wholly  ignorant ;  and  if 
he  does  not  so  intend,  a  court  of  equity  will,  in  ordinary  cases,  relieve 
him  from  the  legal  effect  of  instruments  which  surrender  such  unsus- 
pected right  or  title.- 

§  123.  One  of  the  earliest  cases  on  this  subject  is  Turner  v.  TurTier 
(in  31  Car.  2),^  where  the  plaintiff's  father  had  lent  a  sum  on  mort- 
gage to  A,  who  mortgaged  lands  to  the  father  and  his  heirs,  with  a 
proviso,  that,  on  payment  of  the  money  to  the  father,  or  his  heirs, 
the  premises  were  to  be  reconvcyed  to  A.  The  plaintiff  was  executor 
of  his  father,  and  claimed  the  mortgage,  as  vesting  in  the  executor, 
and  not  in  the  heirs.    The  defendant  was  the  son  and  heir-at-law  of 


^  Leonard  v.   Leonard,  2  B.  &   Beatt. 
182. 

2  See  Kamsden  v.  Hylton,  2  Ves.  304  ; 
2  Meriv.  269.  I  am  awaro  that,  generally, 
where  the  facts  are  known,  the  mistake  of 
the  title  of  heirship  is  treated  as  a  mistake 
of  law.  Indeed,  in  the  civil  law  it  is  put 
as  the  most  prominent  illustration  of  the 
distinction  between  ignorance  of  fact  and 
ignorance  of  law.  Si  quis  nesciat  sc  cog- 
natum  esse,  interdum  in  jure,  interdum  in 
facto,  errat.  Nam  si  et  hberum  se  esse,  ct 
ex  quibuM  natus  sit,  sciat,  jura  autem 
cognationis  habere  si  nesciat  in  jure  errat. 
At  si  quis  forte  expositus,  quorum  paren- 
tum  essct,  ignorct,  fortasse  et  serviat  alicui, 
putans  se  serrum  esse  ;  in  facto,  magis 
<xuam  in  jure  errat.  Dig.  Lib.  22,  tit.  6, 
1.  1,  §  2 ;  Pothier,  Pand.  Lib.  22,  tit.  6, 
§  1,  n.  1  ;  1  Domat,  Civil  Law,  B.  1,  tit. 
18,  §  1,  n.  4.  Is  ownership  or  heirship  a 
conclusion  of  law,  or  of  fact,  or  a  mixed 
result  of  both  ?    Is  title  to  an  estate  a  fact 


or  not?  Is  ignorance  of  the  title,  when 
all  the  facts  on  which  it  legally  depends 
are  known,  ignorance  of  a  fact,  or  of  law  I 
Mr.  Powell  puts  the  case  of  Lausdownc  v. 
Lansdowne  (Moseley,  364)  as  a  case  of 
misrepresentation  of  a  fact,  that  is,  that 
the  party  was  not  heir,  when  in  fact  he 
was  heir.  See  2  Powell  on  Contracts,  196. 
An  error  of  law,  in  relation  to  heirship,  is 
not,  in  the  civil  law,  always  fatal  to  the 
party.  It  will  not  deprive  him  of  a  right 
resulting  from  his  heirship ;  as,  if  a  nephew 
accounts  with  an  uncle  for  the  whole 
effects  of  a  deceased  brother,  upon  the 
mistake  of  law  that  the  uncle  was  sole 
heir,  he  shall  be  restored  to  his  rights.  1 
Domat,  Civil  Iaw,  B.  1,  tit.  18,  §  1,  n.  15. 
The  rule  of  the  civil  law  is,  juris  ignorantia 
non  prodest  adquircre  voleutibus ;  suum 
vero  petentibus  non  nocet.  Dig.  Lib.  22, 
tit.  6,  1.  7. 
3  2  Rep.  in  Ch.  81  [154]. 
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the  plaintiff's  eldest  brother,  and  set  up  a  release  of  this  mortgage, 
and  an  allotment  of  it  to  him,  upon  an  agreement  made  among  the 
heirs  for  a  division  of  the  personal  estate,  and  a  subsequent  receipt  of 
the  mortgage  by  him.     The  plaintiff  insisted,  that,  at  the  tame  of  the 
release,  he  looked  on  the  mortgage  as  belonging  to  the  defendant,  as 
heir-at-law,  and  knew  not  his  own  title  thereto  ;  and  that  the  mort- 
gage was  worth  £8000,  and  the  shares  on  the  division  only  £250 
apiece.     The  lord  chancellor  (Lord  Nottingham)  relieved  the  plaintiff, 
stating  that  the  plaintiff  had  an  undoubted  right  to  the  mortgaged 
premises.     This   case   is  reported,   without   any   statement   of  the 
grounds  of  the  decision,  so  that  it  is  impossible  now  to  ascertain 
them.     There  may  have  been  sui'prise,  or  imposition,  or  undue  influ- 
ence ;  or  the  defendant  might  have  well  known  the  plaintiff's  rights, 
and  suppressed  his  own  knowledge  of  them.     If  it  proceeded  upon 
the  naked  ground  of  a  mistake  of  law,  it  is  not  easily  reconcilable 
with  other  cases.     But,  if  it  proceeded  upon  the  ground  that  the 
plaintiff  had  no  knowledge  of  his  title  to  the  mortgage,  and  therefore 
did  not  intend  to  release  any  title  to  it,  the  release  might  well  be 
relieved  against,  as  going  beyond  the  intentions  of  the  parties,  upon 
a  mutual  mistake  of  the  law.     It  might,  then,  be  deemed,  in  some 
sort,  a  mistake  of  fact,  as  well  as  of  law.     It  was  certainly  a  plain 
mistake  of  the  settled  law ;  and,  if  both  parties  acted  under  a  mutual 
misconception  of  their  actual  rights,  they  could  not  justly  be  said  to 
have  intended  what  they  did.     Mutual  misapprehension  of  rights,  as 
•well  as  of  the  effect  of  agreements,  may  properly  furnish,  in  some 
cases,  a  ground  for  relief^ 

§  124.  In  Bingham  v.  Bingham,-  there  was  a  devise  by  A,  to  his 
eldest  son  and  heir  B,,  in  fee  tail,  limiting  the  reversion  to  his  own 
right  heirs.  B.  left  no  issue,  and  devised  the  estate  to  the  plaintiff. 
The  defendant  had  brought  an  ejectment  for  the  estate  under  the 
will ;  and  the  plaintiff  purchased  the  estate  of  the  defendant  for  dl'80, 
under  a  mistake  of  law,  that  the  devise  to  him,  by  B.,  could  not 
convey  the  fee.  Having  paid  the  purchase-money,  he  now  brought 
his  bill  to  have  it  refunded,  alleging  in  the  bill,  that  he  was  ignorant 
of  the  law,  and  persuaded  by  the  defendant  and  his  scrivener  and 
conveyancer,  that  B.  had  no  power  to  make  the  devise.  The  master 
of  the  rolls,  sitting  for  Lord  Hardwicke,  granted  the  relief,  saying, 
that,  though  no  fraud  appeared,  and  the  defendant  apprehended  he 
had  a  right,  yet  there  was  a  plain  mistake,  such  as  the  court  was 
warranted  to  relieve  against.  It  is  certainly  not  very  easy  to  recon- 
cile this  case  with  the  general  doctrine  already  slated.  It  is  admitted 
by  the  report,  that  the  defendant  supposed  he  had  a  right ;  and, 

»  Wilkn  r.  Willaii,  16  Ves.  81,  82,  85.        Leonanl  r.  Lcoiiaiil,  2  B.  &  Beatt.  183. 
-  I   Ves.    126  ;    Belt's    Sup.   79.      Sec 
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indeed,  it  was  probably  a  case  of  a  family  compromise  upon  a  doubted, 
if  not  a  doubtful  right,  and  a  mutual  claim,  and  a  mutual  ignorance 
of  the  law.  If  so,  it  trenches  upon  that  class  of  cases,  and  is  incon- 
sistent with  them.  If,  on  the  other  hand,  the  defendant's  title  was 
adverse,  and  not  a  family  controversy;  still,  if  the  agreement  was 
fairly  entered  into  by  the  contending  parties,  it  is  diflBcult  to  perceive 
why  it  should  have  been  set  aside,  merely  because  in  the  event  the 
title  turned  out  to  be  in  the  plaintiff.^  There  were,  probably,  some 
circumstances  in  the  case  material  to  a  decision,  which  have  not 
reached  us ;  otherwise,  it  would  conflict  with  other  cases  already 
cited.* 

§  124  a.  Bingham  u  Bingham  was  expressly  approved  and  followed 
in  the  leading  case  of  Cooper  v.  Phibbs,'  decided  by  the  House  of 
Lords  in  1867.  The  facts  were  as  follows : — The  petitioner  agreed 
to  become  tenant  to  the  respondent  Phibbs  of  a  salmon  fishery  for 
three  years,  but  he  afterwards  discovered  that  he  was  himself  the 
owner  of  the  salmon  fishery.  He  claimed  a  declaration  that  the 
agreement  was  consequently  void,  as  being  made  under  mistake,  and 
it  was  held  by  the  House  of  Lords  that  he  was  entitled  to  the  decla* 
ration  prayed  for.  It  should  be  observed  that  there  was  an  additional 
element  in  the  csise,  from  the  fact  that  the  petitioner's  uncle,  for 
whose  daughters  Phibbs  was  trustee,  had  told  him  that  the  salmon 
fishery  belonged  to  him,  i,e.,  the  uncle.  The  question  remains,  was 
the   mistake    one   of  law,    or  of  fact?     It  is  submitted   that  the 


*  See  Leonard  v.  Leonard,  2  B.  &  Beatt. 
171,  180, 182. 

•  Mr.  Bolt  in  his  Supplement  (p.  79), 
has  fiiiven  a  more  full  accoout  of  the  facts 
of  the  case,  from  the  Registers'  Book, 
which  I  have  followed.  As  a  family  com- 
promise, or  a  compromise  with  a  stranger, 
claiming  an  adverse  right  nnder  a  mutual 
mistake,  but  in  good  faith,  it  is  difficult  to 
find  any  support  for  it  in  other  authorities. 
See  Stockley  v,  Stockley,  1  V.  &  B.  23 ; 
Cory  r.  Cory,  1  Ves.  19  ;  Gordon  v.  Gor- 
don, 8  Swanston,  463,  467,  471,  474,  477  ; 
Cann  v.  Cann,  1  P.  Will.  723  ;  1  Ves.  k 
B.  30 ;  Naylor  v.  Winch,  1  Sim.  &  Stu. 
564,  565 ;  Leonaixl  v.  Leonard,  2  B.  & 
Beatt.  171, 180,  182.  The  case  of  Corking 
r.  Pratt,  1  Ves.  400,  and  Belt's  Supple- 
ment, 176,  seems  to  have  turned  u^Kin  a 
mistake,  not  of  law,  but  of  fact.  But, 
then,  it  does  not  appear,  that,  at  the  time, 
cither  party  knew  what  the  pei*sonal  estate 
would  ultimately  amount  to,  and  it  might 
have  been  a  matter  of  great  doubt,  and  a 
compromise  accordingly  made.  If  so, 
could  it  be  afterwards  set  aside?  (See 
Burt  V.  Barlow,  8  Bro.  Ch.  451 ;  Leonard 
V.  Leonard,  2  B.  &  Beatt.  171,  180.)  If 
the  cajse  turned  upon  the  ground  of  a 
suppression  of  facts,  known  to  the  mother 


and  not  to  the  daughter,  or  upon  undue 
influence  or  imposition,  there  could  be 
little  difficulty  in  supporting  it  The  case 
of  Ramsden  v.  Hylton  (2  Ves.  304  ;  Belt's 
Supplement,  350)  turned  upon  other  con- 
siderations. How  can  the  case  of  Bing- 
ham V.  Bingham,  as  a  case  standing  upon 
Seneral  principles,  be  reconciled  with 
[ildmay  v.  Hungerford  (2  Vem.  243),  and 
Pullen  V.  Ready  (2  Atk.  687,  591)1 
Lord  Cottenham,  in  Stewart  v.  Stewart, 
6  Clark  k  Finnell,  968,  said :  "  Bingham 
t*.  Bingham  was  not  a  case  of  compromise, 
but  of  a  sale,  by  the  defendant  to  the 
nlaiutiff,  of  an  estate  which  was  already 
nis ;  and  a  return  of  the  purchase-money 
was  decreed  at  the  Bolls,  upon  the  ground 
of  mistake.  That  case,  therefore,  does  not 
bear  directly  upon  the  present.  If  it  were 
necessary  to  consider  the  principle  of  that 
decree,  it  might  not  be  easy  to  distinguish 
that  case  from  any  other  purchase,  in 
which  the  vendor  turns  out  to  have  had 
no  title.  lu  both  there  is  a  mistake,  and 
the  effect  of  it  in  both  is,  that  the  vendor 
receives,  and  the  purchaser  nays  money 
without  the  intended  equivalent."  Sec 
also  Evans  r.  Llewellyn,  2  Bro.  Ch.  150. 
»  2  L.  R.  H.  L.  150. 
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mistake  was  purely  one  of  fact,  not  of  law.  The  petitioner  thought 
he  was  not  the  owner — he  in  fact  was — and  the  fact  that  his  owner- 
ship depended  on  a  legal  title,  did  not  make  it  any  the  less  a  fact.^ 

§  125.  The  case  of  Lansdowne  v,  Lansdowne  ^  was  to  the  following 
effect:  The  plain tifiF,  who  was  heir-at-law,  and  son  of  the  eldest 
brother,  had  a  controversy  with  his  uncle  (who  was  the  youngest 
brother),  whether  he  or  his  uncle  was  heir  to  the  estate  of  another 
deceased  brother  of  his  uncle ;  and  they  consulted  one  Hughes,  who 
was  a  schoolmaster  and  their  neighbour,  and  he  gave  it  as  his 
opinion,  upon  examining  the  Clerk's  Remembrancer,  that  the  uncle 
had  the  right,  because  lands  could  not  ascend;  upon  which  the 
plaintiflf  and  his  uncle  agreed  to  divide  the  lands  between  them, 
and  in  pursuance  of  this  agreement  they  executed,  first  a  bond,  and 
then  conveyances  of  the  shares  fixed  on  for  each.  The  plaintiff 
sought  to  be  relieved  against  these  instruments,  alleging  in  his  bill 
that  he  had  been  surprised  and  imposed  upon  by  Hughes  and  his 
uncle.  The  uncle  being  dead,  his  son  and  Hughes  were  made  de- 
fendants to  the  bill ;  and  Hughes,  in  his  answer  admitted,  that  he 
had  given  the  opinion,  being  misled  by  the  book,  and  that  he  had 
recommended  the  parties  to  take  further  advice ;  but  that  the 
plaintiff  had  afterwards  told  him,  that,  if  his  uncle  would,  he  would 
agree  to  share  the  land  between  them,  let  it  be  whose  right  it  would, 
and  thereby  prevent  all  disputes  and  lawsuits.  Upon  which  Hughes 
prepared  the  papers,  and  they  were  executed  accordingly.  Lord 
Chancellor  King  decreed,  that  it  appeared,  that  the  bond  and  con- 
veyances "  were  obtained  by  mistake,  and  misrepresentation  of  the 
law,"  and  ordered  them  to  be  given  up  to  be  cancelled.  It  is  upon 
this  occasion  that  his  lordship  is  reported  to  have  used  the  language 
already  quoted,  that  the  maxim,  that  ignorance  of  the  law  was  no 
excuse,  did  not  apply  to  civil  cases ;  but  if  his  judgment  proceeded 
upon  that  ground,  it  was  (as  has  been  already  stated)  manifestly 
erroneous.  This  case  has  been  questioned  on  several  occasions,  and 
is  certainly  open  to  much  criticism.  It  appears  to  have  been  a 
case  of  a  family  dispute  and  compromise,  made  by  parties  equally 
innocent,  and  upon  a  doubted  question  of  title  under  a  mutual  mis- 
take of  the  law.  Under  such  circumstances,  there  is  great  difficulty 
in  sustaining  it  in  point  of  principle  or  authority.  It  was  most  pro- 
bably decided  by  Lord  King  on  the  untenable  ground  already  sug- 
gested.    If,  indeed,  it  proceeded  upon  the  ground  of  undue  confidence 

*  See  Lord  Westbury's  jiid^ent,  ibid,,  in  the  sense  of  denoting  a  private  right, 

)).  170  *'  It  is  said  *  Ignorantia  juris  hand  that  maxim  has  no  application."    It  seems 

cxcusat,'  but   in  that  maxim  the   word  doubtful  if  this  last  sentence  is  not  too 

*.jus'   is  used  in  the  sense  of  denoting  general.     See  §  128,  t«/ra. 

general  law,  the  ordinary  law  of  the  coun-  2  Moarlcy,  364  :  ».   c\  1  Jae.  &  Walk, 

tr}'.     But  when  the  word  *jus'  is  used  205. 


§  125—127.] 
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in  Hughes's  opinion,  or  was  induced  by  his  undue  persuasions  and 
influence,  such  a  misrepresentation  of  the  law  by  him  might,  under 
such  circumstances,  furnish  a  reason  for  relief  But  that  does  not 
appear  in  any  report  of  the  case.^ 

§  126.  The  distinction  between  cases  of  mistake  of  a  plain  and 
settled  principle  of  law,  and  cases  of  mistake  of  a  principle  of  law, 
not  plain  to  persons  generally,  but  which  is  yet  constructively  certain, 
as  a  foundation  of  title,  is  not  of  itself  very  intelligible,  or,  practically 
speaking,  very  easy  of  application,  considered  as  an  independent 
element  of  decision.  In  contemplation  of  law,  all  its  rules  and  prin- 
ciples are  deemed  certain,  although  they  have  not,  as  yet,  been  recog- 
nized by  public  adjudications.  This  doctrine  proceeds  upon  tlie 
theoretical  giound,  that  Id  certum  est,  quod  certum  reddi  potest; 
and  that  decisions  do  not  make  the  law,  but  only  promulgate  it. 
Besides ;  what  are  to  be  deemed  plain  and  settled  principles  ?  Ai*e 
they  such  as  have  been  long  and  uniformly  established  by  adjudica- 
tions only  ?  Or  is  a  single  decision  suflBcient  ?  What  degiee  of 
clearness  constitutes  the  line  of  demarcation  ?  If  there  have  been 
decisions  different  ways  at  different  times,  which  is  to  prevail  ?  If  a 
majority  of  the  profession  hold  one  doctrine,  and  a  minority  another, 
is  the  rule  to  be  deemed  doubtful,  or  is  it  to  be  deemed  certain  ? 

§  127.  Take  the  case  commonly  put  on  this  head,  of  the  construc- 
tion of  a  will.  Every  person  is  presumed  to  know  the  law ;  and 
though  opinions  may  differ  upon  the  construction  of  the  will  before 
an  adjudication  is  made ;  yet,  when  it  is  made,  it  is  supposed  always 
to  have  been  certain.  It  may  have  been  a  question  at  the  bar, 
whether  a  devise  was  an  estate  for  life,  or  in  tail,  or  in  fee-simple. 
But  when  the  court  has  once  decided  it  to  be  the  one  or  the  other. 


'  The  case  of  Lansdowne  r.  Lansdownc 
bus  been  doubted  on  several  occasions. 
The  report  in  2  Jac.  &  Walk.  205,  is  more 
full  than  that  in  Moseley,  though  to  the 
same  effect.  The  decree  was,  that  the 
agreement  "was  obtained  by  a  mistake 
and  misrepresentation  of  the  law,*'  whicli, 
under  certain  circumstances,  might  fur- 
nish a  ground  for  relief.  In  Stewart  r. 
Stewart,  6  Clark  &  F.  966,  Lord  Cotten- 
ham  made  the  following  remarks  :  *'  I^ans- 
downe  v.  Lansdowne  is  a  very  strong  case 
of  setting  aside  a  compromise,  and  a  con- 
veyance in  pursuance  of  it ;  but  it  is  im- 
possible to  ascertain  the  facts.  It  appears 
that  fraud  was  alleged  against  the  younger 
brother ;  and  Hughes,  who  had  advised 
upon  the  rights  of  the  two,  was  made  a 
defendant,  wluch  could  only  have  been 
done  upon  an  imputation  of  fraud,  and  in 
]y(oscley's  Report  it  is  said,  that  the  lord 
chancellor's  decree  proceeded  upon  the 
ground  of  mistake  and  misrepresentation. 


But  Mr.  Jacob's  extract  from  the  Regis- 
trar's Book  is  no  doubt  correct  in  stating 
the  ground  to  be  *  misrepresentation  of 
the  law. ' "  It  is,  however,  to  be  observed, 
that  in  Moseley  the  eldest  son  is  reported 
to  have  said  that  he  would  rather  divide 
the  estate  than  go  to  law,  though  he  had 
the  right ;  and  tliat  the  court  is  represented 
to  have  said,  that  the  maxim  ignorantia 
juris  non  excusat  did  not  hold  in  civil 
coses,  which,  it  will  be  seen,  has  not  l.>ecn 
a  doctrine  recognized  in  modem  cases.  He 
afterwards  added  :  "  Bilbic  r.  Lumley  is 
directly  opposed  to  the  doctrine  ujwu 
which  Lansdowne  v.  Lansdowne  is  stated 
in  Moseley  to  have  been  decided  ;  for  it 
was  held,  that  '  nioney  jiaid  by  one  with 
full  knowlwlge  (or  the  means  of  such 
knowledge  in  his  hands)  of  all  the  circum- 
stances, cannot  bo  recovered  back  again 
on  account  of  such  jwyment  having  been 
mode  under  an  ignorance  of  the  law.'  ** 
Stewart  v.  Sti'wart,  6  CI.  &  F.  969. 
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the  title  is  always  supposed  to  have  been  fixed  and  certain  iu  the  party 
from  the  beginning.  It  will  furnish  a  sufficient  title  to  maintain  a 
bill  for  the  specific  performance  of  a  contract  of  sale  of  that  title. 

§  128.  Where  there  is  a  plain  and  established  doctrine  on  the 
subject,  so  generally  known,  and  of  such  constant  occurrence,  as  to  be 
understood  by  the  community  at  large  as  a  rule  of  property,  such  as 
the  common  canons  of  descent ;  there,  a  mistake  in  ignorance  of  the 
law,  and  of  title  founded  on  it,  may  well  give  rise  to  a  presumption^ 
that  there  has  been  some  undue  influence,  imposition,  mental  imbe- 
cility, sui'prise,  or  confidence  abused.  But  in  such  cases  the  mistake 
of  the  law  is  not  the  foundation  of  the  relief;  but  it  is  the  medium  of 
proof  to  establish  some  other  proper  ground  of  relief. 

§  129.  Lord  Eldon,  in  a  case  of  a  family  agreement,  seems  to  have 
thought,  that  there  might  be  a  distinction  between  cases,  where  there 
is  a  doubt  raised  between  the  parties  as  to  their  rights,  and  a  com- 
promise is  made  upon  the  footing  of  that  doubt,  and  cases,  where  the 
parties  act  upon  a  supposition  of  right  in  one  of  the  parties  without  a 
doubt  upon  it,  under  a  mistake  of  law.  The  former  might  be  held 
obligatory,  when  the  latter  ought  not  to  be.^  But  his  lordship  ad- 
mitted that  the  doctrine  attributed  to  Lord  Macclesfield  was  other- 
wise, denying  the  distinction,  and  giving  equal  validity  to  agreements 
entered  into  upon  a  supposition  of  a  right,  and  of  a  doubtful  right.' 
It  may  be  gathered,  however,  from  these  remarks,  that  Lord  Eldon's 
own  opinion  was,  that  an  agreement  made  or  act  done,  not  upon  a 
doubt  of  title,  but  upon  ignorance  of  any  title  in  the  party,  ought 
not  to  be  obligatory  upon  him,  although  arising  solely  from  a  mistake 
of  law. 

§  130.  There   may  be  a  solid  ground  for  a  distinction  between 


*  Stockley  v.  Stockley,  1  V.  &  Beames, 
31. 

«  Id.  ;  Cann  u  Cann,  1  P.  Will.  727  ; 
Stapiltou  V.  Stapilton,  1  Atk.  10.  Lord 
Eldon  was  hei-e  speaking  in  the  case  of  a 
family  ap;recment,  and  not  between 
strangers ;  but  it  is  by  no  means  cci'tain 
that  he  meant  to  limit  liis  observations  to 
snch  cases.  In  Dunnage  v.  White,  1 
Swanst.  187,  161,  Sir  Thomas  Plumer 
said  :  **  It  is,  then,  insisted,  that  the  deed 
may  be  supported  ns  a  family  aiTangement, 
nccording  to  the  doctrine  of  Stapilton  v. 
Stapilton,  and  Cann  v.  Cann.  Undoubtedly, 
parties,  entitled  in  different  events,  may, 
while  the  uncertainty  exists,  encli,  taking 
his  chance,  effect  a  valid  compromise.  In 
Stiipilton  V.  Stapilton,  the  legitimacy  of 
the  eldest  son  was  doubtful.  That  was  a 
question  proper  to  be  so  settled  ;  and  the 
settlement  was  a  consideration,  which  gave 
effect  to  the  deed."  In  Stewart  v.  Stewart, 
C  Clark  &  FinncU.  967,  Lord  Cottenham 
used  the  following  language  :  "In  Stapil- 


ton V.  Stapilton,  Henry,  the  eldest  son, 
being  illegitimate,  Philip,  the  second  son, 
received  no  consideration  for  the  arrange- 
ment by  which  the  estates  of  which  Philip 
was  tenant  in  tail,  subject  to  his  father^ 
life,  were  divided  between  them ;  but 
Lord  Hardwicke,  approving  the  doctrine 
of  Lord  Macclesfield  in  Cann  v.  Conn,  said, 
^  that  an  agreement  entered  into  upon  a 
.supposition  of  a  right  or  of  a  doubtful 
right,  though  it  after  comes  out  that  the 
right  was  on  the  other  side,  shall  be  bind- 
ing, and  the  right  shall  not  ]ircvail  against 
the  agreement  of  parties ;  for  the  right 
must  always  be  on  the  one  side  or  the 
other,  and  therefore  the  compromise  of  a 
doubtful  right  is  a  sufficient  foundation  for 
an  agreement ; '  and  he  therefore  main- 
tained the  arrangement,  and  decreed  a  per- 
formance of  what  remained  to  be  done  to 
carry  it  into  effect."  See  also  Bellamy  v. 
Sabine,  2  Phillips,  Ch.  426 ;  Hotchkin  v. 
Dickson,  2  Bligh,  348.      ' 
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cases,  where  a  party  acts  or  agrees  in  ignorance  of  any  title  Id  him, 
or  upon  the  supposition  of  a  clear  title  in  another,  and  cases  where 
there  is  a  doubt  or  controversy  or  litigation  between  parties  as  to 
their  respective  rights.^  In  the  former  cases  (as  has  been  already 
suggested)  the  party  seems  to  labour  in  some  sort  under  a  mistake  of 
fact,  as  well  as  of  law.^  He  supposes,  as  a  matter  of  fact,  that  he  has 
no  title,  and  that  the  other  party  has  a  title  to  the  property.  He 
does  not  intend  to  release  or  surrender  his  title,  but  the  act  or 
agreement  proceeds  upon  the  supposition  that  he  has  none.  Lord 
Macclesfield,  in  the  very  case  in  which  the  language  already  cited,* 
is  attributed  to  him,  is  reported  to  have  said,  that  if  the  party  releasing 
is  ignorant  of  his  right  to  the  estate,  or  if  his  right  is  concealed  from 
him  by  the  person  to  whom  the  release  is  made,  there  would  be  good 
reasons  for  setting  aside  the  release.*  But  (he  added)  the  mere  fact 
that  the  party  making  the  release  had  the  right,  and  was  controvert- 
ing it  with  the  other  party,  can  furnish  no  ground  to  set  aside  the 


X*  In  Evans  r.  Llewellyn  (2  Bro.  Cli. 
150 ;  s.  c.  1  Cox,  333),  the  mnster  of  the 
rolls  (Lord  Kenyon)  did  not  seem  to  recog- 
nize  any  such  distinction.  The  decree  in 
that  case  seems  to  have  been  put  upon  the 
mere  ground  of  surprise.  But  from  Mr. 
Cox's  Keport,  it  would  seem  that  the  party 
was  not  ignorant  of  the  facts,  or  even  of 
the  law  of  his  title.  Mr.  Brown  represents 
the  case  a  little  differently.  In  Lang  v. 
The  Bank  of  the  United  States,  Mr.  Chief 
Justice  Ship|)cn,  speaking  of  the  effect  of 
a  mistake  of  right  of  a  party,  and  that  he 
was  not  barred  by  it,  said  :  "The  case  of 
Penn  v.  Lord  Baltimore  is  decisive  to  this 
point.  I  was  present  at  the  argument 
naif  a  century  ago,  and  heard  Lord  Hard-, 
wicke  say,  though  it  is  not  mentioned  in 
the  Report,  that,  if  Lord  Baltimore  had 
made  tue  agreement  in  question,  under  a 
mistake  of  Lis  right  in  another  degree  of 
latitude,  he  ought  to  be  relieved  ;  but  that 
he  was  not  mistaken."  The  cases  of  Kams- 
den  V.  Hylton,  2  Vea.  304,  and  Farewell 
r.  Coker,  cited  2  Meriv.  269,  were  upon 
mistakes  of  fact,  not  of  law  ;  or  rather  at- 
tempts were  there  made  to  extend  the  re- 
leases to  property  never  intended  by  the 
parties.  In  Neale  v.  Ncale,  1  Keen,  672, 
683,  A.  and  B.  having  an  apparent  title  to 
copyhold  lands  as  tenants  in  common  in 
fee  under  Uie  will  of  their  fatlier,  entered 
into  a  parol  agreement  to  make  partition 
of  the  devised  lands,  and  divided  them  ac- 
cordingly ;  A.,  the  elder  brother,  taking 
the  larger  share,  a  doubt  being  entertained 
whether  their  father  had  a  right  to  devise 
the  lands.  A.  was,  in  fact,  at  the  time  of 
the  agreement,  tenant  in  tail  under  the 
limitation,  under  a  surrender  made  1)y  his 
gi-andfather.  After  A.'8  death,  B.,  having 
discovered  his  o\\n  title  as  tenant  in  tail, 
repudiated  the  agi-eement,  and  brought  nu 


ejectment  to  recover  the  whole  estate.  On 
a  bill,  filed  by  the  devisee  of  A.,  the  court, 
upon  the  ground  on  which  it  supports 
family  arrangements,  supported  the  parti- 
tion, and  decreed  B.  to  do  all  necessary 
acts  to  bar  the  entail. 

^Ante,  §  129.  Dunnage  r.  White,  1 
Swanst.  137,  161;  Harvey  v.  Ccoke,  4 
Russell,  34.  The  idea  of  there  existing  in 
this  class  of  cases  a  mistake  of  fact,  as 
well  as  of  law,  might  perhaps  with  equol 
force  apply  to  all  cases  of  mistake  of  law. 
The  true  state  of  the  law  is  always  a  fact. 
It  is  so  treated  in  regard  to  the  law  of  a 
foreign  country,  whicji  is  required  to  bo 
proved  like  any  other  fact.  And  a  mistake 
m  regard  to  the  law  of  a  foreign  state  is 
treated,  in  courts  of  equity,  like  any  otlier 
mistake  of  fact,  as  proper  ground  of  relief. 
Post,  §  140,  and  note.  And  the  domestic 
law  is  no  less  a  fact  tiiaii  the  foreign  law. 
But  in  regard  to  the  law  of  the  place  of  the 
forum,  both  the  court  and  the  parties  arc 
presumed  to  know  it,  and  are  bound  to 
take  notice  of  it.  It  is  rather  upon  this 
ground,  we  apprehend,  that  courts  of  equity 
decline  to  interfere  and  grant  relief  upon 
the  basis  of  alleged  mistakes  of  the  law  of 
the  forum,  than  because  there  is  any  in- 
herent difference  between  a  bond  fide  mis- 
apprehension  of  law  and  of  fact,  or  between 
the  mistake  of  the  law  of  the  forum,  and  of 
that  of  a  foreign  state.  So  the  mistake  of 
one's  title,  when  that  depends  upon  a  pure 
question  of  law,  is  a  mistake  of  law,  ond 
nothing  else.  But  it  is  ver}'  obvious  that 
the  distinction  between  mistakes  of  law, 
and  of  fact,  so  far  as  equitable  relief  is 
concerned,  is  one  of  policy  rather  than  of 
principle. 

»  Aiiir,  §  122. 

*  Cann  v.  Cann,  1  l\  Will.  727  ;  Rams- 
den  I'.  Hylton,  2  Ves.  304. 
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release  ;  for,  by  the  same  reason,  there  could  be  no  such  thing  as 
compromising  a  suit,  nor  room  for  any  accommodation.  Every  release 
supposes  the  party  making  it  to  have  a  right.^ 

§  131.  The  whole  doctrine  of  the  validity  of  compromises  of 
doubtful  rights  rests  on  this  foundation.-  If  such  compromises  are 
otherwise  unobjectionable,  they  will  be  binding,  and  the  right  will 
not  prevail  against  the  agreement  of  the  parties;  for  the  right  must 
always  be  on  one  side  or  the  other,  and  there  would  be  an  end  of 
compromises,  if  they  might  be  overthrown  upon  any  subsequent 
ascertainment  of  rights  contrary  thereto.^  If,  therefore,  a  compromise 
of  doiibtful  right  is  fairly  made  between  pai'ties,  its  validity  cannot 
depend  upon  any  future  adjudication  of  that  right*  And  where 
compromises  of  this  sort  are  fairly  entered  into,  whether  the  uncer- 
tainty rests  upon  a  doubt  of  fact,  or  a  doubt  in  point  of  law,  if  both 
parties  are  in  the  same  ignorance,  the  compromise  is  equally  binding, 
and  cannot  be  affected  by  any  subsequent  investigation  and  result.^ 
But  if  the  parties  are  not  mutually  ignorant,  the  case  admits  of  a 
very  different  consideration,  whether  the  ignorance  be  of  a  matter  of 
fact  or  of  law.^     It  has  been  emphatically  said,  that  no  man  can 


^  1  P.  WiU.  727.  Ill  Leonard  v.  Leonard 
(2  }).  &  Beatt.  180),  Lord  Manners  takes 
notice  of  a  distinction  between  a  mere  re- 
lease and  a  deed  of  compromise.  The 
former  supposes  that  the  parties  know 
their  rights,  and  that  one  surrenders  his 
rights  to  the  other  ;  in  the  latter,  that 
both  parties  are  i^orant  of  their  rights, 
and  the  agreement  is  founded  in  that  igno- 
rance, and  that  the  party  surrendering  may 
in  tnith  hare  nothing  to  surrender.  But  is 
it  true,  in  all  cases,  that  a  release  presup- 
poses a  right  ?  Lord  Redesdale  has  said, 
that  the  accepting  of  a  release  is  in  no  case 
an  acknowledgment  that  a  right  existed  in 
the  releasor.  It  amounts  only  to  this  :  I 
give  you  so  much  for  not  seeking  to  dis- 
turb me.  Underwood  v.  Lord  Courtown, 
2Sch.  &  Lefr.  67. 

*  See  the  dictum  of  Lord  Hardwicke,  in 
Brown  v.  Priug,  1  Vcs.  407,  408,  as  to 
compromises  made  by  |mrties,  with  their 
eyes  open,  and  rightly  informed. 

3  Cann  v,  Cann,  1  P.  W^ill.  727  ;  Stapil- 
ton  V.  Stapilton,  1  Atk.  10  ;  Stockley  v. 
Stockley,  1  V.  &  B.  29,  31  ;  Naylor  r. 
Winch,  1  Sim.  &  Stu.  655 ;  Goodman  r. 
Sayers,  2  Jac.  &  Walk.  263  ;  Pickering  v. 
Pickering,  2  Beavan,  31,  56. 

■*  Leonard  t».  Leonard,  2  Ball  &  Beatt. 
179,  180 ;  Dunnage  v.  White,  1  Swanst 
151,  152  ;  Harvey  v.  Cooke,  4  Russell,  34  ; 
Stewart  t'.  Stcwnrt,  6  CI.  &  F.  969. 

*  Leonard  v.  Leonard,  2  Ball  &  Beatt. 
179,  180.  See  Gordon  r.  Gordon,  3  Swanst. 
470 ;  Pickering  r.  Pickering,  2  Beavan, 
31.  56  ;  Gossmour  v.  Pigge,  The  Jurist, 
June  22,  1844,  p.  526. 


•  Id.  180,  182 ;  Gordon  v.  Gordon,  3 
Swanst.  400,  467,  470,  473,  476  ;  Stewart 
V.  Stewart,  6  Cl.  &  F.  969.  See, 
also,  a  case  cited  by  Lord  Thurlow,  in 
Mortimer  v.  Capper,  1  Bro.  Ch.  158.  In 
respect  to  compromises,  it  is  oft-en  laid 
down  that  they  must  be  reasonable  (Stapil- 
ton V.  Stapilton,  1  Atk.  10.)  By  this  wo 
are  not  to  understand  that  the  considera- 
tion is  ade(|uate,  and  there  is  no  great  in- 
equality ;  but  that  the  circumstances  arc 
such  as  to  demonstrate  that  no  undue  ad- 
vantage was  taken  by  either  party  of  the 
other.  Thus,  in  a  case  of  compromise  of 
doubtful  rights  under  a  will,  the  master  of 
the  rolls  (Sir  R.  P.  Ardcn)  said  :  **  It  (the 
agreement)  must  be  reasonable.  No  man 
can  doubt  that  this  court  will  never  hold 
parties  acting  upon  their  rights,  doubts 
arising  as  to  those  rights,  to  be  bound,  un- 
less they  act  with  a  full  knowledge  of  all 
the  doubts  and  difficulties  that  arise.  But 
if  parties  will,  with  full  knowledge  of  them, 
act  upon  theui,  though  it  turns  out  that 
one  gains  a  great  advantage,  if  the  agree- 
ment was  fair  and  reasonable  at  the  time, 
it  shall  be  binding.  There  was  a  case  be- 
fore the  Loixl  Chancellor,  who  snoke  to  me 
upon  it,  in  which  it  was  held  that  the 
court  will  enforce  such  an  agreement,  though 
it  turns  out  that  the  parties  were  mistaken 
in  point  of  law,  eirn  suirposing  amnscTs 
opinion  iras  trronff."  Gibbons  r.  Caunt, 
4  Ves.  849.  See  Stapilton  t?.  Stapilton,  2 
Atk.  10  ;  Naylor  v.  Winch,  1  Sim.  k  Stu. 
555  ;  Neale  v.  Neale,  1  Keen,  672,  683 ; 
Stewart  r,  Stewart,  6  Cl  &  F.  969. 
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doubt  that  the  court  of  chancery  will  never  hold  parties,  acting  upon 
their  rights,  to  be  bound,  unless  they  act  with  full  knowledge  of  all 
the  doubts  and  diflSculties  that  do  arise.  But  if  parties  will,  with  full 
knowledge,  act  upon  them,  though  it  turns  out  that  one  gains  an 
advantage  from  a  mistake  in  point  of  law,  yet  if  the  agreement  was 
reasonable  and  fair  at  the  time,  it  shall  be  binding.^  And  trans- 
actions are  not,  in  the  eye  of  a  court  of  equity,  to  be  treated  as  binding 
even  as  family  aiTangements,  where  the  doubts  existing,  as  to  the 
rights  alleged  to  be  compromised,  are  not  presented  to  the  mind  of 
the  party  interested.^ 

§  131  a.  Courts  of  equity  are  disposed  to  favour  the  compromise  of 
contested  claims.  In  Attorney-General  v.  Baucherett,  Lord  Romilly, 
M.B.,  said :  "  I  beg  to  express  my  conviction  that  the  attorney- 
general  has  full  and  ample  powers,  whenever  be  thinks  that  a  pro- 
posal of  the  defendant  to  arrange  the  matters  in  dispute,  though  it 
does  not  concede  the  utmost  the  charity  is  entitled  to,  will  on  the 
whole  be  more  beneficial  to  the  charity  than  a  long  and  contested 
litigation,  to  accept  it,  and  carry  that  proposal  into  effect ;  and  if  the 
matter  were  brought  before  the  court,  it  would  pay  that  respect  to 
his  opinion^  which  it  has  always  been  its  custom  to  pay,  and  sanction 
the  arrangement.^  This  salutary  rule  would  undoubtedly  be  applied 
to  all  compromises,  effected  in  suits  respecting  charities,  through  the 
agency  of  its  properly  constituted  trustees.  But  trustees  are  not 
justified  in  making  doubtful  compromises  of  the  interests  of  their 
cestuis  que  trust,  as  by  consenting  to  a  fiat  in  bankruptcy  being 
annulled.*  But  courts  of  equity  will  often  grant  specific  performance 
of  an  agreement  to  compromise  a  suit  upon  certain  terms,  the  balance 
being  ascertained,  but  it  is  not  the  general  practice."  And  where  a 
compromise  was  made  under  a  misapprehension  of  facts,  and  was  of 


1  Gibbons  v,  Caunt,  4  Yes.  849.  See 
also  Dannage  v.  White,  1  Swanst.  137. 
See  Stewart  v.  Stewart,  6  Clark  &  Finnoll. 
969 ;  Pickering  v.  Pickering,  2  Beavan, 
31 1  56.  In  this  case  Lord  Laugdalo  said  : 
**  When  parties,  whose  rights  are  question- 
able, have  equal  knowledge  of  facts  and 
equal  means  of  ascertaining  what  their 
rights  really  are,  and  they  fah-ly  endeavour 
to  settle  their  respective  claims  among 
themselves,  every  court  must  feel  disposed 
to  support  the  conclusions  or  agi'eements 
to  which  they  may  fairly  come  at  the  time  ; 
and  that,  notwithstanding  the  subsequent 
discovery  of  some  common  error ;  and  if 
in  this  case  the  parties  had  been  on  equal 
terms,  the  agreement  might  have  been 
supported.  But  the  parties  were  not  on 
equal  terms;  and,  moreover,  I  am  of 
opinion  that,  under  the  circumstances,  it 
was  the  duty  of  the  defendant  to  see  that 
the  nature  of  the  transaction  was  fully  ex- 


plained to  his  mother,  and  to  see  that  she 
was  placed  in  a  situation  to  have  the  ques- 
tion properly  considered  on  her  behalf; 
and  whatever  may  have  l)een  his  intention 
in  this  respect  (for  I  do  not  think  it  ncces- 
saiy  to  impute  to  him  an  intentional  fraud 
throughout  the  transaction),  I  am  of 
opinion  that  he  did  not  perform  his  duty  ; 
and  on  the  whole  it  appears  to  me,  that  he 
is  not  entitled  to  the  benefit  of  the  settled 
account,  and  that  the  agreement  must  be 
set  aside." 

'  Henley  r.  Cooke,  4  Russell,.  34. 

3  25  Beavan,  116,  121. 

<  Wiles  r.  Gresham,  5  De  G.,  M.  &  G. 
770. 

*  Dawson  v.  Newsome,  6  Jur.  N.  s.  625. 
For  the  principles  on  which  a  Court  of 
Justice  deals  with  compromises,  see  Dixon 
r.  P>ans,  4  L.  R.,  H.  L.  606,  especially 
Lord  Westbury's  speech,  618,  619. 
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recent  date^  it  was  set  aside^  the  matter  being  regarded  as  still  »uJb 
jiidice} 

§  132.  There  ai-e  cases  of  family  compromises,  where,  upon  prin- 
ciples of  policy,  for  the  honour  or  peace  of  families,  the  doctrine  sus- 
taining compromises  bas  been  carried  further.  And  it  has  been  truly 
remarked,  that  in  such  family  arrangements  the  court  of  chancery 
has  administered  an  equity,  which  is  not  applied  to  agreements 
generally.^  But  to  render  even  such  compromises  binding,  it  was 
said  in  Smith  v,  Pincombe,  that  there  must  be  an  honest  disclosure, 
by  each  party  to  the  other,  of  all  such  material  facts  known  to  him, 
relative  to  the  rights  and  title  of  either,  as  are  calculated  to  influence 
the  judgment  in  the  adoption  of  the  compromise ;  and  any  advantage 
taken  by  either  party  of  the  other's  known  ignorance  of  such  facts 
will  render  the  same  void  in  equity  and  liable  to  be  set  aside.^  Such 
compromises,  fairly  and  reasonably  made,  to  save  the  honour  of  a 
family,  as  in  case  of  suspected  illegitimacy,  to  prevent  family  disputes 
and  family  forfeitures,  are  upheld  with  a  strong  hand;  and  are 
binding,  when  in  cases  between  mere  strangers  the  like  agreements 
would  not  be  enforced,*  Thus,  it  has  been  said,  that  if,  on  the  death 
of  a  pei*son,  seised  in  fee,  a  dispute  arises^  who  is  heir ;  and  there  is 
room  for  a  rational  doubt,  as  to  that  fact,  and  the  parties  deal  with 
each  other  openly  and  fairly,  investigating  the  subject  for  themselves, 
and  each  communicating  to  the  other  all  that  he  knows,  and  is 
informed  of,  and  at  length  they  agree  to  distribute  the  property, 
under  the  notion  that  the  elder  claimant  is  illegitimate,  although  it 
turns  out  afterwai'ds  that  he  is  legitimate ;  there,  the  court  will  not 
disturb  such  an  arrangement,  merely  because  the  fact  of  legitimacy  is 
subsequently  established/  Yet,  in  such  a  case,  the  party  acts  under 
a  mistake  of  fact.     In  cases  of  ignorance  of  title,  upon  a  plain  mistake 


^  Stainton  v.  The  Carron  Company,  6 
Jnr.  K.  8.  360  ;  s.  o.  affirmed  in  House  of 
Lords,  10  Jur.  n.  s.  783.  A  compromise 
of  a  suit  in  derogation  of  the  marriage  con- 
tract is  favoured.  Rowley  v.  Rowley,  L. 
R.  1  H.  L.  (So.)  63.  In  the  late  case  of 
Wilson  V,  Birchall,  16  Ch.  D.  41,  it  was 
held  that  the  court  lias  no  jurisdiction  to 
enforce  a  compromise  against  infants  against 
the  opinion  of  their  advisers. 

2  Stockley  v,  Stockleyj  1  V.  &  Beames, 
29  ;  Bellamy  v.  Sabine,  2  Phillips's  Ch. 

425. 

3  3  Mac.  &  G.  353.  And  see  Groves  r. 
Perkins,  6  Sim.  576. 

<  Stopilton  V.  StapUton,  1  Atk.  10 ; 
Cann  v.  Cann,  1  P.  Will  727  ;  Stockley 
V.  Stockley,  1  V.  &  Beames,  30,  81 ; 
Persse  r.  Persse,  1  West,  in  House  of 
Lords,  110 ;  Cory  v,  Cory,  1  Ves.  19 ; 
Heap  V,  Tonge,  9  Hare,  90 ;  Leonard 
T.    Leonard,   2   B.    &    Beatt.   171,   180; 


Gordon  v.  Gordon,  3  Swanst.  463, 
470,  473,  476;  Dunnage  v.  White,  1 
Swanst.  137,  151 ;  Harvey  v.  Cooke,  4 
Russell,  34.  Jodvell  v.  Jodvell,  9  Beavan, 
45  ;  Frank  r.  Frank  (1  Ch.  Cas.  84)  is 
generally  supposed  to  have  been  decided 
upon  this  head.  But  it  was  apparently  a 
case  of  misrepresentation  ;  and  Lord  Man- 
ners has  doubted  its  authority.  Leonard 
V,  Leonard,  2  B.  &  Beatt.  182,  183.  Cory 
V.  Cory,  1  Ves.  19,  is  very  difficult  to 
maintain  ;  for  the  party  was  drunk  at  the 
time  of  the  agreement  In  Fane  v.  Fane, 
20  £q.  698,  it  was  held  that  a  family 
settlement  will  not  be  supported  if  founded 
on  a  mistake  of  either  party  to  which  the 
other  x^^rty  is  accessoiy,  although  such 
mistake  may  have  been  innocently  made, 
following  Hoghton  v.  Hoghton,  15  Beav. 
305. 

^  Gordon  v.  Gordon,  3  Swanst,  476  :  id, 
463. 
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of  the  law,  there  seems  little  room  to  distinguish  between  family 
compromises  and  others. 

132a.  Thus,  where  a  father  being  heir  presumptive  to  A.  B.,  who 
was  then  supposed  to  be  a  lunatic,  and  being  under  an  apprehension 
that  unfair  means  might  be  resorted  to,  in  the  then  state  of  mind  of 
A.  B.,  to  deprive  the  family  of  the  succession  to  the  estate,  agreed 
with  his  eldest  son  that  the  son  should  sue  out  a  commission  of 
lunacy  against  A.  B..  and  carry  on  such  other  suits  and  law  proceed- 
ings as  should  be  necessary,  in  the  name  of  the  father,  at  the  expense 
of  the  son  ;  in  consideration  of  which  agreement,  and  natural  love 
and  aflfection,  the  father  covenanted  that  after  the  death  of  A.  B.,  the 
estates,  which  should  thereupon  descend  to  him,  should  be  conveyed 
to  himself  for  life,  remainder  to  his  son  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male.  The  son,  at  his  own  expense,  and 
in  the  name  of  his  father,  sued  out  the  commission,  under  which 
A.  B.  was  found  a  lunatic,  who  soon  afterwards  died ;  whereupon  the 
father  succeeded  as  heir  to  the  lunatic's  estate.  Upon  a  bill  filed  by 
the  son  to  carry  into  effect  this  agreement,  a  specific  performance 
was  decreed  ;  and  it  was  held,  that  the  agreement  was  not  voluntarj^, 
void  for  champerty  or  maintenance,  or  illegal,  either  for -want  of 
mutuality,  or  as  being  a  fraud  upon  the  great  seal  in  lunacy ;  and 
considering  the  ages  and  situations  of  the  parties,  the  father  being 
sixty-two  and  the  lunatic  forty,  and  the  objects  to  be  gained  by  the 
prosecution  of  the  commission  of  lunacy,  that  the  consideration  for 
the  deed  was  not  inadequate  ;  but  that  deeds  for  carrying  into  effect 
family  arrangements  are  exempt  from  the  rules  which  affect  other 
deeds,  the  consideration  being  composed  partly  of  value  and  partly 
of  love  and  affection.^ 

§  133.  And  where  there  is  a  mixture  of  mistake  of  title,  gross  per- 
sonal ignorance,  liability  to  imposition,  habitual  intoxication,  and 
want  of  professional  advice,  there  has  been  manifested  a  strong  dis- 
inclination of  courts  of  equity  to  sustain  even  family  settlements.  It 
was  upon  this  sort  of  mixed  ground  that  it  has  been  held  that  a  deed 
executed  by  the  members  of  a  family  to  determine  their  interest 
under  the  will  and  partial  intestacy  of  an  ancestor,  ought  not  to  be 
enforced.  It  appeared  on  the  face  of  the  deed,  that  the  parties  did 
not  understand  their  rights,  or  the  nature  of  the  transaction  ;  and 
that  the  heir  surrendered  an  unimpeachable  title  without  considera- 
tion. Evidence  was  also  given  of  his  gross  ignorance,  habitual  intoxi- 
cation, and  want  of  professional  advice.  But  there  was  no  sufficient 
proof  of  fraud  or  undue  influence ;  and  there  had  been  an  acquiescence 
of  five  years.2 

»  Persse    v.    Persse,    1   West,   Eep.    in       F.  279. 
House  of  Lords,  p.  110;   s.  c.  7  CI.   &  -  Dunnage  r.  White,!  Swanst.  137, 
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§  134.  Cases  of  surprise,  mixed  up  with  a  mistake  of  law,  stand 
upon  a  ground  peculiar  to  themselves,  and  independent  of  the  general 
doctrine.  In  such  cases  the  agreements  or  acts  are  unadvised,  and 
improvident,  and  without  due  deliberation  ;  and,  therefore,  they  are 
held  invalid,  upon  the  common  principle  adopted  by  courts  of  equity, 
to  protect  those  who  are  unable  to  protect  themselves,  and  of  whom 
an  undue  advantage  is  taken.^  Where  the  surprise  is  mutual,  there 
is  of  course  a  still  stronger  ground  to  interfere ;  for  neither  party  has 
intended  what  has  been  done.  They  have  misunderstood  the  eflfect 
of  their  own  agreements  or  acts ;  or  have  presupposed  some  facts  or 
rights  existing,  as  the  basis  of  their  proceedings,  which  in  truth  did 
not  exist.  Contracts  made  in  mutual  en-or,  under  circumstances 
material  to  their  character  and  consequences,  seem,  upon  general 
principles,  invalid.^  Non  videntur,  qui  enxint,  consentire,  is  a  rule 
of  the  civil  law ;  ^  and  it  is  founded  in  common  sense  and  common 
justice.  But  in  its  application  it  is  material  to  distinguish  between 
error  in  circumstances  which  do  not  influence  the  contract,  and  en^or 
in  circumstances  which  induce  the  contract. 

§  135.  There  are  also  cases  of  peculiar  trust,  and  confidence,  and 
relation  between  the  parties,  which  give  rise  to  a  qualification  of  the 
general  doctrine.  Thus,  where  a  mortgagor  had  mortgaged  an  estate 
to  a  mortgagee,  who  was  his  attorney,  and  in  settling  an  account  with 
the  latter,  he  had  allowed  him  a  poundage  for  having  received  the 
rents  of  the  estate,  in  ignorance  of  the  law,  that  a  mortgagee  was  not 
entitled  to  such  an  allowance,  which  was  professionally  known  to  the 
attorney  ;  it  was  held  that  the  allowance  should  be  set  aside.  But  the 
Master  of  the  Rolls,  upon  that  occasion,  put  the  case  upon  the  peculiar 
relation  between  the  parties ;  and  the  duty  of  the  attorney  to  have 
made  known  the  law  to  his  client,  the  mortgagor.  He  said  that  he 
did  not  enter  into  the  distinction  between  allowances  in  accounts 
from  ignorance  of  law,  and  allowances  from  ignorance  of  fact ;  that 
he  did  not  mean  to  say  that  ignorance  of  law  will  generally  open  an 
account.  But  that,  the  parties  standing  in  this  relation  to  each  other, 
he  would  not  hold  the  mortgagor,  acting  in  ignorance  of  his  rights,  to 
have  given  a  binding  assent.* 

§  136.  There  are,  also,  some  other  cases  in  which  relief  has  been 
granted  in  equity,  apparently  upon  the  ground  of  mistake  of  law. 
But  they  will  be  found,  upon  examination,  rather  to  be  cases  of 
defective  execution  of  the  intent  of  the  parties  from  ignorance  of  law, 

V        1  See  Evans  v.  Llewellyn,  1  Cox,  333  ;  Cowes  v.    Higginson,  1  Ves.   k  Beames, 

'^    8.  c.  2  Bro.  Ch.  150  ;  Marquis  of  Towns-  624,   527 ;    Kamsden  v.    Hylton,    2  Ves. 

hend  v.    Strangi-oom,  6   Ves.   333,    338  ;  304  ;  Fai-ewell  v.  Coker,  2  Meriv.  269. 

Chesterfield  v.  Janssen,  2  Ves.  165,  156  ;  =  Dig.  Lib.  60,  tit.  17,  1.  116,  §  2. 

Ormond  v.  Hutchinson,  13  Ves.  61.     See  *  Laiigstaffe  v,  Feuwick,  10  Ves.  405, 

ante.,  §  120,  note  (>).  406. 
2  Willan  r.  Willau,   16  Ves.   72,  81 ; 
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as  to  the  proper  mode  of  framing  the  instrument.  Thus,  where  a 
husband,  upon  his  marriage,  entered  into  a  bond  to  his  wife,  without 
the  intervention  of  trustees,  to  leave  her  a  sum  of  money  if  she  should 
survive  him ;  the  bond,  although  released  at  law  by  the  marriage 
was  held  good  as  an  agreement  in  equity,  entitling  the  wife  to  satis- 
faction out  of  the  husband's  assets.^  And  so,  e  contra,  where  a  wife 
before  marriage  executed  a  bond  to  her  husband,  to  convey  all  her 
lands  to  him  in  fee  ;  it  was  upheld  in  favour  of  the  husband,  after 
the  mamage,  as  an  agreement  defectively  executed,  to  secure  to  the 
husband  the  land  as  her  portion.^ 

§  137.  We  have  thus  gone  over  the  principal  cases,  which  are 
supposed  to  contain  contradictions  of,  or  exceptions  to,  the  general 
rule,  that  ignorance  of  the  law,  with  a  full  knowledge  of  the  facts, 
furnishes  no  gi*ound  to  rescind  agi-eements  or  to  set  aside  solemn  acts 
of  the  parties.  Without  undertaking  to  assert  that  there  are  none 
of  these  cases  which  are  inconsistent  with  the  rule,  it  may  be  affirmed 
that  the  real  exceptions  to  it  are  very  few,  and  generally  stand  upon 
some  very  urgent  pressure  of  circumstances.  The  rule  prevails  in  all 
cases  of  compromises  of  doubtful,  and  perhaps  in  all  cases  of  doubted 
rights ;  and  especially  in  all  cases  of  family  arrangementa^  It  is 
relaxed  in  cases  where  there  is  a  total  ignorance  of  title,  founded  in 
the  mistake  of  a  plain  and  settled  principle  of  law,  and  in  cases  of 
imposition,  misrepresentation,  undue  influence,  misplaced  confidence^ 
and  surprise,* 

§  138.  It  is  matter  of  regret,  that,  in  the  present  state  of  the  law, 
it  is  not  practicable  to  present,  in  any  more  definite  form,  the  doctrine 
respecting  the  effect  of  mistakes  of  law,  or  to  clear  the  subject  from 
some  obscurities  and  uncertainties  which  still  surround  it.  But  it 
may  be  safely  affirmed,  upon  the  highest  authority,  as  a  well-estab- 
lished doctrine,  that  a  mere  naked  mistake  of  law,  unattended  with  any 
such  special  circumstances  as  have  been  above  suggested,  will  furnish 
no  ground  for  the  interposition  of  a  court  of  equity  ;  and  the  present 
disposition  of  courts  of  equity  is  to  nan-ow,  rather  than  to  enlarge, 
the  operation  of  exceptions.^ 

§  138  a.  The  present  state  of  the  law,  upon  this  vexed  question, 


'  Acton  V,  Pearce,  2  Vera.  480 ;  s.  c. 
Prec  Ch.  237. 

2  Cannel  v.  Buckle,  2  P.  Will.  248 ; 
Newl.  on  Contr.  ch.  19,  p.  345,  346. 

"  Stewart  v,  Stewart,  6  Clark  k  Finnell. 
911,  966  to  971 ;  Pickering  r.  Pickering, 
2  Beavan,  31,  56. 

*  Stewart  v.  Stewart,  6  Clark  &  Finnell. 
911,  966  to  971. 

^  Lord  Cottenhara,  in  his  elaborate 
jud^ient  in  Stewart  r.  Stewart,  6  Clark 
k  Finnell.  694  to  971,  critically  examined 
aU  the  leading  authorities  upon  this  sub- 


ject, and  arrived  at  the  same  conclusion; 
and  his  opinion  was  confirmed  by  the 
House  of  lK)rds.  Mr.  Burge  shows,  in  his 
learned  Commentaries  on  Colonial  and 
Foreign  Law  (Vol.  3,  pp.  742,  &c.),  that 
the  like  rule  prevails  in  the  civil  law,  and 
in  foreign  countries  on  the  continent  of 
Europe,  where  the  civil  law  prevails. 
Kelly  V.  Solari,  9  Mees.  k  Wels.  64,  67, 
58,  contains  a  like  recognition  of  the  doc- 
trine, by  Lorti  Abinger.  Sec  also  Great 
"Western  Kailway  Co.  r.  Crijjps,  5  Hare, 
91. 
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will  allow  no  more  definite  rules  upon  the  subject  to  be  laid  down 
than  those  already  stated.  But,  as  has  been  already  intimated,^  the 
distinction  between  mistakes  of  law  and  of  fact  is  one  of  expediency 
and  policy  rather  than  of  principle.  For  as  one  is  bound  to  know  the 
law,  and  consequently  presumed  to  know  it^  there  seems  to  be  an 
inconsistency  in  granting  relief  iii  courts  of  equity,  based  solely  upon 
an  alleged  mistake  of  law.  So,  too,  such  mistakes  are  not  commonly 
easy  of  clear  proof,  and  courts  of  equity,  in  assuming  to  correct 
alleged  mistakes,  must  of  necessity  require  the  very  clearest  proof, 
lest  they  create  errors,  in  attempting  to  correct  them.  There  is,  too, 
great  opportunity  for  the  practice  of  fmud  through  alleged  mistakes 
of  law,  when  courts  listen  readily  to  such  grounds,  for  setting  aside 
the  clearly  expressed  contracts  of  the  parties. 

§  188  6.  From  these  considerations,  and  some  others  stated  else- 
where, in  the  course  of  this  chapter,  it  will  be  obvious  that  the  general 
rule,  governing  courts  of  equity  upon  this  subject,  should  be,  to  deny 
relief,  sought  upon  the  mere  ground  of  ignorance,  or  mistake  of  law  ; 
and  that  the  exceptions  allowed  must  be  of  marked  character,  both  in 
regard  to  proof,  and  the  degree  of  injustice  consequent  upon  a  denial 
of  relief. 

§  138  c.  But  when  the  courts  established  the  rule  that  the  forget- 
fulness  of  facts,  once  well  known  to  the  party,  was  a  just  ground  of 
relief  against  a  contract,-  they  were,  in  our  apprehension,  going  a  long 
way  towards  recognizing  the  principle,  that  the  mistake  or  misappre- 
hension of  a  clearly  established  rule  of  law,  whereby  the  party  sub- 
mits to  the  relinquishment  of  rights,  or  assumes  duties,  upon  grounds 
which  he  could  not  have  entertained  but  for  such  misapprehension, 
is  ground  of  equitable  relief.  And  where  the  result  of  denying  relief 
will  be  to 'give  the  other  party  an  unconscionable  advantage,  and  the 
fact  of  such  misapprehension  is  admitted,  or  proved  to  the  entire 
satisfaction  of  the  court,  it  would  be  strange  if  it  were  not  a  sufficient 
ground  for  equitable  interference.  The  denial  of  relief  in  such  cases 
would  seem  to  be  at  variance  with  the  long-established  doctrines  of 
courts  of  equity,  and  a  reproach  to  the  law  itself^ 


*  Ante,  §  125,  and  note. 

'  KcUy  V.  Solan,  9  M.  &  W.  54  ;  Bell 
V.  Gardiner,  4  M.  &  G.  11. 

^  AniCf  §  121,  and  notes.  Saunders  r. 
Lord  Annesley,  2  Sch.  &  Lefr.  73,  101, 
where  Lord  Iledesdale  says,  that  if  one  is 
induced  to  j>art  with  a  fee-simple  for  a 
mere  leasehold  interest,  **  if  it  were  clear 
beyond  all  possibility  of  doubt,  in  a  case 
of  fraud,"  the  court  might  certainly  inter- 
fere :  *4u  a  case  of  mere  ignorance,  though 
1  incline  to  think  it  might,"  yet  upon 
examination  he  finds  it  more  questionable. 
Tlie  truth  is,  in  almost  all  cases  of  this 


character,  there  will  be  found  sufficient, 
although  it  may  be  but  slight  evidence, 
that  the  party  acted,  either  upon  want  of 
consideration,  which  amounts  to  legal  sur- 
prise, or  upon  the  enticement  or  suggestion 
of  some  one,  in  the  interest  of  tlie  other 
party,  and  this  will  constitute  fraud.  And 
the  courts  of  equity  are  always  vigilant,  as 
they  should  be,  to  seize  hold  of  all  sucli 
extraneous  circumstances,  to  enable  them 
to  relieve  the  one  party  from  unjust  loss, 
and  to  deprive  the  other  of  taking  an  un- 
conscionable advantage. 
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§  138  d.  But  it  must  also  be  borne  in  mind^  that  such  relief  will 
not  be  granted,  where  from  change  of  circumstances,  or  the  vesting 
of  other  rights  or  interests,  it  is  no  longer  practicable  to  place  the 
parties  in  the  same  position  they  would  have  been  in,  had  the  mistake 
never  occurred,  or  been  corrected  at  the  time  of  its  occurrence.^ 

§  138  c.  With  these  important  qualifications,  which  will  exclude 
all  cases,  where  the  law  is  doubtful,  at  the  time,  or  where  there  is 
no  marked  injustice  done,  by  allowing  the  contract  to  stand,  or  no 
undue  advantage  gained,  or  where  other  rights  have  intervened,  or 
the  parties  cannot  be  placed  in  statu  quo,  the  rule  that  an  admitted, 
or  clearly  established  misapprehension  of  the  law  does  create  a  basis 
for  the  interference  of  courts  of  equity,  resting  in  discretion,  and  to 
be  exercised  only  in  the  most  unquestionable  and  flagrant  cases,  is 
certainly  more  in  consonance  with  the  exact  moral  sense,  and  will  be 
found,  we  believe,  not  at  variance  with  the  best  considered  and  best 
reasoned  cases  upon  the  point. 

§  138/.  No  jurist  of  eminence,  or  judge  of  enlarged  knowledge  and 
experience,  has  yet  been  able  to  lay  down  any  more  restricted  rule 
upon  the  subject ;  and  it  is  creditable  to  the  courts,  and  to  the  pro- 
fession, that,  with  all  the  zeal  which  has  been  sometimes  manifested, 
to  make  the  rule  excluding  relief,  in  courts  of  equity,  in  every  case  of 
pure  mistake  of  law,  absolute  and  inflexible,  the  sense  of  justice  has 
steadily  withstood  the  refinements  of  logic  on  the  one  hand,  and  the 
blind  love  of  formal  symmetry  upon  the  other.  We  trust  the  prin- 
ciple, that  cases  may  and  do  occur,  where  courts  of  equity  feel  com- 
pelled to  grant  relief,  upon  the  mere  ground  of  the  misapprehension 
of  a  clear  rule  of  law,  which  has  so  long  maintained  its  standing 
among  the  fundamental  rules  of  equity  jurisprudence,  is  yet  destined 
to  afford  the  basis  of  many  wise  and  just  decrees,  without 'infringing 
the  general  rule  that  mistake  of  law  is  presumptively  no  sufficient 
ground  of  equitable  interference. 

§  139.  Where  a  bond  fide  purchaser,  for  a  valuable  consideration, 
without  notice,  is  concerned,  equity  will  not  interfere  to  grant  relief 
in  favour  of  a  party,  although  he  has  acted  in  ignorance  of  his  title 
upon  a  mistake  of  law ;  for  in  such  a  case  the  purchaser  has,  at  least, 
an  equal  right  to  protection  with  the  party  labouring  under  the 
mistake.^  And  where  the  equities  are  equal,  the  court  withholds 
itself  from  any  interference  between  the  parties.^ 

>  Ante,  §  125,  and  note.  is  relievable,  and  in  what  not     It  ia  cer- 

3  ATUe,  §  64  c,  §  108  ;  post,  §  154,  165,  tain  that  a  wide  distinction  was  made 

881,  409,  434,  436.  between  the  operation  of  errors  of  law,  and 

3  See  Maiden  v.  MenUl,  2  At<c  8.     In  errors  of  fact.      In  omni  parte  error  in 

the  civil  law  there  is  much  discussion  as  jure  non  eodem  loco,  ^uo  facti  ignorantia, 

to  the  effect  of  error  of  law  ;  and  no  in-  haberi  debebit ;  cum  jus^  finitum  et  possit 

considerable  embarrassment  exists  in  stat-  esse,   et  debcat ;   facti  interpretatio  pie- 

iog,  in  what  cases  of  error  in  law  the  party  rumque  etiam  prudentiaaimos  fallat    Dig* 
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§  140.  In  regard  to  the  other  dass  of  mistakes^  that  is^  mistakes  of 
fact,  there  is  not  so  much  difBcuIty.  The  general  rule  is,  that  an 
act  done,  or  contract  made,  under  a  mistake  or  ignorance  of  a 
material  fact,  is  voidable  and  relievablc  in  equity.  The  groimd  of 
this  distinction  between  ignorance  of  law  and  ignorance  of  fact  seems 
to  be,  that,  as  every  man  of  reasonable  understanding  is  presumed  to 
know  the  law,  and  to  act  upon  the  rights  which  it  confers  or  supports, 
when  he  knows  all  the  facts,  it  is  culpable  negligence  in  him  to  do  an 
act,  or  to  make  a  contract,  and  then  to  set  up  his  ignorance  of  law  as 
a  defence.  The  general  maxim  here  is,  as  in  other  cases,  that  the 
law  aids  those  who  are  vigilant,  and  not  those  who  slumber  over  their 
rights.  And  this  reason  is  recognized  as  the  foundation  of  the  dis- 
tinction, as  well  in  the  civil  law  as  in  the  common  law.^  But  no 
person  can  be  presumed  to  be  acquainted  with  all  matters  of  fact ; 
neither  is  it  possible,  by  any  degree  of  diligence,  in  all  cases  to 
acquire  that  knowledge,  and,  therefore,  an  ignorance  of  facts  does  not 
import  culpable  negligence.  The  rule  applies  not  only  to  cases  where 
there  has  been  a  studied  suppression  or  concealment  of  the  facts  by 
the  other  side,  which  would  amount  to  fraud ;  but  also  to  many  cases 
of  innocent  ignorance  and  mistake  on  both  sides.^     So,  if  a  party  has 


Lib.  22,  tit.  6, 1.  2.  Hence,  in  many  cases, 
error  of  law  will  prejudice  a  party  in 
regard  to  his  rights ;  but  not  error  of  fact, 
unless  in  ciises  of  gross  negligence.  Dig. 
Lib.  22,  tit.  6,  1.  7.  The  general  rule  of 
the  civil  law  seems  to  be,  that  error  of 
law  shall  not  profit  those  who  are  desirous 
of  acquiring  an  advantage  or  right ;  nor 
.shall  it  pivjudice  those  who  are  seeking 
their  own  ri^ht.  Juris  ignorantia  non 
jirodest  adquirere  volentibus  ;  suum  vero 
]>etentibus  non  nocet  Dig.  Lib.  22,  tit.  6, 
1.  7  ;  Pothier,  Pand.  Lib.  22,  tit.  6,  §  2, 
n.  2,  3.  But  then  this  text  is  differently 
interpreted  by  different  civilians.  See  2 
Evanses  Pothier  on  Oblig.  Appendix,  No. 
xviii.  pp.  408  to  447  ;  Ayliffe,  Pand.  B.  2, 
tit.  16,  p.  116  ;  1  Domat,  B.  1,  tit  8,  §  1, 
ail.  13  to  16.  Domat,  after  saying  that 
error  of  law  is  not  sufficient,  as  an  error  in 
fact  is,  to  annul  contracts,  says,  that  error 
or  ignorance  of  law  hath  different  effects 
in  contracts  ;  and  then  he  lays  down  the 
following  rules.  (1.)  If  error  or  ignorance 
of  law  be  such,  that  it  is  the  only  cause 
of  a  contract,  in  which  one  obliges  him- 
self to  a  thing,  to  which  he  is  otherwise 
not  bound,  and  there  be  no  other  cause 
for  the  contract,  the  cause  proving  false, 
the  contract  is  null  (2.)  This  nilu  ap- 
jilies,  not  only  in  preserving  the  person 
from  suffering  loss,  but  also  in  hindering 
him  from  being  deprived  of. a  right,  which 
he  did  not  know  belonged  to  him.  (3.) 
But,  if  by  an  error  or  ignorance  of  the  law, 
one  has  done  him.self  a  prejudice,  which 
Humnot  be  repaired  without  breaking  in 


upon  the  right  of  another,  the  error  shall 
not  bo  corrected  to  the  prejudice  of  the 
latter.  (4.)  If  the  error  or  ignorance  of 
the  law  has  not  been  tlie  only  cause  of  the 
contract,  but  another  motive  has  inter- 
vened, the  ciTor  will  not  annul  the  con- 
tract. And  he  proceeds  to  illustrate  these 
rules.  1  Domat,  B.  1,  tit.  18,  §  1,  art  18 
to  17.  See  also  Ayliffe,  Pand.  B.  2,  tit 
15  ;  id.  tit  17  ;  2  Evans's  Pothier  on  Oblig. 
Appendix,  xviii.  p.  418  ;  id.  437 ;  Pothier, 
Pand.  lib.  22,  tit  6,  per  tot  ;  aide,  §  111, 
and  note. 

»  See  Pothier,  Pand.  lib.  22,  tit  6,  §  8, 
n.  4,  6,  6,  7  ;  §  4,  n.  10,  11 ;  Pooley  v. 
Bay,  1  P.  WiU.  355  ;  Cocking  r.  Pratt,  1 
Ves.  400  ;  Hitchcock  v.  Giddings,  4  Price, 
135 ;  Leonard  v.  Leonard,  2  Ball  k  Beatt 
171,  180  to  184. 

*  See  Miles  r.  Stevens,  3  Burr.  21. 
Ignorance  of  facts  and  mistake  of  facts  are 
not  precisely  equivalent  expressions.  Mis- 
take  of  facts  always  supposes  some  error 
of  opinion  as  to  the  real  facts  ;  but  igno- 
rance of  facts  may  be  without  any  en-or, 
and  consist  in  mere  want  of  knowledge  or 
opinion.  Thus,  a  man  knowing  that  he 
has  some  inteiTst  in  a  pan-el  ofland,  may 
suppose  it  to  be  a  life  estate^  when  it  is  a 
fee.  That  is  an  error  or  mistake.  But  if 
he  is  ignorant  that  there  exists  any  such 
land,  and  that  he  had  any  title  to  it,  that 
very  ignorance  may  lead  him  to  form  no 
opinion  whatever  on  the  subject.  It  may 
be  a  case  of  sheer  negation  of  thought 
The  phrases  are,  however,  commonly  used 
as  equivalent  in  legal  discussions. 
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bond  fide  entkely  forgotten  tho  facts,  he  will  be  entitled  to  relief, 
because,  under  such  circumstances,  he  acts  under  the  like  mistake  of 
the  facts,  as  if  he  had  never  known  them.^  Ignorance  of  foreign  law 
is  deemed  to^be  ignorance  of  fact,  because  no  person  is  presu'ned  to 
know  the  foreign  law ;  and  it  must  be  proved  as  a  fact.^ 

§  141.  The  rule,  as  to  ignorance  or  mistake  of  facts,  entitling  the 
party  to  relief,  has  this  important  qualification,  that  the  fact  must  be 
material  to  the  act  or  contract,  that  is,  that  it  must  be  essential  to  its 
character,  and  an  efficient  cause  of  its  concoction.  For  though  there 
may  be  an  accidental  ignorance  or  mistake  of  a  fact ;  yet,  if  the  act 
or  contract  is  uot  materially  affected  by  it,  the  party  claiming  relief 
will  bo  denied  it.  This  distinction  may  be  easily  illustrated  by  a 
familiar  case.  A.  buys  an  estate  of  B.,  to  which  the  latter  is  suppos8d 
to  have  an  unquestionable  title.  It  turns  out,  upon  due  investigation 
of  the  facts,  unknown  at  the  time  to  both  parties,  that  B.  has  no 
title  (as  if  there  be  a  nearer  heir  than  B.,  who  was  supposed  to  be 
dead,  but  is,  in  fact,  living)  :  in  such  a  case  equity  would  relieve  the 
purchaser,  and  rescind  the  contract.^  But,  suppose  A.  were  to  sell  an 
estate  to  B.,  whose  location  was  well  known  to  each,  and  they 
mutually  believed  it  to  contain  twenty  acres,  and  in  point  of  fact  it 
only  contained  nineteen  acres  and  three-fourths  of  an  acre,  and  the 
difference  would  not  have  varied  the  purchase  in  the  view  of  either 
party  ;  in  such  a  case,  the  mistake  would  not  be  a  ground  to  rescind 
the  contract;* 

§  141  a.  The  subject  as  to  how  fai*  a  mistake  or  misdescription  of 
property  sold,  after  conveyance  of  the  property,  would  afford  ground 
to  the  purchaser  to  claim  damages  for  the  mistake  or  misdescription, 
has  given  rise  to  a  most  extraordinary  divergence  of  judicial  de- 
cision, but  in  the  late  case  of  Joliffe  v.  Baker,^  where  all  the  cases  are 
cited  and  examined,®  it  was  laid  down  that,  in  the  absence  of  fraud, 
or  the  breach  of  some  contract  or  warranty  contained  in  the  con- 
veyance, no  action  after  conveyance  would  lie  by  the  purchaser 
against  the  vendor  for  misrepresentation.  The  law  as  laid  down  by 
Mr.  Dart  in  his  Vendors  and  Purchasers,  ch.  14,  s.  5,  viz. :  "  With 
some  few  special  exceptions  a  purchaser,  after  the  conveyance  is 


»  Kelly  r.  Solan,  9  Mees.  &  Wels.  54, 
58. 

'  Leslie  v.  Bailie,  2  Younge  k  Coll. 
N.  R.  91,  96  ;  M*Cormick  r.  Garnett,  5 
DeO.,  M.  &G.  278. 

>  See  1  EraDs's  Pothier  on  Oblig.  Pt.  1, 
ch.  1,  art.  9,  n.  17,  18  ;  Bingham  r.  Bing- 
ham, 1  Ves.  126  ;  CaWerly  v.  Williams, 
1  Ves.  Jr.  210,  211. 

<  Okill  r.  Whittaker,  1  De  Gex  & 
Smale,  83. 

*  11  Q.  B,  D.  255, 


*  There  are  in  favour  of  compensation. 
Hart  V.  Swaine,  decided  by  Mr.  Justice 
Fry,  7  Ch.  D.  42  ;  In  re  Turner  and  Skel- 
ton,  decided  by  Sir  G.  Jessel,  M.  R.,  13 
Ch.  D.  130 ;  Carr  v.  Carr,  3  Sim.  447  ; 
Bos  V,  Helsham,  decided  by  the  Court  of 
Exchecjuer,  2  Ex.  72. 

Against  compensation  are  Manson  v. 
Thacker,  7  Ch.  D.  623 ;  Besley  v,  Besley, 
9  Ch.  D.  103,  and  Allen  r.  Richardson,  13 
Ch.  D.  524,  aU  decided  by  V.-C,  Malins. 
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executed  by  all  necessary  parties,  has  no  remedy  at  law  or  in  equity 
in  respect  of  defects  either  in  the  title  to,  or  quantity  or  quality  of, 
the  estate,  which  are  not  covered  by  the  vendor's  covenants,"  was 
cited  and  approved.^ 

§  142.  In  cases  of  mutual  mistake  going  to  the  essence  of  the  con- 
tract, it  is  not  necessary  that  there  should  be  any  presumption  of 
fraud.  On  the  contrary,  equity  will  often  relieve,  however  innocent 
the  parties  may  be.  Thus,  if  one  person  should  sell  a  messuage  to 
another,  which  was,  at  the  time,  swept  away  by  a  flood,  or  destroyed 
by  an  earthquake,  without  any  knowledge  of  the  fact  by  either  party, 
a  court  of  equity  would  relieve  the  purchaser,  upon  the  ground  that 
both  parties  intended  the  purchase  and  sale  of  a  subsisting  thing, 
and  implied  its  existence  as  the  basis  of  their  contract.  It  con- 
stituted, therefore,  the  very  essence  and  condition  of  the  obligation  of 
their  contract.*  So,  if  a  person  should  execute  a  release  to  another 
party  upon  the  supposition,  founded  in  a  mistake,  that  a  certain  debt 
or  annuity  had  been  discharged,  although  both  parties  were  innocent, 
the  release  would  be  set  aside  upon  the  ground  of  a  mistake.^  The 
civil  law  holds  the  same  principle.  "  Domum  emi,  cum  eam,  et  ego, 
et  venditor  combustam  ignoraremus.  Nerva,  Sabinus,  Cassius,  nihil 
venisse,  quamvis  area  maneat,  pecuniamque  solutam  condici  possi, 
aiunt."* 

§  143.  The  same  principle  will  apply  to  all  other  cases,  where  the 
parties  mutually  bargain  for  and  upon  the  supposition  of  an  existing 
right.  Thus,  if  a  purchaser  should  buy  the  interest  of  the  vendor  in 
a  remainder  in  fee,  expectant  upon  an  estate  tail,  and  the  tenant  in 
tail  had  at  the  time,  unknown  to  both  parties,  barred  the  estate  in 
remainder,  a  court  of  equity  would  relieve  the  purchaser,  in  regard 
to  the  contract,  purely  upon  the  ground  of  mistake.^ 

§  144.  The  same  principle  will  apply  to  cases  of  purchases,  where 


^  But  in  the  still  later  case  of  Palmer  v, 
Johnson,  12  Q.  B.  D.  32,  it  was  held  that 
the  acceptance  of  a  conveyance  of  property 
does  not  debar  the  vendee's  right  to  sue 
for  compensation  in  respect  of  a  breach  of 
contract  contained  in  the  particulars  and 
conditions  of  sole  whereby  tne  value  of  the 
land  is  diminished  ;  and  Joliffe  v.  Baker 
was  distinguished  on  the  ground  that  in 
that  case  there  was  no  express  contract  by 
the  defendant  with  the  plaintiff  enabling 
the  latter  to  sue  for  compensation. 

Bat  this,  it  is  submitted,  is  hardly  a  satis- 
factory reason  for  distinguishing  the  two 
coses,  and  imtil  the  Court  of  Appeal 
decides  contrary  to  Joliffe  v.  Baker  on  a 
similar  state  of  facts,  it  is  conceived  that 
the  decision  in  that  case  is  more  in  har- 
mony with  the  law  than  the  opposite 
decisions  cited  above. 

'  Hitchcock  V,  Giddings,  4  ?rice,  135, 


141  ;  s.  c.  Daniell,  1.  But  see  Sugden  on 
Vendors,  p.  237,  and  note  1  (7th  edit) ; 
Stent  V.  Bailis,  2  P.  WiU.  220 ;  Colyer  v. 
Clay,  7  Beavan,  188. 

*  Hore  V.  Bccher,  12  Simons,  465 ; 
Fane  v.  Fane,  L.  R.  20  Eq.  698. 

*  Dig.  Lib.  18,  tit.  1,  1.  27 ;  Grotius  de 
Jure  Belli,  B.  2,  ch.  11,  §  7.  If  the  house 
were  partially  burnt,  the  civilians  seemed 
to  have  entertained  different  opinions, 
whether  the  vendor  was  bound  by  the 
contract,  having  an  abatement  of  the  price 
or  allowance  for  the  ii\jury,  or  had  an 
election  to  proceed  or  not  with  the  con- 
tract, with  such  an  abatement  or  allow- 
ance. Pothier  de  Veiite,  n.  4.  Grotius 
has  made  some  sensible  remarks  upon  the 
subject  of  error  in  contracts.  Grotius  de 
Jure  Belli,  B.  2,  ch.  11,  §  6. 

'  Hitchcock  V,  Giddiugs,  4  Price,  135 ; 
B.  c,  Daniell,  1. 
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the  parties  have  been  innocently  misled  under  a  mutual  mistake  as 
to  the  extent  of  the  thing  sold.  Thus,  if  one  party  thought  that  ho 
had  boTid  fide  purchased  a  piece  of  land,  as  parcel  of  an  estate,  and 
the  other  thought  he  had  not  sold  it,  under  a  mutual  mistake  of  tho 
bargain ;  that  would  furnish  a  gi'ound  to  set  aside  the  contract ; 
because  (as  has  been  said)  it  is  impossible  to  say,  that  one  shall  be 
forced  to  give  that  price  for  part  only,  which  he  intended  to  give  for 
the  whole ;  or,  that  the  other  shall  be  obliged  to  sell  the  whole  for 
what  he  intended  to  be  the  price  of  part  only.^  But  where  by  the 
mutual  mistake  of  vendor  and  purchaser,  as  to  the  duration  of  a 
leasehold  interest,  it  was  sold  for  much  less  than  its  real  value,  and 
the  conveyance  had  been  executed,  and  the  purchaser  had  been  in 
possession  some  years,  the  vendor  was  held  entitled  to  no  relief 
against  the  repre»<Jentatives  of  the  vendee.- 

§  144  (I.  But  here  the  nature  of  the  purchase  often  constitutes  a 
material  ingredient.  Thus,  if  a  purchase  is  made  of  a  thing  in  gross, 
as,  for  example,  of  a  farm,  as  containing  in  gross  by  estimation  a  certain 
number  of  acres  (such  a  sale  is  called  in  the  Roman  law  a  sale  per 
averdonem)  by  certain  boundaries.  Then,  if  the  transaction  be  bond 
fide,  and  both  parties  be  equally  under  a  mistake  as  to  the  quantity, 
but  not  as  to  the  boundaries,  the  sale  will  be  binding  on  both  parties, 
whether  the  farm  contain  more  or  fewer  acres. 

§  145.  It  is  upon  the  same  ground  that  a  court  of  equity  proceeds, 
where  an  instrument  is  so  general  in  its  terms,  as  to  release  the 
rights  of  the  party  to  property,  to  which  he  was  wholly  ignorant  that 
he  had  any  title,  and  which  was  not  within  the  contemplation  of  the 
bargain  at  the  time  when  it  was  made.  In  such  cases  the  court 
restrains  the  instrument  to  the  purposes  of  the  bargain,  and  confines 
the  release  to  the  right  intended  to  be  released  or  extinguished.'"* 

§  146.  It  is  not,  however,  sufficient  in  all  cases,  to  give  the  party 
relief,  that  the  fact  is  material ;  but  it  must  be  such  as  he  could  not 
by  reasonable  diligence  get  knowledge  of,  when  he  was  put  upon 
inquiry.  For  if  by  such  reasonable  diligence  he  could  have  obtained 
knowledge  of  the  fact,  equity  will  not  relieve  him  ;  since  that  would 
be  to  encourage  culpable  negligence.* 


*  Calverly  v.  Williams,  1  Yes.  Jr.  210, 
211.  But  see  Okill  r.  Whittaker,  1  De 
Gex  &  Smale,  83. 

«  Okill  V,  Whittaker,- 1  De  Gex  &  Smale, 
S3. 

3  Farewell  v,  CJoker,  cited  2  Meriv.  352 ; 
Bamsden  v.  Hylton,  2  Yes.  304. 

*  AVaaon  r.  Wareing,  15  Beavan,  151. 
The  nile  of  the  civil  law  is  the  .<uimc.  Scd 
facti  ignorantia  ita  demum  cuiqiio  non 
nocet,  si  non  ei  snmma  negligentia  objici- 
atur.  Qnod  enini  si  omnes  in  civitate 
Bciant,  qaod  ille  solus  ignorat?    £t  recto 


Lahco  definit,  scieutiam  ueque  curiosissimi 
neque  negligentissimi  hominis  accipien- 
dam ;  yerum  <^U8,  qui  eam  rem  diligenter 
inquirendo  notam  habere  possit.  Dig. 
Lib.  22,  tit.  6,  1.  9,  §  2 ;  Pothier,  Pand. 
Lib.  22,  tit.  6,  §  4,  n.  11.  In  the  case  of 
Bell  V.  Gardner,  4  Mann.  &  Granger,  11, 
24,'  it  was  held,  that,  at  law,  a  promise  to 
pay  a  note  under  ignorance  of  facts,  but 
where  the  party  had  the  ineatis  of  know- 
ledge, and  might  have  made  inquiry,  did 
not  bind  him.  The  same  point  was  de- 
cided in  Kelly  v,  Solari,  9  Mees.  &  Welsh. 
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or  where  the  fact  is  doubtful  from  its  own  nature ;  in  every  such 
case,  if  the  parties  have  acted  with  entire  good  faith,  a  court  of 
equity  will  not  interpose.  For  in  such  cases  the  equity  is  deemed 
equal  between  the  parties ;  and,  when  it  is  so,  a  court  of  equity  is 
generally  passive,  and  rarely  exerts  an  active  jurisdiction.  Thus, 
where  there  was  a  contract  by  A.  to  sell  to  B»,  for  £20,  such  an 
allotment,  as  the  commissioners  under  an  enclosure  act  should  make 
for  him  ;  and  neither  party  at  the  time  knew  what  the  allotment 
would  be,  and  were  equally  in  the  dark  as  to  the  value  ;  the  contract 
was  held  obligatory,  although  it  turned  out  upon  the  allotment  to  be 
worth  ;£200.^  The  like  rule  will  apply  to  all  cases  of  sale  of  real 
estate  or  personal  estate,  made  in  good  faith,  where  material  circum- 
stances, affecting  the  value,  are  equally  unknown  to  both  parties. 

§  151.  The  general  gi*ound  upon  which  all  these  distinctions  pro- 
ceed, is,  that  mistake  or  ignorance  of  facts  in  parties,  is  a  proper 
subject  of  relief  only  when  it  constitutes  a  material  ingredient  in  the 
contract  of  the  parties,  and  disappoints  their  intention  by  a  mutual 
error  ;  or  where  it  is  inconsistent  with  good  faith,  and  proceeds  from 
a  violation  of  the  obligations  which  are  imposed  by  law  upon  the 
conscieDce  of  either  party.  But  where  each  party  is  equally  innocent, 
and  there  is  no  concealment  of  facts  which  the  other  party  has  a  right 
to  know,  and  no  surprise  or  imposition  exists,  the  mistake  or  igno- 
rance, whether  mutual  or  unilateral,  is  treated  as  laying  no  founda- 
tion for  equitable  interference.  It  is  strictly  davmura  absque 
injuria? 

§  152.  One  of  the  most  common  classes  of  cases,  in  which  relief  is 
sought  in  equity,  on  account  of  a  mistake  of  facts,  is  that  of  written 
agreements,  either  executory  or  executed.  Sometimes  by  mistake, 
the  written  agreement  contains  less  than  the  parties  intended ; 
sometimes  it  contains  more  ;  and  sometimes  it  simply  varies  from 
t  heir  intent  by  expressing  something  different  in  substance  from  the 
truth  of  that  intent.  In  all  such  cases,  if  the  mistake  is  clearly  made 
out  by  proofs  entirely  satisfactory,  equity  will  reform  the  contract,  so 
as  to  make  it  conformable  to  the  precise  intent  of  the  parties.  But 
if  the  proofs  are  doubtful  and  unsatisfactory,  and  the  mistake  is  not 
made  entirely  plain,  equity  will  withhold  relief;  upon  the  ground,  that 
the  written  paper  ought  to  be  treated  as  a  full  and  correct  expres- 
sion of  the  intent,  until  the  contrary  is  established  beyond  reasonable 
controversy.* 

>  Cited  in  Mortimer  v.  Capper,  1  Bro.  83 ;  s.  c.  2  Phil.  Ch.  388. 

Ch.  158  ;  6  Ves.  24  ;  1  Mad.  Eq.  Pr.  63.  ^  Shelburne  r.    Inchiquin,  1  Bro.   Ch. 

See  also  Pullen  v.   Readv,  2  Atk.  592 ;  338,   341 ;    Henkle    v.    Royal    Assurance 

Gordon  v,  Gordon,  3  Swanst.   4G3,   467,  Company,  1  Ves.  317  ;  Davis  v.  Symonds, 

470,  471,  473,  476,  477  ;  Ainalie  v.  Med-  1  Cox,  404  ;  Townshend  v,  Stan^oom,  6 

lycott,  9  Ves.  13.  Ves.  832  to  338  ;  Woollam  r.  Heam,  7 

3  Okill  V.  Whittaker,  1  De  Gex  &Smale,  Ves.  217,  218. 
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§  153.  It  has,  indeed,  been  said,  that  where  there  is  a  written 
agreement,  the  whole  sense  of  the  parties  is  presumed  to  be  com- 
prised therein ;  that  it  would  be  dangerous  to  make  any  addition  to 
it  in  cases  where  there  does  not  appear  to  be  any  fraud  in  leaving 
out  any  thing ;  and  that  it  is  against  the  policy  of  the  common  law 
to  allow  parol  evidence  to  add  to,  or  vary  the  terms  of,  such  an 
agreement^  As  a  general  rule,  there  is  certainly  much  to  recom- 
mend this  doctrine.  But  however  correct  it  may  be,  as  a  general 
rule,  it  is  very  certain,  that  courts  of  equity  will  grant  relief  upon 
clear  proof  of  a  mistake,  notwithstanding  that  mistake  is  to  be  made 
out  by  parol  evidence.^  Lord  Hardwicke,  upon  an  occasion  of  this . 
sort,  said;  "No  doubt  but  this  court  has  jurisdiction  to  relieve  in 
respect  of  a  plain  mistake  in  contracts  in  writing  as  well  as  against 
frauds  in  contracts  :  so  that,  if  reduced  into  wiiting  contrary  to  the 
intent  of  the  parties,  on  proper  proof  that  would  be  rectified."  *  And 
this  doctrine  has  been  recognised  upon  many  other  occasions.* 

§  154.  It  is  diflBicult  to  reconcile  this  doctrine  with  that  rulo  of 
evidence  at  1»he  common  law,  which  studiously  excludes  the  admis- 
sion of  parol  evidence  to  vaiy  or  control  written  contracts.  The  same 
principle  lies  at  the  foundation  of  each  class  of  decisions,  that  is  to 
say,  the  desire  to  suppress  frauds,  and  to  promote  general  good  faith 
and  confidence  in  the  formation  of  contracts.  The  danger  of  setting 
aside  the  solemn  engagements  of  parties,  when  reduced  to  writing,  by 
the  introduction  of  parol  evidence,  substituting  other  material  terms 
and  stipulations,  is  sufficiently  obvious.^  But  what  shall  be  said, 
where  those  terms  and  stipulations  are  suppressed,  or  omitted,  by 
fraud  or  imposition  ?  Shall  the  guilty  party  be  allowed  to  avail  him- 
self of  such  a  triumph  over  innocence  and  credulity,  to  accomplish 
his  own  base  designs  ?  That  would  be  to  allow  a  rule,  introduced  to 
suppress  fraud,  to  be  the  most  effectual  promotion  and  encourage- 
ment of  it.  And  hence,  courts  of  equity  have  not  hesitated  to 
entertain  jurisdiction  to  reform  all  contracts,  where  a  fraudulent 
suppression,   omission,  or  insertion  of  a  material  stipulation  exists. 


^  Irnhain  t\  Child,  1  Bio.  Ch.  92,  93  ; 
Woollara  V.  Hearn,  7  Vcs.  211 ;  Rich  v. 
Jackson,  4  Bro.  Pari.  514  ;  s.  c.  6  Ves. 
334,  note ;  Davis  v.  Symonds,  1  Cox,  402, 
404. 

*  Marquis  of  Townshend  v,  Stangroom, 
6  Ves.  332,  333  ;  1  Fonbl.  Eq.  B.  1,  ch.  3, 
§  11 ;  Shelburne  v.  Inchiquin,  1  Bro.  Ch. 
338,  350  ;  Simpson  v.  Vaughaii,  2  Atk. 
31 ;  Langley  v.  Brown,  2  Atk.  203. 

3  Henkle  t>.  Royal  Assur.  Co.,  1  Ves. 
314.  See  Townshend  v.  Stangroom,  6 
Ves.  382  to  339  ;  Shelburne  v.  Inchiquin, 
1  Bro.  Ch.  338,  350  ;  Sugden  on  Vendors, 
pp.  146  to  159  (7th  edit.). 

^  Ibid.  ;  Motteux  v.  London  Assur.  Co., 


1  Atk.  545 ;  Gillespie  v.  Moon,  2  Johns. 
Ch.  585 ;  Simpson  v.  Vaughan,  2  Atk.  33 ; 
Langley  v.  Brown,  2  Atk.  203  ;  Burt  i\ 
Barlow,  3  Bro.  Ch.  454  ;  5  Ves.  595  ;  Irn- 
ham  V.  Child,  1  Bro.  Ch.  94  ;  Baker  i?. 
Paine,  1  Ves.  457  ;  Crosby  v.  Middleton, 
Pr.  Ch.  309  ;  South  Sea  Co.  v.  D'Oliffe, 
cited  1  Ves.  317 ;  2  Ves.  377 ;  5  Ves.  601  ; 
Pitcaime  v,  Ogboumo,  2  Ves.  375  ;  Clowes 
V.  Higginson,  1  Ves.  &  Beames,  524  ;  Ball 
V.  Stone,  1  Sim.  &  Stu.  210  ;  Clinan  v, 
Cooke,  1  Sch.  &  Lefr.  32,  &c.  See  Sugden 
on  Vendors,  pp.  146  to  159  (7th  edit); 
Parsons  v.  Bigiiold,  18  Simons,  518. 
*  See  WooUam  v,  Hearn,  7  Ves.  219. 
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notwithstanding  to  some  extent  it  breaks  in  upon  the  uniformity  of 
the  rule,  as  to  the  exclusion  of  parol  evidence  to  vary  or  control 
contracts  ;  wisely  deeming  such  cases  to  be  a  proper  exception  to  the 
rule,  and  proving  its  general  soundness.^ 

§  155.  It  is  upon  the  same  ground  that  equity  interferes  in  cases 
of  written  agreements,  where  there  has  been  an  innocent  omission  or 
insertion  of  a  material  stipulation,  contrary  to  the  intention  of  both 
parties,  and  under  a  mutual  mistake.  To  allow  it  to  prevail  in  such 
a  case,  would  be  to  work  a  surprise  or  fraud  upon  both  parties ;  and 
certainly  upon  the  one  who  is  the  suflferer.  As  much  injustice  would 
surely  be  done  under  such  circumstances,  as  by  a  positive  fraud,  or 
an  inevitable  accident^  A  court  of  equity  would  be  of  little  value, 
if  it  could  suppress  only  positive  frauds,  and  leave  mutual  mistakes, 
innocently  made,  to  work  intolerable  mischiefs,  contrary  to  the  inten- 
tion of  parties.  It  would  be  to  allow  an  act,  originating  in  innocence, 
to  operate  ultimately  as  a  fraud,  by  enabling  the  party,  who  receives 
the  benefit  of  the  mistake,  to  resist  the  claims  of  justice,  under  the 
shelter  of  a  rule  framed  to  promote  it.^  In  a  practical  view,  there 
would  be  as  much  mischief  done  by  refusing  relief  in  such  cases,  as 
there  would  be  introduced  by  allowing  parol  evidence  in  all  cases  to 
vary  written  contracts. 

§  156.  We  must,  therefore,  treat  the  cases,  in  which  equity  affords 
relief,  and  allows  parol  evidence,  to  vary  and  reform  written  contracts 
and  instruments,  upon  the  ground  of  accident  and  mistake,  as  properly 
forming,  like  cases  of  fraud,  exceptions  to  the  general  rule  which 
excludes  parol  evidence,  and  as  standing  upon  the  same  policy  as  the 
rule  itself.*  If  the  mistake  should  be  admitted  by  the  other  side,  the 
court  would  certainly  not  overturn  any  rule  of  equity  by  varying  the 
deed  ;  but  it  would  be  an  equity  dehors  the  instrument.^  And  if  it 
should  be  proved  by  other  evidence  entirely  satisfactory,  and  equiva- 
lent to  an  admission,  the  reasons  for  relief  would  seem  to  be  equally 
cogent  and  conclusive.^      It  would  be  a  great  defect  in  the  moral 


^  1  En.  Abridg.  20,  pi.  5  ;  Filraer  v. 
Gott,  4  Bro.  Pari.  Oas.  2S0;  Imham  v. 
Child,  1  Bro.  Oh.  92  ;  Portinore  v.  Mor- 
ris, 2  Bro.  Ch.  219 ;  1  Eq.  Abridg.  19  ; 
id.  20,  Agreements,  B.  In  cases  of  this 
soH  it  is  often  said,  that  the  admission  of 
the  parol  evidence  to  establish  fraud,  or 
circumvention,  is  not  so  much  to  vary  the 
contract  as  to  establish  something  col- 
lateml  to  it,  which  shows  that  it  ought 
not  to  be  enforced.  Davis  r.  Symonds,  1 
Cox,  402,  404,  405.  But  in  cases  of  mistake, 
the  party  often  seeks  to  enforce  the  con- 
tract after  insisting  upon  its  being  re- 
formed. See  8  Starkie  on  Evid.  Pt.  4,  pp. 
1015,  1016,  1018  ;  Pitcaime  v.  Ogboume, 
2  Ves.  875,  876  ;  Baker  v.  Paine,  1  Yes. 


456.  Sec  also  Atty.-Genl.  v,  Sitwell,  1 
Youngo  &  Coll.  559,  582,  and  the  remarks 
of  Mr.  Baron  Alderson  against  the  admis- 
sion of  parol  evidence  in  such  cases.  Post, 
§  161  (note). 

*  Joynes  v.  Statham,  3  Atk.  389 ;  Rams- 
bottom  V.  Cold  en,  1  Yes.  &  Beames,  168. 

3  Townshend  v.  Stangroom,  6  Yes.  336, 
337 ;  Joynes  v.  Statham,  3  Atk.  388  ;  Pit- 
cairne  v.  Ogboume,  2  Yes.  377  ;  and  South 
Sea  Comi)any  r.  D'Oliffe,  there  cited. 

*  Joynes  v.  Statham,  3  Atk.  388  ;  Rams- 
bottom  V.  Golden,  1  Yea,  &  Beam.  168 ; 
Clowes  V.  Higginson,  1  Yes.  &  Beam.  526, 
527  ;  Ball  v.  Stone,  1  Sim.  k  Stu.  210. 

'  Davis  V.  Symonds,  1  Cox,  404,  405. 

*  Irnham  v.  Child,  1  Bro.  Ch,  92,  93. 
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jurisdiction  of  the  court,  if,  under  such  circumstances,  it  were  in- 
capable of  administering  relief.^ 

§  157.  And  this  remark  naturally  conducts  us  back  again  to  the 
qualification  of  the  doctrine  (already  stated),  which  is  insisted  upon 
by  courts  of  equity.  Belief  will  be  granted  in  cases  of  written  in- 
struments, only  where  there  is  a  plain  mistake,  clearly  made  out  by 
satisfactory  proofs.^  It  is  true,  that  this,  in  one  sense,  leaves  the  rule 
somewhat  loose,  as  every  court  is  still  left  free  to  say  what  is  a  plain 
mistake,  and  what  are  proper  and  satisfactory  proofs.  But  this  is  an 
infirmity  incident  to  the  very  administration  of  justice,  for,  in  many 
cases,  judges  will  diflfer  as  to  the  result  and  weight  of  evidence ;  and, 
consequently,  they  may  make  different  decisions  upon  the  same  evi- 
dence.^ But  the  qualification  is  most  material,  since  it  cannot  fail  to 
operate  as  a  weighty  caution  upon  the  minds  of  all  judges,*  and  it 
forbids  relief,  whenever  the  evidence  is  loose,  equivocal,  or  contra- 
dictory, or  it  is  in  its  texture  open  to  doubt  or  to  opposing  presump- 
tions.^ 

§  158.  Many  of  the  cases,  included  under  this  head,  come  within 
the  Statute  of  Frauds,  as  it  is  commonly  called,  which  requires 
certain  contracts  to  be  in  writing.  But  the  rule  as  to  rejecting  parol 
evidence  to  contradict  written  agreements,  is  by  no  means  confined 
to  such  cases.  It  stands  as  a  general  rule  of  law,  independent  of  that 
statute.^  It  is  founded  upon  the  ground  that  the  written  instrument 
furnishes  better  evidence  of  the  deliberate  intention  of  the  parties, 
than  any  parol  proof  can  supply.'^  And  the  exceptions  to  the  rule, 
originating  in  accident  and  mistake,  have  been  equally  applied  to 
written  instruments  within  and  without  the  Statute  of  Frauds. 
Thus,  for  instance,  relief  has  been  granted  or  refused,  according  to 
circumstances,  in  cases  of  asserted  mistakes  in  policies  of  insurance, 
even  after  a  loss  has  taken  place.^  And,  in  the  same  manner,  equity 
has  interfered  in  other  cases  of  contract,  not  only  of  a  commercial 
nature,  but  of  any  other  nature.^ 


^  See  TowDshend  v,  Stangroom,  6  Yes. 
336,  337. 

•  Hcnkle  v.  Royal  Assurance  Company, 
1  Ves.  317 ;  Townshend  v.  Stangroom,  6 
Ves.  328,  339. 

'  See  Lord  Eldon's  remarks  in  Towns- 
hend V.  Stangroom,  6  Yes.  333,  334. 
»  Leuty  V.  Hillas,  2  De  G.  &  J.  110. 

*  IjOi-d  Thiirlow,  in  one  case,  said,  that 
the  final  evidence  must  be  strong,  irre- 
fra^ible  evidence.  Shelburner.  Inchiquin, 
1  Bro.  Ch.  347.  If,  by  this  language,  his 
lordship  only  meant,  that  the  mistake 
should  be  made  out  by  evidence  clear  of  all 
reasonable  doubt,  its  accuracy  need  not  be 
questioned.  But  if  he  meant,  that  it 
Biiould  bo  in  its  nature  or  degree  incapable 
of  refutation,  so  as  to  be  beyond  any  doubt 


and  beyond  controversy,  the  language  is 
too  general.  See  Attoniey-General  r.  Sit- 
well,  1  Younge  &  Coll.  583. 

*  "WooUam  v.  Heani,  7  Yes.  218  ;  Clowes 
V.  Higginson,  1  Yes.  &  Beanies,  626 ;  Pit- 
cairne  v.  Ogbourne,  2  Yes.  375  ;  Sugden  on 
Yendors,  ch,  3,  §  3  ;  Parteriche  v.  Powlet, 
2  Atk.  383,  384  ;  Davis  v.  Syraonds,  1 
Cox,  402,  404,  405. 

'  Ibid. 

®  Motteux  V.  London  Assur.  Co.,  1  Atk. 
545  ;  Hcnkle  v.  Royal  Ex.  Assur.  Co.,  1 
Ves.  317. 

®  Baker  v.  Paine,  1  Ves.  456 ;  Simpson 
V,  Yaughan,  2  Atk.  30  ;  Bishop  v.  Church, 
2  Yes.  100,  371 ;  Thomas  v,  Frazcr,  8 
Yes.  899  ;  Pitcainie  v.  Ogbourne,  2  Ves. 
375,  and  South  Sea  Company  v»  D'Oliffe^ 
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§  159.  The  relief  granted  by  courts  of  equity,  in  cases  of  this 
character,  is  not  confined  to  mere  executory  contracts*  by  altering 
and  conforming  them  to  the  real  intent  of  the  parties;  but  it  is 
extended  to  solemn  instruments,  which  are  made  by  the  parties,  in 
pursuance  of  such  executory  or  preliminary  contracts.  And,  indeed, 
if  the  court  acted  otherwise,  there  would  be  a  great  defect  of  justice, 
apd  the  main  e^dls  of  the  mistake  would  remain  irremediable.  Hence, 
in  preliminary  contracts  for  conveyances,  settlements,  and  other 
solemn  instruments,  the  court  acts  efficiently  by  reforming  the  pre- 
liminary contract  itself,  and  decreeing  a  due  execution  of  it,  as 
reformed,  if  no  conveyance  or  other  solemn  instrument  in  pursuance 
of  it  has  been  executed.  And  if  such  conveyance  or  instrument  has 
been  executed,  it  reforms  the  latter  also,  by  making  it  such  as  the 
parties  originally  intended.^ 

§  160.  There  is  less  difficulty  in  reforming  written  instruments, 
where  the  mistake  is  mainly  or  wholly  made  out  by  other  prelimi- 
nary written  instruments  or  memorandums  of  the  agreement.  The 
danger  of  public  mischief,  or  private  inconvenience,  is  far  less  in  such 
cases  than  it  is  in  cases  where  parol  evidence  is  admitted.  And, 
accordingly,  courts  of  equity  interfere  with  far  less  scruple  to  correct 
mistakes,  in  the  former,  than  in  the  latter.^  Thus,  maixiage  settle- 
ments are  often  reformed,  and  varied,  so  as  to  conform  to  the  previous 
articles ;  and  conveyances  of  real  estate  are  in  like  manner  control- 
lable by  the  terms  of  the  prior  written  contract.'  Memorandums  of 
a  less  formal  character  are  also  admissible  for  the  same  purpose.^ 
But  in  all  such  cases  it  must  be  plainly  made  out,  that  the  parties 
meant,  in  their  final  instruments,  merely  to  carry  into  effect  the 
arrangements  designated  in  the  prior  contract  or  articles.  For,  as  the 
parties  are  at  liberty  to  vary  the  original  agreement,  if  the  circum- 
stances of  the  case  lead  to  the  supposition  that  a  new  intent  has 


there  cited,  p.  377  ;  Underbill  v.  Horwood, 
10  Ves.  225,  226  ;  Edwin  v.  East  India 
Company,  2  Vera.  210  ;  Edwards  v.  Child, 
2  Vera.  727. 

*  Suffden  on  Vendors,  pp.  146  to  169 
(7th  edit) ;  South  Sea  Company  r.  D'Oliffe, 
cited  2  Ves.  877  ;  2  Atk.  625  ;  Henkle  v. 
Royal  Ex.  Assur.  Co.,  1  Ves.  818,  417  ; 
Baker  v.  Paine,  1  Ves.  466.  But  see 
Atty.-Genl.  v.  Sitwell,  1  Younge  &  Coll. 
559,  582  ;  post,  §  161,  note  ;  Hodgkinson 
V,  "VVyatt,  9  Beavan,  566. 

2  Durant  v.  Durant,  1  Cox,  58  ;  Grounds 
and  Rudim.  of  the  Law,  M.  113,  p.  81 
(edit.  1751) ;  Toth.  229  [131]. 

'  The  cases  on  this  head  are  exceedingly 
numerous.  See  Randall  v.  Randall,  2  P.  Will. 
464  ;  Randall  r.  Willis,  5  Ves.  275  ;  West 
V,  Erissey,  2  P.  WiU.  349,  and  Mr.  Cox's 
note  (1),  p.  355  ;  Barstow  v.  Kilvington,  6 
Ves.  592.     In  cases  of  marriage  articles, 


the  court  will  frequently  give  a  construc- 
tion to  the  words  more  ravourable  to  the 
S resumed  intent  of  the  parties,  than  it 
ocs  in  some  other  cases.'  Thus,  in  mar- 
riage articles,  if  there  be  a  limitation  to 
the  parents  for  life,  with  remainder  to  the 
heirs  of  their  bodies,  the  latter  words  are, 
in  equity,  generally  construed  to  be  words 
of  purchase ;  and,  accordingly,  the  court 
will  carry  such  articles  into  effect  by  way 
of  strict  settlement.  Fearnc  on  Conting. 
Rem.  pp.  90  to  113  (7th  edit,  by  Butler)  ; 
Randall  v.  Willis,  5  Ves.  276  ;  West  v. 
Erissejr,  2  P.  Will.  349  ;  and  Mr.  Cox's 
note,  id.  (1) ;  Heneage  v.  Hunloke,  2  Atk. 
466,  and  Sanders's  note,  id.  467  (1)  ;  Tag- 
gart  V.  Taggart,  1  Sch.  k  Lefr.  84  ;  Black- 
bum  V.  Staples,  2  V.  &  Beam.  368,  369 ; 
Harbridge  v.  Wogan,  6  Hare.  269. 

*  Mottpux  r.   London  Assurance  Com- 
pany, 1  Atk.  645  ;  Baker  v,  Paine,  1  Ves.  466. 
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supervened,  there  can  be  no  just  claim  for  relief  upon  the  ground  of 
mistake.^  The  very  circumstance,  that  the  final  instrument  of  con- 
veyance or  settlement  differs  from  the  preliminary  contract,  ia£fords  of 
itself  some  presumption  of  an  intentional  change  of  purpose  or  agree- 
ment, unless  there  is  some  recital  in  it,  or  some  other  attendant 
circumstance,  which  demonstrates  that  it  was  merely  in  pursuance  of 
the  original  contract.-  It  is  upon  a  similar  ground  that  courts, of 
equity  act,  in  holding,  that  where  there  is  a  written  contract,  all 
antecedent  propositions,  negotiations,  and  parol  interlocutions  on  the 
same  subject  are  to  be  deemed  merged  in  such  contract.^ 

§  161.  In  cases  of  asserted  mistake  in  written  contracts,  where  the 
mistake  is  to  be  established  by  parol  evidence,  the  question  has  often 
been  mooted,  how  far  a  court  of  equity  ought  to  be  active  in  granting 
relief,  by  a  specific  performance  in  favour  of  the  party  seeking  to 
reform  the  contract  upon  such  parol  evidence,  and  to  obtain  perform- 
ance of  it,  when  it  shall  stand  reformed.  It  is  admitted  that  a  defen- 
dant, against  whom  a  specific  performance  of  a  written  agreement 
is  sought,  may  insist,  by  way  of  answer,  upon  the  mistake,  as  a  bar  to 
such  a  bill ;  because  he  may  insist  upon  any  matter  which  shows  it 
to  be  inequitable  to  gi*ant  such  relief.  A  court  of  equity  is  not  bound 
to  enforce  a  written  contract ;  but  it  may  exercise  its  discretion  when 
a  specific  performance  is  sought.^  It  will  not,  therefore,  interfere  to 
sustain  a  bill  for  a  specific  performance,  when  it  would  be  against 
conscience  and  justice  so  to  do.  On  the  other  hand,  it  seems  equally 
clear,  that  a  party  may,  as  plaintiff,  have  relief  against  a  written  con- 
tract, by  having  the  same  set  aside  and  cancelled,  or  modified, 
whenever  it  is  founded  in  a  mistake  of  material  facts,  and  it  would 
be  unconscientious  and  unjust  for  the  other  party  to  enforce  it  at  law 
or  in  equity.^  But  the  case,  intended  to  be  put,  differs  from  each  of 
these.  It  is,  where  the  party  plaintiff  seeks,  not  to  set  aside  the 
agreement,  but  to  enforce  it,  when  it  is  reformed  and  varied  by  the 
parol  evidence.  A  very  strong  inclination  of  opinion  has  been 
repeatedly  expressed  by  the  courts,  not  to  decree  a  specific  perform- 
ance in  this  latter  class  of  cases ;  that  is  to  say,  not  to  admit  parol 
evidence  to  establish  a  mistake  in  a  written  agreement,  and  then  to 


*  Lcgg  r.  Goldwire,  Cas.  Temp.  Talb. 
20  ;  West  v.  Erissey,  2  P.  Will.  349,  and 
Mr.  Cox's  note  (1),  355  ;  Beaumont  v. 
Bramley,  1  Turn.  &  Russ.  41  ;  Havvkins  v. 
Jackson,  2  Mac.  k  Gord.  372. 

2  Ibid. 

'  Rich  V.  Jackson,  4  Bro.  Ch.  513  ;  s.  c. 
6  Ves.  334,  note  ;  Pickeriup  v.  Dawson,  4 
Taunt.  786  ;  Kain  v.  Old,  2  B.  &  Cressw. 
634  ;  Davis  v.  Symonds,  1  Cox,  402,  404. 

■*  Com.  Dig.  Chancery,  2  C.  16  ;  Joynes 
17.  Statbam,  8  Atk.  888  ;  Garrard  v.  Grin- 


ling,  2  Swanst.  257  ;Pitcainier.  Ogbonmc, 
2  Ves.  375  ;  Legal  v.  Miller,  2  Ve«.  299  ; 
Mason  v.  Armitage,  13  Ves.  25  ;  Clark  v. 
Grant,  14  Ves.  519 ;  Clowes  v.  Higginson, 
1  Ves.  &  B.  624  ;  Winch  v.  Winchester,  1 
Ves.  k  B.  375 ;  Ramsbottom  v.  Golden,  1 
Ves.  &  B.  165  ;  Flood  v.  Finney,  2  Ball.  & 
B.  53;  Townshend  r.  Stangroom,  6  Ves. 
328  ;  Price  v.  Dyer,  17  Ves.  357. 

*  See  Ball  v.  Storic,  1  Sim.  k  Stu.  and 
the  cases  there  cited. 
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enforce  it,  as  varied  and  established  by  that  evidence.  On  various 
occasions  such  relief  has,  under  such  circumstances,  been  denied.^ 
But  it  is  extremely  difiBcult  to  perceive  the  principle  upon  which 
such  decisions  can  be  supported,  consistently  with  the  acknowledged 
exercise  of  jurisdiction  in  the  court  to  reform  written  contracts,  and 
to  decree  relief  thereon.* 

§  162.  Courts  of  equity  will  grant  relief  in  cases  of  mistake  in 
written  contracts,  not  only  when  the  fact  of  the  mistake  is  expressly 
established,  but  also  when  it  is  fairly  implied  from  the  nature  of  the 
transaction.  Thus,  in  cases  where  there  has  been  a  joint  loan  of 
money  to  two  or  more  obligors,  and  they  are  by  the  instrument  made 
jointly  liable,  but  not  jointly  and  severally,  the  couil  has  reformed 
the  bond,  and  made  it  joint  and  several,  upon  the  reasonable  pre- 


*  See  Woollain  v.  Uearn,  7  Vcs.  211  ; 
Higginaon  v.  Clowes,  15  Ves.  516  ;  Clinaii 
V.  Cooke,  1  Sell.  &  Lef.  38,  39  ;  Clowes  v. 
Higginson,  1  Ves.  &  B.  ri24  ;  Winch  r. 
Winchester,  1  Ves.  &  B.  375  ;  Clark  r. 
Grant,  14  Ves.  519  ;  Rich  v.  Jackson,  6 
Ves.  335  ;  4  Bro.  Ch.  514  ;  Ogilvie  v.  Fol- 
jambe,  3  Meriv.  53,  63  ;  Townshend  v, 
Stangroom,  6  Vcs.  328  ;  Clark  v.  Grant, 
14  Ves.  519  ;  Baker  v.  Paine,  1  Ves.  457 ; 
Goixlonv.  Hertford,  2  Madd.  106;  Att.- 
Gen.  V.  Sitwell,  1  Youn^e  &  Coll.  559, 
582  ;  Manser  v.  Back,  6  Hare,  443. 

^  Mr.  Baron  Alderaon,  in  Attv.-Gen.  v. 
Sitwell  (1  Yoimge  k  Coll.  559,  582,  583), 
expressed  a  strong  opinion  against  the  re- 
forming of  a  contract,  and  then  decreeing 
the  performance  of  it  in  equity.  In  that 
case  the  question  was,  whether  by  a  memo- 
randum of  agreement  to  sell  a  certain 
manor  of  the  crown  **  with  the  appurte- 
nances," an  advowson  appurtenant  or  ap- 
1)oudant  thereto  passed  ;  the  statute  of  17 
Cdward  II.  ch.  13,  having  distinctly  pro- 
vided, that  the  king  shall  not  convey  an 
advowson  without  express  words  to  that 
effect.  Mr.  Baron  Alderson,  in  delivering 
his  judgment,  said:  "The  second  objec- 
tion is  upon  the  terms  of  the  contract 
The  plaintiffs  professed  to  sell  the  manor 
of  Eckington  *with  the  appurtenances;' 
and  as  the  appurtenances  of  a  manor  ordi- 
narily incluae  an  advowson  appendant  or 
appurtenant,  the  defendant  contends,  that 
he  is  not  bound  to  take  the  property,  un- 
less there  be  a  conveyance  to  him  in  the 
terms  of  the  memorandum,  in  which  the 
})lain tiffs  executed  the  contract ;  and  that 
the  crown  must  either  give  him  the  manor 
withdut  excluding  the  advowson,  or  other- 
wise that  the  contract  ought  not  to  be 
performed.  If  the  question  was  one  between 
subject  and  subject,  there  would,  I  think, 
be  great  difficulty  in  decreeing  the  execu- 
tion of  the  (lontract  upon  any  other  terms 
than  those  for  which  the  defendant  con- 
tends. It  appears  to  me  quite  clear,  that 
the    memorandum    of   agreement   would 


carry  this  advowson  under  the    general 
words  'with  the  appurtenances.'    There 
are  various  authorities  to  that  effect ;  and 
I  may  more  particularly  refer  to  Viner's 
Abridgmenc,  tit  Prerog.  (C.  c.)  9.     This 
would  have  been  clear,  therefore,  as  be- 
tween subject  and  subject     And  in  that 
case,  the  next  question,  which  would  have 
arisen,  would  have  been, — whether  or  not, 
on  the  ground  of  mistake,  one  party  not  in- 
tending to  sell,  and  the  other  not  intending 
to  purcnase  the  advowson,  I  could  have  re- 
formed the  agreement,  and  have  directed  the 
specific  performance  of  it,  when  so  reformed. 
I  confess  I  should  have  had  great  dilKculty 
in  holding  that  this  could  be  done ;  be- 
cause I  cannot  help  feeling,  that,  in  the 
case  of  an  executory  agreement,  first  to  re- 
form and  then  to  decree  an  execution  of  it 
would  be  virtually  to  repeal  the  Statute  of 
Frauds.     The  only   ground  on  which    I 
think  the  case  could  have  been  put  would 
have  been  that  the  answer  contained  an 
admission  of  the  agreement  as  stated  in 
the  bill ;  and  the  parties  mutually  agree- 
ing that  there  was  a  mistake,   the  case 
might  have  fallen  within  the  principle  of 
those  cases  at  law,  where  there  is  a  declara- 
tion on  an   agreement    not    within   tlic 
statute,  and  no  issue  taken  u[)on  the  agree- 
ment by  the  plea  ;  because,  in  such  case  it 
would  seem  as  if,   the  agreement  of  the 
parties  being  admitted  by  the  record,  the 
case  would  no  longer  be  within  the  statute. 
I  should  then  have  taken  time  to  consider, 
whether,  according  to  the  dicta  of  many 
venerable  judges,  I  should  not  have  been 
authorized  to  reform  an  executory  agree- 
ment for  the  conveyance  of   an    estate, 
where  it  was  admitted  to  have  been  the 
intention  of  both  parties  that  a  portion  of 
the  estate  was  not  to  pass.     But  in  my 
present  view  of  the  question,  it  seems  to 
me  that  the  court  ought  not  in  any  case, 
where  the  mistake  is  denied,  or  not  ad- 
mitted by  the  answer,  to  admit  parol  evi- 
dence, and  upon  that  evidence  to  reform 
an  executory  agreement." 
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sumption,  from  the  nature  of  the  transaction,  that  it  was  so  intended 
by  the  parties,  and  was  omitted  by  want  of  skill  or  by  mistake.^  The 
debt  being  joint,  the  natural,  if  not  the  irresistible  inference  in  such 
cases  is,  that  it  is  intended  by  all  the  parties,  that  in  every  event  the 
responsibility  should  attach  to  each  obligor,  and  to  all  equally.  This 
can  be  done  only  by  making  the  bond  several  as  well  as  joint ;  for 
otherwise,  in  case  of  the  death  of  one  of  the  obligors,  the  survivor  or 
survivors  only  would  be  liable  at  law  for  the  debt.*  Indeed,  it  seemed 
before  the  late  case  of  Kendall  v.  Hamilton^  to  have  been  well 
established  as  a  general  principle,  that  every  contract  for  a  joint  loan 
is  in  equity  to  be  deemed,  as  to  the  parties  boiTowing,  a  joint  and 
several  contract,  whether  the  transaction  be  of  a  mercantile  nature  or 
not ;  for  in  eveiy  such  case  it  may  fairly  be  presumed  to  be  the  inten- 
tion of  the  parties,  that  the  creditor  should  have  the  several,  as  well 
as  the  joint,  security  of  all  the  borrowers  for  the  repayment  of  the 
debt*  Hence,  if  one  of  the  borrowers  should  die,  the  creditor  has  a 
right  to  proceed  for  immediate  relief  out  of  the  assets  of  the  deceased 
party  without  claiming  any  relief  against  the  surviving  joint  con- 
tractors, and  without  showing  that  the  latter  are  unable  to  pay  by 
reason  of  their  insolvency.* 

§  163.  But  where  the  inference  of  a  joint  original  debt  or  liability 
is  repelled,  a  court  of  equity  will  not  interfere ;  for,  in  such  a  case, 
there  is  no  ground  to  presume  any  mistake.*  This  doctrine  has  been 
very  clearly  expounded  by  Sir  William  Grant.  "  When  "  (says  he) 
"  the  obligation  exists  only  in  virtue  of  the  covenant,  its  extent  can 
be  measured  only  by  the  words  in  which  it  is  conceived.  A  partner- 
ship debt  has  been  treated  in  equity  as  the  several  debt  of  each 
partner,  although  at  law  it  is  only  the  joint  debt  of  all.^  But,  there, 
all  the  partnei-s  have  had  a  benefit  from  the  money  advanced,  or  the 
credit  given ;  and  the  obligation  of  all  to  pay  exists,  independently  of 
any  instrument,  by  which  the  debt  may  have  been  secured.  So, 
where  a  joint  bond  has  in  equity  been  considered  as  several,  there 
has  been  a  credit  previously  given  to  the  different  persons  who  have 
entered  into  the  obligation.  It  is  not  the  bond  that  first  created  the 
liability.® 

1  Bishop  V.  Church,  2  Yes.  100,  371 ;  sion  in  the  Houso  of  Loixls  in  this  case  has 

Thomas  v.  Frazer,  3  Ves.  399  ;  Devaynes  materially  altered  the  former  received  view 

V.  Noble,  Sleech's  case,  1  Meriv.  538,  539  ;  as  to  the  nature  of  a  mrtnership  loan. 

Sumner  v.  Powell,  2  Meiiv.  30,  35  ;  Hoare  *  Simpson  v.  Vaughan,  2  Atk.  31. 

V.  Contencin,  1  Bro.  Ch.  27,  29;  £x  jmrte  *  Id.    But  in  all  such  cases  the  surviving 

Kendall,  17  Ves.   519,  520  ;  Underhill  v.  partncra  are  properly  to  be  made  parties, 

Hoarwood,   10  Vea.  209,   227  ;  Bx  parte  as  they  have  a  right  to  contest  the  de- 

Symonds,  1  Cox,   200 ;  Burn  v.  Burn,  3  niand,    and  are  interested  in  taking  the 

V  es.  573,  583 ;  £x  parte  Bates  &  Henckill,  account.     Id. 

3  Ves.  400,  note  ;  Gray  i\  Chiswell,  9  Ves.  *  See  Richardson  v.  Horton,  6  Beavan. 

118.  185. 

«  Gray  v.    Chiswell,  9   Ves.    118;    Ex  '  Pm^,  §676. 

parte  Kendall,  17  Ves.  525.  »  Sumner  v.   Powell,  2  Meriv.  35,  36. 

3  4  Appeal  Cases,  504.     But  the  deci-  See  also  Underhill  v.  Norwood,  10  Ves. 
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§  164.  It  is  upon  the  same  ground,  that  a  court  of  equity  will  not 
reform  a  joint  bond  against  a  mere  surety,  so  as  to  make  it  several 
against  him,  upon  the  presumption  of  a  mistake  from  the  nature  of 
the  transaction ;  but  it  will  require  positive  proof  of  an  express 
agreement  by  him,  that  it  should  be  several  as  well  as  joint.^  And 
in  other  cases,  where  the  obligation  or  covenant  is  purely  matter  of 
arbitrary  convention,  not  growing  out  of  any  antecedent  liability  in 
all  or  any  of  the  obligors  or  covenantors  to  do  what  they  have  under- 
taken (as,  for  example,  a  bond  or  covenant  of  indemnity  for  the  acts 
or  debts  of  third  persons),  a  court  of  equity  will  not  by  implication 
extend  the  responsibility  from  that  of  a  joint  to  a  joint  and  several 
undertaking.*  But  if  there  be  an  express  agreement  to  the  effect 
that  an  obligation  or  other  contract  shall  be  joint  and  several,  or  to 
any  other  effect,  and  it  is  omitted  by  mistake  in  the  instrument,  a 
court  of  equity  will,  under  such  circumstances,  grant  relief  as  fully 
against  a  surety  or  guarantee,  as  against  the  principal  party. 

§  164  a.  So  also  will  courts  of  equity  decree  the  surrender  of  a  bond 
to  be  cancelled,  where  it  has  not  been  executed  by  all  who  were 
expected  to  become  jointly  bound,  as  co-sureties.  As  where  the 
creditor  had  prepared  the  deed,  so  as  to  show  on  the  face  of  it,  that 
it  was  intended  to  contain  a  joint  and  several  covenant  by  two  co- 
sureties, and  had  sent  it  in  that  form  to  be  executed  by  one  of  such 
sureties,  but  had  not  procured  the  execution  of  it  by  the  other,  and 
had  not  informed  the  surety,  who  had  executed  it,  of  this  fact ;  but 
on  the  contrary  had  afterwards  written  to  him  as  "one  of  the 
sureties  ; "  the  principal  debtor  having  become  insolvent,  it  was  held, 
that  the  surety  who  had  executed  the  instrument  was,  in  equity, 
entitled  to  be  relieved  from  all  liability  upon  it.*  The  relief  is 
granted,  not  upon  the  ground  of  controlling  the  written  contract  by 
parol  proof,  but  there  being  a  condition  precedent  to  the  contract 
taking  effect,  and  that  not  being  performed,  the  deed  never  took 
effect,  there  having  been  no  complete  delivery. 

§  164  b.  In  applications  to  rectify  a  settlement,  or  to  reform  any 
contract,  on  the  ground  of  mistake,  the  question  to  be  considered  is, 
not  what  the  parties  would  have  done,  had  they  been  able  to  antici- 
pate subsequent  developments  ;  but  what  was  their  intention  at  the 
time  the  contract  was  executed.*  And  in  suits  to  reform  written 
contracts,  where  no  written  instructions  were  given  as  to  the  prepara- 

227  ;  Thorpe  v.  Jackson,  2  Younge  &  Coll.  son  v.  Horton,  6  Beavan,  186. 

553  ;    Ejc  parte  Kendall,    17   Ves.   625  ;  •  Evans  v.  Breniridge,  2  Kay  k  J.  174.  . 

Cowell  V,  Sykes,  2  Rubs.  191.  *  Wilkinson  v.  Nelson,  7  Jur.  n.  s.  480  ; 

1  Id.  s.  c.  9  W.  K.  893.     Equity  will  reform  a 

'  Sumner  v,  Powell,  2   Men  v.  30,'  85,  conti-act  only  when  allter  reformation  it 

A6  ;  Thomas  v.  Frazer,  8  Yes.-  899,  402  ;  will  express  the  understanding  of  both 

^\>tn  V,  Burn,  3  Yes,  573,  582  j  Bichard-  pai-ties  at  the  time. 
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tion  of  the  writings,  parol  evidence  will  be  received  as  to  the  intention 
of  the  parties.^ 

§  164  c.  Courts  of  equity  will  sometimes  annex  conditions  to  decrees 
in  regard  to  reforming  contracts,  not  in  the  contemplation  of  the 
parties  at  the  time  of  entering  into  the  contract.  As  where,  by 
mistake,  in  drawing  up  a  lease  of  premises,  the  rent  was  stated  at  a 
lower  rate  than  that  stipulated  by  the  parties ;  and  the  lessee  had 
entered  into  possession.  Upon  a  bill  to  set  the  matter  right,  the 
court  gave  the  lessee  an  election  to  continue  the  tenancy,  at  the 
higher  rate,  or  abandon  and  pay  for  use  and  occupation  during  her 
occupancy,  at  the  higher  rate,  being  compensated  for  all  repaira  of  a 
permanent  character,  but  not  for  the  expense  of  taking  possession  of 
the  house  and  establishing  herself  there  in  business.  It  was  also 
held  that  the  lessor  was  responsible  to  refund  the  money  advanced 
to  the  lessee  upon  the  security  of  the  lease,  with  costs  ;  the  lessee 
being  liable  over  to  the  lessor  for  repayment  of  the  same ;  on  the 
ground  that  if  the  lease  was  rejected,  the  premises  must  stand  as 
security  for  the  money  so  advanced  ;  and  if  the  lease  was  accepted, 
it  was  primarily  liable  for  the  repayment  of  the  same  to  the  lessor.^ 

§  164  d.  The  court  will  not  reform  a  deed  on  petition  or  motion, 
but  only  upon  regular  bill  for  that  purpose,  wherein  the  proposed 
alteration  is  distinctly  set  forth ;  and  until  the  deed  is  reformed  the 
court  is  bound  to  act  upon  it  as  it  exists,  although  fully  satisfied  that 
it  is  at  variance  with  the  intention  of  the  parties.*  And  it  is  also 
essential  to  a  decree,  reforming  a  deed  or  written  contract,  that  the 
extent  of  the  proposed  alteration  should  be  clearly  defined,  and 
ascertained  by  evidence  contemporaneous  with,  or  anterior  to,  the 
deed  or  writing.*  But  a  deed  may  be  reformed  so  as  to  be  con- 
fined to  the  object  intended,  where  its  operation,  as  it  stands,  is 
doubtful.^ 

§  164e.  The  courts  of  equity  will  not  rectify  a  voluntary  deed, 
unless  all  the  parties  consent.  If  any  object,  the  deed  must  take  its 
chance  as  it  stands.*  Where  a  contract  in  writing  is  different  from 
the  understanding  of  either  party,  and  the  parties  did  not  understand 
the  case  alike,  so  that  their  minds  never  in  fact  met,  there  was  no 


^  Lackersteen  v.  Lackersteen,  6  Jar. 
N.  s.  1111 ;  8.  c.  30  L.  J.  N.  8.  Ch.  5. 

*  Garrard  ».  Frankel,  8  Jur.  N.  s.  985 ; 
8.  c.  30  Beay.  445. 

•  In  re  Malet,  8  Jur.  n.  s.  226 ;  8.  c. 
81  L.  J.  N.  8.  Ch.  455.  But  where  a  fund 
was  in  Court  under  the  Trustees  Relief 
Act,  under  a  settlement  where  there  was 
a  mistake  (though  not  admitted  by  all  the 
parties),  distribution  was  ordered  as  though 
the  deed  had  been  reformed.  In  re  De 
La  Toache's  Settlement,  10  £q.  599. 


*  Bradford  v.  Romney,  6  Law  T.  N.  8. 
208  ;  8.  c.  80  Beav.  431. 

*  Walker  v,  Armstrong,  8  De  G.,  M.  & 
G.  581. 

*  Broun  v,  Kennedy,  9  Jur.  N.  8.  1168  ; 
8.  c.  33  Beay.  183.  It  was  said  in  this 
case,  that  a  deed  by  which  a  client,  imme- 
diately after  recovering  certain  property, 
makes  a  girt  of  part  of  that  proper^, 
by  way  of  recompense,  to  a  barrister  who 
had  acted  in  recovering  it,  cannot  be 
maintained. 
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valid  agreement,  and  the  courts  of  equity  will  set  the  written  contract 
aside,  as  being  wholly  void.^ 

§  165.  In  all  cases  of  mistake  in  written  instruments,  courts  of 
equity  will  interfere  only  as  between  the  original  parties,  or  those 
claiming  under  them  in  privity;  such  as  personal  representatives, 
heirs,  devisees,  legatees,  assignees,  voluntary  gi-antees,  or  judgment 
creditors,  or  purchasers  from  them,  with  notice  of  the  facts.-  As 
against  bond  fide  purchasers  for  a  valuable  consideration  without 
notice,  courts  of  equity  will  grant  no  relief ;  because  they  have,  at 
least,  an  equal  equity  to  the  protection  of  the  court.^ 

§  1G6.  In  like  manner  as  equity  will  grant  relief  in  cases  of  mistake 
in  written  instruments,  to  prevent  manifest  injustice  and  wrong,  and 
to  suppress  fraud,  it  will  also  grant  relief  and  supply  defects,  where, 
by  mistake,  the  parties  have  omitted  any  acts  or  circumstances  neces- 
sary to  give  due  validity  and  effect  to  written  instruments.  Thus, 
equity  will  supply  any  defect  of  circumstances  in  conveyances,  occa- 
sioned by  mistake  ;  as  of  livery  of  seisin  in  the  passing  of  a  freehold  ; 
or  of  a  surrender  in  case  of  a  copyhold,  or  the  like  ;  so  also  misprisions 
and  omissions  in  deeds,  awards,^  and  other  solemn  instruments, 
whereby  they  are  defective  at  law.^  It  will  also  interfere  in  cases*  of 
mistake  in  judgments,  and  other  matters  of  record,  injurious  to  the 
rights  of  the  party.® 

§  167.  The  same  principle  applies  to  cases  where  an  instrument 
has  been  delivered  up,  or  cancelled;  under  a  mistake  of  the  party, 
and  in  ignorance  of  the  facts  material  to  the  rights  derived  under  it. 
A  court  of  equity  will  in  such  cases  grant  relief,  upon  the  ground, 
that  the  party  is  conscientiously  entitled  to  enforce  such  rights  ;  and 
that  he  ought  to  have  the  same  benefit  as  if  the  instrument  were  in 
his  possession  with  its  entire  original  validity.^  This  rule  was  applied 
to  the  case  of  a  surety,  who  had  innocently  obtained  his  release  through 
the  fraud  of  the  principal.® 

§  168.  And,  for  the  same  reason,  equity  will  give  effect  to  the  real 
intentions  of  the  parties,  as  gathered  from  the  objects  of  the  instru- 
ment, and  the  circumstances  of  the  case,  although  the  instrument 
may  be  drawn  up  in  a  very  inartificial  and  uutechnical  manner. 


*  Price  V,  Ley,  9  Jur.  n.  s.  295  ;  s.  c.  4 
Giif.  235.  See  Lister  v.  Hodgson,  4  £q. 
30. 

«  Warrick  v.  Warrick,  8  Atk.  293  ;  Com. 
Dig.  Chancery,  2  C.  2;  4  J.  4. 

»  Warrick  v.  Warrick,  3  Atk.  290,  293  ; 
Maiden  v.  Menill,  2  Atk.  13  ;  West  v, 
EriHgey.  2  P.  WiU.  349  ;  Powell  v.  Price, 
2  P.  Will  535 ;  mite,  §  64  c,  108,  139  ; 
post,  §  381,  409,  434,  436. 

*  Moi*diie  V.  Piilmcr,  6  Oh.  Ap.  22. 

*  Grounds   an4   Rv»diw.  of   the  Law, 


M.  112,  p.  81  (edit.  1751);  Com.  Dig. 
Chancery,  Z  ;  Thome  v.  Thome,  1  Veni. 
141 ;  Com.  Dig.  Chancery,  2  T.  1,  to  2 
T.  7  ;  1  Mad.  Ch.  Pr.  42  ;  id.  55,  65 ; 
Fothergill  v.  Fothergill,  2  Freeman,  256, 
267. 

•  Barnesley  v.  Powell,  1  Vea.  119,  284, 
289  ;  Com.  Dig.  Chancery,  3  W. 

7  East  India  Co.  v.  Donald,  9  Ves.  275 ; 
East  India  Co.  v.  Neave,  5  Ves.  178. 

B  Scholefield  v,  Templcri  Jolmaon,  155« 
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For,  however  just  in  general  the  rule  may  be,  '*  Quoties  in  verbis 
nulla  est  ambiguitas,  ibi  nulla  expositio  contra  verba  expressa  fienda 
est ; "  1  yet  that  rule  shall  not  prevail  to  defeat  the  manifest  intent 
and  object  of  the  parties,  where  it  is  clearly  discernible  on  the  face 
of  the  instrument,  and  the  ignorance  or  blunder  or  mistake  of  the 
parties  has  prevented  them  from  expressing  it  in  the  appropriate 
language.^  Thus,  if  one  in  consideration  of  natural  love  should 
execute  a  feofifment,  or  a  lease  and  release,  or  a  bargain  and  sale, 
it  would,  notwithstanding  the  use  of  the  technical  words,  be  held  to 
operate  as  a  covenant  to  stand  seised.^  And  the  same  rule  would  be 
applied,  if,  under  the  like  circumstances,  instead  of  the  words  "  bargain 
and  sell,"  the  words  "  give  and  grant,"  or  "  enfeoff,  alien,  and  confirm," 
should  be  used  in  a  deed.* 

§  169.  There  is  also  another  marked  instance  of  the  application  of 
the  remedial  authority  of  courts  of  equity ;  that  is,  to  the  execution 
of  powers.  In  no  case  will  equity  interfere  where  there  has  been 
a  non-execution  of  a  power,  as  contradistinguished  from  a  trust  ;*  for 
if  a  trust  be  coupled  with  a  power,  there  (as  we  shall  presently  see)* 
the  trust  will  be  enforced,  notwithstanding  the  force  of  the  power 
does  not  execute  it.  But,  if  there  be  a  defective  execution,  or 
attempt  at  execution  of  a  mere  power,  there  equity  will  intei'pose, 
and  supply  the  defect,  not  universally,  indeed,  but  in  favour  of 
parties  for  whom  the  person  intinisted  with  the  execution  of  the 
power  is  under  a  moral  or  legal  obligation  to  provide  by  an  execution 
of  the  power.  Thus,  such  a  defective  execution  will  be  aided  in 
favour  of  persons  standing  upon  a  valuable  or  a  meritorious  con- 
sideration ;  such  as  a  bo7id  fide  purchaser  for  a  valuable  considera- 
tion, a  creditor,  a  wife,  and  a  legitimate  child  ;7  unless,  indeed,  such 
aid  of  the  defective  execution  would,  under  all  the  circumstances,  be 
inequitable  to  other  persons;  or  it  is  repelled  by  some  counter 
equity.  Indeed,  if  a  general  power  to  raise  money  for  any  purposes 
be  given,  so  that  the  donee  of  the  power  may,  if  he  choose,  execute 
it  in  his  own  favour,  and  he  should  execute  it  in  favour  of  mere  volun- 
teers, there  a  court  of  equity  will,  in  favour  of  creditors,  deem  the 


1  1  Co.  Litt.  147  a. 

»  Smith  V.  Packhurat,  8  Atk.  186  j 
Stapilton  v.  Stapilton,  1  Atk.  8. 

■  Thompson  v.  Attfield,  1  Vera.  40  ; 
Stapilton  v.  Stapilton,  1  Atk.  8 ;  Thorne 
V.  Thorae,  1  Vera.  141 ;  Brown  v.  Jones, 
1  Atk.  190,  191. 

*  .Jeremy,  ibid.  ;  Harrison  v.  Austin,  3 
Moil.  237.  The  same  point  was  recognized 
in  Donngsworth  v.  Blair,  1  Keen,  795, 
801,  where  the  Master  of  the  Rolls  said  : 
**An  indenture,  which  is  intended  to  be 
an  indenture  of  release,  but  cannot  operate 
as  such,  may,  for  the  purpose  of  carrying 


into  effect  the  intention  of  the  parties,  and 
if  there  be  a  proper  consideration,  be  con- 
strued as  a  covenant  to  stand  seised.*' 

*  See  Brown  v.  Higgs,  8  Ves.  670 ; 
Holmes  v.  Coghill,  7  Ves.  499  ;  8.  c.  12 
Ves.  206  ;  ToTlett  v.  ToUett,  2  P.  Will, 
489  ;  Sugden  on  Powers,  ch.  6,  §  3  ;  posly 
§  176,  note. 

*  Post,  §  176,  and  note ;  BuiTOUgh  v. 
Philcox,  6  Mylne  &  Craig,  73,  92. 

7  Fothergill  r.  FothergiU,  2  Freem.  256, 
257  ;  Com.  Dig.  Chan.  4  H.  ]  to  4  H.  4 ; 
4H.  6. 
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money  assets  against  the  volunteers^  upon  the  ground  that  the  donee 
of  the  power  has  an  absolute  dominion  over  the  power  and  the 
property. 

§  170.  The  reason  for  this  distinction,  between  the  non-execution 
of  a  power  and  the  defective  execution  of  it,  has  been  stated  with 
great  clearness  and  precision  by  a  learned  judge.  "  The  difference  " 
(he  said)  "  is  betwixt  a  non-execution  and  a  defective  execution  of  a 
power.  The  latter  will  always  be  aided  in  equity  under  the  circum- 
stances mentioned ;  it  being  the  duty  of  every  man  to  pay  his  debts, 
and  of  a  husband  or  father  to  provide  for  his  wife  or  child.  But 
this  court  will  not  help  the  non-execution  of  a  power,  which  is  left 
to  the  free  will  and  election  of  the  party,  whether  to  execute  or  not ; 
for  which  reason  equity  will  not  say  he  shall  execute  it ;  or  do  that 
for  him  which  he  docs  not  think  fit  to  do  for  himself."^     Indeed,  a 


»  The  Master  of  the  Rolls,  in  Tollett  v, 
ToUett,  2  P.  Will.  490.  See  also  Lassells 
r.  Comwallis,  2  Vem.  465  ;  Crocaling  v. 
Crossling,  2  Cox,  896  ;  Sugden  on  Powers, 
ph.  6,  §  8,  p.  316.  Sir  William  Grant,  in 
Holmes  v,  Coghill  (7  Ves.  506),  and  Lord 
Krskine,  in  the  same  case  on  appeal  (12 
Yes.  212),  have  expressed  dissatisfaction 
with  this  distinction,  as  not  qnite  con- 
sistent with  the  principles  of  law  or  equity, 
though  fully  established  by  authority. 
The  former,  in  reasoning  on  the  case  of  a 

Sower  to  charge  an  estate  with  £2,000  by 
eed,  or  will,  which  had  not  been  executed, 
and  of  which  creditors  sought  the  benefit, 
as  if  executed,  said :  **  To  say,  that,  with- 
out n  deed  or  will,  this  sum  shall  be  raised, 
is  to  subject  the  owner  of  the  estate  to  a 
charge  in  a  case  in  which  he  never  con- 
sented to  bear  it.  The  chance  that  it  may 
never  be  executed,  or  that  it  may  not  be 
executed  in  the  manner  prescribed,  is  an 
advantage  he  secures  to  himself  by  the 
agreement,  and  which  no  one  has  a  right 
to  take  from  him.  In  this  respect,  there 
is  no  difference  between  a  non-execution 
and  a  defective  execution  of  a  x>ower.  By 
the  compact  the  estate  ought  not  to  be 
charged  in  either  case.  It  is  difficult, 
therefore,  to  discover  a  sound  principle  for 
the  authority  this  court  assumes,  for  aiding 
a  defective  execution,  in  certain  cases.  If 
the  intention  of  the  yarty  possessing  the 
power  is  to  be  regarded,  and  not  the 
interest  of  the  party  to  be  affected  by  the 
execution,  that  intention  ought  to  be  exe- 
cuted, wherever  it  is  manifested ;  for  the 
owner  of  the  estate  has  nothing  to  do  with 
the  purpose.  To  him  it  is  indifferent 
whether  it  is  to  be  exercised  for  a  creditor 
or  a  volunteer.  But  if  the  interest  of  the 
party  to  be  affected  by  the  execution  is  to 
be  regarded,  why  in  any  case  exercise  the 
power,  except  m  the  form  and  manner 
prescribed  ?  He  is  an  absolute  stranger  to 
theequitybetween  the  possessor  of  the  power 


and  the  party  in  whose  favour  it  is  intended 
to  be  executed.  As  against  the  debtor,  it 
is  right  that  he  should  pay.  But  what 
equity  is  there  for  the  creditor  to  have  the 
money  raised  out  of  the  estate  of  a  third 
person,  in  a  case  in  which  it  was  never 
agreed  that  it  sliould  be  raised?  The 
owner  is  not  heard  to  say,  it  will  be  a 
grievous  burden,  and  of  no  merit  or  utility. 
He  is  told  the  case  provided  for  exists  ;  it 
is  formally  right ;  be  has  nothing  to  do 
with  the  purpose  But  upon  a  defect, 
which  this  court  is  called  upon  to  supply, 
he  is  not  permitted  to  retort  this  ailment ; 
and  to  say  it  is  not  formally  right ;  the  case 
provided  for  does  not  exist ;  and  has  nothing 
to  do  with  the  purpose.  In  the  sort  of  equity 
upon  this  subject  there  is  some  want  of 
equality.  But  the  rule  is  perfectly  8ettle<l ; 
and,  though  perhaps  with  some  violation 
of  principe,  with  no  practical  inconve- 
nience." There  is  much  strength  in  this 
reasoning,  but,  after  all,  it  is  open  to  some 
question.  The  party  possessing  the  power 
intends  to  execute  it ;  he  proceeds  to  do 
an  act  which  he  supposes  to  be  a  jierfect 
act  of  execution.  He  possesses  the  right 
to  do  it  in  a  formal  manner  ;  he  has  failed, 
by  mistake,  against  his  intention.  But 
the  objects,  in  whose  favour  it  is  to  bo 
executed,  possess  a  high,  moral,  and  equit- 
able claim  for  its  execution.  (Jnder  such 
circumstances,  why  should  a  mere  mis- 
take, contrary  to  the  intention,  defeat  the 
bounty,  or  the  justice  of  the  possessor  of 
the  power  ?  If  the  case  were  one  of  an 
absolute  property  in  the  party,  a  court  of 
equity  would  not  fail  to  correct  the  mis- 
take in  favour  of  persons  having  such 
merits.  Why  should  it  hesitate,  when 
the  possessor  of  the  power  has  done  an 
act,  intended  to  reduce  it  to  the  case  of 
absolute  property  ?  There  is  no  counter- 
vailing equity  in  such  a  case  in  favour  of 
the  other  side.  The  case  stands  dryly 
upon  a  mere  })oint  of  strict  law.     The 
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court  of  equity,  by  ax;ting  otherwise  in  the  case  of  a  noti-execution  of 
a  power,  would,  in  effect,  deprive  the  party  of  all  discretion  as  to  the 
exercise  of  it ;  and  would  thus  overthrow  the  very  intention  mani- 
fested by  the  parties  in  the  creation  of  the  power.  On  the  con- 
trary, when  the  party  undertakes  to  execute  a  power,  but,  by 
mistake,  does  it  imperfectly,  equity  will  interpose  to  carry  his  very 
intention  into  effect,  and  that,  too,  in  aid  of  those  who  are  peculiarly 
within  its  protective  favour ;  that  is,  creditors,  purchasers,  wives,  and 
children.^ 

§  170  a.  The  discussion  which  appears,  by  the  last  section  and  the 
notes,  to  have  taken  place,  first  and  last,  upon  the  reason  of  the 
interference  of  a  court  of  equity,  to  cure  the  defective  execution,  but 
not  the  non-execution  of  a  power,  may  justify  the  suggestion  here, 
that  it  very  obviously  rests  upon  the  fact,  that  all  voluntary  powers 
are  dependent,  for  their  execution,  upon  the  will  of  the  donee  of  the 
power.  Until  that  occurs,  no  right  is  perfected  in  those  to  be 
benefited  by  its  execution.  And  a  court  of  equity  will  not  attempt 
to  exercise  this  discretion  for  the  party.  But  when  all  has  been 
done  to  perfect  the  right,  except  a  mere  formal  omission  in  the 
instrument,  courts  of  equity  interfere  to  supply  the  defect,  upon  the 
principle  of  refoiming  instruments,  and  correcting  mistakes,  generally, 
for  the  purpose  of  preventing  fraud  and  injustice,  of  which  the  party 
would  be  guilty,  by  claiming  a  benefit,  under  a  mere  mistake.  And 
the  reason  why  the  courts  of  equity  will  not  supply  a  defective  execu- 
tion of  a  power,  except  in  favour  of  persons  standing  in  a  meritorious 
relation  to  the  power,  such  as  creditors,  purchasers,  wives  and 
children,  is  referable  to  the  general  ground  upon  which  courts  of 
equity  decline  to  interfere  by  way  of  decreeing  specific  per- 
formance in  favour  of  a  mere  volunteer,  choosing  rather,  where 
the  equities  between  the  parties  are  equal,  to  leave  them  to  their 
legal  remedies.^ 

§  171.  What  shall  constitute  an  execution,  or  preparatory  steps  or 
attempts  towards  the  execution  of  a  power ;  entitling  the  party  to 
relief  in  equity  on  the  ground  of  a  defective  execution,  has  been 
largely  and  liberally  interpreted.     It  is  clear  that  it  is  not  sufficient 


difficnlty  in  the  argument  is,  that  it  deals 
with  the  power  as  a  mere  naked  authority 
to  act,  without  considering,  that  when  the 
party  elects  to  act,  an  interest  attaches  to 
him  in  tho  execution  of  the  power ;  and 
that  the  election  thus  made  is  defeated, 
and  the  interest  thus  created  fails,  by  mere 
mistake,  from  the  defective  execution, 
against  mrties  standing  on  a  strong  equity, 
and  in  favour  of  others  having  none. 

^  Moodie  v,  Reid,  1  Mad.  516  ;  Darling- 
ton V,  Pulteney,  Cow,  266,  267  ;  Ellis  v. 


Nimmo,  Lloyd  &Gould*8  Rep,  348.  There 
seems  a  distinction  in  this  respect  between 
cases  of  defective  execution  of  powers,  and 
cases  of  voluntary  contracts,  covenants, 
and  settlements,  of  which  specific  perform- 
ance is  sought.  See  Jefferys  v.  Jefferys, 
1  Craig  &  Phillips,  188,  141  ;  post,  §  438, 
note  ;  706,  706  a,  787,  793  ft,  973,  987, 
1040  b.  In  re  Dyke's  Estate,  7  Eq.  337  ; 
AfiBick  r.  Afflick,  3  Sm.  k  G.  894. 

'  This  is  very  obvious,  from  courts  of 
equity  treating  any  expression,  in  writing, 
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that  there  should  be  a  mere  floating  and  indefinite  intention  to 
execute  the  power,  without  some  steps  taken  to  give  it  a  legal  efiFect 
Some  steps  must  be  taken,  or  some  acts  done,  with  this  sole  and 
definite  intention,  and  be  such  as  are  properly  referable  to  the 
power.^  Lord  Mansfield,  at  one  time,  contended,  that  whatever  is 
an  equitable,  ought  to  be  deemed  a  legal,  execution  of  a  power, 
because  there  should  be  a  uniform  rule  of  property ;  and  that,  if 
courts  of  equity  would  presume  that  a  strict  adherence  to  the  precise 
form,  pointed  out  in  the  creation  of  the  power,  was  not  intended, 
and  therefore  not  necessary,  the  same  rule  should  prevail  at  law.^ 
But  this  doctrine  has  been  oveiTuled.  And  indeed,  courts  of  equity 
do  not  deem  the  power  well  executed  unless  the  form  is  adhered  to ; 
but  in  cases  of  a  meritorious  consideration  they  supply  the  defect.* 

§  172.  And  relief  will  be  granted,  not  only  when  the  defect  arises 
from  an  informal  instrument,  not  within  the  scope  of  the  power,  but 
also  when  the  defect  arises  from  the  improper  execution  of  the 
appropriate  insti-ument.  All  that  is  necessary  is,  that  the  intention  to 
execute  the  power  should  clearly  appear  in  writing.  Thus,  if  the 
donee  of  a  power  merely  covenant  to  execute  it ;  or,  by  his  will, 
desire  the  remainder-man  to  create  the  estate ;  or  enter  into  a  con- 
tract, not  under  seal,  to  execute  the  power ;  or  by  letters  promise  to 
grant  an  estate,  which  he  can  execute  only  by  the  instrumentality  of 
the  power ;  in  all  these,  and  the  like  cases,  equity  will  supply  the 
defect.  And  even  an  answer  to  a  bill  in  equity,  stating  that  the 
party  does  appoint,  and  intends  by  a  writing  in  due  form  to  appoint 
the  fund,  will  be  an  execution  of  the  power  for  this  purpose.* 

§  173.  The  like  rule  prevails,  where  the  instrument  selected  is  not 
that  prescribed  by  the  power ;  provided  it  is  not  in  its  own  nature 
repugnant  to  the  true  object  of  the  creation  of  the  power.  Thus,  if 
the  power  ought  to  be  executed  by  a  deed,  but  it  is  executed  by  a 
will,  the  defective  execution  will  be  aided.^  But,  if  the  power  ought 
to  be  executed  by  a  will,  and  the  donee  of  the  power  should  execute 
a  conveyance  of  the  estate  by  an  absolute  deed,  it  will  be  invalid ; 
because  such  a  conveyance,  if  it  avail  to  any  purpose,  must  avail  to 
the  immediate  destruction  of  the  power,  since  it  would  no  longer  be 
revocable,  as  a  will  would  be.  The  intention  of  the  power,  in  its 
creation,  was  to  reserve  an  entire  control  over  its  execution,  until 
the  moment  of  the  death  of  the  donee ;  and  this  intention  would  be 


by  the  donee  of  the  power,  of  a  wish  to 
have  the  |)Ower  executed,  as  a  sufficient 
ground  to  justify  the  interference  of  the 
court.     Postf  §  172,  and  notes. 

^  A  contract  to  sell  is  sufficient  to  in- 
dicate intent  to  execute  power  of  sale. 
In  re  Dyke's  Estate,  7  Eq.  337.  There 
must   be  a  distinct  intention  to  cxecuto 


the  pawer.     Garth  v.  Townsend,  7  Eq.  220. 

*  Darlington  v.  Pulteney,  Cowper,  267. 

'  Sugden  on  Powers,  ch.  6,  §  1,  p.  344  ; 
id.  §  359 ;  id.  §§  361  to  370. 

*  Carter  r.  Carter,  Moseley,  365. 

^  Smith  V.  Ashton,  1  Freeman,  308  ;  s. 
c.  1  Ch.  Cas.  269  ;  Sugden  on  Powei-s,  ch. 
6  (4th  edit),  362  to  367  ;  Toilet tr.  ToUett, 
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defeated  by  any  other  instrument  than  a  will.^  An  act  done,  not 
strictly  according  to  the  terms  of  the  power,  but  consistent  with  its 
intent,  may  be  upheld  in  equity.  But  an  act,  which  violates  the  very 
purpose  for  which  the  power  was  created,  and  the  very  control  over 
it  which  it  meant  to  vest  in  the  donee,  is  repugnant  to  it,  and 
cannot  be  deemed,  in  any  just  sense,  to  be  an  execution  of  it.^ 

§  174.  But  in  other  respects  there  is  no  difference  between  a 
defective  execution  of  a  power  by  a  will  and  by  a  deed  ;  for  in  each 
case  the  remedial  interposition  of  equity  will  be  applied.  Thus, 
if  a  power  is  required  to  be  executed  in  the  presence  of  three 
witnesses,  and  it  is  executed  in  the  presence  of  two  only,  equity 
will  interfere  in  such  a  case.  So,  if  the  instrument,  whether  it  be 
a  deed  or  a  will,  is  required  to  be  signed  and  sealed,  and  it  is 
without  seal  or  signature,  equity  will  relieve.^  And  where  a  power 
is  required  to  be  executed  by  a  will  by  way  of  appointment,  there 
the  appointment  will  be  aided,  although  the  will  is  not  duly  exe- 
cuted according  to  the  Statute  of  Frauds ;  for  it  takes  effect,  not 
under  the  will,  but  under  the  instrument  creating  the  power.* 
Equity  will  also,  in  many  cases,  grant  relief,  where,  by  mistake,  a 
different  kind  of  estate  or  interest  is  given  from  that  which  is 
authorized  by  the  power,  or  where  there  is  an  excess  of  the  power.^ 

§  174  a.  But  where  one  had  a  power  to  appoint  "  by  his  will,  or 
any  writing  in  the  nature  of  or  purporting  to  be  his  will,  or  any 
codicil  thereto  ;"  and,  on  his  death,  the  third  and  fourth  sheets  of  a 
will  were  alone  discovered,  and  which  were  in  his  handwriting  and 
signed  by  him,  and  were  attested  by  two  witnesses,  and  one  of  them 
contained  a  perfect  appointment,  probate  having  been  refused ;  it  was 
held,  that  equity  could  not  regard  this  as  a  valid  execution  of  the 
power.^  But,  in  general,  courts  of  equity  feel  it  a  duty  to  support  a 
power,  if  possible,  and  to  give  effect  to  its  execution,  if  there  is  no 


2  P.  Will.  489 ;  Com.  Dig.  Chancery,  4 
H.  6. 

»  Reid  V.  Shcrcold,  10  Ves.  878,  380. 

'  See  Hainbridge  v.  Smith,  8  Sim.  86  ; 
ante,  §  97.  See  Wills  Act,  1  Vict.  c.  26, 
§10. 

3  Wade  V.  Paget,  1  Bro.  Ch.  363. 

*  Wilkie  r.  Holme,  1  Dick.  165  ;  Cov- 
entry i?.  Coventry,  9  Mod.  13,  18;  Shan- 
non V.  Bradstreet,  1  Sch.  &  Lefr.  60 ; 
Sngden  on  Powers,  ch.  6  (4th  edit.),  pp. 
362  to  367.  But  see  Gilb.  I^x  Pnetoria, 
p.  301  ;  Duff  V.  Dalzell  1  Bro.  Ch.  147  ; 
Wagstaff  V.  Wagstaff,  2  P.  Will.  259,  200  ; 
Longford  v.  Eyre,  1  P.  Will.  741  ;  Com. 
Dig.  Chancery,  4  H.  7.  Where  an  attempt 
is  made  to  execute  a  jwwer  by  a  "will  (the 
|K)wer  anthorizing  an  execution  by  fvill), 
and  the  will  is  Toft  imperfect,  the  same 
reason  does  not  seem  to  exist,  as  may  in 
other  cases,  to  carry  it  into  etTect ;  for  it 


may  have  been  thus  left  intentionally  im- 
perfect, from  a  change  of  purpose.  Lord 
Eldon,  in  i-emarking  upon  the  difficulties 
of  some  of  the  cases,  has  said :  *'  If,  in 
the  instance  of  a  want  of  a  surrender  of 
copyhold  estate,  the  circumstance  of  the 
devise  being  to  a  child  is  considered,  the 
more  natural  conclusion  is,  that  the  testa- 
tor, whatever  his  purpose  was,  goin^  only 
so  far  towards  it,  and  not  proceeding  to 
make  it  effectual,  had  dro2)ped  it.  So  the 
attempt  to  execute  a  power  is  no  more  than 
an  intimation  that  tlie  party  means  to  exe- 
cute it.  But  if  all  the  requisite  ceremonies 
have  not  been  complied  with,  it  cannot  be 
supi)osed  that  the  intention  continued  until 
his  death."    Finch  i?.  Finch,  15  Ves.  61. 

*  Siigden  on  Powers,  ch.  6,  §  1,  art.  2 ; 
id.  ch.  9,  §  8,  art.  2. 

®  GuUaii  r.  Grove,  26  Beavau,  64.  See 
Pomfret  r.  Perring,  5  De  G.,  M.  &  G.  775. 
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defect  of  substance ;  and  it  is  not  exercised  from  improper  motives  or 
for  improper  objects.^  And  where  the  intention  to  pass  the  property 
comprised  in  the  power  is  clearly  established,  the  court  will  give  effect 
to  the  intention,  although  there  is  no  intention  expressed  to  act  in 
execution  of  the  power.^ 

§  175.  In  all  these  cases  it  is  to  be  understood  that  the  intention 
and  objects  of  the  power  are  not  defeated  or  put  aside  ;  but  that  they 
are  only  attempted  by  the  party  to  be  carried  formally  into  effect. 
But  where  there  is  a  defect  of  substance  in  the  execution  of  the  power, 
such  as  the  want  of  co-operation  of  all  the  proper  parties  in  the  act, 
there  equity  will  not  aid  the  defect.^ 

§  176.  But  in  all  these  cases  of  relief  by  aiding  and  correcting 
defects  or  mistakes  in  the  execution  of  instruments  and  powers, 
the  party  asking  relief  must  stand  upon  some  equity  superior  to 
that  of  the  party  against  whom  he  asks  it.  If  the  equities  are 
equal,  a  court  of  equity  is  silent  and  passive.^  Thus,  equity  will 
not  relieve  one  person,  claiming  under  a  voluntaiy  defective  con- 
veyance, against  another,  claiming  also  under  a  voluntary  convey- 
ance; but  wUl  leave  the  parties  to  their  riglits  at  law.^  For, 
regularly,  equity  is  remedial  to  those  only  who  come  in  upon  an 


1  Carver  v,  Richards,  6  Jur.  n.  s.  410  ; 
s.  c.  8  W.  R.  349. 

5  s.  c.  6  Jur.  N.  s.  1412.  Where  the 
appointment  purports  to  be  made  in  pur- 
suance of  "every  power '*  tliereto enabling, 
but  it  is  evident  the  only  valid  power  in 
existence  was  not  the  one  under  wnich  the 
testator  supposed  he  was  acting,  and  treat- 
ing the  appointment  as  an  execution  of 
that  power  wiU  only  partially  effectuate 
the  testator's  intent*  it  seems  equity  will 
treat  it  as  an  execution  of  that  power  or 
not,  according  as  the  intent  may  be  best 
effectuated.     Bruce  r.  Bruce,  11  £q.  371. 

3  But  see  the  Coniinnation  of  Sales  Act, 
25  &  26  Vict  c.  108,  altering  the  law  laid 
down  in  Buckley  v.  Howell,  29  Beav.  546. 
See  also  Cooper  v.  Martin,  3  Ch.  47,  where 
equity  under  the  circumstances  refused 
relief.  See  also  Garth  v.  Townsend,  7  Eq. 
220.  Any  ceremonials  intended  for  pro- 
tection of  a  married  woman  as  donee  of 
a  power  ai'e  of  the  essence.  Thackwell  v, 
Gardiner,  5  De  G.  &  Sm.  58. 

■*  See  Sugden  on  Powers,  ch.  6  (4th  edit. ), 
pp.  353,  358. 

*  Moodie  r.  Reid,  1  Had.  516  ;  Sugden 
on  Powers,  ch.  6  (4th  edit.),  pp.  353  to 
358  ;  post,  §§  433,  706  a,  787,  793  a,  793  b, 
973,  987.  There  is  one  peculiarity  as  to 
the  execution  of  powers,  which  may  be 
here  taken  notice  of,  although,  for  obvious 
reasons,  this  is  not  the  place  to  discuss  the 
nature  and  effects  of  powers  generally.  It 
is  this :  If  a  party  possesses  a  general 
power  to  raise  money  for  any  purposes,  so 


that,  if  he  pleases,  he  may  execute  it  in 
his  own  favour,  and  he  executes  it  in  fa- 
vour of  mere  volunteers  ;  in  such  a  case,  it 
will  be  (leemeil  assets  in  favour  of  creditors, 
upon  the  ground  of  his  absolute  dominion 
over  the  power.  But  if  he  docs  not  execute 
the  power  at  all,  there,  equity  will  not 
deem  it  assets.  Harrington  r.  Uarte,  1 
Cox,  131  ;  Townsend  v,  Windham,  2  Ves. 
1  ;  Troughton  v.  Troughton,  3  Atk.  656 ; 
Lassells  v.  Com wa His,  2  Veni.  465 ; 
George  v.  Milbank,  9  Ves.  189  ;  Holloway 
V.  MiUard,  1  Mad.  414,  419,  420  ;  Fleming 
V.  Buchanan,  3  De  G.  M.  &  G.  976.  The 
distinction  is  a  nice  one,  and  not  very 
satisfactory.  Why,  when  the  party  exe- 
cutes a  power  in  favour  of  others,  and  not 
of  himself,  a  court  of  equity  should  defeat 
his  intention,  although  within  the  scope  of 
the  power,  and  should  execute  somctliing 
beside  that  intention  and  contrary  to  it,  is 
not  very  intelligible.  If  it  be  said  that  he 
ought  to  be  just  before  he  is  generous,  that 
addresses  itself  merely  to  his  sense  of  morals. 
The  power  enabled  him  to  give,  either 
to  himself,  or  to  his  creditors,  or  to  mere 
voluntary  donees.  Why  should  a  court  of 
equity  restrict  this  right  of  election,  if 
bond  fide  exercised  ?  Is  not  this  to  create 
rights,  not  given  by  law,  rather  than  to 
enforce  rights  secured  by  law  ?  If  the 
power  was  b&nd  fide  created,  why  should  a 
court  of  equity  interpose  to  change  its  ob- 
jects  or  its  operations  ?  See  Sugden  on 
Powers,  ch.  6,  §  3. 
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actaal  consideration;  and,  therefore,  there  should  be  some  con- 
sideration, equitable  or  otherwise,  expressed  or  implied.^  But  there 
are  excepted  cases,  even  from  this  rule;  for  a  defective  execution 
has  been  aided  in  favour  of  a  volunteer,  where  a  strict  compliance 
with  the  power  has  been  impossible  from  circumstances  beyond  the 
control  of  the  party ;  as  where  the  prescribed  witnesses  could  not 
be  found ;  or  where  an  interested  party,  having  possession  of  the 
deed  creating  the  power,  has  kept  it  from  the  sight  of  the  party 
executing  the  power,  so  that  he  could  not  ascertain  the  formalities 
required. 

§  177.  For  the  same  reason  equity  will  not  aid  the  defective  exe- 
cution of  a  power,  to  the  disinheritance  of  the  heii*-at-law.  Neither 
will  it  do  this  in  favour  of  creditors,  where  there  are,  otherwise,  assets 
sufficient  to  pay  their  debts ;  nor  against  a  purchaser  for  a  valuable 
consideration  without  notice.  And  there  are  other  cases  of  the 
defective  execution  of  powers,  where  equity  will  not  interfere ;  as,  for 
instance,  in  regard  to  powers  which  are  in  their  own  nature  statut- 
able, where  equity  must  follow  the  law,  be  the  consideration  ever  so 
meritorious.  Thus,  the  power  of  a  tenant  in  tail  to  make  leases  under 
a  statute,  if  not  executed  in  the  requisite  form  prescribed  by  the 
statute,  will  not  be  made  available  in  equity,  however  meritorious 
the  consideration  may  be.-  And  indeed  it  may  be  stated  as  gener- 
ally, although  not  universally  true,  that  the  remedial  power  of  courts 
of  equity  does  not  extend  to  the  supplying  of  any  circumstance,  for 
the  want  of  which  the  legislature  has  declared  the  instrument  void  ; 
for,  otherwise,  equity  would,  in  effect,  defeat  the  veiy  policy  of  the 
legislative  enactments.^ 

§  178.  Upon  one  or  both  of  these  grounds,  to  wit,  that  there  is 
no  superior  equity,  or  that  it  is  against  the  policy  of  the  law,  the 
remedial  power  of  courts  of  equity  did  not  extend  to  the  case  of 
a  defective  fine,  as  against  the  issue,  or  of  a  defective  recovery,  as 
against  a  remainder-man;  unless,  indeed,  there  was  something  in  the 
transaction  to  affect  the  conscience  of  the  issue,  or  the  remainder-man. 

§  179.  In  regard  to  mistakes  in  wills,  there  is  no  doubt  that 
courts  of  equity  have  jurisdiction  to  correct  them,  when  they  are 
apparent  upon  the  face  of  the  will,  or  may  be  made  out  by  a  due 
construction  of  its  terms;  for  in  cases  of  wills  the  intention  will 


*  Sugilen  on  Powers,  ch.  6,  §  1.  See 
Ellis  V.  Nimmo,  Lloyd  k  Gould's  Rep. 
838  ;  Fortescue  v.  Bamett,  3  Mylne  & 
Keen,  36,  42,  43  ;  post,  §  372. 

2  Darlington  v,  Pulteney,  Cowp.  267. 
See  Gilbert,  Lex  Pnetorin,  pp.  304,  805, 
as  to  the  difference  of  a  power  created  by 
the  particfl. 

»  Aiite,  §  96 ;  Hibbert  v,  Rolleston,  3 
Bro.  Cb.  571,  and  Mr.  Belt's  note,  id.  ; 


£x  parte  Bulteel,  2  Cox,  243 ;  Duke  of 
Bolton  V,  Williams,  2  Ves.  Jr.  138  ;  Cur- 
tis V.  Perry,  6  Ves.  739,  746,  746,  747 ; 
Mestaer  v.  Gillespie,  11  Ves.  621,  624, 
625  ;  Dixon  v.  Ewart,  3  Meriv.  321,  332  ; 
Thompson  v.  Leake,  1  Mad.  39  ;  Thomp- 
son V.  Smith,  1  Mad.  395.  QtUBre,  how^  it 
would  be  where  a  due  execution  was  pre- 
vented by  fraud,  accident,  or  mistake. 
See  11  Ves.  625 ;  1  Mad.  39 ;  id.  395. 
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prevail  over  the  words.  But,  tben^  the  mistake  must  be  apparent 
ou  the  face  of  the  will,  otherwise  there  can  be  no  relief;  for,  at  least 
since  the  Statute  of  Frauds,  which  requires  wills  to  be  in  writing 
(whatever  may  have  been  the  case  before  the  statute^),  parol  evidence, 
or  evidence  dehors  the  will,  is  not  admissible  to  vary  or  control 
the  terms  of  the  will,  although  it  is  admissible  to  remove  a  latent 
ambiguity.- 

§  180.  But  the  mistake,  in  order  to  lead  to  relief,  must  be  a  clear 
mistake,  or  a  clear  omission,  demonstrable  from  the  structure  and 
scope  of  the  will.^  Thus,  if  in  a  will  there  is  a  mistake  in  the  com- 
putation of  a  legacy,  it  will  be  rectified  in  equity.*  So,  if  there  is  a 
mistake  in  the  name,  or  description,  or  number  of  the  legatees, 
intended  to  take,^  or  in  the  property  intended  to  be  bequeathed,* 
equity  will  correct  it. 

§  181.  But  in  each  of  these  cases,  the  mistake  must  be  clearly  made 
out ;  for  if  it  is  left  doubtful,  equity  will  not  interfere.''  And  so,  if  the 
words  of  the  bequest  are  plain,  evidence  of  a  different  intention  is 


^  Lord  Hardwicke,  in  Milner  v,  Milner 
(1  Yes.  106),  remarked,  that  in  the  early 
ecclesiastical  law,  in  accordance  with  the 
civil  law,  it  was  held  that  errors  in  legacies 
might  be  corrected  by  the  intention  of  the 
testator,  contrary  to  his  words ;  and  he 
cited  Swinburne  on  Wills,  p.  7,  ch.  5,  § 
13,  and  Godolphin,  pp.  3,  447,  and  the 
text  of  the  civil  law,  and  the  Commentary 
of  Cajacius  on  the  Digest,  Lib.  30,  tit.  1, 
1.  15  ;  Ciyacii  Opera  (edit.  1758),  torn.  7  ; 
Comment,  ad  id.  Leg.  pp.  993,  994.  He 
then  added:  "Indeed,  at  the  time  some 
of  these  books  were  written,  the  Statute  of 
Fmuds  had  not  taken  place  ;  and  as  the 
law  [was]  then  held,  parol  evidence  mi^ht 
be  given  in  all  courts  to  explain  a  will. 
And  perhaps  some  contrariety  of  opinions 
may  have  been  on  this  subject,  where  the 
intention  appears  on  the  face  of  tlie  will, 
and  where  not ;  almost  all  the  authorities 
in  the  civil  law  agreeing  in  the  first  case, 
that  the  intention  shall  prevail  against  the 
words.  But  some  have  thought  otherwise 
in  the  latter  case,  where  the  intention  ap- 
I>eared,  not  on  the  face  of  the  will,  but 
only  by  matter  dehors  ;  although  the  better 
opinion  even  there  is,  that  the  intention 
shall  prevail.  However,  that  difficulty 
cannot  be  here,  as  the  intention  appears  on 
the  face  of  the  will. " 

2  Milner  v.  Milner,  1  Ves.  106  ;  Ulrich 
V.  Lichfield,  2  Atk.  373  ;  Hampshire  v. 
Peirce,  2  Ves.  216  ;  Brad  win  v.  Harper, 
Ambler,  374  ;  Stebbing  r.  Walkey,  2  nro. 
Ch.  85 ;  H.  c.  1  Cox,  250  ;  Dauvers  v. 
Manning,  2  Bro.  Ch.  18  ;  s.  c.  1  Cox,  203  ; 
Campbell  v.  French,  3  Ves.  321. 

3  Mellish  V,  Mellish,  4  Ves.  49  ;  Philipps 
V.  Chamberlaine,  id.  61,  57  ;  Del  Mare  v. 
Rebello,  3  Bro.  Ch.  446  ;  Purse  v.  Snaplin, 


1  Atk.  415  ;  Holmes  v.  Custance,  12  Yes. 
279. 

*  Milner  v.  Milner,  1  Ves.  106  ;  Danvers 
V.  Manning,  2  Bro.  Ch.  18 ;  Door  v. 
Geary,  1  Ves.  255,  256 ;  Giles  v.  GUes,  1 
Keen,  692. 

*  Stebbing  v.  Walkey,  2  Bro.  Ch.  85 ; 
Rivers's  case,  1  Atk.  410  ;  Parsons  r.  Par- 
sons, 1  Ves.  Jr.  266  ;  Beaumont  t?.  Fell, 

2  P.  Will.  141  ;  Hampshire  i\  Peirce,  2 
Ves.  216  ;  Bimhvin  v.  Harper,  Ambler, 
374. 

8  Selwood  V.  Mildmay,  8  Ves.  306  ;  Door 
i\  Geary,  1  Ves.  250.  And  see  Newbuigh 
V.  Newburgh,  5  Mad.  Ch.  364.  A  mistake 
in  the  d:ite  of  the  will  may  be  show^n  by 
parol  proof.  Refiell  v,  Refiell,  1  P.  &  M. 
139.  The  court  refused  to  omit  from  the 
probate  words  which  solicitor  swore  be  in- 
serted by  inadvertence,  the  testatrix  hav* 
ing  been  a  capable  "person  and  the  will 
read  over  to  her.  Guardhouse  v.  Black- 
bum,  1  P.  &  M.  109.  So  in  Wilson  v, 
Morley,  where  a  testator  directed  his  debts 
to  be  paid  '*  including  a  debt  owing  from 
me  to  my  daughter.*'  He,  in  fact,  owed  his 
daughter  only  £150,  and  it  was  held  the 
daughter  was  only  entitled  to  receive  that 
sum.  But  compare  Aird  v.  Quick,  12  Ch.  D. 
291,  overruled  in  Tomlin  v,  Underhay,  22 
Ch.  D.  495.  Sec  also  In  re  Ingle,  11  £q. 
578  ;  Gillett  v.  Gillett,  10  Eq.  29  ;  Farrer  v. 
St.  Catharine's  College,  Cambridge,  16  Eq. 
19 ;  Whitfield  v.  Langdale,  1  Ch.  D.  61  ; 
Basher  v.  Wood,  4  Ch.  I).  885 ;  Homer  v. 
Homer,  8  Ch,  D.  758  ;  Travers  v.  Blun- 
dell,  6  Ch.  D.  436  ;  Boddingtonv.  Clariat, 
22  Ch.  D.  597  ;  25  Ch.  D.  685  j  Morrdl  r. 
Morrell,  7  P.  D.  68. 

'  Holmes  v.  Custance,  12  Ves.  279. 
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madmissible  to  establish  a  mistake.^  Neither  will  equity  rectify  a 
mistake  if  it  does  not  appear  what  the  testator  would  have  done  in 
the  case,  if  there  had  been  no  mistake." 

§  182.  The  same  principle  applies,  where  a  legacy  is  revoked,  or  is 
given  upon  a  manifest  mistake  of  facts.  Thus,  if  a  testator  revokes 
legacies  to  A.  and  B.,  giving  as  a  reason,  that  they  are  dead,  and 
they  are,  in  fact,  living,  equity  will  hold  the  revocation  invalid, 
and  decree  the  legacies.*"^  So,  if  a  woman  gives  a  legacy  to  a  man, 
describing  him  as  her  husband,  and  in  point  of  fact  the  marriage  is 
void,  he  having  a  former  wife  then  living,  the  bequest  will,  in  equity, 
be  decreed  void.* 

§  182  a.  But  though  it  is  clear,  that  a  legacy,  given  to  a  person, 
in  a  character  which  the  legatee  does  not  fill,  and  by  the  fraudu- 
lent assumption  of  which  character  the  testator  has  been  deceived, 
will  not  take  eflFect,  yet  if  the  testator  is  not  deceived,  although 
a  false  character  is  in  fact  assumed,  the  legacy  will  be  good. 
A  fortioin,  it  will  bo  good  if  both  parties  not  only  know  the  actual 
facts,  but  are  designedly  parties  to  the  assumption  of  the  false 
chai-acter.  Tims,  where  the  testator  and  the  legatee  A.  G.  were 
married,  both  knowing  at  the  time  that  the  legatee  had  a  prior 
husband  alive,  and  afterwards  the  testator  gave  all  the  residue  of 
his  estate  to  the  legatee,  describing  her  as  his  wife  A.  G.,  it  was 
held  that  the  legacy  was  good,  for  as  both  parties  had  a  guilty 
knowledge  of  the  facts,  no  fraud  was  committed  on  the  testator. 
And  it  was  then  said,  that  however  criminal  the  conduct  of  the 
parties  might  be,  it  was  no  part  of  the  duty  of  courts  of  equity  to 
punish  parties  for  immoral  conduct  by  depriving  them  of  their 
civil  rights.^ 

§  183.  But  a  false  reason  given  for  a  legacy,  or  for  the  revoca- 
tion of  a  legacy,  is  not  always  a  sufficient  ground  to  avoid  the  act 
or  bequest  in  equity.  To  have  such  an  effect,  it  must  be  clear  that 
no  other  motive  mingled  in  the  legacy,  and  that  it  constituted  the 
substantial  ground  of  the  act  or  bequest.^  The  civil  law  seems 
to  have  proceeded  upon  the  same  ground.  The  Digest  ^  says, 
"falsam  causam  legato  non  obesse,  verius  est;  quia  ratio  legandi 
legato  non  cohaeret.  Sed  plerumque  doli  exceptio  locum  habebit, 
si  probetur,  alias  legaturus  non  fuisse."  The  meaning  of  this 
passage  is,  that  a  false  reason  given  for  the  legacy  is  not  of  itself 

^  Chambers  v.   Minchin,    4  Ves.    676.  dington  v.  Clariat,  25  Ch.  D.  685. 

But  see  Foimereau  v.  Poyntz,  1  Bro.  Ch.  *  Giles  v.  Giles,  1  Keen,  685,  692,  693. 

472,  480;  Powell  r.    Mouchett,    6  Mad.  »  Kennell  v..  Abbott,  4  Ves.  802.     See 

216 ;  Smith  v,  Streatfield,  1  Meriv.  358.  also  Wilkinson  v.  Joughin,  12  Jur.  N.  s. 

3  See  Smith  v.  Maitland,  1  Yes.  Jr.  363.  330. 

»  Campbell  v.  French,  8  Ves.  321.  7  Diff.  Lib.  35,  tit.  1,  1.  72,  §  6.     See 

<  Kennell  r,  Abbott,  4  Ves.  808  ;  Bod-  also  Swmburne  on  Wills,  Ft,  7,  §22,  p.  557, 
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sufficient  to  destroy  it  But  there  must  be  an  exception  of  any 
fraud  practised,  from  which  it  may  be  presumed,  that  the  person 
giving  the  legacy  would  not,  if  that  fraud  had  been  known  to  him, 
have  given  it.^  And  the  same  resBoniug  applies  to  a  case  of  clear 
mistake. 


1  Eenuell  v.  Abbott,  4  Yes.  808.  A 
ady  who  had  gone  through  the  ceremony 
of  marriage  and  lived  with  the  testator  as 
]iis  wife,  up  to  the  time  of  his  death,  was 
held  entitled  to  a  legacy  given  to  the 
testator's  "wife,"  the  court  being  satisfied 


that  at  the  time  of  going  through  the 
ceremony  of  marriage  both  parties  believed 
the  husband  of  the  lady  was  dead,  and, 
upon  reasonable  inquiry,  although  this 
proved  not  to  have  been  the  fact.  In  re 
Pitts'  Will,  5  Jur.  n.  s.  1235. 


ACTUAL  FRAUD.  Ill 


CHAPTER    VI. 

ACTUAL  OR  POSITIVE  FRAUD. 

§  184.  Ck>iirts  of  equity  have  concurrent  jurisdiction  with  courts  of  law  in  mattan  of 
ft^ud. 

§  185.  The  present  jurisdiction  of  frauds  originated  in  the  abolition  of  the  court  of 
Star  Chamber. 

§  186-189.  Attempts  to  define  fraud.  That  is  impossible.  Courts  of  equity  recognize 
every  intentional  deception  of  another,  to  his  detriment,  in  matters  of  property,  as 
actionable  in  some  court. 

§  190.  Fraud  mu»t  be  proved,  either  directly  or  presumptively,  to  the  satisfaction  of 
the  court 

§  191.  Suggestio  falsi  ;  when  it  will  avoid  contracts. 

§  192.  Definition  of  postive  fraud. 

§"  198.  Party  bound  by  his  representation,  if  made  rashly. 

§  193  a,  6,  c.  Fraud,  by  agent,  binds  the  principal,  although  innocent. 

§  194.  Equity  cannot  enforce  absolute  moral  justice. 

§  195.  Examples  illustrative  of  legal  fraud. 

§  196#  Immaterial  misrepresentations  not  binding  in  law. 

§  197.  Must  be  one  in  which  the  other  party  places  confidence  ;  not  mere  opinion. 

§  198.  Opinion  in  some  matters,  the  same  as  facts. 

§  199.  Foolish  confidence  no  ground  of  relief. 

§  200.  Unless  under  special  circumstances. 

§  200  a.  Party  must  use  bis  own  means  of  knowledge. 

§  200  b.  But  this  is  no  defence  as  against  fraud. 

§  201.  Puffing,  no  fi-aud,  ordinarily. 

§  202,  203.  No  fraud,  without  deception  and  damage. 

§  203  a.  Pai'ty  must  repudiate  the  contract  on  discovery  of  fraud. 

§  203  6,  c,  df  e.  Late  cases  on  fraud  discussed. 

§  204.  Suppreasio  veri,  may,  or  may  not,  be  legal  fraud. 

§  205,  206.  Most  be  a  breach  of  confidence,  which  the  party  knows  to  exist,  to  he 
legal  fraud. 

§  207.  Party  not  bound  to  communicate  extraneous  facts. 

§  208-210.  But  roust  state  intrinsic  facts  of  the  essence  of  the  contract. 

§  211.  Roman  civil  law  required  absolute  good  faith. . 

§  212.  Common  law  will  not  tolerate  fraud,  even  by  silence. 

§  213,  214.  The  application  of  the  rule  depf^nds  upon  circumstances^ 

§  215.  Cases  of  sureties. 

§  216  a,  b.  Insurance  requires  the  utmost  good  faith. 

§  217,  2l8.  So  of  all  cases  of  fiduciary  relation,  or  special  confidence. 

§  219,  220.  Illustrations  of  such  confidence. 

§  221,  222.  Positive  fraud,  by  overreaching,  or  betraying  confidence  in  persons  of 
weak  mind. 

§  223,  224.  Persons  of  unsound  mind  not  able  to  contract. 

§  225.  History  of  the  law  on  this  subject. 

§  226.  Lunatics  liable  for  torts  committed  on  others. 

§  227.  Relief  granted  upon  the  ground  of  fraud. 

§  228.  Contracts  for  necessaries,  or  in  ignorance  of  defect  of  mind,  not  held  void. 

§  228  a.  As  to  what  extent  of  delusion  in  a  person  making  a  contract  is  sufficient  to 
set  it  aside. 

§  229,  229  a.  Even  matters  of  record  may  be  avoided. 
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§  2S0.  Drunkenness  a  ground  of  relief  in  equity. 

§  281.  But  it  must  be  such  as  to  destroy  reason  for  the  time,  or  undue  advantage  must 
have  been  taken  of  the  party. 

§  282.  Equity  will  sometimes  revise  to  interfere,  even  then,  when  no  injustice  has 
been  done. 

§  233.  Continental  and  Scottish  writers  regard  such  contracts  void. 

§  234-288  a.  Persons  of  weak  mind  entitled  to  the  protection  of  courts  of  equity. 

§  289.  Duress  of  circumstances  may  be  ground  of  relief. 

§  240>242.  Contracts  of  infants  not  binding  in  equity. 

I  243,  248  a.  Contracts  of  n^^rried  women  not  now  void.* 

§  244.  Ui^conscionable  bargains  set  aside  in  equity. 

§  245-250.  Inadequacy  of  price  no  ground  of  relief,  unless  so  gross  as  to  be  evidence 
of  fraud. 

§  251.  Contracts  obtained  by  surprise  set  aside  in  equity. 

§  252 — 253.  Other  instances  of  actual  fraud. 
•    §  254.  Fraudulent  suppression  of  deeds  and  wills. 
.    §  255.  Colourable  execution  of  powers  void  in  equity. 

§  255  a.  Late  case  of  Hentey  v.  Wray  considered. 
.    §  256.  Acts,  fraudulently  prevented,  equity  treats  as  done. 

§  257.  Consent,  fraudulently  withheld,  equity  dispenses  with. 

§  257  a.  Fraud  on  third  parties  does  not  idways  render  contract  void. 

§  184.  Let  us  now  pass  to  another  great  head  of  concurrent 
jurisdiction  in  equity,  that  of  fraud.  And  here  it  may  be  laid 
down  as  a  general  rule,  subject  to  few  exceptions,  that  courts  of 
equity  exercise  a  general  jurisdiction  in  cases  of  fraud,  sometimes 
concurrent  with,  and  sometimes  exclusive  of,  other  courts.^  It 
has  been  already  stated,  that  in  a  great  variety  of  cases  fraud  is 
remediable,  and  effectually  remediable  at  law.^  Nay,  in  certain 
cases,  such  as  fraud  in  obtaining  a  will,  whether  of  personal  estate, 
or  real  estate,  the  proper  remedy  is  exclusively  vested  in  other 
courts  ;  in  wills  of  personal  estate,  in  the  Court  of  Probate,  and 
in  wills  of  real  estates,  in  the  courts  of  common  law.'  But  there 
are  many  cases,  in  which  fraud  is  utterly  irremediable  at  law ; 
iLnd  courts  of  equity,  in  relieving  against  it,  often  go,  not  only 
beyond,  but  even  contrary  to,  the  rules  of  law.*  And  with  the 
exception  of  wills,  as  above  stated,  courts  of  equity  may  be  said  to 
possess  a  general,  and  perhaps  a  universal,  concurrent  jurisdic- 
tion with  courts  of  law  in  cases  of  fraud,  cognizable  in  the  latter  ; 


>  Barker  v.  Ray,  2  Russ.  63.  The  law 
now  is  as  laid  down  in  Allen  v.  MTherson, 
1  H.  L.  191,  and  Meluish  v.  Milton,  8  Ch. 
D. .  27,  that  the  Court  of  Probate  has 
exclusive  jurisdiction  on  all  queHtions  of 
fiand  relating  to  wills,  on  the  ground  that 
"a  ^ill  obtained  by  fraud  is  not  the  will 
of  the  testator.  .  A  probate  which  is  not  re- 
called is  conclusive  proof  in  all  other  courts 
that  the  will  is  his  will.  Therefore  no  other 
court  can  listen  to  the  allegation  that  the 
will  was  obtained  by  fraud,"  per  James, 
L.  J.,  ia  Meluish  v,  Milton,  3  Ch.  D. 
p.  38. 


»  Antf^  §  59,  60  ;  8  Black.  Coram.  481 ; 
1  Fonbl.  Eq.  B.  1,  ch.  2,  §  8,  note  (r) ; 
4  Tnst.  84  ;  Bright  v,  Eynon,  1  Burr. 
896. 

»  8  Black.  Comm.  461  ;  Webb  w.Chivep. 
den,  2  Atk.  424  ;  Kerrick  v.  Bransby,  8 
Bro.  Pari.  Cas.  858  ;  s.  c.  7  Bro.  ParL 
Cas.  by  Tomlins,  437  ;  Bennet  r.  Vade,  2 
Atk.  324  ;  Andrews  v.  Pavis,  2  Bro.  Pari. 
Cas.  476 ;  Pemberton  v.  Pemberton,  18 
Ves.  297. 

*  Garth  v.  Cotton,  8  Atk.  755  ;  Man  r. 
Ward,  2  Atk.  229  ;  Trenchani  v.  Wanley, 
2P.  Wm.  167. 
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and  exclusive  jurisdiction  in  cases  of  fraud  beyond  the  reach  of  the 
courts  of  law.^ 

§  185.  The  jurisdiction  in  matters  of  fraud  is  probably  coeval 
with  the  existence  of  the  court  of  chancery;  and  it  is  equally 
probable^  that,  in  the  early  history  of  that  court,  it  was  princi- 
pally exercised  in  matters  of  fraud,  not  remediable  at  law.^  Its 
present  active  jurisdiction  took  its  rise  in  a  great  measure  from 
the  abolition  of  the  court  of  Star  Chamber^  in  the  reign  of  Charles 
the  First  ;^  in  which  court  the  plaintiff  was  not  only  relieved, 
but  the  defendant  was  punished  for  his  fraudulent  conduct.  So 
that  the  interposition  of  chancery  before  that  period  was  generally 
unnecessary.* 

§  186.  It  is  not  easy  to  give  a  definition  of  fraud  in  the  extensive 
signification  in  which  that  term  is  used  in  courts  of  equity  ;  and  it 
has  been  said,  that  these  coui*ts  have,  very  wisely,  never  laid  down, 
as  a  general  proposition,  what  shall  constitute  fraud,^  or  any  general 
rule,  beyond  which  they  will  not  go  upon  the  ground  of  fraud,  lest 
other  means  of  avoiding  the  equity  of  the  courts  should  be  found  out.' 
Fraud  is  even  more  odious  than  force ;  and  Cicero  has  well  remarked : 
"  Cum  autem  duobus  modis,  id  est,  aut  vi,  aut  fraude,  fiat  injuria ; 
fraus,  quasi  vulpeculae,  vis,  leonis  videtur.  Utrumque  homine  alien- 
issimum  ;  sed  fraus  odio  digna  majore."  "^  Pothier  says  that  the  term 
fravd  is  applied  to  every  artifice  made  use  of  by  one  person  for  the 
purpose  of  deceiving  another.^  "On  appelle  Dol  toute  espfece 
d'artifice,  dont  quelqu'un  se  sert  pour  en  tromper  un  autre."  • 
Servius,  in  the  Eoman  law,  defined  it  thus :  "  Dolum  malum 
machinationem  quandam  alterius  decipiendi  caus&,  cum  aliud  simu- 
latur,  et  aliud  agitur."  To  this  definition  Labeo  justly  took  excep- 
tion, because  a  party  might  be  circumvented  by  a  thing  done  without 
simulation  ;  and,  on  the  other  hand,  without  fraud,  one  thing  might 
be  done,  and  another  thing  be  pretended.  And  therefore  he  defined 
fravd  to  be  any  cunning,  deception,  or  artifice,  used  to  circumvent, 
cheat,  or  deceive  another.     "  Dolum  malum  esse  omnem  calliditatem. 


»  Colt  V.  WoUaston,  2  P.  WiU.  166  ; 
Stent  V.  Bailis,  2  P.  WUL  220  ;  Bright  r. 
Eynon,  1  Burr.  396  ;  Chesterfield  v,  Jans- 
sen,  2  Yes.  155  ;  Fersou  v.  Sanger,  Davies, 
259 ;  Evans  v.  BickneU,  6  Ves.  182 ; 
liVamer  v.  Daniels,  1  Wood.  &  Min.  112. 
SeeRamshire  v.  Bolton,  8  Eq.  224  ;  HiUv. 
Lane,  11  £q.  215  ;  Hoare  v.  Brembridgo, 
14  £q.  522  ;  s.  c.  8  Ch.  App.  22. 

3  4  Inst.  84. 

3  Stat.  Car.  16  I.  ch.  10. 

^  1  Madd.  Ch.  Pr.  89. 

*  Mortlock  V,  BuUer,  10  Ves.  306. 

•  Lawley  v.  Hooper,  3  Atk.  279.  Lord 
Hardwicke,  in  his  letter  to  Lord  Karnes, 
of  the  30th  of  June,  1759  (Parke's  Plist. 


of  Chan.  p.  508),  says:  ''As  to  relief 
against  frauds,  no  inyariable  rules  can  be 
established.  Fraud  is  infinite;  and  were 
a  court  of  equity  once  to  lay  down  rules, 
how  far  they  would  ^o,  and  no  farther, 
in  extending  their  relief  against  it,  or  to 
define  stricuy  the  species  or  evidence  of 
it,  the  jurisdiction  would  be  cramped, 
and  perpetually  eluded  by  new  schemes, 
which  the  fertility  of  man's  invention 
would  contrive," 

7  Cic  de  Offic.  Lib.  1,  ch.  13. 

»  1  Pothier  on  Oblig.  by  Evans,  Pt.  1, 
ch.  1,  art.  3,  n.  28,  p.  19. 

9  Pothier,  Traitd  des.  Oblig.  Pt.  1,  ch. 
1,  n.  28. 
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fallaciam,  machinationem  ad  circumveniendum,  fallendum,  decipi- 
endum  alterum,  adbibitam."  And  this  is  pronounced  in  the  Digest 
to  be  the  true  definition.     "  Labeonis  Definitio  vera  est."  ^ 

§  187.  This  definition  is,  beyond  doubt,  sufficiently  descriptive  of 
what  may  be  called  positive,  actual  fraud,  where  there  is  an  intention 
to  commit  a  cheat  or  deceit  upon  another  to  his  injury.  But  it  can 
hardly  be  said  to  include  the  large  class  of  implied  or  constructive 
frauds,  which  are  within  the  remedial  jurisdiction  of  a  court  of  equity. 
Fraud,  indeed,  in  the  sense  of  a  court  of  equity,  properly  includes  all 
acts,  omissions,  and  concealments  which  involve  a  breach  of  legal  or 
equitable  duty,  trust,  or  confidence,  justly  reposed,  and  are  injurious 
to  another,  or  by  which  an  undue  and  unconscientious  advantage  is 
taken  of  another.  And  courts  of  equity  will  not  only  interfere  in  cases 
of  fraud  to  set  aside  acts  done;  but  they  will  also,  if  acts  have  by 
fraud  been  prevented  from  being  done  by  the  parties,  interfere,  and 
treat  the  case  exactly  as  if  the  acts  had  been  done.^ 

§  188.  Lord  Hardwicke,  in  a  celebrated  case,*  after  ^marking  that 
a  court  of  equity  has  an  undoubted  jurisdiction  to  relieve  against 
every  species  of  fraud,  proceeded  to  give  the  following  enumeration 
of  the  different  kinds  of  frauds.  First :  Fraud,  which  is  dolus  malus, 
may  be  actual,  arising  from  facts  and  circumstances  of  imposition, 
which  is  the  plainest  case.  Secondly  :  It  may  be  apparent  from  the 
intrinsic  nature  and  subject  of  the  bargain  itself;  such  as  no  man  in 
his  senses,  and  not  under  delusion,  would  make  on  the  one  hand,  and 
as  no  honest  and  fair  man  would  accept  on  the  other ;  which  are 
inequitable  and  unconscientious  bargains,  and  of  such  even  the 
common  law  has  taken  notice.*  Thirdly:  Fraud,  which  may  be 
presumed  from  the  circumstances  and  condition  of  the  parties  con- 
tracting ;  and  this  goes  farther  than  the  rule  of  law,  which  is,  that  it 
must  be  proved,  not  presumed.  But  it  is  wisely  established  in  the 
court  of  chancery,  to  prevent  taking  surreptitious  advantage  of  the 
weakness  or  necessity  of  another,  which  knowingly  to  do  is  equally 
against  conscience,  as  to  take  advantage  of  his  ignorance.  Fourthly : 
Fraud,  which  may  be  collected  and  inferred,  in  the  considemtion  of  a 
court  of  equity,  from  the  nature  and  circumstances  of  the  transaction, 
as  being  an  imposition  and  deceit  on  other  persons,  not  parties  to  the 
fraudulent  agreement.  Fifthly:  Fraud,  in  what  are  called  catch- 
ing bargains  with  heirs,  reversioners,  or  expectants,  in  the  life  of  the 
parents,  which  indeed  seems  to  fall  under  one  or  more  of  the  preceding 
heads. 

"  Dig.  lib.  4,  tit  3,  1.  1,  §  2 ;  id.  Lib.  =  Middleton    r.   Middleton,    1    Jac.   k 

2,   tit.   14,  1.  7,  §  9.     See  also  1  Bell,  Walk.    96;   Lord  Waltham's  case,   cited 

Comm.   B.   2,   ch.  7,   §2,   art.   178;  Le  11  Ves.  638. 

Neve  V.  Le  Neve,  3  Atk.  664  ;  s.  c.  1  Ves.  ^  Chesterfield  r.  Janssen,  2  Ves.  155. 

64  ;  Ambler,  446,  •  *  See  James  r.  Morgan,  1  Lev.  111. 
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§  189.  Fraud,  then,  being  so  various  in  its  nature,  and  so  exten- 
sive in  its  application  to  human  concerns,  it  would  be  difficult  to 
enumerate  all  the  instances  in  which  courts  of  equity  will  grant  relief 
under  this  head.  It  will  be  sufficient,  if  we  here  collect  some  of  the 
more  marked  classes  of  cases,  in  which  the  principles  which  regulate 
the  action  of  courts  of  equity  ai-e  fully  developed,  and  from  which 
analogies  may  be  drawn  to  guide  us  in  the  investigation  of  other  and 
novel  circumstances. 

§  190.  Before,  however,  proceeding  to  these  subjects,  it  may  be 
proper  to  observe,  that  courts  of  equity  do  not  restrict  themselves  by 
the  same  rigid  rules  as  courts  of  law  do,  in  the  investigation  of  fraud, 
and  in  the  evidence  and  proofs  required  to  establish  it.  It  is  equally 
a  rule  in  courts  of  law  and  courts  of  equity  that  fraud  is  not  to  be 
presumed ;  but  it  must  be  established  by  proofs.^  Circumstances  of 
mere  suspicion,  leading  to  no  certain  results,  will  not,  in  either  of 
these  courts,  be  deemed  a  sufficient  ground  to  establish  fraud. ^  On 
the  other  hand,  neither  of  these  courts  insists  upon  positive  and 
express  proofs  of  fraud ;  but  each  deduces  them  from  circumstances 
affording  strong  presumptions.  But  courts  of  equity  will  act  upon 
circumstances,  as  presumptions  of  fraud,  where  courts  of  law  would 
not  deem  them  satisfactory  proofs.'^  In  other  words,  courts  of  equity 
will  grant  relief  upon  the  gi'ound  of  fraud,  established  by  presumptive 
evidence,  which  evidence  courts  of  law  would  not  always  deem  suffi- 
cient proof  to  justify  a  verdict  at  law.  It  is  in  this  sense  that  the 
remark  of  Lord  Hardwicke  is  to  be  understood,  when  he  said,  that 
"  fraud  may  be  presumed  from  the  circumstances  and  condition  of  the 
parties  contracting ;  and  this  goes  farther  than  the  rule  of  law,  which 
is,  that  fraud  must  be  proved,  not  presfwraed'' *  And  Lord  Eldon 
has  illustrated  the  same  proposition  by  remarking,  that  a  court  of 
equity  will,  as  it  ought,  in  many  cases,  order  an  instrument  to  be 
delivered  up,  as  unduly  obtained,  which  a  jury  would  not  be  justified 
in  impeaching  by  the  rules  of  law,  which  require  fraud  to  be  proved, 
and  are  not  satisfied,  though  it  may  be  strongly  presumed.^ 

§  191.  One  of  the  lai^est  classes  of  cases,  in  which  courts  of  equity 
are  accustomed  to  grant  relief,  is  where  there  has  been  a  misrepre- 
sentation, or  auggeatio  fahi?    It  is  said,  indeed,  to  be  a  very  old  head 


X 


^  In  10  Coke,  56,  it  is  laid  down,  that 
covin  shall  never  be  intended  or  presumed 
in  at  law,  if  it  be  expressly  averred  :  Qai 
odiosa  et  inhonesta  non  sunt  in  lege  prse- 
suinenda,  et,  in  facto,  quod  se  habit  ad 
bonum  et  malum,  magis  de  bono,  quam 
de  malo,  prsesumeudum  est.  And  this  is 
in  conformity  to  the  rule  of  the  civil  law. 
Dolum  ex  iudiciis  pcrspicuis  probari  con- 
venit.     Cod.  Lib.  2,  tit.  21,  1.  6. 

3  Trenchard  r.  Wanley,  2  P.  Will.  166  ; 


Townsend  v.  Lowfield,  1  Yes.  85  ;  3  Atk. 
53  i;  Walker  t.  Symonds,  8  Swanst  61  ; 
Bath  and  Montague's  case,  8  Ch.  Cas.  85  ; 
1  Madd.  Pr.  Ch.  208. 

'  See  Warner  v.  Daniels,  1  Wood,  k 
Hin.  108. 

^  Chesterfields.  Janssen,  2 Yes.  155,156. 

»  Fullager  v,  Clark,  18  Yes.  488. 

•  Broderick  v,  Broderick,  1  P.  Will. 
240 ;  Jarvis  v.  Duke,  1  Yern.  20 ;  £vai)8 
V.  Bicknell,  6  Yes.  17^,  182. 
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of  equity,  that  if  a  representation  is  made  to  another  person,  going  to 
deal  in  a  matter  of  interest,  upon  the  faith  of  that  representation,  the 
former  shall  make  that  representation  good,  if  he  knows  it  to  be 
false.^  To  justify,  however,  an  interposition  in  such  cases,  it  is  not 
only  necessary  to  establish  the  fact  of  misrepresentation  ;  but  that  it 
is  in  a  matter  of  substance,  or  impoi*tant  to  the  interests  of  the  other 
party,  and  that  it  actually  does  mislead  him.^  For,  if  the  misrepre- 
sentation was  of  a  trifling  or  immaterial  thing ;  or  if  the  other  party 
did  not  trust  to  it,  or  was  not  misled  by  it ;  or  if  it  was  vague  and 
inconclusive  in  its  own  nature ;  or  if  it  was  upon  a  matter  of  opinion 
or  fact,  equally  open  to  the  inquiries  of  both  parties,  and  in  regard  to 
which  neither  could  be  presumed  to  trust  the  other ;  in  these  and  the 
like  cases  there  is  no  reason  for  a  court  of  equity  to  interfere  to  grant 
relief  upon  the  ground  of  fraud .^ 

§  192.  Where  the*  party  intentionally  or  by  design  misrepresents  a 
material  fact,  or  produces  a  false  impression,*  in  order  to  mislead 
another,^  or  to  entrap  or  cheat  him,  or  to  obtain  an  undue  advantage 
of  him  ;  in  every  such  case  there  is  a  positive  fraud  in  the  truest 
sense  of  the  terms.®  There  is  an  evil  act  with  an  evil  intent ;  dolum 
malum  ad  circumveniendum.  And  the  misrepresentation  may  be 
as  well  by  deeds  or  acts,  as  by  words  ;  by  artifices  to  mislead,'^  as  well 
as  by  positive  assertions.^  The  civil  law  has  well  expressed  this,  when 
it  says :  "  Dole  male  pactum  fit,  quotiens  circumscribendi  alterius 
causa,  aliud  agitur,  et  aliud  agi  simulatur."  ^  And  again  :  "Dolum 
malum  k  se  abesse  prsestare  venditor  debet,  qui  non  tantum  in  eo  est, 
qui  fallendi  causa  obscurfe  loquitur,  sed  etiam,  qui  insidiosfe  obscure 
dissimulat.'*  ^^  The  case  here  put  falls  directly  within  one  of  the 
species  of  frauds  enumerated  by  Lord  Hardwicke;  to  wit,  fraud 
arising  from  facts  and  circumstances  of  imposition.^^ 


>  Evans  v.  Bickiiell,  6  Ves.  173, 182. 

2  NeviUe  v.  Wilkinson,  1  Bro.  Ch.  646  ; 
Turner  v,  Harvey,  Jacob,  178 ;  1  Fonbl. 
Eq.  B.  1,  oil.  2,  §  8 ;  Small  v,  Atwood,  1 
Younge,  407,  461 ;  «.  c.  in  Appeal,  6  Clark 
&  Fiunell.  232,  395. 

'  Trowcr  v.  Newcome,  3  Meriv.  704  ; 
Atwood  V,  Small,  6  Clark  &  FinncU.  232, 
233  ;  a.  c.  Small  v,  Atwood,  in  Court  of 
Exchequer,  1  Yonnge,  407. 

•*  Pidcock  V,  Bisnop,  8  B.  &.  Cressw. 
605  ;  Smith  r.  The  Bank  of  Scotland,  1 
Dow,  Pari.  72. 

»  Kvans  v.  Bicknell,  6  Ves.  173. 

®  Atwood  V.  Small,  6  Clark  &  FinncU. 
232,  233 ;  n.  c.  in  Court  of  Exchequer,  1 
Younge,  407  ;  Taylor  v.  Ashton,  11  Mees. 
&  "Wefeb.  401  ;  Warner  r.  Daniels,  1  Wood. 
&  Min.  103. 

'  See  Chisliolm  v.  Gadsden,  1  Strobh. 
220. 

»  3  Black.  Comm.  165 ;  1   Dow,  Pari. 


272. 

•Dig.  Lib.  2,  tit.  14,1.  7,  §9. 

»»  Dig.  Lib.  18,  tit  1, 1.  43,  §2  ;  Pothier 
de  Vente,  n.  234,  287,  238. 

"  Chesterfield  v.  Janssen,  2  Ves.  155. 
In  Neville  v,  Wilkinson,  1  Bro.  Ch.  646, 
the  lord  chancellor  (Thurlow)  said  :  **  It 
has  been  said,  here  is  no  evidence  of  actual 
fraud  on  It. ;  but  only  a  combination  to 
defraud  him.  A  court  of  justice  would 
make  itself  ridiculous,  if  it  permitted  such 
a  distinction.  Misropi-eseutation  of  cii> 
cumstances  is  admitted,  and  there  is  posi- 
tively a  deception."  And  he  added  :  **  If 
a  man,  upon  a  treaty  for  any  contract, 
will  make  a  false  representation,  by  means 
of  which  he  puts  the  party  bai^ining 
under  a  mistaKe  upon  tne  teiius  of  the 
bargain,  it  is  a  fraud.  It  misleads  the 
parties  contracting  on  the  subject  of  the 
contract." 


§  192—193  a.] 
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§  193.  Whether  the  party,  thus  misrepresenting  a  material  fact 
knew  it  to  be  false,  or  made  the  assertion  without  knowing  whether 
it  were  true  or  false,  is  wholly  immaterial ;  ^  for  the  affirmation  of 
what  one  does  not  know  or  believe  to  be  true  is  equally,  in  morals 
and  law,  as  unjustifiable  as  the  affirmation  of  what  is  known  to  be 
positively  false.^  And  even  if  the  party  innocently  misrepresents  a 
material  fact  by  mistake,  it  is  equally  conclusive,  for  it  operates  as  a 
surprise  and  imposition  upon  the  other  party.*^ 

§  193  a.  The  same  general  principles  apply,  whether  the  fraud  was 
perpetrated  by  the  party  directly  interested,  or  by  an  agent,  if  the 
act  in  which  the  fraud  was  committed  be  adopted  by  the  principal. 
If  the  latter  persists  in  taking  the  benefit  of  his  agent's  fraud,  it  is 
immaterial  whether  the  fraud  was  originally  concocted  by  the  principal 
or  by  the  agent ;  the  principal  will  be  held  implicate<l  to  the  fullest 
extent,  if  he  adopts  the  acts  of  his  agent.  And  in  Scholefield  v. 
Templer,*  the  same  doctrine  is  thus  broadly  asserted :  where  once  a 
fraud  has  been  committed,  not  only  is  the  person  who  has  committed 
the  fraud  precluded  from  deriving  any  benefit  from  it,  but  every 
innocent  person  is  so  likewise,  unless  he  has  innocently  acquired  a 
subsequent  interest.  For  a  third  person,  by  seeking  to  derive  any 
benefit  under  such  a  transaction,  or  to  retain  any  benefit  resulting 
therefrom,  becomes  particeps  (yt'iviinia,  however  innocent  of  the 
fraud  in  its  inception.  But  where  the  alleged  fraud  by  a  vendor  of 
real  estate  consisted  in  a  fraudulent  concealment  of  a  right  of  way 
over  the  premises,  proof  of  concealment  by  the  vendor's  agent  has 
been  held  not  suflScient  to  set  aside  the  purchase;  there  must  be 
proof  of  du-ect  personal  knowledge  and  concealment  by  the  principal 
himself.  And  constructive  knowledge  of  an  agent,  or  knowledge 
acquired  by  him,  otherwise  than  as  agent  for  such  sale,  of  a  fact,  the 


'  See  Wright  v,  Snowe,  2  De  Gex  & 
Smale,  321. 

3  AinsUo  V,  Medlycott,  9  Ves.  21  ; 
Graves  v.  White,  Freem.  67.  See  also 
Pearson  v.  Moi^n,  2  Bro.  Oh.  389 ;  Fos- 
ter V,  Charles,  6  Bing.  396 ;  s,  c.  7  Bing. 
150 ;  Taylor  v.  Ashton,  11  M.  &  W. 
401. 

>  See  Pearson  v.  Morgan,  2  Iko.  Ch. 
889 ;  Burrows  v.  Locke,  10  Ves.  475  ; 
De  Manville  v.  Compton,  1  Ves.  k  B. 
355  ;  Ex  parte  Carr,  3  Ves.  &  B.  Ill ;  1 
Marsh,  on  Insur.  B.  1,  ch.  10,  §  1  ;  Tay- 
mon  V,  Mitchell,  1  Md.  Ch.  Dec.  496. 
In  Pearson  v.  Moi*gan,  2  Bro.  Ch.  385, 
388,  the  case  was,  tluit  A.,  being  interested 
in  an  estate  in  fee,  which  was  charged 
with  £8,000  in  favour  of  B.,  was  applied 
to  by  C.,  who  was  about  to  lend  money  to 
B.,  to  know  if  the  £8,000  was  still  a  sub- 
sisting charge  on  the  estate.  A.  stated 
that  it  was,  and  C.  lent  his  money  to  B. 


accoixlingly  ;  it  appearing  aftenx-anis  that 
the  charge  had  been  satisfied,  it  was, 
nevertheless,  held,  that  the  money  lent 
was  a  charge  on  the  lauds  in  the  hands  of 
A.'s  heirs,  because  he  either  knew,  or 
ought  to  have  known,  the  fact  of  satisfac- 
tion, and  his  represeutation  was  a  fraud  on 
C.  So  of  innocent  misrepresentations  in 
a  prospectus.  Smith  v.  lieese  River  Co., 
2  Eq.  264.  But  such  misrepresentation 
must  be  as  to  essence.  Kennedy  v. 
Panama,  &c.  Co.,  2  Q.  B.  580.  And  see 
further  as  to  fraud  in  prospectus,  Denton 
V.  Macniel,  2  Eq.  362  ;  Henderson  v. 
Lacau,  5  Eq.  249,  misrepresentation  in 
prospectus,  that  directors  and  their  friends 
had  tidcen  "a  large  portion  "  of  the  sharea, 
held,  ground  for  relief;  Ship  v.  Croaskill 
10  Eq.  73. 

*  Johnson,  Ch.   165  ;  Hartopp  v,  Har- 
topp,  21  Beavan,  259. 
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non-commuDication  of  which  is  made  the  ground  of  relief  against  the 
purchase,  does  not  at  all  affect  the  contract^ 

§  193  6.  It  now  seems  settled  law,  that  a  principal  is  liable,  to  the 
extent  of  the  agent  s  authority,  for  any  fraud  committed  by  the  agent 
or  third  parties,  and  the  common  law  doctrine  as  laid  down  in 
Cornfoot  v.  Fowke  -  must  be  considered  overruled,  for  if  the  agent  is 
acting  in  the  course  of  his  employment,  the  principal  is  liable  for  his 
fraud  as  for  any  other  tort.^  And  the  same  i*ule  applies  to  companies, 
for  it  has  been  laid  down  often  that  a  company  cannot  hold  to  his 
contract  a  shareholder  who  has  been  induced  to  take  shares  by  the 
misrepresentation  of  its  directors,^  if  the  shareholder  asserts  his  rights 
promptly ;  but  as  soon  as  the  company  is  wound  up,  his  remedy  is 
gone.*'  But  though  a  compauy  is  liable  for  the  fraud  of  its  directors, 
an  innocent  director  of  a  company  is  not  liable  for  the  fraud  of  his 
co-directors,  if  he  has  no  ground  for  suspecting  fraud.* 

§  193  c.  In  a  veiy  late  case  ^  it  was  held  that  an  agent,  commissioned 
by  a  vendor  to  find  a  purchaser,  has  authority  to  describe  the  pro- 
perty, and  to  state  any  fact  or  circumstance  which  may  affect  the 
value,  so  as  to  bind  the  vendor ;  and  if  an  agent  so  commissioned 
makes  a  false  statement  as  to  the  description  or  value  (though  not 
instructed  so  to  do),  which  the  purchaser  is  led  to  believe,  and  upon 
which  he  relies,  the  vendor  cannot  recover  in  an  action  for-  specific 
performance. 

§  194.  These  principles  ai*e  so  consonant  to  the  dictates  of  natural 
justice,  that  it  requires  no  argument  to  enforce  or  support  them. 
The  principles  of  natural  justice  and  sound  morals  do,  indeed,  go 
further ;  and  require  the  most  scrupulous  good  faith,  candour,  and 
truth,  in  all  dealings  whatsoever.  But  courts  of  justice  generally 
find  themselves  compelled  to  assign  limits  to  the  exercise  of  their 
jurisdiction,  far  short  of  the  principles  deducible  ex  cequo  et  bono ; 
and,  with  reference  to  the  concerns  of  human  life,  they  endeavour  to 
aim  at  mere  practical  good  and  general  convenience.  Hence  many 
things  may  be  reproved  in  sound  morals,  which  are  left  without  any 
remedy,  except  by  an  appeal  in  foi'o  coTtacientice  to  the  party 
himself^  Pothier  has  expounded  this  subject  with  his  usual  force 
and  sterling  sense.  "  As  a  matter  of  conscience  "  (says  he),  "  any 
deviation  from  the  most  exact  and  scrupulous  sincerity  is  repugnant 
to  the  good  faith  that  ought  to  prevail  in  contracts.    Any  dissimula- 

»  Wilde  V.  Gibson,  1  House  of  Ix)rds  3  Ex.  D.  82. 

Cnses,  605.  *  Henderson  v.  Royal  Britisli  Bank,  7     . 

2  6  M.  &  W.  358.  E.  k  B.  356 ;  Oakes  v.  Tnrquand,  L.  R.  X 

»  Udell  V.  Atherton,  7  H.  &  N.   172  ;  2  H.  L.  325 ;  Tennent  r.  Glasgow  Bank, 

Barwick  v.  English  Joint  Stock  Bank,  2  4  App.  Cas.  615,  621. 

Ex.  259.  «  l7i  re  Denham  &  Co.,  25  Ch.  D.  762. 

■•  Western  Bank  of  Scotland  v.  Addle,  '  Mullens  t).  Miller,  22  Ch.  D.  194. 

L,  K,  1  H.  L,  (Sc.)  145  ;  Weir  v,  Bamett,  »  Tothier  do  Vente,  n,  23  i,  235,  289, 
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tiou  concerning  the  object  of  the  contract,  and  what  the  opposite 
party  has  an  interest  in  knowing,  is  contrary  to  that  good  faith  ;  for 
since  we  are  commanded  to  love  our  neighbour  as  ourselves,  we  are 
not  permitted  to  conceal  from  him  any  thing  which  we  should  be 
unwilling  to  have  had  concealed  from  ourselves  under  similar  circum- 
stances. But  in  civil  tribunals  a  person  cannot  be  allowed  to  complain 
of  trifling  deviations  from  good  faith  in  the  party  with  whom  he  has 
contracted.  Nothing  but  what  is  plainly  injurious  to  good  faith 
ought  to  be  there  considered  as  a  fmud,  sufficient  to  impeach  a  con- 
tract ;  such  as  the  criminal  mancBuvres  and  artifices  employed  by  one 
party  to  induce  the  other  to  enter  into  the  contract  And  these 
should  be  fully  substantiated  by  proof.  Dolum  non  nisi  perapicuia 
indiciia  probaH  cmiveniV*  ^ 

§  195.  The  doctrine  of  law,  as  to  misrepresentation,  being  in  a 
practical  view  such  as  has  been  already  stated,  it  may  not  be  without 
use  to  illustrate  it  by  some  few  examples.  In  the  first  place,  the 
misrepresentation  must  be  of  something  material,  constituting  an 
inducement  or  motive  to  the  act  or  omission  of  the  other  party,  and 
by  which  he  is  actually  misled  to  his  injury.^  Thus,  if  a  person 
owning  an  estate,  should  sell  it  to  another,  representing  that  it  con- 
tained a  valuable  mine,  which  constituted  an  inducement  to  the  other 
side  'to  purchase,  and  the  representation  were  utterly  false,  the  con- 
tract for  the  sale,  and  the  sale  itself,  if  completed,  might  be  avoided 
for  fraud ;  for  the  representation  would  go  to  the  essence  of  the 
contract.^  But  if  he  should  represent  that  the  estate  contained  twenty 
acres  of  woodland  or  meadow,  and  the  actual  quantity  was  only  nine- 
teen acres  and  three-quarters,  there,  if  the  diflFerence  in  quantity 
would  have  made  no  difference  to  the  purchaser  in  price,  value,  or 
otherwise,  it  would  not,  on  account  of  its  immateriality,  have  avoided 
the  contract.  So,  if  a  person  should  sell  a  ship  to  another,  repre- 
senting her  to  be  five  years  old,  of  a  certain  tonnage,  coppered  and 
copper-fastened,  and  fully  equipped,  and  found  with  new  sails  and 
rigging;  any  of  these  representations,  if  materially  untrue,  so  as  to  affect 
the  essence  or  value  of  the  purchase,  would  avoid  it.  But  a  trifling 
difference  in  either  of  these  ingredients,  in  no  way  impairing  the  fair 
value  or  price,  or  not  material  to  the  purchaser,  would  have  no  such 
effect.  Thus,  for  instance,  if  the  ship  was  a  half  ton  less  in  size,  was 
a  week  more  than  five  years  old,  was  not  copper-fastened  in  some 
unimportant  place,  and  was  deficient  in  some  trifling  rope,  or  had 
some  sails  which  were  in  a  very  slight  degree  worn ;  these  differences 
would  not  avoid  the  contract ;    for  under  such  circumstances,  the 

»  Pothier  on  Oblig.  by  Evans,  p.  19,      227. 
n.  80  ;  Cod.  Lib.  2,  tit.  21,  1.  6.  ^  See  Lowndes  v.  Lane,  2  Cox,  363.     . 

s  Phillipa  r,   Duke  of  Bucks,  1  Vera. 
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difference  must  be  treated  as  wholly  inconsequential.^  The  rule  of 
the  civil  law  would  here  apply :  Rea  band  fide  vendita  lyi^opter  mini' 
Tnam  caiuaam  inemptafi^ri  non  debet. 

§  196.  So,  if  an  executor  of  a  will  should  obtain  a  release  from  a 
legatee,  upon  a  representation  that  he  had  no  legacy  left  him  by  the 
will,  which  was  false  ;  ^  or  if  a  devisee  should  obtain  a  release  from 
the  heir-at-law,  upon  a  representation  that  the  will  was  duly  executed,' 
when  it  was  not ;  in  each  of  these  cases  the  release  might  be  set 
aside  for  fraud.  But  if,  in  point  of  fact,  in  the  first  case,  the  legacy, 
though  given  in  the  will,  had  been  revoked  by  a  codicil ;  or,  in  the 
second  case,  if  the  will  had  been  duly  executed,  although  not  at  the 
time,  or  in  the  manner,  or  under  the  circumstances,  stated  by  the 
devisee  ;  the  misrepresentation  would  not  avoid  the  release,  because 
it  is  immaterial  to  the  rights  of  either  party. 

§  197.  In  the  next  place,  the  misrepresentation  must  not  only  be 
in  something  material,  but  it  must  be  in  something  in  regard  to  which 
the  one  party  places  a  known  trust  and  confidence  in  the  other.*  It 
must  not  be  a  mere  matter  of  opinion,  equally  open  to  both  parties 
for  examination  and  inquiry,  where  neither  party  is  presumed  to  trust 
to  the  other,  but  to  rely  on  his  own  judgment.  Not  but  that  mis- 
representation, even  in  a  matter  of  opinion,  may  be  relieved  against 
as  a  contrivance  of  fraud,  in  cases  of  peculiar  relationship  or  con- 
fidence, or  where  the  other  party  has  justly  reposed  upon  it,  and  has 
been  misled  by  it  But,  ordinarily,  mattera  of  opinion  between 
parties,  dealing  upon  equal  terms,  though  falsely  stated,  are  not 
relieved  against ;  because  they  are  not  presumed  to  mislead,  or  in- 
fluence the  other  party,  when  each  has  equal  means  of  information. 
Thus,  a  false  opinion,  expressed  intentionally  by  the  buyer  to  the 
seller,  of  the  value  of  the  property  offered  for  sale,  where  there  is  no 
special  confidence,  or  relation,  or  influence  between  the  parties,  and 
each  meets  the  other  on  equal  grounds,  relying  on  his  own  judgment, 
is  not  suflicient  to  avoid  a  contract  of  sale.'^  In  such  a  case,  the 
maxim  seems  to  apply  :  Sdentia,  utrinque  par,  pa/res  contrahentes 
facit 

§  198.  But  it  would  be  otherwise,  where  a  party  knowingly  places 
confidence  in  another,  and  acts  upon  his  opinion,  believing  it  to  be 
honestly  expressed.^    Thus  if  a  man  of  known  skill  and  judgment  in 

*  See  1  Domat,  B.  1,  tit.  2,  §  11,  art.  Cadman  v.  Homer,  18  Ves.  10.  A  mis- 
12^         _  taken  opinion  of  the  value  of  pi-o[ierty,  if 

-  Jarvis  v,  Duke,  1  Vern.  19.  honestly  entei-tained,  and  stated  as  opinion 

*  Broderick  v,  Broderick,  1  P.  Will.  merely,  unaccompanied  by  any  assertion 
239,  240 ;  Pusey  v.  Desbouverie,  3  P.  Will.  or  statement  untrue  in  fact,  can  never  be 
318,  320.  considered  as  a  fmndulent  misi*eprcsenta' 

•*  See  Smith  v.  The  Bank  of  Scotland,  tion.     Irvine  v.  Kirkpatrick,  3  Eng.  Law 

1  Dow.  Pari.  275  ;  Evans  v.  Bicknell,  6  &  Eq.  17. 

Ves.  173,  182  to  192.  «  Haygarth  v.  Wearing,  12  Eq.  320, 

«  But  see  Wall  v.  Stubbs,  1  Mad.  80 ; 
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paintings  should  sell  a  picture  to  another,  representing  it  to  have 
been  painted  by  some  eminent  master,  as  for  instance,  by  Rubens, 
Titian,  or  Correggio,  and  it  should  be  false  ;  there  can  be  no  doubt 
that  it  would  be  a  misrepresentation,  for  which  the  sale  might  be 
avoided.^  And  the  same  principle  would  apply,  in  a  like  case,  if  he 
should  falsely  state  his  opinion  to  be,  that  it  was  a  genuine  painting 
of  a  great  master,  with  an  intent  to  influence  the  buyer  in  the  pur- 
chase, and  the  latter,  placing  confidence  in  the  skill,  and  judgment, 
and  assertion  of  the  seller,  should  complete  the  purchase  on  the  faith 
thereof.  But  if  the  seller  should  truly  represent  the  painting  to  be 
of  such  a  master,  and  add,  that  it  once  belonged  to  a  nobleman,  or 
was  fixed  in  a  church  (which  circumstances  he  knew  to  be  untrue)  ; 
in  such  a  case,  if  the  representation  of  these  collateral  circumstances 
had  no  real  tendency  in  the  mind  of  the  buyer  to  enhance  or  influence 
the  purchase,  it  would  not  avoid  the  contract.- 

§  199.  Nor  is  it  every  wilful  misrepresentation,  even  of  a  fact,  which 
will  avoid  a  contract  upon  the  ground  of  fraud,  if  it  be  of  such  a 
nature  that  the  other  party  had  no  right  to  place  reliance  on  it,  and 
it  was  his  own  folly  to  give  credence  to  it ;  for  courts  of  equity,  like 
courts  of  law,  do  not  aid  parties  who  will  not  use  their  own  sense  and 
discretion  upon  matters  of  this  sort.'*  This  may  be  illustrated  by  a 
case  at  law,  where  a  party,  upon  making  a  purchase  for  himself  and 
his  partners,  falsely  stated  to  the  seller,  to  induce  him  to  the  sale,  that 
his  partnei's  would  not  give  more  for  the  property  than  a  certain 
price.  It  was  held,  that  no  action  would  lie  at  law  for  a  deceitful 
representation  of  this  sort.  Lord  Ellenborough  on  this  occasion 
expressed  himself  in  the  following  language,  which  presents  many 
suggestions  applicable  to  the  subject  now  under  consideration.  "  If '' 
(said  he)  "  an  action  be  maintainable  for  such  a  false  representation 
of  the  will  and  purpose  of  another,  with  reference  to  the  proposed 
sale,  should  not  an  action  be  also  at  least  equally  maintainable  for  a 
false  representation  of  the  party's  own  purpose  ?  But  can  it  be  con- 
tended, that  an  action  might  be  maintained  against  a  man  for  repre- 
senting that  he  would  not  give,  upon  a  treaty  of  purchase,  beyond  a 
certain  sum,  when  it  could  be  proved  that  he  had  said  he  would  give 
much  more  than  that  sum  ?  And  supposing,  also,  that  he  had  upon 
such  treaty  added,  as  a  reason  for  his  resolving  not  to  give  beyond  a 
certain  sum,  that  the  property  was,  in  his  judgment,  damaged  in  any 
particular  respect ;  and  supposing,  further,  that  it  could  be  proved  he 
had,  just  before  the  giving  such  reason,  said  he  was  satisfied  it  was 

»  See  1  Pothier  on  Oblig.,  n.  17  to  20,  §  212  a. 

and  note  (a) ;  Atwood  v.  Small,  6  Clark  ^  Trowcr  v.   Newcome,   3  Meriv.   704 ; 

&  Finnell,   232,    233  ;    s.  c.    1  Younge,  Scott  v,  Hanson,  1  Simons,  13  ;  Fen  tone 

407.  v.  Brown,  14  Ves.  144. 

»  Hill  V.  Gray,  1  Starkie,  852.    Post, 
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not  so  damaged ;  would  an  action  be  maintainable  for  this  untrue 
representation  of  his  own  purpose,  backed  and  enforced  by  this  false 
reason  given  for  it  ?  And,  in  the  case  before  us,  does  the  false 
representation,  made  by  the  defendant,  of  the  determination  of  his 
partners,  amount  to  anything  more  than  a  falsely  alleged  reason  for 
the  limited  amount  of  his  own  offer  ?  And  if  it  amount  to  no  more 
than  this,  it  should  be  shown,  before  we  can  deem  this  to  be  the  sub- 
ject of  an  action,  that,  in^  respect  of  some  consideration  or  other, 
existing  between  the  parties  to  the  treaty,  or  upon  some  general  rule 
or  principle  of  law,  the  party  treating  for  a  purchase  is  bound  to 
allege,  truly,  if  he  state  at  all,  the  motives  which  operate  with  him 
for  treating  or  for  making  the  offer  ho  in  fact  makes.  A  seller  is 
unquestionably  liable  to  an  action  of  deceit,  if  he  fraudulently  repre- 
sent the  quality  of  the  thing  sold  to  be  other  than  it  is,  in  some 
particulars,  which  the  buyer  has  not  equal  means  with  himself  of 
knowing ;  or  if  he  do  so  in  such  a  manner  as  to  induce  the  buyer  to 
forbear  making  the  inquiries,  which,  for  his  own  security  and  advan- 
tage, he  would  otherwise  have  made.  But  is  a  buyer  liable  to  an 
action  of  deceit  for  misrepresenting  the  seller's  chance  of  sale,  or  the 
probability  of  his  getting  a  better  price  for  his  commodity,  than  the 
price  which  such  proposed  buyer  offers  ?  I  am  not  aware  of  any  case, 
or  recognized  principle  of  law,  upon  which  such  a  duty  can  be  con- 
sidered as  incumbent  upon  a  party  bargaining  for  a  purchase.  It 
appears  to  be  a  false  representation  in  a  matter  merely  grcdis  dictum 
by  the  bidder,  in  respect  to  which  the  bidder  was  under  no  legal 
pledge  or  obligation  to  the  seller  for  the  precise  accuracy  and  correct- 
ness of  his  statement,  and  upon  which,  therefore,  it  was  the  seller's 
own  indiscretion  to  rely  ;  and  for  the  consequences  of  which  reliance, 
therefore,  he  can  maintain  no  action."  ^ 

§  200.  A  court  of  equity  would,  under  the  like  circumstances, 
probably  hold  a  somewhat  more  rigorous- doctrine,  at  least  if  the 
party  appeared  to  have  been  materially  influenced  by  the  represen- 
tation to  his  disadvantage ;  and,  if  it  did  not  avoid  the  contract,  it 
would  refuse  a  specific  performance  of  it.-  If  the  seller  of  a  farm 
should  falsely  affirm,  at  the  sale,  that  it  had  been  valued  by  two 
persons  at  the  price,  and  the  assertion  had  induced  the  buyer  to 
purchase  it,  the  contract  would  certainly  not  be  enforced  in  equity ; 
and,  upon  principle,  it  would  seem  to  be  void.  So,  if  a  vendor,  on  a 
treaty  for  the  sale  of  property,  should  make  representations  which  he 
knows  to  be  false,  the  falsehood  of  which,  however,  the  purchaser  has 
no  means  of  knowing,  but  he  relies  on  them,  a  court  of  equity  will 
rescind  the  contract  entered  into  upon  such  treaty,  although  the 

1  Vernon  v.  Keys,  12  East,  637,  638  ;      Maddeford  r.  Austwick,  1  Sim.  89. 
Sugden   on  Vendora    (7th   edit),  p.   6 ;         '  Buxton  v.  Lister,  8  Atk,  886. 
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contract  may  not  contain  the  misrepresentations.^  But^  then>  in  all 
such  cases,  the  court  will  not  rescind  the  contract  without  the 
clearest  proof  of  the  fraudulent  misrepresentations,  and  that  they 
were  made  under  such  circumstances  as  show  that  the  contract  was 
founded  upon  them.- 

§  200  a.  On  the  other  hand,  if  the  purchaser,  choosing  to  judge  for 
himself,  does  not  avail  himself  of  the  knowledge  or  means  of  know- 
ledge open  to  him  or  his  agents,  he  cannot  be  heard  to  say  that  he 
was  deceived  by  the  vendor's  misrepresentations ;  for  the  rule  is 
caveat  eviptor,  and  the  knowledge  of  his  agents  is  as  binding  on  him 
as  his  own  knowledge.^  It  is  his  own  folly  and  laches  not  to  use  the 
means  of  knowledge  within  his  reach,  and  he  may  properly  impute 
any  loss  or  injury,  in  such  a  case,  to  his  own  negligence  and  in- 
discretion. Courts  of  equity  do  not  sit  for  the  purpose  of  relieving 
parties,  under  ordinary  circumstances,  who  refuse  to  exercise  a 
reasonable  diligence  or  discretion. 

§  200  b.  But  it  was  held  in  the  late  case  of  Redgrave  v.  Hurd,* 
"  that  if  a  man  is  induced  to  enter  into  a  contract  by  a  false  repre- 
sentation, it  is  not  a  sufficient  answer  to  him  to  say,  '  If  you  had 
used  due  diligence  you  would  have  found  out  that  the  statement  was 
untrue  :  you  had  the  means  afforded  you  of  discovering  its  falsity, 
and  did  not  choose  to  avail  yourself  of  them.'  .  .  .  Nothing  can 
be  plainer,  I  take  it,  on  the  authorities  in  equity,  than  that  the  effect 
of  false  representation  is  not  got  rid  of  on  the  ground  that  the  person 
to  whom  it  was  made  has  been  guilty  of  negUgence.  One  of  the 
most  familiar  instances  in  modern  times  is,  where  men  issue  a 
prospectus,  in  which  they  make  false  statements  of  the  contracts 
made  before  the  formation  of  a  company,  and  then  say  that  the  con- 
tracts themselves  may  be  inspected  at  the  offices  of  the  company. 
It  has  always  been  held  that  those  who  accepted  those  false  state- 
ments as  true  were  not  deprived  of  their  remedy  merely  because 
they  neglected  to  go  and  look  at  the  contracts.  Another  instance 
with  which  we  are  familiar,  is,  where  a  vendor  makes  a  false  state- 
ment as  to  the  contents  of  a  lease,  as,  for  instance,  that  it  contains  no 
covenant  preventing  the  carrying  on  of  the  trade  which  the  purchaser 
is  known  by  the  vendor  to  be  desirous  of  carrying  on  upon  the 
property.  Although  thp  lease  itself  might  be  produced  at  the  sale, 
or  might  have  been  open  to  the  inspection  of  the  purchaser  long 
previously  to  the  sale,  it  has  been  repeatedly  held  that  the  vendor 

^  Atwood  V,  Small,  6  Clark  &  Finnell.  no  answer  that  the  truth  might  have  been 

232,  233.  learned    by  inquiry.     Central    Railw.    of 

2  Ibid.  Venezuela  v.  Kisch,  L.  B.  2  H.  L.  99. 

3  Atwood  V.  Small,  6  Clark  &  Finnell.  *  20  Ch.  D.  1.    See  the  judgment  of  Sir 
232,  233.    But  in  cases  of  fraudulent  re-  G,  Jessel,  M.E.,  pp.  13,  14. 
presentation,  or  wilful  concealment,  it  is 
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cannot  be  allowed  to  say, '  You  were  not  entitled  to  give  credit  to 
my  statement/  It  is  not  sufficient,  therefore,  to  say,  that  the  pur- 
chaser had  the  opportunity  of  investigating  the  real  state  of  the  case, 
but  did  not  avail  himself  of  the  opportunity."  It  w^as  further  held 
that  the  case  of  Atwood  v.  Small  ^  does  not  support  the  proposition 
that  it  is  a  good  defence  to  an  action  for  rescission  of  a  contract  on 
the  gi*ound  of  fraud,  that  the  man  who  comes  to  set  aside  the  con- 
tract inquired,  to  a  certain  extent,  but  did  it  carelessly  and  in- 
efficiently, and  would,  if  he  had  used  reasonable  diligence,  have 
discovered  the  fraud. 

§  201.  To  the  same  gi'ound  of  unreasonable  indiscretion  and  confi- 
dence, may  be  referred  the  common  language  of  puffing  and  com- 
mendation of  commodities,  which,  however  reprehensible  in  morals 
as  gross  exaggerations  or  departures  from  truth,  are  nevertheless  not 
treated  as  frauds  which  will  avoid  contracts.  In  such  cases  the  other 
party  is  bound,  and  indeed  is  understood,  to  exercise  his  own  judg- 
ment, if  the  matter  is  equally  open  to  the  observation,  examination, 
and  skill  of  both.  To  such  cases  the  maxim  appUcs  :  Sim2)lex  com^ 
meTidatio  non  ohligat  The  seller  represents  the  qualities  or  value 
of  the  commodity,  and  leaves  them  to  the  judgment  of  the  buyer.- 
The  Roman  law  adopted  the  same  doctrine.  "  Ea  quae  commendandi 
causa  in  venditionibus  dicuntur,  si  palam  appareant,  venditorem  non 
obligant;  veluti,  si  dicat  servum  speciosum,  domum  bene  sedifi- 
catam."''^  But,  if  the  means  of  knowledge  are  not  equally  open,  the 
same  law  pronounced  a  different  doctrine.  "  At,  si  dixerit,  hominem 
literatum,  vel  artificem  praestare  debet ;  nam  hoc  ipso  puris  ven- 
didit."*  The  misrepresentation  enhances  the  price.  The  same  rule 
will  apply  if  any  artifice  is  used  to  disguise  the  character  or  quality 
of  the  commodity ;"  or  to  mislead  the  buyer  at  the  sale  ;  such  as 
using  puffers  and  under-bidders  at  an  auction,  or  other  sale;  or 
holding  out  false  colours,  and  thereby  taking  the  buyer  by  surprise.^ 

§  202.  In  the  next  place,  the  party  must  be  misled  by  the  mis- 
representation ;  for,  if  he  knows  it  to  be  false,  when  made,  it  cannot 
be  said  to  influence  his  conduct ;  and  it  is  his  own  indiscretion,  and 
not  any  fraud  or  surprise,  of  which  he  has  any  just  complaint  to 
make  under  such  circumstances.^ 

§  203.  And  in  the  next  place,  the  party  must  have  been  misled  to 
his  prejudice  or  injury ;  for  courts  of  equity  do  not,  any  more  than 

1  6  CI.  &  r.  232.  «  Braiiilcv  r.  Alt,  3  Vcs.  624  ;  Smith  v. 

'  2  Kent,  Coram.  Lect.  89,  p.  485  (4th  Clarke,  12  Ves.  483  ;  TwininR  v,  Morrice, 

edit.).  2  Bi-o.  Ch.  330  ;  Marquis  of  Townshend  v. 

3  Dig.  Lib.  18,  tit.  1, 1.  43.  Staiigroom,  6  Yes.  338  ;  Bexwell  v.  Chris- 

*  Ibid.  tie,  Cowpcr,  395  ;  Pickering  v.  Dawson, 

*  2  Kent,   Comm.   Lect.  39,  pp.  482,  4  Taunt.  785. 

483,  484  (4th  edit.) ;  Turner  v.  Harvey,  ?  See  Pothier  de  Vente,  n.  210. 

Jacob,  178. 
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courts  of  law,  sit  for  the  purpose  of  enforcing  moral  obligations,  or 
correcting  unconscientious  acts,  which  are  followed  by  no  loss  or 
damage.  It  has  been  very  justly  remarked,  that,  to  support  an 
action  at  law  for  a  misrepresentation,  there  must  be  a  fraud  com- 
mitted by  the  defendant,  and  a  damage  resulting  from  such  fraud  to 
the  plaintifiF.1  And  it  has  been  observed  with  equal  tnith,  by  a  very 
learned  judge  in  equity,  that  fniud  and  damage  coupled  together  will 
entitle  the  injured  party  to  relief  in  any  court  of  justice.- 

§  203  a.  In  the  next  place,  the  defrauded  party  may  by  his  sub- 
sequent acts,  with  full  knowledge  of  the  fraud,  deprive  himself  of  all 
right  to  relief  as  well  in  equity  as  at  law.'*  Thus,  for  example,  if 
with  full  knowledge  of  the  fraud,  he  should  settle  the  matter  in 
relation  to  which  the  fraud  was  committed,  and  give  a  release  to  the 
party  who  has  defrauded  him,  he  would  lose  all  title  to  legal  and 
equitable  relief.*  The  like  rule  would  apply,  if  he  knew  all  the 
facts,  and  with  such  full  information  he  continued  to  deal  with  the 
party.^ 

§  203  6.  In  Jennings  v,  Broughton,  where  this  subject  was  a  good 
deal  examined,  and  the  cases  from  the  earliest  date  reviewed,  and 
much  of  the  learning  of  the  civil  law  discussed,  at  the  bar,  in  the 
Court  of  Appeal,  before  the  Lords  Justices,  it  was  held,  that  mis- 
representations, to  constitute  sufficient  grounds  for  setting  aside  a 
purchase,  must  be  material,  as  being  of  such  a  nature  as,  if  true,  to 
add  to  the  value  ;  must  not  be  evidently  mere  conjectural  state- 
ments, and  must  be  made  without  a  belief  in  their  truth,  and  with- 
out reasonable  grounds  for  such  belief.  And  where  advertisements 
for  the  sale  of  shares  in  a  mine  contained  unfounded  statements,  but 
the  purchaser  had  not  relied  upon  them,  and  had  had  opportunities 
of  judging  of  their  accuracy,  it  was  held  no  sufficient  ground  for 
rescinding  the  contract.  In  suits  for  rescinding  contracts  on  the 
ground  of  fraud,  particularly  where  the  subject  is  of  variable  value,  it 
is  the  duty  of  the  plaintifif  to  put  forward  his  complaint  at  the 
earliest  possible  period.®  But  where  the  particulars  of  a  sale  stated 
that  the  premises  were  in  the  occupation  of  C,  at  a  rental  of  £42  per 
annum,  and  the  fact  proved  to  be  that  C.  was  not  tenant  to  the 
vendors,  but  occupied  the  premises  adversely  to  them ;  it  was  held, 
that  this  amounted  to  such  bad  faith,  as   to  justify   the   court   in 

1  Vernon  v.  Keys,  12  East,  637,  638.  App.  604. 

a  Fellows  V.  Lord  Gwyclyi-,  1  Simons,  63.  *•  Sec  §  306.  ^ 

*  So  if  one  induced  to  take  shares  by  *  Vigers  v.  Pike,  3  Clark  k  Finnell.  545   X 

frandulent  misrepresentations  in  pi'osj»ec-  630. 

tus,  after  discovering  the  fraud  orders  his  ^  5  Do  G.,  M.  &  6.  126.     See  also  Bart- 
shares  to  be  sold,  he  cannot  have  his  name  lett  r.   Salmon,  6  De  6.,   M.  &  G.  83; 
taken  from  list  of  contributories.    ExjHirtc  post,  §  1537  ;  Farebrother  v,  Gibson,  1  De 
Briggs,  1  £q.  483.     See,  as  to  laches  in  Gex  &  Jones,  602. 
repudiating  contract,  Smith's  case,  2  Ch. 
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releasing  the  party  from  his  contract.^  .And  where  a  purchaser,  under 
a  decree,  discovered  that  a  will  had  been  mis-stated  in  the  abstract, 
so  as  to  conceal  an  important  defect  in  the  title,  he  having  before 
accepted  the  title  and  paid  the  purchase-money;  he  was,  upon 
petition,  before  conveyance,  discharged  from  his  purchase,  and  the 
purchase-money  ordered  to  be  repaid.^  But  as  the  solicitor  had 
neglected  to  examine  the  original  will,  notwithstanding  the  abstract 
showed  that  it  was  of  a  very  peculiar  nature,  and  he  had  been 
reminded  of  the  necessity  of  doing  so,  by  the  counsel  who  advised 
upon  the  abstract,  it  was  considered  that  he  was  not  entitled  to 
interest,  and  that  he  must  pay  the  costs  of  all  parties,  except  the 
person  who  had  the  conduct  of  the  sale.^ 

§  203  c.  And  in  another  case  *  of  still  later  date,  before  the  House 
of  Lords,  it  is  said  that  misrepresentation,  entitling  to  relief  in 
equity,  must  be  as  to  matter  of  fact,  and  not  merely  a  conclusion  of 
opinion.  And  it  is  here  further  said,  that  when  a  case  is  constituted 
of  fraud,  it  should  be  most  accurately  and  fully  stated.  A  mere 
general  statement,  that  something  has  been  done  by,  or  obtained 
from,  a  party,  under  the  influence  of  fraud,  is  not  sufficient ;  it  must 
be  shown  of  what  it  consists,  and  how  it  has  been  effected.  And 
when  such  a  charge  is  made  and  fails  of  proof,  it  ought  to  fail  with 
the  ordinary  penalty  of  the  court,  directing  the  party  who  makes  it 
without  ground  to  indemnify  his  ants^onist  in  costs. 

§  203  d.  The  leading  case  on  the  subject  of  fraud  is  now  Smith  i*. 
Chadwick,^  which  was  an  action  for  deceit,  brought  in  the  Chancery 
Division  of  the  High  Court,  against  persons  who  had  issued  a  pro- 
spectus of  a  company,  which  was  being  formed  to  take  over  iron 
works.  The  plaintiff  saw  the  prospectus,  which  contained,  besides 
other  statements  (which,  at  first  alleged  to  be  fraudulent,  were  after- 
wards conceded  not  to  be  so),  the  following  statement : — "  The 
present  value  of  the  turnover,  or  out-put,  of  the  entire  works,  is  over 
£1,000,000  per  annum."  This  statement,  it  was  alleged  by  the 
plaintiff,  meant  that  the  works  actually,  in  one  year,  had  turned  out 
produce  worth,  at  present  prices,  more  than  a  million  ;  and  he 
further  alleged  that,  on  the  faith  of  that  statement,  he  had  taken 
shares,  and  thereby  suffered  considerable  loss,  which  in  the  action  he 


^  Lachlan  v.  Beynolds,  Kay,  52. 

2  M*Culloch  V,  Gregory,  1  Kay  &  John- 
son, 286.  See  also  Waixi  v.  Trathen,  14 
Simons,  82. 

'  Ibid.  See  also  Deverell  r.  Lord  Bolton, 
18  Vesey,  505  ;  Stewart  v.  Alliston,  1  Mer. 
33.   See  also  Harrison  v,  Coppard,  2  Cox,  31 8. 

^  Now  Brunswick  k  Canada  Railw.  & 
Land  Co.  v,  Conybeare,  6  Law  T.  h.  s. 
109  ;  s.  c.  9  Ho.  Lds.  Oas.  711.  It  is  here 
said  that  the  bill  must  show,  not  mei'ely 


of  what  the  alleged  fraud  consists,  but  how 
it  was  effected.  Making  unfounded  allega- 
tions of  fraud  basis  of  claim  for  relief  wul, 
in  general,  prevent  relief  on  other  grounds. 
Price  V.  Berrington,  3  Macn.  &  G.  486; 
otherwise  it  would  seem  where  there  is  no 
express  charj^  of  fraud,  but  only  of  facts 
from  which  it  Ls  inferable,  and  which  are 
not  proved.  Waters  r.  Mynn,  14  Jur. 
341 ;  and  see  Espey  v.  Lake,  16  Jur.  1106. 
*  20  Ch.  D.  27  ;  9  Appeal  Cases,  187. 
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sought  to  recover  from  the  defendants.     The   defendants,  on  the 
other  hand,  alleged  '^  that  the  statement  referred  to  meant,  not  that 
the  value  of  the  amount  of  iron  actually  produced  in  some  past  year 
had  been  £1,000,000,  but  that  the  works  were  capable  of  producing 
that  amount,  on  a  fair  calculation  of  what  they  were  producing  at 
the  time."    That  the  statement  was  ambiguous  is  shown  by  the 
different  interpretations  put  on  it  by  the  various  learned  J  udges  and 
Lords  who  heard  the  case.     The  action  was  first  heard  before  Mr. 
Justice  Fry,  who  decided  in  favour  of  the  plaintiff,  but  the  Court  of 
Appeal  reversed  the  decision,  and  their  view  of  the  case  was  con- 
firmed by  the  House  of  Lords.     The  law  as  to  fraud,  as  explained  in 
the  judgment  of  Sir  G.  Jessel,  M.R.,  is  as  follows^ : — "  A  man  may 
issue  a  prospectus,  or  make  any  other  statement  to  induce  another 
to  enter  into  a  contract,  believing  that  his  statement  is  true,  and 
not  intending  to  deceive ;  but  he  may,  through  carelessness,,  have 
made  statements  which  are  not  true,  and  which  he  ought  to  have 
known  were  not  tine,  and  if  he  does  so  he  is  liable  in  an  action 
for  deceit.     He  cannot  be  allowed  to  escape  merely  because  he  had 
good   intentions,  and  did  not  intend   to   defraud.     Again,  on   the 
question  of  the  materiality  of  the  statement,  if  the  court  sees  on 
the  face  of  it  that  it  is  of  such  a  nature  as  would  induce  a  person  to 
enter  into  the  contract,  or  would  tend  to  induce  him  to  do  so,  or  that 
it  would  be  a  part  of  the  inducement  to  enter  into  the  contract,  the 
inference  is,  if  he  entered  into  the  contract,  that  he  acted  on  the 
inducement  so  held  out,  and  you  want  no  evidence  that  he  did  so 
act ;  but  even  then  you  may  show  that,  in  fact,  he  did  not  so  act,  in 
two  ways — either  by  showing  that  he  knew  the  truth  before  he 
entered  into  the  contract,  and  therefore  could  not  rely  on  the  mis- 
statements ;  or  else  by  showing  that  he  avowedly  did  not  rely  upon 
them,  whether  he  knew  the  facts  or  not.     He  may  by  contract  have 
bound  himself  not  to  rely  upon  them,  that  is,  to  take  the  matter  at 
his  own  risk,  whether  they  were  true  or  false  (which  was  the  con- 
clusion to  which  the  House  of  Lords  came  in  the  recent  case  of 
Brownlie  v,  Campbell^),  or  he  may  state  that  he  did  not  rely  upon 
them,  in  the  witness-box,  which,  I  think,  is  so  in  one  instance  here. 
But,  unless  it  is  shown  in  one  way  or  the  other  that  he  did  not  rely 
on  the  statement,  the  inference  follows.     We  now  come  to  another 
class  of  statements,  in  which  it  is  not  obvious  to  the  court  that  the 
statement  is  material,  and  there  may  be  several  ways  in  which  it 
may  not  be  obvious.     In  the  first  place,  the  statement  may  be 
ambiguous ;  it  may  have  one  of  two  meanings,  and  the  court  cannot 

*  20  Ch.  D.,  pp.  44,  45.  loua  v.  Fernio,   3  Ch.   467  j  Redgrave  v, 

y       2  5  Appeal  Cases,  925.     See  also  Avk-       Hm-d,  20  Ch.  D.  1 ;  Rawlins  v.  "Wickliam, 
y(    Wright  K,  Newbold,  17  Ch.  D.  301 ;  Hal-      3  De  G.  &  J.  304. 
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decide  what  meaning  it  has.  ...  In  that  case  the  plaintiff  must  tell 
us  what  he  relied  on.  It  is  for  him  to  say,  '  I  relied  on  the  state- 
ment in  this  meaning,  that  is  the  meaning  I  took ;  if  it  is  ambiguous, 
it  is  the  fault  of  the  defendant,  and,  relying  on  that,  I  entered  into 
the  contract.'  But  if  the  plaintiff  will  not  tell  us  what  he  relied  on ; 
if  he  says  to  the  court, '  Please  to  find  out  the  meaning ;  I  relied  on 
the  statements  in  the  prospectus,  and  I  relied  upon  them  according 
to  their  meaning,  whatever  that  meaning  is;'  surely  that  will  not 
do.  How  can  the  court  find  out  that  he  has  been  deceived,  because 
he  took  it  in  the  wrong  sense  ?    That,  of  course,  is  impossible." 

§  203  e.  In  another  late  case,  Joliffe  v.  Baker,^  the  question  as  to 
whether,  to  visit  a  man  with  the  consequences  of  fraud,  an  actual 
moral  fraud  was  necessary,  was  minutely  examined,  and,  following 
the  leading  cases  of  Comfoot  v.  Fowke,^  and  Ormond  v.  Heath,*  was 
decided  in  the  affirmative.  In  this  case  Lord  Bramwell's  woixis  in 
Keir  v.  Bell,*  where  he  says,  "  I  do  not  understand  legal  fraud.  To 
my  mind  it  has  no  more  meaning  than  legal  heat,  legal  cold,  legal 
light,  or  legal  shawle.  There  never  can  bo  a  well-founded  complaint 
of  legal  fraud,  except  where  some  duty  is  shown  and  correlative 
right,  and  some  violation  of  that  duty  or  right,"  were  followed  and 
adopted. 

§  204.  Another  class  of  cases  for  relief  in  equity  is,  where  there  is 
an  undue  concealment,  or  suppreasio  ven,  to  the  injury  or  prejudice 
of  another.^  It  is  not  everv  concealment,  even  of  facts  material  to 
the  interest  of  a  party,  which  will  entitle  him  to  the  interposition  of 
a  court  of  equity.  The  case  must  amount  to  the  suppression  of 
facts  which  one  party,  imder  the  circumstances,  is  bound  in  con- 
science and  duty  to  disclose  to  the  other  party,  and  in  respect  to 
which  he  cannot  innocently  be  silent."  It  has  been  said  by  Cicero, 
"  Aliud  est  celare,  aliud  tacere.  Neque  enim  id  est  celare,  quidquid 
reticeas ;  sed  cum,  quod  tu  scias,  id  ignorare  emolumenti  tui  causiL 
velis  eos,  quorum  intersit  id  scire."''  It  has  been  remarked  by  a 
learned  author,  that  this  definition  of  concealment,  restrained  to  the 
efficient  motives  and  precise  subject  of  any  contract,  will  generally 
hold  to  make  it  void  in  favour  of  either  party,  who  is  misled  by  his 
ignorance  of  the  thing  concealed.®  And  Cicero  proceeds  to  de- 
nounce such  concealment  in  terms  of  vehement  indignation.     **  Hoc 


I  11  Q.  B.  D.  255. 

s  6  M.  &  W.  358. 

3  14  M.  &  W.  651. 

<  3  Ex.  D.  238.  Seo  p.  243.  Sec  also 
Taylor  v.  Ashton,  11  M.  &  W.  615 ;  Hay- 
craft  u.  Creasy,  2  East,  92. 

*  Jarvis  v.  Duke,  1  Vera.  19 ;  Evans  v. 
Bicknell,  6  Yes.  173,  182.  Sometimes,  as 
in  the  case  of  Brodcrick  ».  Broderick  (1  P. 
Will.  239,  240),  thei'e  may  occur  both  a 


auppressio  veri  and  a  tuggestio  falsL 

•  Irvine  u  Kirkpatrick,  3  Eng.  Law  & 
Eq.  17.  See  Vane  v.  Cobbold,  1  fizch. 
798,  for  an  instance  of  an  omission  to  com- 
municate facts  which  did  not  amount  to  a 
lejral  fraud. 

7  Cic.  de  Offic.  Lib.  3,  ch.  12,  IS.  See 
also  Pothier  de  Vente,  n.  242,  243. 

*  Marsliall  on  Insur.  B.  1,  eh.  11,  §  3, 
p.  473. 
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autem  celandi  genus  quale  sit,  et  cujus  hominis,  quis  uon  videt? 
Cert^  non  aperti,  non  simplicis,  non  ingenui,  non  justi,  non  viri  boni ; 
versuti  potius,  obscuri,  astuti,  fallacis,  malitiosi,  callidi,  veteratoris, 
vafri."^ 

§  205.  But  this  statement  is  not  borne  out  by  the  acknowledged 
doctrines,  either  of  courts  of  law  or  of  equity,  in  a  great  variety  of 
cases.  However  correct  Cicero's  view  may  be  of  the  duty  of  every 
man,  in  point  of  morals,  to  disclose  all  facts  to  another,  with  whom 
he  is  dealing,  which  are  material  to  his  interest ;  yet,  it  is  by  no 
means  true,  that  courts  of  justice  generally,  or,  at  least,  in  England, 
undertake  the  exercise  of  such  a  wide  and  difficult  jurisdiction. 
Thus  it  has  been  held  by  Lord  Thurlow  (and  the  case  falls  precisely 
within  the  definition  by  Cicero  of  undue  concealment),  that  if  A., 
knowing  there  to  be  a  mine  in  the  land  of  B.,  of  which  he  knows  B. 
to  be  ignorant,  should,  concealing  the  fact,  enter  into  a  contract  to 
purchase  the  estate  of  B.  for  a  price  which  the  estate  would  be  worth 
without  considering  the  mine,  the  contract  would  be  good ;  because 
A.,  as  the  buyer,  is  not  obliged,  from  the  nature  of  the  contract,  to 
make  the  discovery.  In  such  cases  the  question  is  not,  whether  an 
advantage  has  been  taken,  which  in  point  of  morals  is  wrong,  or 
which  a  man  of  delicacy  would  not  have  taken.  But  it  is  essentially 
necessary,  in  order  to  set  aside  the  transaction,  not  only  that  a  great 
advantage  should  be  taken,  but,  also,  that  there  should  be  some 
obligation  on  the  party  to  make  the  discovery.  A  court  of  equity 
will  not  correct  or  avoid  a  contract  merely  because  a  man  of  nice 
honour  would  not  have  entered  into  it.  The  case  must  fall  within 
some  definition  of  fraud ;  and  the  rule  must  be  drawn,  so  as  not  to 
affect  the  general  transactions  of  mankind.^  And  this,  in  effect,  is 
the  conclusion  to  which  Pothier  arrived,  after  a  good  deal  of  struggle, 
in  adjusting  the  duties  arising  from  moral  obligation  with  the 
necessary  freedom  and  convenience  of  the  common  business  of  human 
life.» 

§  206.  Mr.  Chancellor  Kent,  in  his  leai*ned  commentaries,  after 
admitting  the  doctrine  and  authority  of  Lord  Thurlow,  in  the  case 
above  stated,  concludes  with  the  following  acute  and  practical  reflec- 
tions: "From  this  and  other  cases  it  would  appeal*,  that  human  laws 
are  not  so  perfect  as  the  dictates  of  conscience,  and  the  sphere  of 
morality  is  more  enlarged  than  the  limits  of  civil  jurisdiction.  There 
are  many  duties  that  belong  to  the  class  of  imperfect  obligations, 
which  are  binding  on  conscience,  but  which  human  laws  do  not  and 
cannot  undertake  directly  to  enforce.  But,  when  the  aid  of  a  court 
of  equity  is  sought  to  carry  into  execution  such  a  contract,  then  the 

*  Cic.  de  Offic.  Lib.  3,  cap.  18.  Turner  u.  Harvey,  Jacob,  169. 

»  Fox  V.  Mackreth,  2  Bro.  Ch.   420  ;  »  Pothier  de  Vente,  n.  234,  242. 
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principles  of  ethics  have  a  more  extensive  swaj.  And  a  purchase 
made  with  such  a  reservation  of  superior  knowledge,  would  be  of  too 
sharp  a  character  to  be  aided  and  forwarded  in  its  execution  by  the 
powers  of  the  Court  of  Chancery.  It  is  a  rule  in  equity,  that  all  the 
material  facts  must  be  known  to  both  parties,  to  render  the  agreement 
fair  and  just  in  all  its  parts :  and  it  is  against  all  the  princijdes  of 
equity,  that  one  party,  knowing  a  material  ingredient  in  an  agree- 
ment, should  be  permitted  to  suppress  it,  and  still  call  for  a  specific 
performance."^  The  importance  and  value  of  the  distinction  here 
pointed  out  will  be  made  more  apparent,  when  we  come  to  the  con- 
sideration of  the  cases,  in  which  courts  of  equity  refuse  to  deci'ee  a 
specific  performance  of  contracts,  which  yet  they  will  not  undertake 
to  set  aside.^ 

§  207.  The  true  definition,  then,  of  undue  concealment,  which 
amounts  to  a  fraud  in  the  sense  of  a  court  of  equity,  and  for  which  it 
will  grant  relief,  is  the  non-disclosure  of  those  facts  and  circum- 
stances, which  one  party  is  under  some  legal  or  equitable  obligation 
to  communicate  to  the  other ;  and  which  the  latter  has  a  right  not 
merely  vaforo  conscientice,  hxxtjuiriii  et  dejure  to  know.*  Mr.  Chan- 
cellor Kent  has  avowed  a  broader  doctrine.  "As  a  general  rule" 
(says  he),  "  each  party  is  bound  in  every  case  to  communicate  to  the 
other  his  knowledge  of  material  facts,  provided  he  knows  the  other 
to  be  ignorant  of  them,  and  they  be  not  open  and  naked,  or  equally 
within  the  reach  of  his  observation."  ^  This  doctrine,  in  this  latitude 
of  expression,  may,  perhaps,  be  thought  not  strictly  maintainable,  or 
in  conformity  with  that  which  is  promulgated  by  courts  of  law  or 
equity.  For  many  most  material  facts  may  be  unknown  to  one 
party,  and  known  to  the  other,  and  not  equally  accessible,  or  at  the 
moment  within  the  reach  of  both ;  and  yet  contracts  founded  upon 
such  ignorance  on  one  side,  and  knowledge  on  the  other,  may  be  com- 
pletely obligator3^5    Thus,  if  one  party  has  actual  knowledge  of  an 


1  2  Kent,  Comin.  Lect.  39,  pp.  490,  491 
(4th  edit.);  EUard  v.  Llandatf,  1  B.  & 
Beatt.  260,  251. 

3  See  2  Story  on  Eq,  Jiirisp.  §§  698,  769, 
770. 

»  Fox  V.  Mackreth,  2  Bro.  Ch.  420 ; 
Irvine  v.  Kirkpatnck,  3  Eng.  Law  &  Eq. 
17.  Mr.  Justice  Buller,  in  Pearson  v, 
Morgan,  2  Bro.  Cb.  390,  said :  "In  cases 
where  it  [fraud]  is  a  question  of  fact,  it  is 
always  considered  as  a  constructive  fraud, 
where  the  party  knows  the  truth  and  con- 
ceals it ;  and  such  constructive  fraud 
always  makes  the  party  liable."  But  in 
that  case  the  party,  when  applied  to,  mis- 
represented the  fact,  and  concealed  the 
truth  ;  and  the  language  must  be  limited 
to  such  circumstances.     See  Fox  v.  Mack- 


^ 


reth,  2  Bro.  Ch.  420 ;  Turner  v.  Harvey, 
Jacob,  178. 

*  2  Kent,  Comm.  Lect.  p.  482  (4th 
edit.),  and  note,  ibid.,  where  it  is  now 
quali^ed. 

'  The  case  of  the  unknown  mine,  already 
nt  in  the  case  of  Fox  v.  Mackreth,  2  Bro. 
yh.  420,  seems  to  fall  within  this  predica- 
ment ;  and  in  Turner  v.  Harvey,  Jacob, 
178,  Lord  Eldon  said  :  **  The  court  in 
many  cases  has  been  in  the  habit  of  say- 
ing, that,  where  parties  deal  for  an  estate, 
they  may  put  each  other  at  arm*s  length  ; 
the  purchaser  may  use  liis  own  knowledge, 
and  is  not  bound  to  give  the  vendor  infor- 
mation of  t)io  value  of  the  property.  As 
in  the  case  that  has  been  mentioned,  if  an 
estate  is  offered  for  sale,  and  I  treat  for  it, 
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event  or  fact  from  private  sources,  not  then  known  to  the  other  party 
from  whom  he  purchases  goods,  and  which  knowledge  would  mate- 
rially enhance  the  price  of  the  goods,  or  change  the  intention  of  the 
party  as  to  the  sale ;  the  contract  of  sale  of  the  goods  will,  neverthe- 
less, be  valid.^ 

§  208.  Even  Pothier  himself,  strongly  as  he  inclines,  in  all  cases  of 
this  sort,  to  the  principles  of  sound  morals,  declares,  that  the  buyer 
cannot  be  heard  to  complain  that  the  seller  has  not  informed  him  of 
circumstances  extrinsicof  the  thing  sold,  whatever  may  be  the  interest 
which  he  has  to  know  them.^  So  that  the  doctrine  of  Mi*.  Chancellor 
Kent  would  seem  to  require  some  qualification,  by  limiting  it  to  cases 
where  one  party  is  under  some  obligation  to  communicate  the  facts, 
or  where  there  is  a  peculiar  known  relation,  trust,  or  confidence  be- 
tween them,  which  authorizes  the  other  party  to  act  upon  the 
presumption  that  there  is  no  concealment  of  any  material  fact.  Thus, 
if  a  vendor  should  sell  an  estate,  knowing  that  he  had  no  title 
to  it,  or  knowing  that  there  were  incumbrances  on  it,  of  which 
the  vendee  was  ignorant ;  the  suppression  of  such  a  material  fact, 
in  respect  to  which  the  vendor  must  know  that  the  very  purchase 
implied  a  trust  and  confidence  on  the  part  of  the  vendee,  that  no 
such  defect  existed,  would  clearly  avoid  the  sale  on  the  ground  of 
fraud.^ 

§  209.  The  like  reason  would  apply  to  a  case  where  the  vendor 
should  sell  a  house,  situate  in  a  distant  town,  which  he  knew  at  the 
time  to  be  burnt  down,  and  of  which  fact  the  vendee  was  ignorant ; 
for  it  is  impossible  to  suppose,  that  the  actual  existence  of  the 
house  should  not  be  understood  by  the  vendee,  as  implied  on  the 
part  of  the  vendor  at  the  time  of  the  bargain.*  The  same  doctrine 
prevails  in  the  civil  law.  "Sin  autem  venditor  quidem  sciebat 
domum  esse  exustam,  emptor  autem  ignorabat,  nuUam  venditionem 
stare."  ° 

§  210.  These  latter  cases  are  founded  upon  circumstances  intrinsic 
in  the  contract,  and  constituting  its  essence.  And  there  is  often  a 
material  distinction  between  circumstances  which  are  intrinsic,  and 
form  the  very  ingredients  of  the  contract,  and  circumstances  which 
are  extrinsic,  and  form  no  part  of  it,  although  they  may  create  induce- 
ments to  enter  into  it,  or  aflFect  the  value  or  price  of  the  thing  sold. 

knowing  that  there  is  a  mine  under  it,  and  See  also  ante,  §§  147  and  148. 

the  other  party  makea  no  inquiry,  I  urn  ^3  omtef  §  149. 

not  bound  to  give  him  any  information  of         '  Pothier  de  Vente,  nn.  242,  298,  299.        . 

it     He  acts  for  himself,  and  exercises  his  ^  Amott  v.  Biscoe,  1  Ves.  96,  96  ;  Po-^X^ 

own  sense  and  knowledge.     But  a  very  thier  de  Yente,  n.  240 ;  Pilling  v.  Armi- 

little  is  sufficient  to  affect  the  application  of  tage,  12  Yes.  78  ;  ante,  §§  142,  143. 

the  principle.     If  a  sinsle  word  is  dropped  *  See  Pothier  de  Yente,  n.   4;  ante, 

which  tends  to  mislead  the  vendor,  tnat  §  142. 

principle  will  not  be  allowed  to  operate."  *  Dig.  Lib.  tit.  1, 1.  67,  §  1 ;  ante,  §  142. 
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Intrinsic  circumstances  are  properly  those  which  belong  to  the 
nature,  character,  condition,  title,  safety,  use,  or  enjoyment  of  the 
subject-matter  of  the  contract ;  such  as  natural  or  artificial  defects  in 
the  subject-matter.  Extrinsic  circumstances  are  properly  those  which 
are  accidentally  connected  with  it,  or  rather  bear  upon  it,  at  the  time 
of  the  contract,  and  may  enhance  or  diminish  its  value  or  price,  ot 
operate  as  a  motive  to  make  or  decline  the  contract ;  such  as  facta 
respecting  the  occurrence  of  peace  or  war,  the  rise  or  fall  of  markets, 
the  character  of  the  neighbourhood,^  the  increase  or  diminution  of 
duties,  or  the  like  circumstances. 

§  211.  In  regard  to  extrinsic,  as  well  as  to  intrinsic  circumstances, 
the  Roman  law  seems  to  have  adopted  a  very  libeml  doctrine,  carry- 
ing out  to  a  considerable  extent  the  clear  dictates  of  sound  morale. 
It  required  the  utmost  good  faith  in  all  cases  of  contracts,  involving 
mutual  interests  :  and  it,  therefore,  not  only  prohibited  the  assertion 
of  any  falsehood,  but  also  the  suppression  of  any  facts,  touching  the 
subject-matter  of  the  contract,  of  which  the  other  party  was  ignorant, 
and  which  he  had  an  interest  in  knowing.  In  an  especial  manner  it 
applied  this  doctrine  to  cases  of  sales ;  and  required  that  the  vendor 
and  vendee  should  disclose,  each  to  the  other,  every  circumstance 
within  his  knowledge  touching  the  thing  sold,  which  either  had  an 
interest  in  knowing.  The  declaration  in  regard  to  the  vendor  (as  we 
have  seen)  is  :  "Dolum  malum  a  se  abesse  praestare  venditor  debet; 
qui  non  tantum  in  eo  est,  qui  fallendi  causS.  obscurfe,  loquitur;  sed 
etiam,  qui  insidiosfe,  obscurfe  dissimulat;"  and  the  same  rule  was 
applied  to  the  vendee.^  According  to  these  principles,  the  vendor 
was  by  the  Roman  law  required,  not  only  not  to  conceal  any  defects 
of  the  thing  sold,  which  were  within  his  knowledge,  and  of  which  the 
other  party  was  ignorant,  whenever  those  defects  might,  as  vices,  upon 
the  implied  warranty  created  by  the  sale,  entitle  him  to  a  redhibition 
or  a  rescission  of  the  contract ;  but  also  all  other  defects,  which  the 
other  party  was  interested  in  knowing.^ 

§  212.  In  regard  to  intrinsic  circumstances,  the  common  law,  how- 
ever, has  in  many  cases  adopted  a  rule  very  different  from  that  of  the 
civil  law ;  and  especially  in  cases  of  sales  of  goods.  In  such  cases, 
the  maxim  caveat  emptor  is  applied ;  and  unless  there  be  some  mis- 
representation or  artifice,  to  disguise  the  thing  sold,  or  some  warranty, 
as  to  its  character  or  quality,  the  vendee  is  understood  to  be  bound  by 
the  sale,  notwithstanding  there  may  be  intrinsic  defects  and  vices  in 
it,  known  to  the  vendor,  and  unknown  to  the  vendee,  materially 
affecting  its  value.     However  questionable  such  a  doctrine  may  be,  in 

1  Pothier  do  Vento,  n.  236.  §  102  ;  Pothicr  de  Yente,  cited  in  note  e, 

»  Dig.  Lib.  18,  tit.  1,  1.  43,  §  2  ;  Pothier      p.  385. 
de  Vente,  n.  283  to  241 ;  id.  n.  226  ;  ante,  ^  Pothier  de  Vente,  n.  235. 
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its  origin,  in  point  of  morals  or  general  convenience  (upon  which 
many  learned  doubts  have,  at  various  times,  been  expressed),  it  is  too 
firmly  established  to  be  now  open  to  legal  controversy.^  And  courts 
of  equity,  as  well  as  courts  of  law, .  abstain  from  any  interference 
with  it. 

§  213.  In  regard  to  intrinsic  circumstances  generally,  courts  of 
equity,  as  well  as  courts  of  law,  seem  to  adopt  the  same  maxim  to 
a  large  extent,  and  relax  its  application,  only  when  there  are  cir- 
cumstances of  peculiar  trust,  or  confidence,  or  relation  between  the 
parties.^ 

§  214.  But  there  are  cases  of  intrinsic  circumstances,  in  which 
courts  of  law  and  courts  of  equity  both  proceed  upon  a  doctrine 
strictly  analogous  to  that  of  the  Roman  law,  and  treat  the  conceal- 
ment of  them  as  a  breach  of  trust  and  confidence  justly  reposed. 
Indeed,  in  most  cases  of  this  sort,  the  very  silence  of  the  party  must 
import  as  much  as  a  direct  affirmation,  and  be  deemed  equivalent 
toit.» 

§  215.  Thus,  if  a  party  taking  a  guaranty  from  a  surety,  conceals 
from  him  facts  which  go  to  increase  his  risk,  and  suffers  him  to  enter 
into  the  contract  under  false  impressions,  as  to  the  real  state  of  the 
facts,  such  a  concealment  will  amount  to  a  fraud,  because  the  party 
is  bcAind  to  make  the  disclosure ;  and  the  omission  to  make  it,  under 
such  circumstances,  is  equivalent  to  an  affirmation  that  the  facts  do 
not  exist.*  So,  if  a  party  knowing  himself  to  be  cheated  by  his 
clerk,  and,  concealing  the  fact,  applies  for  security  in  such  a  manner, 
and. under  such  circumstances,  as  holds  the  clerk  out  to  others  as 
one  whom  he  considers  as  a  trustworthy  person ;  and  another  person 
becomes  his  security,  acting  under  the  impression  that  the  clerk  is  so 
considered  by  his  employer;  the  contract  of  suretyship  will  be  void;^ 


1  See  2  Kent,  Comm.  Lect.  39,  pp.  478, 
479  (4th  edit.)  ;  2  Black.  Uomm.  451. 

-  The  case  of  Martin  v.  Morgan,  1 
Brod.  &  Bin^.  289,  is  a  strong  application 
of  the  doctrine  of  concealment,  avoiding 
a  payment.  In  that  case  tliere  was  no 
special  confidence  between  the  parties ; 
but  a  post-dated  check  being  paid  to  the 
holder  by  a  banker,  at  a  time  when  the 
latter  had  no  funds  of  the  drawer,  and 
the  holder  knew  that  the  drawer  had  be- 
come insolvent,  of  which  the  banker  was 
ignorant,  the  amount  was  allowed  to  be 
recovered  back  on  account  of  the  conceal- 
ment. 

3  See  Martin  v.  Morgan,  1  Brod.  k 
Bing.  289;  Hdcock  v.  Bishop,  3  B.  & 
Cressw.  605.  See  Owen  v,  Homan,  3  Mac. 
&  Gord.  878  ;  Squire  v,  Whitton,  1  H.  L.  C. , 
333.  See  Davies  v.  London  and  Pro- 
vincial Marine  Ins.    Co.    8  Ch.  D.   469  ; 


Smith  r.  Bank  of  Scotland,  1  Dow,  292, 
294  ;  Cai-ew's  case,  7  De  G.,  M.  &  G. 
43. 

**  Pidcock  77.  Bishop,  3  B.  &  Cressw. 
605.  See  Owen  v,  Homan,  3  Mac.  k  Gord. 
378;  4  H.  L.  C,  997;  Squire  v.  Whit- 
ton,  1  H.  L.  C,  333;  Railton  v.  Mat- 
thews,  10  Clark  k  Finn.  935 ;  Hamilton 
V.  Watson,  12  id.  119  ;  North  British  Ins. 
Co.  V.  Lloyd  ;  10  £xch.  523,  where  the 
language  used  in  Pidcock  v.  Bishop  is 
somewhat  limited. 

^  Maltby's  case,  cited  1  Dow,  294.  So 
also  the  surety  will  be  discharged  if  the 
master  discovers  acts  of  dishonesty  on  the 
part  of  his  servant,  after  the  security  is 
given,  and  fails  to  inform  the  surety  of 
them.  Phillips  v.  Foxhall,  7  Q.  B.  666. 
Compare  Burgess  v.  Eve,  13  Eq.  457  ;  and 
Shepherd  v,  Becker,  2  P.  Wms.  288, 
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for  the  very  silence,  under  such  circumstances,  becomes  expressive 
of  a  trust  and  confidence  held  out  to  the  public,  equivalent  to  an 
aflSrmatioiL 

§  216.  Cases  of  insurance  afford  a  ready  illustration  of  the  same 
doctrine.  In  such  cases  the  underwriter  necessarily  reposes  a  trust 
and  confidence  in  the  insured,  as  to  all  facts  and  circumstances 
affecting  the  risk,  which  are  peculiarly  within  his  knowledge,  and 
which  are  not  of  a  public  and  general  .nature,  or  which  the  under- 
writer either  knows,  or  is  bound  to  know.^  Indeed,  most  of  the 
facts  and  circumstances  which  may  affect  the  risk,  are  generally 
within  the  knowledge  of  the  insured  only ;  and  therefore,  the  under- 
writer may  be  said  emphatically  to  place  tnist  and  confidence  in 
him  as  to  all  such  matters.  And  hence,  the  general  principle  is, 
that  in  all  cases  of  insurance  the  insured  is  bound  to  communicate 
to  the  underwriter  all  facts  and  circumstances,  material  to  the 
risk,  within  his  knowledge ;  and  if  they  are  withheld,  whether  the 
concealment  be  by  design  or  by  accident,  it  is  equally  fatal  to  the 
contract.^ 

§  216  a.  In  accordance  with  this  rule,  it  was  laid  down  in  the  late 
case  of  Rivas  r.  Genussi,^  that  the  concealment  by  the  assured,  at  the 
time  of  effecting  a  marine  poJicy  of  insurance,  of  a  fact  which  is 
material  to  enable  a  rational  underwriter,  governing  himself  by  the 
principles  on  which  underwriters  in  practice  act,  to  judge  whether  he 
shall  accept  the  risk  at  all,  or  at  what  rate,  will  vitiate  the  policy, 
although  the  fact  may  not  be  material  with  regard  to  the  risk 
incuri'ed. 

§  216  b.  Notwithstanding  the  case  of  Wheeldon  v.  Hardisty,*  it 
would  now  seem  settled  that  the  same  principle  applies  to  all  kinds 
of  insurance,  life,  fire,  or  marine,  and  there  is  no  difference  between 
them  as  to  the  good  faith  required  of  the  assured,  and  as  to  his  duty 
to  disclose  all  material  facts  within  his  knowledge.  This  duty  is 
discussed  in  the  late  case  of  London  Assurance  Company  v.  Mansel,' 
which  was  an  action  to  set  aside  a  policy  of  insurance.  The  assured, 
before  the  policy  was  issued,  was  asked,  "  Has  a  proposal  ever  been 
made  on  your  life  at  any  other  office  or  offices  ?  If  so,  where  ?  Was 
it  accepted  at  the  ordinary  premium  or  at  an  increased  premium,  or 
declined  ?  "  To  these  questions  the  assured  answered,  "  Insured  now 
in  two  offices  for  d616,000  at  oi-dinary  rates."  On  this  the  proposal 
was  accepted,  but  the  office  subsequently  ascertained  that  assured's  life 

1  Marshall  on  Ins.  B.  1.  ch.  11,  §  8.  HiU,  2  Dow,  263  ;  lonides  v.  Pender,  9 

^  Ibid.  ;  lindenan  v.  Desborough,  SB.  Q.   B.   531 ;   Proudfoot  v.  Montefiore,   2 

k  Cressw.  686,  692 ;  Proudfoot  vi  Monte-  Q.  B.  511. 

fiore,  2  Q.  B.  611.  ■•  8  E.  &  B.  232,  285. 

»  6  Q.  B.  D.  222.     See  also  Sibbald  v.  »  11  Ch.  D.  363.     Sec  also  Macdonald 
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had  been  declined  by  several  offices.  They  consequently  brought  the 
action  to  set  aside  the  contract  It  was  held,  as  we  have  seen,  that 
they  were  entitled  to  do  so. 

§  217.  The  same  principle  applies  in  all  cases  where  the  party 
is  under  an  obligation  to  make  a  disclosure,  and  conceals  material 
facts.  Therefore,  if  a  release  is  obtained  from  a  party  in  ignorance 
of  material  facts,  which  it  is  the  duty  of  the  other  side  to  disclose, 
the  release  will  be  held  invalid.^  So,  in  cases  of  family  agreements 
and  compromises,  if  there  is  any  concealment  of  material  facts,  the 
compromise  will  be  held  invalid,  upon  the  ground  of  mutual  trust 
and  confidence  reposed  between  the  parties.^  And,  in  like  manner, 
if  a  devisee,  by  concealing  from  the  heir  the  fact  that  the  will  has 
not  been  duly  executed,  procures  from  the  latter  a  release  of  his  title, 
pretending  that  it  will  facilitate  the  raising  of  money  to  pay  the 
testator's  debts,  the  release  will  be  void  on  account  of  the  fraudulent 
concealment.'"^ 

§  218.  But  by  far  the  most  comprehensive  class  of  cases  of  undue 
concealment  arises  from  some  peculiar  relation,  or  fiduciary  character 
between  the  parties.  Among  this  class  of  cases  are  to  be  found  those 
which  arise  from  the  relation  of  client  and  attorney,  principal  and 
agent,  principal  and  surety,  landlord  and  tenant,  parent  and  child, 
guardian  and  ward,  ancestor  and  heir,  husband  and  wife,  tnistee  and 
cestui  que  trust,  executors  or  administrators  and  creditors,  legatees  or 
distributees,  appointor  and  appointee  under  powers,  and  partner  and 
part-owners.  In  these,  and  the  like  cases,  the  law,  in  order  to 
prevent  undue  advantage,  from  4the  unlimited  confidence,  aflfection, 
or  sense  of  duty,  which  the  relation  naturally  creates,  requires 
the  utmost  degree  of  good  faith  {uberrima  fides)  in  all  transactions 
between  the  parties.  If  there  is  any  misrepresentation,  or  any  con- 
cealment of  a  material  fact,  or  any  just  suspicion  of  artifice  or  undue 
influence,  courts  of  equity  will  intei-pose,  and  pronounce  the  trans- 


r.  Law  Union  Fire  and  Life  Ins.  Co. 
9  Q.  B.  828 ;  Dalglish  v.  Jarvie,  2  Mac. 
&  G.  231,  243.  In  Wheeldon  v.  Hardisty, 
it  was  certainly  laid  down  as  law  that 
life  insurance  is  different  from  marine 
insurance  as  to  the  extent  of  good  faith 
required  from  the  insui*cd,  and  Martin, 
B.,  in  his  judgment  in  the  Exchequer 
Chamber  (8  E.  &  B.  297)  says,  **  The  cases 
cited  for  the  defendant  to  shew  that  tlio 
representation,  whether  fraudulent  or  not, 
if  merely  untrue  avoided  the  contract, 
failed  to  show  that  such  was  the  rule 
applied  to  life  policies  unless  the  policy 
contained  a  direct  provision  that  the  truth 
of  such  representation  was  the  basis  of  the 
policy."  Wheeldon  v,  Hardisty  was  not 
cited  in  Ijohdon  Assurance  Co.  v,  Mansel, 


and  in  that  case  there  was  an  express 
contract  that  the  truth  of  the  representa- 
tions made  by  the  assured  should  he  the 
basis  of  the  policy,  but  the  reason  why  the 
insured,  in  cases  of  marine  insurance,  are 
bound  to  communicate  all  facts,  or  that 
these  facts  are  peculiarly  within  tlieir 
knowledge,  extends  to  all  classes  of  in- 
sured. 

1  Bowles  V.  Stewart,  1  Sch.  &  Lefr.  209, 
224  ;  Broderick  v.  Broderick,  1  P.  Will. 
240 ;  a7itc,  §§  147,  148,  196,  197. 

*  Gordon  v.  Gordon,  3  Swanst.  399, 
463,  467,  470,  473,  476,  477  ;  Leonard  v. 
Leonard,  2  B.  &  Beatt.  171,  180,  181, 
182 

3*  Broderick  v.  Broderick,  1  P.  WiU. 
239,  249. 
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action  void,  and^  as  far  as  possible,  restore  the  parties  to  their  original 
rights.^ 

§  219.  This  subject  will  naturally  come  in  review  in  a  subsequent 
page,  when  we  come  to  consider  what  may  be  deemed  the  peculiar 
equities  between  pai*ties  in  these  predicaments,  and  the  guards  which 
are  interposed  by  the  law  by  way  of  prohibition  upon  their  trans- 
actions.^ It  may  suffice  here,  merely  by  way  of  illustration,  to 
suggest  a  few  applications  of  the  doctrine.  Thus,  for  instance,  if 
an  attorney,  employed  by  the  party,  should  designedly  conceal  from 
his  client  a  material  fact  or  principle  of  law,  by  which  he  should 
gain  an  interest  not  intended  by  the  client,  it  will  be  held  a  positive 
fraud,  and  he  will  be  treated  as  a  mere  trustee  for  the  benefit  of 
his  client  and  his  representatives.  And,  in  a  case  of  this  sort,  it  will 
not  be  permitted  to  the  attorney  to  set  up  his  ignorance  of  law,  or 
his  negligence,  as  a  defence  or  an  excuse.  It  has  been  justly 
remarked,  that  it  would  be  too  dangerous  to  the  interests  of  man- 
kind, to  allow  those  who  are  bound  to  advise,  and  who  ought  to  be 
able  to  give  good  and  sound  advice,  to  take  advantage  of  their  own 
professional  ignorance  to  the  prejudice  of  others.*  Attorneys  must, 
from  the  nature  of  the  relation,  be  held  bound  to  give  all  the  informa- 
tion which  they  ought  to  give,  and  not  be  permitted  to  plead 
ignorance  of  that  which  they  ought  to  know.* 

§  220.  In  like  manner,  a  trustee  cannot,  by  the  suppression  of  a 
fact,  entitle  himself  to  a  benefit,  to  the  prejudice  of  his  cestui  que 
trust  Thus,  a  creditor  of  the  husband  concealing  the  fact,  cannot,  by 
procuring  himself,  by  such  concealment,  to  be  appointed  the  trustee 
of  the  wife,  entitle  himself  to  deduct  his  debt  from  the  tmst  fund 
against  the  wife  or  her  representatives,  or  even  against  the  person  in 
whose  favour,  and  at  whose  instance,  he  has  made  the  suppression.^ 
So,  if  a  partner,  who  exclusively  superintends  the  business  and 
accounts  of  the  concern,  should,  by  concealment  of  the  true  state  of 
accounts  and  business,  purchase  the  share  of  the  other  partner  for  an 
inadequate  price,  by  means  of  such  concealment,  the  purchase  will  be 
held  void.® 

§  221.  Having  taken  this  general  notice  of  cases  of  fraud,  arising 
from  the  misrepresentation  or  concealment  of  material  facts,  we  may 


'  See  Omiand  v.  Hutchinson,  13  Yes. 
51 ;  Beaumont  v.  Boultbee,  5  Ves.  485  ; 
Gartside  v.  Isherwood,  1  ]h-o.  Ch.  Api). 
558,  560,  561. 

2  Post,  §§  308  to  328.  So  a  secret  under- 
standing botTvecn  directors  and  promotern 
of  a  company  operating  to  prejudice  of 
shareholders,  as  to  the  subject-matter  of 
an  agreement  between  tlie  latter  and  the 
promoters,  will  release  the  shareholders 
from  sucli  agreement.     Ex  parte  Williams, 


2  Ya\.  216. 

3  See  Lord  Eldon's  judgment  in  the 
House  of  Lords,  in  Buckley  v.  Wilfoni, 
2  Clark  &  Finn.  102,  177  to  181,  183  ; 
post,  §  311. 

**  See  Lord  Eldon's  judgment,  &c.,  ibid. 

*  Dalbiac  v.  Dalbiac,  16  Ves.  115,  124; 
KeTille  v,  Wilkinson,  1  Bro.  Ch.  543  j 
post,  §  321. 

•  Maddeford  v.  Austwick,  1  Sim.  89. 
See  Smith  in  re  Hay,  6  ^ladd.  2. 
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now  pass  to  the  consideration  of  some  others,  which,  in  a  moral  as 
well  as  in  a  legal  view,  seem  to  fall  under  the  same  predicament,  that 
of  being  deemed  cases  of  actual,  intentional  fraud,  as  contradistin- 
guished from  constructive  or  legal  fraud.  In  this  class  may  pi-operly 
be  included  all  cases  of  unconscientious  advantages  in  bargains, 
obtained  by  imposition,  circumventions,  surprise,  and  imdue  influence, 
over  persons  in  general ;  and  in  an  especial  manner,  all  unconscien- 
tious advantages,  or  bargains  obtained  over  persons  disabled  by 
weakness,  infirmity,  age,  lunacy,  idiocy,  drunkenness,  coverture,  or 
other  incapacity,  from  taking  due  care  of,  or  protecting  their  own 
rights  and  interests. 

§  222.  The  general  theory  of  the  law,  in  regard  to  acts  done  and 
contracts  made  by  parties,  aflFecting  their  rights  and  interests,  is,  that 
in  all  such  cases  there  must  be  a  free  and  full  consent  to  bind  the 
parties.  Consent  is  an  act  of  reason,  accompanied  with  deliberation, 
the  mind  weighing,  as  in  a  balance,  the  good  and  evil  on  each  side. 
And,  therefore,  it  has  been  well  remarked  by  an  able  commentator 
upon  the  law  of  nature  and  nations,  that  every  true  consent  supposes 
three  things  :  first,  a  physical  power ;  secondly,  a  moral  power ;  and, 
thirdly,  a  serious  and  free  use  of  them.  And  Grotius  has  added,  that 
what  is  not  done  with  a  deliberate  mind  does  not  come  under  the 
class  of  perfect  obligations.^  And  hence  it  is  that,  if  consent  is 
obtained  by  meditated  imposition,  circumvention,  sui'prise,  or  undue 
influence,  it  is  to  be  treated  as  a  delusion,  and  not  as  a  deliberate 
and  free  act  of  the  mind.  For,  although  the  law  will  not  generally 
examine  into  the  wisdom  or  prudence  of  men  in  disposing  of  their 
property,  or  in  binding  themselves  by  contracts  or  by  other  acts,  yet 
it  will  not  suffer  them  to  be  entrapped  by  the  fraudulent  contrivances, 
or  cunning,  or  deceitful  management  of  those  who  purposely  mislead 
them. 

§  223.  It  is  upon  this  general  ground,  that  there  is  a  want  of 
rational  and  deliberate  consent,  that  the  contracts  and  other  acts  of 
idiots,  lunatics,  and  other  persons,  7wn  compotes  inentisy  are  generally 
deemed  to  be  invalid  in  courts  of  equity.^  Grotius  has,  with  great 
propriety,  insisted,  that  it  is  a  part  of  the  law  of  nature ;  for  (says  he) 
the  use  of  reason  is  the  first  requisite  to  constitute  the  obligation  of 
a  promise,  which  idiots,  madmen,  and  infants  are  consequently  in- 
capable of  making.  "  Primum  requiritur  usus  rationis :  ideo,  et 
furiosi,  et  amentis,  et  infantis  nulla  est  promissio."  ^  The  civil  law 
has  emphatically  adopted  the  same  principle.     "  Furiosus  "  (say  the 

^  Grotiiis  do  Jure  Belli  et  Pacis,  Lib.  2,  Blood,  2  Jones  &  Lat.  509. 

cb.  11,  §  4.  3  De  Jure  Belli,  Grotius,  B.  2,  ch.  11, 

»  Waring  v.  Waring,  12  Jnrist,  947 ;  6  §  5. 
Mooro,   P.  C.   341.      See  also  Crcagb  v. 
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Institutes)  "  nullum  negotium  gerere  potest,  quia  non  iutelligit,  quod 
agit."^  And  afterwards,  in  the  same  work,  distinguishing  infants 
from  pupils  (technically  so  called),  the  civil  law  proceeds  to  declare, 
that  infants  are  in  the  like  situation  as  madmen :  '*  Nam  infans,  et 
qui  infantiae  proximus  est,  non  multum  a  furioso  distat ;  quia  hujus 
modi  setatis  pupilli  nullum  habent  intellectum."  ^ 

§  224.  The  doctrine  laid  down  in  the  older  writers  upon  the 
common  law  is  not  materially  different.  Bracton  says :  "  Furiosus 
autem  stipulari  non  potest,  nee  aliquod  negotium  agere,  quia  non 
intelligit,  quid  agit.  Eodem  modo,  nee  infans,  vel  qui  infanti  proxi- 
mus est,  et  qui  multum  a  furioso  non  distat,  nisi  hoc  fiat  ad  commo- 
dum  suum  et  cum  tutoris  auctoritate."  ^  And  Fleta  repeatedly  uses 
language  to  the  same  effect."* 

§  225.  Yet,  clear  as  this  doctrine  appears,  in  common  sense  and 
common  justice,  it  met  with  a  sturdy  opposition  from  the  common 
lawyers,  who  insisted  (as  has  been  justly  remarked)  in  defiance  of 
natural  justice,  and  the  universal  practice  of  all  the  civilized  Nations 
in  the  world,  that,  a^ording  to  a  known  maxim  of  the  common  law, 
no  man  of  full  age  shall  be  admitted  to  disable  or  stultify  himself; 
and  that  a  court  of  equity  could  not  relieve  against  a  maxim  of  the 
common  law.^  And  a  distinction  has  been  taken  between  the  party 
himself,  and  his  privies  in  blood  (heirs)  and  privies  in  representation 
(executors  and  administrators).  For  it  has  not  been  doubted,  that 
privies  in  blood  and  privies  in  representation  might,  after  the  death 
of  the  insane  party,  avoid  his  contract  or  other  acts,  upon  the  ground, 
that  he  was  non  compos  mentis.^  How  so  absurd  and  mischievous  a 
maxim  could  have  found  its  way  into  any  system  of  jurisprudence, 
professing  to  act  upon  civilized  beings,  is  a  matter  of  wonder  and 
humiliation.*^  There  have  been  many  struggles  against  it  by  eminent 
lawyers  in  all  ages  of  the  common  law,  and  the  doctrine  is  now 
utterly  overthrown.®  Even  the  courts  of  equity  in  England  have  been 
so  far  regardful  of  the  maxim,  that  they  have  hesitated  to  retain  a 


'  Inst  Lib.  3,  tit.  19,  §  8. 

'  Inst  Lib.  3,  tit.  Ifl,  §  10. 

3  Bracton,  Lib.  3,  ch.  2,  §  8,  p.  100. 

*  Fleta,  Lib.  2,  ch.  56,  §  19  ;  id.  Lib. 
3,  ch.  3,  §  10  ;  Beverley's  case,  4  Co.  126. 

^  See  Sugden  on  Powers,  ch.  7,  §  1. 
The  best  defence  of  the  maxim  which  I 
have  seen,  is  in  3  Bac.  Abridg.  Idiots  and 
Lu7uilic8,  F.,  where  it  is  put  upon  the 
ground  of  public  policv  to  favour  aliena- 
tions. Yet  it  seems  wholly  unsatisfactory 
in  principle.  Mr.  Evans  has  exposed  the 
absurdity  of  the  maxim  in  a  few  striking 
remarks,  in  his  note  to  Pothier  on  ObUg. 
Vol.  2,  App.  No.  8,  p.  28. 

•  Co.  Litt  247  a  and  h  ;  Beverley's 
case,  4  Co.  123,  124  ;  2  Black.  Comra. 
291,  292  ;  1  Fonbl.  B.  1,  ch.  2,  §  1,  and 


note  (h) ;  Shelfonl  on  Lunatics,  ch.  6,  §  2, 
pp.  255,  263  ;  Sugden  on  Powcra,  ch.  7, 
§L 

7  See  Evans's  note,  2  Pothier  on  Oblig. 
App.  No.  3,  p.  28. 

®  Baxter  v.  Earl  of  Portsmouth,  5  Bam. 
&  Crcssw.  170  ;  8.  c.  7  Dowl.  k  Ryl.  614  ; 
Ball  V.  Mannin,  3  Bligh  (N.  s.)  1.  And 
even  before  this  was  so,  although  the  party 
liimself  could  not  set  aside  his  own  act, 
yet  the  king,  as  having  the  general  cus- 
tody of  idiots  and  lunatics,  might,  by  his 
attorney-general,  on  a  bill,  set  aside  the 
same  acts.  See  1  Fonbl.  £q.  B.  1,  ch.  2, 
§  2  ;  Co.  Litt.  247 ;  Newland  on  Con- 
tracts, ch.  1,  pp.  15  to  21  ;  Bnller,  N. 
Prius,  172. 
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bill  to  examine  the  point  of  lunacy ;  ^  althoagh,  when  a  party  has 
been  found  a  lunatic  under  an  inquisition,  they  will  entertain  a  bill, 
by  his  committee  or  guai*dian,  to  avoid  all  his  acts  from  the  time  at 
which  he  has  been  found  non  compos.^  And  formerly  they  were  so 
scrupulous  in  adhering  to  the  maxim,  that  cases  have  occurred,  in 
which  a  lunatic  was  not  allowed  to  be  a  party  to  a  bill,  to  be  relieved 
against  an  act  done  during  his  lunacy.^  But  this  rule  is  now  with 
great  propriety  abandoned.* 

§  226,  The  true  and  only  rational  exposition  of  the  maxim  (which 
has  been  adopted  by  courts  of  equity)  is,  that  the  maxim  is  to  be 
understood  of  acts  done  by  the  lunatic  in  prejudice  of  others ;  as  to 
which  he  shall  not  be  permitted  to  excuse  himself  from  civil  respon- 
sibility on  pretence  of  lunacy  ;  and  it  is  not  to  be  understood  of  acts 
done  to  the  prejudice  of  himself;  for  this  can  have  no  foundation  in 
reason  and  natural  justice. 

§  227.  The  ground  upon  which  courts  of  equity  now  interfere,  to 
set  aside  the  contracts  and  other  acts,  however  solemn,  of  persons 
who  are  idiots,  lunatics,  and  otherwise  Tion  compotes  TneTUis,  is  fraud. 
Such  persons  being  incapable  in  point  of  capacity  to  enter  into  any 
valid  contract,  or  to  do  any  valid  act,  every  person  dealing  with 
them,  kno>ving  their  incapacity,  is  deemed  to  perpetrate  a  meditated 
fraud  upon  them  and  their  rights.  And,  surely,  if  there  be  a  single 
case  in  which  all  the  ingredients,  proper  to  constitute  a  genuine 
fi*aud,  are  to  be  found,  it  must  be  a  case  where  these  unfortunate 
persons  are  the  victims  of  the  cunning,  the  avarice,  and  corrupt 
influence  of  those  who  would  make  an  inhuman  profit  from  their 
calamities.  Even  courts  of  law  now  lend  an  indulgent  ear  to  cases 
of  defence  against  contracts  of  this  nature  ;  and  if  the  fraud  is  made 
out,  will  declare  them  invalid.^ 

§  228.  But  courts  of  equity  deal  with  the  subject  upon  the  most 
enlightened  principles,  and  watch  with  the  most  jealous  care  every 
attempt  to  deal  with  -pevBons  non  cortipotes  mentis.    Wherever,  from 


1  1  Fonbl.  Eq.  B.  1,  cli.  2/§  1,  note  (c) ; 
cites  Tothill,  130.  See  also  1  £q.  Abridg. 
278,  B.  1. 

3  1  Fonbl.  Eq.  B.  1,  ch.  2,  §  1,  note  (c); 
4  Eq.  Abridg.  278,  B.  2  ;  Addison  v.  Daw- 
son, 2  Vem.  678  ;  s.  c.  1  Eq.  Abridg.  B.  4. 

'  Attorney-General  v.  Parkhurst,  1  Cli. 
Cas.  112.  See  also  Attorney-General  v. 
Woolrich,  1  Ch.  Cas.  153.  Some  acts  of 
a  lunatic  are,  by  the  common  law,  deemed 
voidable,  and  some  void.  Where  the  es- 
tate passes  by  his  own  hand,  as  by  livery 
of  seisin,  there  it  is  voidable ;  where  by 
a  deed,  and  the  conveyance  does  not  pass 
by  his  own  hand,  it  is  void.  For  example, 
a  surrender  by  deed  of  a  non  compos 
tenant  for  life  will  not  bar  a  contingent 


remainder.  1  Ea.  Abridg.  278,  B.  3  ; 
Thompson  v.  Leacn,  3  Mod.  301 ;  1  Lord 
Ray.  313 ;  2  Salk.  427  ;  Shower,  Pari. 
Cas.  150 ;  3  Lev.  284.  See  Shelford  on 
Lunatics,  ch.  6,  §  2,  p.  555,  &c. 

*  See  Kidler  v.  Ridler,  1  Eq.  Abridg. 
278,  279,  B.  5  ;  Addison  v.  Dawson,  2 
Veni.  678  ;  Clerk  v.  Clerk,  2  Vem.  412  ; 
Shelford  on  Lunatics,  ch.  10,  §  2,  p.  415, 

^  Yatea  r.  Boen,  2  Str.  1104  ;  Baxter  v. 
Earl  of  Portsmouth,  6  B.  &  Cressw.  170 ; 
8.  c.  7  Dowl.  &  Ryl.  618  ;  Faulder  v.  Silk, 
3  Camp.  126  ;  Brown  v.  Joddrell,  1  Mood. 
&  Malk.  105 ;  8.  c.  3  Carr.  &  Payne,  30 
Levy  V.  Barker,  1  Mood.  &  Malk.  106,  and 
note  (6). 
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the  nature  of  the  transaction,  there  is  not  evidence  of  entire  good 
faith  (tLberrimceJidei),  or  the  contract  or  other  act  is  not  seen  to  be 
just  in  itself^  or  for  the  benefit  of  these  persons,  courts  of  equity  will 
set  it  aside,  or  make  it  subservient  to  their  just  rights  and  interests.^ 
Where,  indeed,  a  contract  is  entered  into  with  good  faith,  and  is  for 
the  benefit  of  such  persons,  such  as  for  necessaries,  there  courts  of 
equity  will  uphold  it,  as  well  as  courts  of  law.^  And  such  a  claim  is 
not  baiTod  by  the  lapse  of  the  term  of  the  Statute  of  Limitations,  since 
tlie  Court  of  Chancery  will  take  judicial  notice,  in  a  suit  to  obtain 
payment  out  of  the  assets  of  the  lunatic  after  his  death,  that  any 
action  for  the  recovery  of  the  claim  during  his  life  would  have  been 
restrained  by  the  loi'd  chancellor  on  petition.*  And  so,  if  a  purchase 
is  made  in  good  faith,  without  any  knowledge  of  the  incapacity,  and 
no  advantage  had  been  taken  of  the  party,  courts  of  equity  will  not 
interfere  to  set  aside  the  contract,  if  injustice  will  thereby  be  done  to 
the  other  side,  and  the  parties  cannot  be  placed  in  atatw  quo,  or  in 
the  state  in  which  they  were  before  the  purchase.*  But  this  rule 
is  not  applicable  to  a  case  where  the  question  is,  whether  the  deed 
of  a  lunatic  altering  the  provisions  of  the  settlement  is  valid." 

§  228  a.  In  the  late  case  of  Jenkins  v,  Morris,®  it  was  held  by  the 
Court  of  Appeal,  afiSrming  the  decision  of  V.-C.  Hall,  that  the  mere 
existence  of  a  delusion  in  the  mind  of  a  person  making  a  disposition 
or  contract  is  not  sufficient  to  avoid  it,  even  though  the  delusion  is 
connected  with  the  subject-matter  of  such  disposition  or  contract,  the 
real  question  being,  whether  such  delusion  did  in  reality  affect  such 
disposition  or  contract.  This  case  extended  the  principle  of  Banks  v. 
Goodfellow,^  in  which  it  had  been  laid  down  that  the  existence  of  a 
delusion  in  the  mind  of  a  man  making  a  contract  or  disposition,  which 
had  no  reference  Uy  the  subject-matter  of  such  contract  or  disposition, 
could  have  no  effect  on  the  contract  or  disposition. 

§  229.  It  is  now  settled  that  a  lunatic  is  liable  on  a  reasonable 
contract  entered  into  by  him,  if  the  contractee  did  not  know  that  he 
was  insane,®  but  it  seems  verv  doubtful  even  now  if  a  lunatic  can  be 


*  See  Selby  v.  JacksoD,  13  Law  J.  Rep. 
(y.  s.)  Chanc.  249. 

*  Baxter  r.  Earl  of  Portsmouth,  5  B.  & 
Cressw.  170 ;  8.  c.  7  Dowl.  &  Ryl.  614, 
618.  See  also  Ex  parte.  Hall,  7  Ves.  264  ; 
Nelson  v,  Diincombe,  9  Beav.  211. 

5  Stcdman  v.  Hart,  Kay,  607. 

*  Neill  V.  Morley,  9  Ves.  478,  482 ; 
Scrgeson  v.  Sealy,  2  Atk.  412 ;  Price  r. 
l^errington,  3  Mac.  &  Gord.  4iJ6.  See 
Molton  V,  Camronx,  2  £xch.  487  ;  s.  c.  4 
Exch,  17. 

*  JEUiot  f.  Ince,  7  De  G.,  M.  k  G.  475. 
A  deed  of  an  insane  person  lying  in  prison 
on  a  criminal  charge,  made  to  his  brother 


without  consideration,  and  to  avoid  the 
effect  of  anticipated  conviction,  was  held 
void,  the  settlor  having  been  acc^uitted  on 
ground  of  insanity.  Manning  v.  Gill,  13 
Eq.  485. 

«  14  Ch.  D.  674. 

7  5  Q.  B.  549.  Banks  v.  Goodfellnw 
was  followed  in  Bonghton  v.  Knight^  3  P. 
ft  M.  64,  and  in  Smee  v.  Smee,  49  L.  J. 
(P.  &  M.)  8.  The  cases  of  Waring  v. 
Waring,  6  Mood.  P.  C.  341,  and  Smith  r. 
Tcbbitts,  1  P.  &  M.  398,  must  be  regarded 
as  overruled. 

*  Molton  f.  Camronx,  2  Exch.  487 ; 
8.  c.  4  Kxoh.  17. 
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bound  by  an  implied  contract  for  necessaries  supplied  to  him  by  a 
person  who  knows  at  the  time  he  is  a  lunatia^  But  in  such  a  case 
the  Court  of  Appeal  sitting  in  Lunacy  will  make  an  allowance  to 
those  who  have  maintained  lunatics.^  If  a  person  appoints  an  agents 
and  after  the  appointment  becomes  insane,  the  authority  of  the  agent 
to  act  for  him  cannot  be  considered  as  revoked  by  the  supervening 
insanity,  at  any  rate,  as  against  a  third  party,  unaware  of  the  insanity, 
who  deals  with  the  agent.^  And  this  is  also  the  case  if  the  agent  be 
appointed  by  power  of  attorney.* 

§  229  a.  In  Jacobs  v.  Richards,  where  the  mortgagee  brought  a 
bill  in  the  usual  form  for  foreclosure,  the  defendants  filed  affidavits 
showing  the  mortgagor  to  havfe  been  of  unsound  mind  at  the  date  of 
the  deed.  The  Master  of  the  Rolls  held  that,  in  order  to  be  relieved 
from  the  mortgage,  the  defendants  must  institute  some  proceedings 
of  their  own,  and  made  the  usual  decree  of  foreclosure,  but  directed 
that  it  should  not  be  drawn  up  for  six  months.  On  appeal,  their 
lordships  held,  that  the  defendants  were  entitled,  without  any  action 
on  their  part,  to  have  the  question  tried  by  a  jury,  before  a  decree 
could  be  made  against  them,  and  offered  the  plaintiff  the  alternative 
of  an  issue,  or  an  action  of  ejectment.^ 

§  230.  Lord  Coke  has  enumerated  four  different  classes  of  persons 
who  are  deemed  in  law  to  be  non  compotes  mentis.  The  first  is  an 
idiot,  or  fool  natural ;  the  second  is  he  who  was  of  good  and  sound 
memory,  and  by  the  visitation  of  God  has  lost  it ;  the  third  is  a  lunatic, 
lunaticus  qui  gaudet  lucidis  inteinjallis,  and  sometimes  is  of  a  good 
and  sound  memory,  and  sometimes  non  compos  mentis;  and  the 
fourth  is  a  non  combos  mentis  by  his  own  act,  as  a  drunkard.*^  In 
respect  to  the  last  class  of  persons,  although  it  is  regularly  true,  that 
drunkenness  doth  not  extenuate  any  act  or  offence  committed  by  any 
person  against  the  laws;  but  it  rather  aggravates  it,  and  he  shall 
gain  no  privilege  thereby;''  and  although,  in  strictness  of  law,  the 
drunkard  has  less  ground  to  avoid  his  own  acts  and  contracts  than 
any  other  n^n  compos  Tnentis;^  yet  courts  of  equity  will  relieve 
against  acts  done,  and  contracts  made  by  him,  while  under  this  tem- 
porary insanity,  where  they  are  procured  by  the  fraud  or  imposition 


>  See  in  re  Weaver,  21  Ch.  D.  616  at 
p.  619. 

3  IbiJ.,  p.  620. 

»  Drew  V.  Nudd,  4  Q.  B.  B.  661. 

^  See  Conveyancing  Act,  1881,  sect.  47, 
sub-sect  1. 

'  5  De  G.,  M.  &  O.  55.  In  this  case 
the  mortgage  was  dated  in  1848,  and  in 
1852  a  commission  of  lunacy  issued  against 
the  mort^i^or,  and  he  was  found,  upon 
the  inquisition,  to  have  been  lunatic  from 
1825.    ^he  counsel  for  the  mortgagor,  in 


argument  before  the  Court  of  Appeal, 
relied  upon  the  following  cases,  among 
others  :  Thompson  v.  Leach,  8  Mod.  296  ; 
Clerk  V.  Clerk,  2  Vernon,  412 ;  Yates  v. 
Boen,  2  Strange,  1104  ;  Attorney-General 
V.  Pamther,  3  Bro.  C.  C.  441 ;  Snook  v, 
"Watts,  11  Beavan,  105. 

•  Beverley's  case,  4  Co.  124 ;  Co.  Litt 
247  a. 

7  Ibid.  ;  4  Black.  Comm.  25  ;  3  Bac. 
Abridg.  Idiots  and  Lunatics,  A. 

■  3  Bac.  Abridg.  Idiots  and  LunaticSf  A. 
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of  the  other  party.  For  whatever  may  be  the  demerit  of  the 
drunkard  himself,  the  other  pai*ty  has  not  the  slightest  ground  to 
claim  the  protection  of  courts  of  equity  against  his  own  grossly 
immoral  and  fraudulent  conduct.^ 

§  231.  But  to  set  aside  any  act  or  contract  on  account  of  drunken- 
ness, it  is  not  sufficient,  that  the  party  is  under  undue  excitement 
from  liquor.  It  must  rise  to  that  degree  which  may  be  called 
excessive  drunkenness,  where  the  party  is  utterly  deprived  of  the 
use  of  his  reason  and  understanding ;  for  in  such  a  case  there  can  in 
no  just  sense  be  said  to  be  a  serious  and  deliberate  consent  on  his 
part ;  and  without  this,  no  contract  or  other  act  can  or  ought  to  be 
binding  by  the  law  of  nature.^  If  there  be  not  that  degree  of  exces- 
sive drunkenness,  then  courts  of  equity  will  not  interfere  at  all,  unless 
there  has  been  some  contrivance  or  management  to  draw  the  party 
into  drink,  or  some  unfair  advantage  taken  of  his  intoxication,  to 
obtain  an  unreasonable  bargain  or  benefit  from  him.'  For,  in 
general,  courts  of  equity,  as  a  matter  of  public  policy,  do  not  incline, 
on  the  one  hand,  to  lend  their  assistance  to  a  person  who  has  obtained 
an  agreement  or  deed  from  another  in  a  state  of  intoxication  ;  and, 
on  the  other  hand,  they  are  equally  unwilling  to  assist  the  intoxi- 
cated party  to  get  rid  of  his  agreement  or  deed,  merely  on  the  ground 
of  his  intoxication  at  the  time.  They  will  leave  the  parties  to  their 
ordinary  remedies  at  law,  unless  there  is  some  fraudulent  contrivance 
or  some  imposition  practised.* 

§  232.  It  is  upon  this  special  ground  that  courts  of  equity  have 
acted  in  cases  where  a  broader  principle  has  sometimes  been  supposed 
to  have  been  upheld.  They  have,  indeed,  indirectly,  by  refusing 
relief,  sustained  agreements,  which  have  been  fairly  entered  into, 
although  the  party  was  intoxicated  at  the  time.  And  especially, 
they  have  refused    relief  where   the   agreement   was   to   settle  a 


1  See  Cook  v.  Clayworth,  18  Ves.  12. 
Even  at  law,  druDkenncss  is  a  good  defence 
against  a  deed  executed  by  a  party  when 
80  drunk  that  he  docs  not  know  what  he 
is  doing.  Cole  v.  Rohins,  Bull.  N.  P.  172 ; 
Gore  V.  Gibson,  18  M.  &  W.  .623.  See 
2  Shelford  on  Lunatics,  eh.  7,  p.  276 ; 
id.  304. 

2  Cook  V.  Clayworth,  18  Ves.  12.  Sir 
Joseph  Jekyll  is  said  to  have  intiuinted  an 
opinion,  that  the  having  been  in  drink  is 
not  any  reason  to  relieve  a  man  against 
any  deed  or  agreement  gained  from  nim  to 
encourage  dnmkenness.  Secus,  if  through 
the  management  or  contrivance  of  him  who 
gained  the  deed,  &c.,  the  party  from  whom 
the  deed  has  been  gained  was  drawn  in  to 
drink.  Johnson  v.  Medlicott,  1734,  cited 
8  P.  Will.  130,  note  A.  But  this  distinc- 
tion seems  wholly  unsatisfactory  ;  for  in 
each  case  it  is  the  fraud  of  the  party  who 


obtained  the  deed  or  agreement  which  con* 
stitutes  the  gi*ound  of  declaring  it  invalid  ; 
and  the  fraud  is  in  morals  and  common 
sense  the  same,  whether  the  drunken  party 
has  been  enticed  into  the  drunkenness,  or 
becomes  th«  victim  of  the  cunning  of 
another,  who  takes  advantage  of  his  men- 
tal incapacity.  The  case  of  Cook  v.  Clay- 
worth (18  Ves.  12)  requires  no  such  dis- 
tinction, where  the  circumstances  indicate 
fraud.  In  this  last  case,  Sir  William 
Grant  said  :  **  As  to  that  extreme  state  of 
intoxication,  that  deprives  a  man  of  his 
reason,  I  apnrehend  that  even  at  law  it 
would  invalidate  a  deed  obtained  from  him 
while  in  that  condition."  See  also  Cole  r. 
Robins,  Buller,  N.  P.  172. 

3  Cook  r.  Clayworth,  18  Ves.  12  j  Say 
V.  Barwick,  1  Ves.  k  Beames,  195. 

*  Cook  t?.  Clayworth,  18  Ves.  12. 
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family  dispute,  and  was  in  itself  reasonable.^  But  they  have  not 
gone  the  length  of  giving  a  positive  sanction  to  such  agreements, 
so  entered  into,  by  enforcing  them  against  the  party,  or  in  any 
other  manner  than  by  refusing  to  interfere  in  his  favour  against 
them.3 

§  233.  In  regard  to  drunkenness,  the  writers  upon  natural  and 
public  law  adopt  it,  as  a  general  principle,  that  contracts  made  by 
persons  in  liquoi%  even  though  their  drunkenness  be  voluntary,  are 
utterly  void ;  because  they  are  incapable  of  any  deliberate  consent, 
in  like  manner  as  persons  who  are  insane,  or  non  compotes  mentis. 
The  rule  is  so  laid  down  by  Heineccius,*^  and  Puflendorf*  It  is 
adopted  by  Pothier,  one  of  the  purest  of  jurists,  as  an  axiom  which 
requires  no  illustration.^  Ueineccius,  in  discussing  the  subject,  has 
made  some  sensible  observations.  Either  (says  he)  the  drunkenness 
of  the  party  entering  into  a  contract  is  excessive  or  moderate.  If 
moderate,  and  it  did  not  quite  so  much  obscure  his  understanding,  as 
that  he  was  ignorant  with  whom  or  for  what  he  had  contracted,  the 
contract  ought  to  bind  him.  But  if  his  drunkenness  was  excessive, 
that  could  not  fail  to  be  perceived  ;  and,  therefore,  the  party  dealing 
with  him  must  have  been  engaged  in  a  manifest  fraud ;  or,  at  least, 
he  ought  to  impute  it  to  his  own  fault,  that  he  had  dealt  with  a 
person  in  such  a  situation.*  The  Scottish  law  seems  to  have  adopted 
this  distinction;  for  by  that  law  persons  in  a  state  of  absolute 
drunkenness,  and  consequently  deprived  of  reason,  cannot  bind 
themselves  by  any  contracts.  But  a  lesser  degree  of  drunken- 
ness, which  only  darkens  reason,  has  not  the  effect  of  annulling 
contracts.^ 

§  234.  Closely  allied  to  the  foregoing  are  cases,  where  a  person, 
although  not  positively  non  compos,  or  insane,  is  yet  of  such  great 
weakness  of  mind  as  to  be  unable  to  guard  himself  against  imposi- 
tion, or  to  resist  importunity  or  undue  influence.  And  it  is  quite 
immaterial  from  what  cause  such  weakness  arises ;  whether  it  arises 
from  temporary  illness,  general  mental  imbecility,  the  natural  inca- 
pacity of  early  infancy,  the  infirmity  of  extreme  old  age,  or  those 
accidental  depressions  which  result  from  sudden  fear,  or  constitu- 
tional despondency,  or  overwhelming  calamities.  For  it  has  been 
well  remarked,  that,  although  there  is  no  direct  proof  that  a  man  is 
Tion  compos,  or  delirious,  yet,  if  he  is  a  man  of  weak  understanding, 

*  Cory  V.  Cory,  1  Ves.  19.  See  Stock-  *  Pothier,  Traits  des  Oblig.  n.  49.  See 
ley  V,  Stockley,  cited  18  Yes.  18,  note ;  also  2  Evans,  Pothier  on  Oblig.  No.  8,  p. 
Dunnage  v.  White,  1  Swanst.  137,  150.            28. 

'  See  Cragg  v.  Holme,  cited  18  Ves.  14,  •  Heinecc.  Juris.  Nat.  Lib.  1,  cli.  14, 

and  note  (C)  at  the  Rolls,  1811.  §  392,  note. 

*  Heinecc  Elem.  Jur.  Natur.  Lib.  1,  7  Erakine,  Inst.  B.  1,  tit.  1,  §  15,  p. 
ch.  14,  §  892  and  note,  ibid.  485  ;  1  Mad.  Pr.  Ch.  289  ;  1  Stair,  Inst. 

*  Puffend.  Law  of  Nature  and  Nat.  B.  B.  1,  tit.  10,  §  13  ;  2  Stair,  Inst.  B.  4,  tit. 
1,  ch.  4,  §  8.  20,  §  49. 
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and  is  harassed  and  uneasy  at  the  time,  or  if  the  deed  is  executed  by 
him  in  extreTnis,  or  when  he  is  a  paralytic,  it  cannot  be  supposed 
that  he  had  a  mind  adequate  to  the  business  which  he  was  about 
and  he  might  be  very  easily  imposed  upon. 

§  235.  It  has,  indeed,  been  said  by  a  learned  judge,  that  if  a  weak 
man  give  a  bond,  and  there  be  no  fraud  or  breach  of  trust  in  the 
obtaining  of  it,  equity  will  not  set  aside  the  bond  only  for  the  weak- 
ness of  the  obligor,  if  he  be  compos  mentis  ;  neither  will  a  court  of 
equity  measure  the  size  of  people's  understandings  or  capacities, 
there  being  no  such  thing  as  an  equitable  incapacity,  where  there  is 
a  legal  capacity.^  But  whatever  weight  there  may  be  in  this  remark, 
in  a  general  sense,  it  is  obvious  that  weakness  of  understanding  must 
constitute  a  most  material  ingredient  in  examining  whether  a  bond 
or  other  contract  has  been  obtained  by  fraud,  or  imposition,  or  undue 
influence ;  for,  although  a  contract,  made  by  a  man  of  sound  mind 
and  fair  understanding,  may  not  be  set  aside,  merely  from  its  being  a 
rash,  improvident,  or  hard  bargain,  yet,  if  the  same  contract  be  made 
with  a  person  of  weak  understanding,  there  does  arise  a  natural 
inference,  that  it  was  obtained  by  fraud,  or  circumvention,  or  undue 
influence.^ 

§  236.  It  has  been  asserted  by  another  eminent  judge  that  it  is 
not  sufficient  to  set  aside  an  agreement  in  a  court  of  equity,  to 
suggest  weakness  and  indiscretion  in  one  of  the  parties,  who  has 
engaged  in  it ;  for,  supposing  it  to  be  in  fact  a  very  hard  and  uncon- 
scionable bargain,  if  a  pei*son  will  enter  into  it  with  his  eyes  open, 
equity  will  not  relieve  him  upon  this  footing  only,  unless  he  can  show 
fraud  in  the  party  contracting  with  him,  or  some  undue  means,  made 
use  of  to  draw  him  into  such  an  agreement'  But  this  language,  if 
maintainable  at  all,  requires  many  qualifications  ;  for,  if  a  person  is 
of  a  feeble  understanding,  and  the  bargain  is  unconscionable,  what 
better  proof  can  one  wish  of  its  being  obtained  by  fraud,  or  imposi- 


^  Sir  Josepli  Jekyll,  in  Osmond  v.  Fitz- 
roy,  3  P.  Will.  129,  130. 

2  Blackford  u  Christian,  1  Knapp,  73, 
77  ;  Clarkson  v.  Hanway,  2  P.  Will.  203 ; 
Gartside  v.  Ishcrwood,  1  Bro.  Ch.  Appen- 
dix, 559,  560,  661.  Lord  Thurlow  is  said 
to  have  remarked,  in  Griffin  v.  De  Veulle 
(3  TVcoddcs.  Lect.  App.  16),  that  he  ad- 
mitted, ''That  this  court  would  not  set 
nsido  the  voluntary  deed  of  a  weak  man, 
who  is  not  absolutely  non  compos,  nor  any 
deed  of  improvidence  or  profuseness,  for 
these  reasons  merely,  where  no  fraud  ap- 
pears, as  was  laid  down  by  Sir  Joseph 
Jekyll  in  Osmond  v.  Fitzi-oy,  3  P.  Will. 
130.  But  he  said,  that  Sir  Joseph  Jekyll 
might  have  been  pleased  to  add,  that  from 
those  ingredients  there  might  be  made  ont 
and  evidenced  a  collection  of  facts,  that 


there  was  fraud  and  misrepresentation 
used.  The  case  of  Osmond  v,  Fitzroy 
cannot  be  supported  but  upon  the  mixed 
ground  of  Lord  Soutliampton's  extreme 
weakness  of  understanding,  as  well  as  the 
situation  of  Osmond."  And  in  Mr.  Cox  s 
note  to  3  P.  Will.  131,  he  is  represented 
to  have  stated,  *'  That  in  almost  every  case 
upon  this  subject,  a  principal  ingredient 
was  a  degree  of  weakness,  short  of  a  legal 
incapacity."  ^Ir.  Haddock  seems  to  think 
that  Osmond  v,  Fitzroy  went  principally 
\\\*on  the  ground  of  the  relation  between 
the  paHies  (servant  and  master) ;  and  he 
holds  the  doctrine  of  Sir  Joseph  JekvU  the 
most  conformable  to  the  authorities.  1 
Mad.  Pr.  Ch.  224,  226. 

'  Lord  Hardwicke,  in  Willis  «.  Jci-ne- 
gan,  2  Atk.  251. 
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tion,  or  undue  influence,  or  by  the  power  of  the  strong  over  the 
weak  ?  ^ 

§  237.  The  language  of  another  eminent  judge,  in  Blackford  v. 
Christian,  is  far  more  satisfactory  and  comprehensive,  and  applies  a 
mode  of  reasoning  to  the  subject  compatible  at  once  with  the  dictates 
of  common  sense  and  legal  exactness  and  propriety.  "  The  law  "  (said 
Lord  Wynford)  "  will  not  assist  a  man,  who  is  capable  of  taking  care 
of  his  own  interest^  except  in  cases  where  he  has  been  imposed  upon 
by  deceit,  against  which  ordinary  prudence  could  not  protect  him. 
If  a  person  of  ordinary  understanding,  on  whom  no  fraud  has  been 
practised,  makes  an  imprudent  bargain,  no  court  of  justice  can  release 
him  from  it.  Inadequacy  of  consideration  is  not  a  substantial  ground 
for  setting  aside  a  conveyance  of  property.  Indeed,  from  the  fluc- 
tuation of  prices,  owing  principally  to  the  gambling  spirit  of  specu- 
lation that  now  unhappily  prevails,  it  would  be  difficult  to  deteimine 
what  is  an  adequate  price  for  anything  sold.  At  the  time  of  the 
sale  the  buyer  properly  calculates  on  the  rise  in  the  value  of  the 
article  bought,  of  which  he  would  have  the  advantage.  He  must 
not,  therefore,  complain,  if  his  speculations  are  disappointed,  and  he 
becomes  a  loser,  instead  of  a  gainer,  by  his  bargain.  But  those  who, 
from  imbecility  of  mind,  are  incapable  of  taking  care  of  themselves, 
are  under  the  special  protection  of  the  law.  The  strongest  mind 
cannot  always  contend  with  deceit  and  falsehood.  A  bargain,  there- 
fore, into  which  a  weak  one  is  drawn,  under  the  influence  of  either 
of  these,  ought  not  to  be  held  valid,  for  the  law  requires  that  good 
faith  should  be  observed  in  all  transactions  between  man  and  man." 
And, addressing  himself  to  the  case  before  him,  he  added,  "If  this 
conveyance  could  be  impeached  on  the  gi*ound  of  the  imbecility  of  F. 
only,  a  sufficient  case  has  not  been  made  out  to  render  it  invalid ;  for 
the  imbecility  must  be  such  as  would  justify  a  jury,  under  a  commis- 
sion of  lunacy,  in  putting  his  property  and  person  under  the  protection 
of  the  chancellor.  But  a  degree  of  weakness  of  intellect,  far  below 
that  which  would  justify  such  a  proceeding,  coupled  with  other  cir- 


»  White  V.  Small,  2  Ch.  Cas.  103 ; 
Bridgman  v.  Green,  2  Yes.  627  ;  Clarkson 
V,  Hanway,  2  P.  Will.  203  ;  Bennet 
V,  Vade,  2  Atk.  326,  529 ;  Nantes  v. 
Corrock,  9  Yes.  181,  182;  Willan  v. 
Willan,  16  Ves.  72 ;  Blackford  v.  Chris- 
tian, 1  Knapp,  73  to  87  ;  Griffith  v.  Rob- 
bins,  3  Mad.  191  ;  Ball  v,  Mannin,  3 
Bligh,  1  (new  series) ;  8.  c.  1  Dow,  392 
(new  series) ;  Fillmer  v.  Gott,  7  Bro.  Par. 
70 ;  Gartside  v.  Isherwood,  1  Bro.  Ch. 
558,  560,  561.  In  tmth,  there  was  not 
the  slightest  proof  of  any  weakness  of 
understanding  of  the  party  in  the  case  of 
Willis  V.  Jemegan,  2  Atk.  251 ;  but  merely 
of  a  sanguine  and  ardent  temper  and  imagi- 


nation, speculating  with  rashness  upon  the 
hope  of  imaginary  profits.  And,  indeed, 
it  appears  that  the  speculation  might  have 
been  profitable,  but  for  the  party  s  insist- 
ing upon  an  exorbitant  premium  for  the 
lottery-tickets,  until  the  market  had  fal- 
len. The  weakness  alluded  to  in  this  case 
by  Lord  Hardwicke,  was  probably  not  so 
much  incapacity  of  mind  as  credulity  or 
want  of  judgment ;  for  he  expressly  nega- 
tives any  fraud  or  imposition.  See  Lor 
Eldon's  remarks  in  Huguenin  v.  Basley, 
14  Ves.  290 ;  Fox  v.  Mackreth,  2  Bro.  Ch. 
420;  2  Hovend.  Suppt.  113,  note  to  9  Yes. 
182.  See  also  Lewis  v.  Pead,  1  Yes.  Jr. 
19  ;  Harvey  v.  Mount,  8  Beavan.  439. 
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cumstances,  to  show  that  the  weakness,  such  as  it  was,  bad  been  taken 
advantage  of,  will  be  sufficient  to  set  aside  any  important  deed."  ^ 

§  238.  The  doctrine,  therefore,  may  be  laid  down  as  generally  true, 
"  that  the  acts  and  contracts  of  persons  who  are  of  weak  understand- 
ings, and  who  are  thereby  liable  to  imposition,  will  be  held  void  in 
courts  of  equity,  if  the  nature  of  the  act  or  contract  justify  the  con- 
clusion that  the  party  has  not  exercised  a  deliberate  judgment,  but 
that  he  has  been  imposed  upon,  circumvented,  or  overcome  by 
cunning  or  artifice,  or  undue  influence."  ^  The  rule  of  the  common 
law  seems  to  have  gone  further  in  cases  of  wills  (for  it  is  said,  that, 
perhaps,  it  can  hardly  be  extended  to  deeds  without  circumstances  of 
fraud  or  imposition)  ;  since  the  common  law  requires  that  a  person, 
to  dispose  of  his  property  by  will,  should  be  of  sound  and  disposing 
memory,'*  which  imports  that  the  testator  should  have  understanding 
to  dispose  of  his  estate  with  judgment  and  discretion  ;  and  this  is  to 
be  collected  from  his  words,  actions,  and  behaviour  at  the  time,  and 
not  merely  irom  his  being  able  to  give  a  plain  answer  to  a  common 
question.*  But,  as  fi-aud  in  regard  to  the  making  of  wills  of  real 
estate  belongs  in  a  peculiar  manner  to  courts  of  law,  and  fraud  in 
regard  to  pei'sonal  estate  to  the  Court  of  Probate,  although  some- 
times relievable  in  equity,  that  part  of  the  subject  seems  more  proper 
to  be  discussed  in  a  different  treatise.^ 

§  238  a.  Where  any  fiduciary  relation  has  once  subsisted  between 
the  parties,  the  law  will  always  impose  the  burden  upon  the  purchaser 
of  an  estate,  of  showing  that  all  due  protection  had  been  afforded  to 
the  vendor,  but  not  otherwise.**  And  where,  after  the  death  of  the 
vendor,  the  sale  was  impeached  by  his  devisees,  on  the  ground  that 
at  the  time  of  the  sale  he  was  an  illiterate,  bed-ridden  old  man,  of 
seventy-one  years  of  age,  and  had  acted  without  independent  pro- 
fessional advice,  and  had  conveyed  away  the  property  in  question,  of 
the  value  of  £400,  for  the  consideration  of  board  and  lodging  during 
his  life,  which  continued  only  six  weeks,  it  was  held  that,  in  the 
absence  of  fraud  and  the  evidence  showing  that  he  had  declined  to 
employ  professional  advice  for  himself,  the  transaction  was  not  im- 
peachable on  the  ground  of  mere  inadequacy  of  consideration.'^ 
Courts  of  equity,  in  cases  of  this  character,  which  are  not  unfrequent, 
should  be  very  watchful  not  to  adopt  the  idea  of  the  inequality  of 
the  contract,  apparently  presented,  by  the  sudden  decease  of  the 

*  Blackford  v.  Christian,  1  Knapp,  77.  *  Doncgars  case,  2  Ves.  407,  408  ;  Attor- 

See  Qartside  v.  Isherwood,  1  Bro.  Cn.  App.  ney-General  v.  Parnther,  3  Brown,  Ch.  44!. 

560,  561.  ^  Allen  v.  Macpherson,  5  Beavan,  469 ; 

"  See  Gartside  v.  Isherwood,  1  Bro.  Ch.  s.  c.  on  appeal,  1  Phillips,  Ch.  188. 

App,  560,  561.  «  Harrison  v.  Guest,  6  De  G.,  M.  kfl.  424. 

'  See  the  case  of  Waring  v.  Waring,  6  ^  Harrison  v.   Guest,   supra.    See  also  X* 

Moore,  P.  C.  341,  where  the  subject  is  ably  Denton  v.  Donner,  28  Beavan,  291,  where 

examined,  the  Master  of  the  Rolls  explains  thu  case. 
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party,  to  be  maintained  during  life.  For  while  the  subsequent 
development  of  facts  renders  the  contract  apparently  advantageous 
to  one  party,  the  actual  uncertainty  existing  at  the  date  of  the 
transaction  might  not  only  have  removed  all  the  apparent  inequality, 
but  a  different  result,  in  the  duration  of  life,  would  have  converted 
the  apparent  advantage  into  an  equally  apparent  disadvantage. 
This  superficial  view  of  the  inequality  of  contracts  for  support  during 
life,  based  upon  future  developments,  generally  influences  the  mind 
of  the  party,  and  affords  the  excuse  for  contesting  the  vendee's  title, 
in  the  majority  of  such  cases.  And  the  illusion  is  so  natural,  that  it 
will  be  liable  to  deceive  courts,  unless  very  much  upon  their  guard. 
It  is  laid  down  by  Lord  Romilly,  M.R.,  in  Denton  v,  Donner,^  that 
where  a  person  is  trustee  for  sale,  and  sells  the  estate  to  himself,  the 
transaction  is  absolutely  void  ;  but  in  other  cases,  where  the  trustee 
purchases,  the  burden  of  proof  lies  upon  him  to  show  that  every 
possible  security  and  advantage  were  given  to  the  cestui  que  trust, 
and  that  as  much  as  possible  was  gained  for  him,  or  as  could  have  been 
obtained  under  any  other  circumstances.  Where  the  vendor  was  of 
weak  mind,  and  the  consideration  was  grossly  inadequate,  the  deed  was 
set  aside,  as  an  absolute  conveyance,  and  allowed  to  stand  as  security 
only  for  money  advanced,  and  properly  expended,  on  the  premises.^ 

§  239.  Cases  of  an  analogous  nature  may  easily  be  put,  where  the 
party  is  subjected  to  undue  influence,  although  in  other  respects  of 
competent  understanding.^  As,  where  he  does  an  act,  or  makes  a 
contract,  when  he  is  under  duress,  or  the  influence  of  extreme  terror, 
or  of  threats,  or  of  apprehensions  short  of  duress.  For,  in  cases  of 
this  sort,  he  has  no  free  will,  but  stands  in  viTiciUis,  And  the 
constant  rule  in  equity  is,  that,  where  a  party  is  not  a  free  agent, 
and  is  not  equal  to  protecting  himself,  the  court  will  protect  him.* 
The  maxim  of  the  common  law  is  :  "  Quod  ali^s  bonum  et  justum 
est,  si  per  vim  vel  fraudem  petatur,  malum  et  injustum  efficitur."  ^ 
On  this  account  courts  of  equity  watch  with  extreme  jealousy  all 
contracts  made  by  a  party  while  under  imprisonment ;  and,  if  there 
is  the  slightest  ground  to  suspect  oppression  or  imposition  in  such 
cases,  they  will  set  the  contracts  aside.®  Circumstances,  also,  of 
extreme  necessity  and  distress  of  the  party,  although  not  accom- 
panied by  any  direct  restraint  or  duress,  may,  in  like  manner,  so 


^  23  Beavan,  285,  290. 

N/    '  Longmate  r.  Ledger,  6  Jur.  N.  s.  481. 

*  See  Debenham  v.   Ox,  1   Ves.   276  ; 

Cory  «,  Cory,  1  Ves,  19 ;  Young  u  Peachy, 

2  Atk.   254  ;  1  Mad.   Pr.  Ch.  245,  246. 

See  as  to  illiteracy,  Price  v.  Price,  1  De  U., 

M.   k  G.  808;   Wilkinaon  v.  Fawkes,  9 

Hare,  592. 

\/      *  Evans  v.  Llewellyn,  1  Cox,  340 ;  Crowe 

"^    V.  Ballard,  1  Ves.  Jr.  215,  220 ;  Hawes  v. 


Wyatt,  3  Bro.  Ch.  158 ;  Attorney-General 
V,  Sothon,  2  Vem.  497. 

*  3  Co.  78. 

•  Roy  V.  Duke  of  Beaufort,  2  Atk.  190  ; 
Nichols  V.  Nichols,  1  Atk.  409  ;  Minton 
V.  Hinton,  2  Ves.  634,  635 ;  Falkner  v. 
O'Brien,  2  B.  &  Beatt.  214  ;  Griffith  v. 
Spratley,  1  Cox,  888  ;  UnderhiJl  v.  Hor- 
wood,  10  Ves.  219  ;  Attorney-General  v, 
Sothon,  2  Vern.  497. 
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entirely  overcome  his  free  agency  as  to  justify  the  court  in  setting 
aside  a  contract  made  by  him,  on  account  of  some  oppression,  or 
fraudulent  advantage,  or  imposition,  attendant  upon  it.^ 

§  239  a.  So,  in  a  late  case,^  it  was  held  that  the  Court  of  Bank- 
ruptcy has  power  to  go  behind  a  judgment  or  compromise,  and  to 
refuse  to  admit  a  proof  founded  upon  it,  if  it  can  see  that  the  original 
claim  was  not  a  bona  fide  one,  but  was  made  for  purposes  of  extor- 
tion. In  this  case  it  appeared  on  the  facts  that  the  claimant  knew 
he  had  no  legal  claim,  but  was  aware  of  circumstances  affecting  the 
character  of  the  defendant,  which  would  prevent  the  latter  from 
submitting  to  a  cross-examination. 

§  240.  The  acts  and  contracts  of  infants,  that  is,  of  all  persons 
under  twenty-one  years  of  age  (who  are  by  the  common  law  deemed 
infants),  are  d  fortiori,  treated  as  falling  within  the  like  predica- 
ment.     For  infants  are   by  law  generally   treated   as   having  no 


X>  See  Gould  v,  Okeden,  S  Bro.  VOrl. 
560  ;  Bosanquet  v.  Dashwood,  Cas.  temp. 
Talbot,  37  ;  Proof  v.  Hines,  Cas.  temp. 
Talb.  Ill  ;  Hawes  v.  Wyatt,  3  Bro.  Ch. 
156  ;  Pickett  v.  Loggon,  14  Ves.  215  ; 
Beasley  r.  MaOTath,  2  Sch.  &  Lcfr.  31,  35 ; 
Carpenter  v.  Elliot,  cited  2  Ves.  Jr.  494  ; 
Fanner  v.  Fanner,  1  House  of  Lords  Cases, 
724  ;  Wood  v.  Abrey,  3  Mad.  417  ;  Rams- 
hottom  V,  Parker,  6  Mad.  6  ;  Fitzgerald 
V.  Hainsford,  1  B.  &  Beatt  37,  note  {d)  ; 
Underbill  v.  Horwood,  10  Ves.  219 : 
Crowe  V.  Ballard,  1  Ves.  Jr.  215,  220  ; 
Hugnenin  v.  Baseley,  14  Ves.  273.  The 
doctrine  of  the  common  law,  upon  the  sub- 
ject of  avoiding  contracts  upon  the  ground 
of  mental  weakness,  or  force,  or  undue 
influence,  does  not  seem,  in  any  essential 
manner,  to  differ  from  that  adopted  iu  the 
Roman  law,  or  in  the  law  of  modern  conti- 
nental Europe.  Thus  we  find  in  the 
Roman  law,  that  contracts  may  be  avoided, 
not  only  tor  incapacity,  but  for  mental 
imbecility,  the  use  of  force,  or  the  want  of 
liberty  in  regard  to  the  party  contracting. 
Ait  Pnctor,  Quod  metus  causa  gestum  erit, 
ratum  non  habebo.  Dig.  Lib.  4,  tit.  2, 
1.  1.  But  then  the  force,  or  fear,  must  be 
of  such  a  nature  as  may  well  overcome  a 
firm  man.  Metum  accipiendnm,  Labeo 
dicit,  non  quemlibet  timorem,  sed  majons 
malitatis.  Dig.  Lib.  4,  tit.  2,  1.  5.  The 
party  must  bo  intimidated  by  the  appre- 
hension of  some  serious  evil  of  a  present 
and  pressing  nature.  Metum  non  vani 
hominis  sed  qui  merito  et  in  hominem 
constantissimum  cadat.  Dig.  Lib.  4,  tit. 
2, 1.  6.  lie  must  act,  Mctu  majoris  mali- 
tatis ;  and  feci,  that  it  is  immediate  ;  Me- 
tum presentum  accipere  debemus,  non 
Buspicionem  inferendi  ejus.  See  Dig.  Lib. 
4,  tit.  2,  1.  9  ;  1  Domat,  Civil  Law,  B.  1, 
tit  18,  §  2,  nrt.  1  to  10.  Pothier  gives 
his  assent  to  this  general  doctrine  ;  but  he 
deems  the  civil  law  too  rigid  in  requiring 


the  menace  or  force  to  be  such  as  might  in- 
timidate a  constant  or  firm  man  ;  and  very 
])roperly  thinks,  that  regard  should  be  had 
to  the  age,  sex,  and  condition  of  the  par- 
ties. Pothier  on  Oblig.  n.  25.  Mr.  Evans 
thinks  that  any  contract  produced  by  the 
actual  intimidation  of  another,  ought  to 
be  held  void,  whether  it  were  the  result 
of  personal  iniinnity  merely,  or  of  such 
circumstances  as  might  ordinarily  produce 
the  like  effect  upon  others.  1  Evans, 
Pothier  on  Oblig.  n.  25,  note  (a),  p.  18. 
The  Scottish  law  seems  to  have  followed 
out  the  line  of  reasoning  of  the  Roman  law 
with  a  scrupulous  deference  and  closeness. 
Ersk.  Inst.  B.  4,  tit.  1,  §  26.  The  Scottish 
law  also  puts  the  case  of  imposition  from 
weakness  upon  a  clear  ground^  "  Let  one 
be  ever  so  subject  to  imposition,  yet,  if  he 
has  understanding  enough  to  save  himself 
from  a  sentence  of  idiocy,  the  law  makes 
him  capable  of  managing  his  o>vn  affairs, 
and  consequently  his  deeds,  however  hurt- 
ful they  may  be  to  himself,  must  be 
effectual,  unless  evidence  be  brought,  that 
they  have  been  drawn  or  extorted  from 
him  by  unfair  practices.  Yet  where  lesion 
(injury)  in  the  deed  and  facility  in  the 
grantor  concur,  the  most  slender  circum- 
stances of  fraud  or  circumvention  are  suffi- 
cient to  set  it  aside."  Ersk.  Inst.  B.  4, 
tit.  1,  §  27.  Mr.  Bell  has  also  stated  the 
same  principle  in  the  Scottish  law  with 
great  clearness.  There  may  be  in  one  of 
perfect  age  a  degree  of  weakness,  puerility, 
or '  prodigality,  which,  although  not  such 
as  to  justify  a  verdict  of  insanity,  and 
place  him  under  guardianship,  as  insane, 
may  3'et  demand  some  protection  for  him 
against  unequal  or  gratuitous  alienation. 
1  Bell,  Comm.  139.  See  Harvey  r.  Mount, 
8  Beavan,  439. 

2  Ex  parte  Banner,  In  re  Blythe,  17  Chr 
D.  480. 
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capacity  to  bind  themselves,  from  the  want  of  sufficient  reason  and 
discernment  of  understanding :  and,  therefore,  their  grants  and  those 
of  lunatics  are,  in  many  respects,  treated  as  parallel  both  in  law  and 
reason.  There  are, 'indeed,  certain  excepted  cases,  in  which  infants 
are  permitted  by  law  to  bind  themselves  by  their  acts  and  contracts. 
But  these  are  all  of  a  special  nature ;  as,  for  instance,  infants  may 
bind  themselves  by  a  contract  for  necessaries,  suitable  to  their  degree 
and  quality ;  or  by  a  contract  of  hiring  and  services  for  wages  ;  ^  or 
by  some  act  which  the  law  requires  them  to  do.  And,  generally, 
infants  are  favoured  by  the  law,  as  well  as  by  equity,  in  all  things 
which  are  for  their  benefit,  and  are  saved  from  being  prejudiced  by 
any  thing  to  their  disadvantage.  But  this  rule  is  designed  as  a 
shield  for  their  own  protection ;  it  is  not  allowed  to  operate  as  a 
fraud  or  injustice  to  others  ;  at  least  not  where  a  court  of  equity  has 
authority  to  reach  it  in  cases  of  meditated  fraud. 

§  2A0  a.  In  Hearle  v.  Greenbank,^.  it  was  held  by  Lord  Hardwicke 
that  an  infant  could  not  exercise  a  power  of  appointment  coupled 
with  an  interest  over  real  estate,  but  In  re  Cardross's  Settlement,^  it 
was  held  by  Sir  G.  Jessel,  M.R.,  that  an  infant  might  exercise  an 
authority  even  though  coupled  with  an  interest,  if  the  settlor  showed 
an  intention  that  it  should  be  exercised  during  the  infancy  of  the 
donee ;  and  In  re  D'Angibau,  Andrews  v,  Andrews,*  the  Court  of 
Appeal,  confirming  the  decision  of  Sir  G.  Jessel,  M.R,  held,  that  an 
appointment  by  an  infant  of  personal  property  was  valid.  By  the 
Conveyancing  Act,  1881,  c.  40,  §  1,  a  married  woman,  whether  an 
infant  or  not,  is  given  power  to  appoint  an  attorney  on  her  behalf 
for  the  purpose  of  executing  any  deed  or  doing  any  other  act  which 
she  might  herself  execute  or  do. 

§  241.  In  regard  to  the  acts  of  infants,  some  are  voidable  and 
some  are  void ;  and  so,  also,  in  regai'd  to  their  contracts,  some  are 
voidable  and  some  are  void.  Where  they  are  utterly  void,  they  are 
from  the  beginning  mere  jnuUities,  and  incapable  of  any  operation. 
But  where  they  are  voidable,  it  is  in  the  election  of  the  infant  to 
avoid  them  or  not,  which  he  may  do,  when  he  arrives  at  full  age. 
In  this  respect,  he  is  by  law  differently  placed  from  idiots  and 
lunatics ;  for  the  latter,  as  we  have  seen,  are  not,  or  at  least  may  not, 
at  law,  be  allowed  to  stultify  themselves.  But  an  infant  may,  at  his 
coming  of  age,  avoid  or  confirm  any  voidable  act  or  contract  at  his 
pleasure.  In  general,  where  a  contract  may  be  for  the  benefit  or  to 
the  prejudice  of  an  infant,  he  may  avoid  it  as  well  at  law  as  in 
equity.  Where  it  can  never  be  for  his  benefit,  it  is  utterly  void. 
And  in  respect  to  the  acts  of  infants  of  a  more  solemn  nature,  such 

1  Wood  V,  Fenwick,  10  Mees.  &  Welsh.  3  9  Ch.  D.  728. 
195.  ^  15  Ch.  D.  228. 

2  3  Atk.  695. 
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as  deeds^  gifts,  and  grants,  this  distinction  has  been  insisted  on,  that 
such  as  do  take  effect  by  delivery  of  his  hand  are  voidable  ;  but  such 
as  do  not  so  take  effect  ai-e  void.^ 

§  242.  But,  independently  of  these  general  grounds,  it  is  clear, 
that  contracts  made  and  acts  done  by  infants  in  favour  of  persons 
knowing  their  imbecility  and  want  of  discretion,  and  intending  to 
take  advantage  of  them,  ought,  upon  general  principles,  to  be  held 
void,  and  set  aside,  on  account  of  fraud,  circumvention,  imposition, 
or  undue  influence.  And  it  is  upon  this  ground  of  an  inability  to 
give  a  deliberate  and  binding  consent,  that  the  nullity  of  such  acts 
and  contracts  is  constantly  put  by  publicists  and  civilians.  Infams 
non  mvZtum  afurioso  diatat 

§  242  a.  By  37  &  38  Vict  c.  62  (The  Infants  Relief  Act,  1874),  s.  1, 
all  contract3,  whether  by  specialty  or  by  simple  contract,  thenceforth 
entered  into  by  infants  for  the  repayment  of  money  lent  or  to  be 
lent,  or  for  goods  supplied  or  to  be  supplied  (other  than  contracts  for 
necessaries),  and  all  accounts  stated  with  infants,  shall  be  absolutely 
void,  provided  always  that  this  enactment  shall  not  invalidate  any 
contract  into  which  an  infant  may  by  any  existing  or  future  statute, 
or  by  the  rules  of  common  law  or  equity,  enter,  except  such  as  now 
by  law  are  voidable.  By  §  2,  no  action  shall  be  brought  whereby  to 
charge  any  person  on  any  promise  made  after  full  age  to  pay  any 
debt  contracted  during  infancy,  or  upon  any  satisfaction  made  after 
full  age  of  any  promise  or  contract  made  during  infancy,  whether 
there  shall  or  shall  not  be  any  new  consideration  for  such  promise  or 
ratification  after  full  age. 

§  243.  In  regard  to  fer)ie8  covert,  the  case  is  still  stronger ;  for, 
generally  speaking,  at  law  th6y  have  no  capacity  to  do  any  acts,  or 
to  enter  into  any  contracts ;  and  such  acts  and  contracts  are  treated 
as  mere  nullities.  And  in  this  respect  equity  generally  follows  the 
law.  This  disability  of  married  women  proceeds,  it  is  said,  upon  the 
consideration,  that,  if  they  were  allowed  to  bind  themselves,  the  law 
having  vested  their  property  in  their  husbands,  they  would  be  liable 
on  their  engagements,  without  the  means  of  answering  them.  And 
if  they  were  allowed  to  bind  their  husbands,  they  might,  by  the 
abuse  of  such  a  power,  involve  their  husbands  and  families  in  ruin. 
But  perhaps  the  more  exact  statement  would  be  that  it  is  a  funda- 
mental policy  of  the  common  law,  to  allow  no  diversity  of  interests 
between  husband  and  wife ;  and  for  this  purpose  it  is  necessary  to 
take  from  the  wife  all  power  to  act  for  herself  without  his  consent ; 
and  to  disable  her,  even  with  his  consent  (for  ber  own  protection 
against  his  influence),  from  becoming  personally  bound  by  any  act  or 

>  Zoiich  V,  Parsons,  3  Burr.  1794  ;  Perkins,  §  12. 
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conti-act  whatsoever,  done  in  pais.  Courts  of  equity  have,  indeed, 
broken  in  upon  this  doctrine ;  and  have,  in  many  respects,  treated 
the  wife  as  capable  of  disposing  of  her  own  separate  property,  and  of 
doing  other  acts,  as  if  she  were  a  fenie  sole.  In  cases  of  this  sort, 
the  same  principles  will  apply  to  the  acts  and  contracts  of  a  feme 
covert,  as  would  apply  to  her  as  Sifeme  sole,  unless  the  circumstances 
give  rise  to  the  presumption  of  fraud,  imposition,  unconscionable 
advantage,  or  undue  influence. 

§  243  a.  By  the  Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  the  equitable  doctrines  as  to  the  power  and  liability  of 
a  married  woman  to  bind  her  separate  property  are  confirmed  ;  ^  and 
it  further  enacts  that  every  contract  entered  into  by  a  married 
woman  shall  be  deemed  to  be  a  contract  entered  into  by  her  with 
respect  to  her  separate  property,  unless  the  contrary  be  shown,^  and 
that  every  contract  entered  into  by  a  married  woman  shall  bind  not 
only  the  separate  property  she  may  be  possessed  of  or  entitled  to  at 
the  date  of  entering  into  the  contract,  but  also  any  which  she  may 
thereafter  acquire.  With  respect  to  her  powers  of  disposition  over 
her  separate  property,  the  act  also  confirms  the  equitable  doctrines 
on  this  point,  by  enacting  that  a  married  woman  shall  be  capable  of 
acquiring,  holding,  and  disposing,  by  will  or  otherwise,  of  any  real  or 
personal  property  in  the  same  manner  as  if  she  were  a  fenie  sole 
without  the  intervention  of  any  trustee.^ 

§  244.  Of  a  kindred  nature  to  the  cases  already  considered,  are 
cases  of  bargains  of  such  an  unconscionable  nature,  and  of  such  gross 
inequality,  as  naturally  lead  to  the  presumption  of  fraud,  imposition, 
or  undue  influence.  This  is  the  sort  of  fraud  to  which  Lord  Hard- 
wicke  alluded,  in  the  passage  already  cited,^  when  he  said,  that  they 
were  such  bargains  that  no  man  in  his  senses  and  not  under  delusion 
would  make,  on  the  one  hand,  and  as  no  honest  and  fair  man  would 
accept,  on  the  other,  being  inequitable  and  unconscientious  bargains.^ 
Mere  inadequacy  of  price,  or  any  other  inequality  in  the  bargain,  is 
not,  however,  to  be  understood  as  constituting,  per  se,  a  ground  to 
avoid  a  bargain  in  equity.®     For  courts  of  equity,  as  well  as  courts  of 


'  §  1  (2). 

*  §  11  (3).  Altering  the  law  laid  down 
by  the  Court  of  Appeal  in  Pike  v,  Fitz- 
gibbon,  17  Ch.  D.  574. 

'  §  1  (1). 

*  Ante,  §  188. 

*  Chesterfield  v.  Janssen,  2  Vrs.  155  ; 
Harvev  v.  Mount,  8  Beavan,  439. 

«  Griffith  V.  Spratley,  1  Cox,  383  ;  Copis 
V.  Middleton,  2  Mad.  409 ;  Collier  v. 
Brown,  1  Cox,  428  ;  Low  v,  Barchard,  8 
Ves.  133  ;  Western  v.  Russel,  3  Ves.  & 
Beam.  180 ;  Nay  lor  v.  Winch,  1  Sim.  & 
Stu.   565  ;  Borcll  v.  Dann,  2  Hare,  440 


450.  In  this  case,  Mr.  Vice-chancellor 
Wigram  said  :  "  Now  with  respect  to  the 
adequacy  of  the  consideration  alone,  con- 
sidered apart  from  the  alleged  improvi- 
dence in  tlie  manner  of  selling,  I  certainly 
understand  the  rule  of  the  court  to  be 
that,  even  in  ordinary  cases,  and  a  fortiori 
in  cases  of  sales  by  public  auction,  mere 
inadequacy  of  consideration  is  not  a  ground 
even  for  refusing  a  decree  for  specific  per- 
formance of  an  unexecuted  contract  (White 
r.  Damon,  ex  parte  Latham),  and  still  less 
can  it  be  a  ground  for  rescinding  an  exe- 
cuted contract.    The  only  exception  wliich 
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law,  act  upon  the  ground  that  every  person  who  is  not,  from  his 
peculiar  condition  or  circumstances,  under  disability,  is  entitled  to 
dispose  of  his  property  in  such  manner  and  upon  such  terms  as  he 
chooses ;  and  whether  his  bargains  are  wise  and  discreet,  or  profitable 
or  unprofitable,  or  otherwise,  are  considerations,  not  for  courts  of 
justice,  but  for  the  party  himself  to  deliberate  upon. 

§  245.  Inadequacy  of  consideration  is  not,  then,  of  itself,  a  distinct 
principle  of  relief  in  equity.  The  common  law  knows  no  such  prin- 
ciple. The  consideration,  be  it  more  or  less,  supports  the  contract 
Common  sense  knows  no  such  principle.  The  value  of  a  thing  is 
what  it  will  produce  ;  and  it  admits  of  no  precise  standard.  It  must 
be  in  its  nature  fluctuating,  and  will  depend  upon  ten  thousand 
different  circumstances.  One  man,  in  the  disposal  of  his  property, 
may  sell  it  for  less  than  another  would.  He  may  sell  it  under  a 
pressure  of  circumstances,  which  may  induce  him  to  part  with  it  at  a 
particular  time.  If  courts  of  equity  were  to  unravel  all  these  trans- 
actions, they  would  throw  everything  into  confusion,  and  set  afloat 
the  contracts  of  mankind.^  Such  a  consequence  would,  of  itself,  be 
sufficient  to  show  the  inconvenience  and  impracticability,  if  not  the 
injustice,  of  adopting  the  doctrine  that  mere  inadequacy  of  considera- 
tion should  form  a  distinct  ground  for  relief. 

§  243  a.  This  subject  was  considerably  discussed  in  Harrison  v. 
Guest,  before  the  House  of  Lords,^  where  it  is  decided,  that  the  fact 
that  the  deed  incorrectly  recites  the  consideration  of  the  contract  on 
which  the  conveyance  was  made,  will  not  warrant  a  suit  in  equity  to 
set  aside  the  contract,  but  only  to  reform  the  conveyance.  And 
where  no  fiduciary  relation  exists  between  the  parties  dealing  for  the 
sale  and  purchase  of  an  estate,  mere  inadequacy  of  consideration,  or 
irregularity  in  the  statement  of  it  in  the  conveyance,  is  not  sufficient 
to  impeach  the  contract,  so  as  to  induce  a  court  of  equity  to  set  it 
aside. 

§  246.  Still,  however,  there  may  be  such  an  unconscionableness  or 
inadequacy  in  a  bargain,  as  to  demonstrate  some  gross  imposition 


I  believe  can  he  stated,  i$!,  where  the  inade- 
quacy of  consideration  is  so  gross,  as  of 
itself  to  prove  fraud  or  imposition  on  the 
]>art  of  the  purchaser.  Frnud  in  the  ])ur- 
chaser  is  of  the  essence  of  the  objection  to 
the  contract  in  such  a  case.  The  case 
must,  however,  be  strong,  indued,  in  which 
a  court  of  justice  shall  say,  that  a  pur- 
chaser at  a  public  auction,  between  wliom 
and  the  vendors  there  has  been  no  previous 
communication  affecting  the  fairness  of  the 
sale,  is  chargeable  with  fraud  or  imposi- 
tion, only  because  his  bidding  did  not 
greatly  exceed  the  amount  of  the  vendor's 
i-eservcd  bidding.     1  am  i>erfectly  satisfied 


that  the  plaintiff's  case  cannot  l)e  sustained 
upon  the  ground  of  mere  inadequacy. 
Another  principle  must  be  iutroduced.  It 
must  be  made  out  that  the  assi^ees  were 
guilty  of  a  breacli  of  trust  in  fixing  so  low 
a  reserved  bidding  as  £900 ;  and  (as  I  have 
already  observed)  that  the  purchaser  was 
bound  to  have  ascertained  that  a  breach  of 
trust  had  not  been  committed  in  that  re- 
spect before  he  accepted  the  conve^'ance.  *' 

*  Per  Lord  Ch.  Baron  Eyre,  in  Griffith 
V  Spratley,  1  Cox,  383 ;  1  Mad.  Pr.  Ch. 
213,  214. 

2  8  Ho.  Lds.  Cas.  481. 
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or  some  undue  influence ;  and  in  such  cases  courts  of  equity  ought 
to  interfere,  upon  the  satisfactory  ground  of  fraud.^  *  But  then  such 
unconscionableness  or  such  inadequacy  should  be  made  out  as  would 
(to  use  an  expressive  phrase)  shock  the  conscience,  and  amount  in 
itself  to  conclusive  and  decisive  evidence  of  fraud.*  And  where 
there  are  other  ingredients  in  the  case,  of  a  suspicious  nature,  or 
peculiar  relations  between  the  parties,  gross  inadequacy  of  price  must 
necessarily  furnish  the  most  vehement  presumption  of  fraud.^ 

§  247.  The  difficulty  of  adopting  any  other  rule,  which  would  not, 
in  the  common  intercourse  and  business  of  human  life,  be  found 
productive  of  serious  inconvenience  and  endless  litigation,  is  con- 
ceded by  civilians  and  publicists ;  and,  for  the  most  part,  they  seem 
silently  to  abandon  cases  of  inadequacy  in  bargains  where  there  is 
no  fraud,  to  the  forum  of  conscience,  and  morals,  and  religion.  Thus, 
Domat,  after  remarking  that  the  law  of  nature  obliges  us  not  to  take 
advantage  of  the  necessities  of  the  seller,  to  buy  at  too  low  a  price, 
adds :  "  But  because  of  the  difficulties  in  fixing  the  just  price  of 
things,  and  of  the  inconveniences,  which  would  be  too  many  and  too 
great,  if  all  sales  were  annulled,  in  which  the  things  were  not 
sold  at  their  just  value,  the  laws  connive  at  the  injustice  of  buyers, 
except  in  the  sale  of  lands,  where  the  price  given  for  them  is  less 
than  half  of  their  value."  *  So  that,  in  the  civil  law,  sales  of  personal 
property  are  usually  without  redress ;  and  even  sales  of  immovable 
property  are  in  the  same  predicament,  unless  the  inadequacy  of  price 
amounts  to  one-half  the  value :  a  rule  purely  artificial,  and  which 
must  leave  behind  it  many  cases  of  gross  hardship  and  unconscion- 
able advantage.  The  civil  law,  therefore,  in  fixing  a  moiety,  and 
confining  it  to  immovable  property,  admits,  in  the  most  clear  manner 
the  impracticability  of  providing  for  all  cases  of  this  nature.  "  Rem 
majoris  pretii  (says  the  Code)  si  tu,  vel  pater  tuus  minoris  distraxerit; 
humanum  est,  ut  vel  pretium.  te  restituente  emptoribus,  fundum 
venundatum  recipias,  auctoritate  judicis  intercedente  ;  vel  si  emptor 
elegerit,  quod  deest  justo  pretio,  recipias ;"  **  thus  laying  down  the 
broadest  nile  of  equity  and  morals,  adapted  to  all  cases.  But  the 
law-giver,  struck  with  the  unlimited  nature  of  the  proposition,  imme- 
diately adds,  in  the  same  law,  that  the  party  shall  not  be  deemed  to 
have  sold  at  an  undervalue,  unless  it  amounts  to  one-half.  "  Minus 
autem  pi'etium  esse  videtur,  si  nee  dimidia  pars  veri  pretii  soluta 

>  Ibid.  ;  Gartsitle  v.  Isherwood,  1  Bro.  r.  Weldon,  2  Ves.  516,  518  ;  Com.  Dig. 

Ch.  App.  568,  660,  661.  Chancery,  3  M.  1 ;  Ilugnenin  v,  Baseley, 

*  Coles  V.  Trecothick,  9  Ves.  246;  Un-  14  Ves.  273. 

derliiU  v.  Harwood,  10  Ves.   219  ;  Copis  *  1  Domat,  Civil  Law,  B.  1,  tit.  2,  §  3, 

V.   Middleton,  2  Mad.  409  ;  Stillwell   v,  9,  art.  1.     See  also  Heineccius,  Elem.  I.  N. 

Wilkinson,  Jacob,  280  ;  Peacock  v.  Evans,  et  G.  §  352  ;  id.  §  340. 

16  Ves.  512;  Gwynne  v.  Heaton,  1  Bro.  »  Cod.  Lib.  4,  tit.  44,  1.  2 ;  id.  1.  9  ; 

Ch.  9.  Heinecc.  Elem.  J.  N.  and  N.  §  340,  352  ; 

3  Wormack  v.  Rogers,  9  Geo.  60  ;  How  post,  §  248. 
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sit;"^  a  logic  not  very  clear  and  indisputable.*  And  yet  the  civil 
law  was  explicit  enough  in  denouncing  fraudulent  bargains.  "Si 
pater  tuus  per  vim  coactus  domum  vendidit ;  ratum  non  habebitur, 
quod  non  bon&  fide  gestum  est.  Malse  fidei  emptio  irrita  est.^  Ad 
rescindendam  venditionem,  et  malse  fidei  probationem,  hoc  solum 
non  sufficit^  quod»  magno  pretio  fundum  comparatum^  minoris  dis- 
tractum  esse  commemoras."  ^  So  that  we  see,  in  this  last  passage, 
the  very  elements  of  the  doctrine  of  equity  on  this  subject. 

§  248.  Pothier,  too,  of  whom  it  has  been  remarked,  that  he  is 
generally  swayed  by  the  purest  morality,  says :  "  Equity  ought  to 
preside  in  all  agreements.  Hence  it  follows,  that,  in  contracts  of 
mutual  interest,  where  one  of  the  contracting  parties  gives  or  does 
something,  for  the  purpose  of  receiving  something  else,  as  a  price 
and  compeusation  for  it,  an  injury  suffered  by  one  of  the  contracting 
parties,  even  when  the  other  has  not  had  recourse  to  any  artifice  to 
deceive  him,  is  alone  sufficient  to  render  such  contracts  vicious.  For 
as  equity,  in  matters  of  commerce,  consists  in  equality,  when  that 
equity  is  violated,  as  when  one  of  the  parties  gives  more  than  he 
receives,  the  contract  is  vicious  for  want  of  the  equity  which  ought 
to  preside  in  it."  He  immediately  adds :  "  Although  any  injury 
whatever  renders  contracts  inequitable,  and  consequently  vicious, 
and  the  principle  of  moral  duty  (le  for  interieur)  induces  the  obliga- 
tion of  supplying  the  just  price ;  yet  persons  of  full  age  are  not 
allowed  in  point  of  law  to  object  to  their  agreements  as  being 
injurious,  unless  the  injury  be  excessive ;  a  rule  wisely  established 
for  the  security  and  libeiiy  of  commerce,  which  requires  that  a 
person  shall  not  be  easily  permitted  to  defeat  his  agreements  ;  other* 
wise  we  should  not  venture  upon  making  any  contract,  for  fear  that 
the  other  party,  imagining  himself  to  be  injured  by  the  terms  of  it, 
would  oblige  us  to  follow  it  by  a  lawsuit.  That  injury  is  commonly 
deemed  excessive  which  amounts  to  more  than -a  moiety  of  the  just 
price.  And  the  person  who  has  suflFered  such  an  injury  may,  within 
ten  years,  obtain  letters  of  rescission  for  annulling  the  contract."  ^ 

§  249,  After  such  concessions  we  may  well  rest  satisfied  with  the 
practical  convenience  of  the  rule  of  the  common  law,  which  does  not 
make  the  inequality  of  the  bargain  depend  solely  upon  the  price, 

1  Co<L  Lib.  4,  tit.  44,  I.  2  ;  id.  1.  9 ;  1  et  conditionibus  juris  est     Dig.  Lib.  19, 

Domat,  Civil  Law,  B.  1,  tit.  2,  §  9.  tit.  2,  1.  22,  §  3  ;  1  Domat,  Civil  Law,  B. 

-  In  another  place  the  civil  law,  in  re-  1,  tit.  18,  p.  247. 

lation  to  sales,  seems  plainly  to  wink  out  '  Cod.  Lib.  4,  tit.  44,  1.  1,  4,  8. 

of   sight    the    immonuity  of  inadequate  *  Cod.  Lib.  4,  tit.  44,  1.  4  ;  id.  1.  8,  10. 

bargains.     Quemadmodum  in  emendo  et  See  1  Domat,  B.  1,  tit.  18,  Vices  of  Cove- 

vendendo  naturaliter  concessum  est,  quod  nants,  p.  247. 

pluris  sit,  minoris  em  ere,  quod  minoris  *  Pothier  on  Oblig.  n.  33,  34,  by  Evans ; 

sit,  pluris  vend  ere.     Et  ita  invicem  sc  cir-  antCj  §  347. 
cumscribere,   ita  in  locatioiiibus    quoque 
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but  upon  the  other  attendant  circumstances  which  demonstrate 
imposition,  or  some  undue  influence.  The  Scottish  law  has  adopted 
the  same  practical  doctrine.^ 

§  250.  This  part  of  the  subject  may  be  concluded  by  the  remark  that 
courts  of  equity  will  not  relieve  in  all  cases,  even  of  very  gross  inadequacy, 
attended  with  circumstances  which  might  otherwise  induce  them  to  act, 
if  the  parties  cannot  be  placed  in  statu  quo  ;  as,  for  instance,  in  eases 
of  mairiage  settlements ;  for  the  court  cannot  unmarry  the  parties.' 

§  251.  Cases  of  surprise,  and  sudden  action  without  due  delibera- 
tion, may  properly  be  referred  to  the  same  head  of  fraud  or 
imposition.^  An  undue  advantage  is  taken  of  the  party  under 
circumstances  which  mislead,  confuse,  or  disturb  the  just  result  of 
his  judgment  and  thus  expose  him  to  be  the  victim  of  the  artful,  the 
importunate,  and  the  cunning.  It  has  been  very  justly  remarked  by 
an  eminent  writer,  that  it  is  not  every  surprise  which  will  avoid  a 
deed  duly  made.  Nor  is  it  fitting,  for  it  would  occasion  great 
uncertainty,  and  it  would  be  impossible  to  fix  what  is  meant  by 
surprise,  for  a  man  may  be  said  to  be  surprised  in  every  action 
which  is  not  done  with  so  much  discretion  as  it  ought  to  be.  The 
surprise  here  intended  must  be  accompanied  with  fraud  and  circura- 


X 


>  Erskine,  Inst.  B.  4,  tit  1,  §  27 ;  anU^ 
%  247  ;  note  (2),  p.  262. 

«  1  Mad.  l^r.  Ch.  215 ;  North  x.  Ansall, 
2  P.  Will.  619. 

•  »  See  mUe,  §  120,  note  (1) ;  How  v. 
Weldon,  2  Ves.  516.  Mr.  Baron  Powel, 
in  the  Earl  of  Bath  and  Montague's  case 
(8  Ch.  Cas.  56),  used  the  following  lan- 
guage :  *'  It  is  said  that  thin  is  a  deed  that 
was  obtained  by  sunirise  and  circumven- 
tion. Now,  I  perceive  this  word  surprise 
is  of  a  very  large  and  general  extent  They 
say,  that  if  the  deed  oe  not  read  to  or  by 
the  party,  that  is  a  surprise ;  nay,  the 
mistake  of  a  counsel  that  draws  the  deed, 
either  in  his  recitals  or  other  things,  that 
is  a  surprise  of  a  counsel,  and  the  surprise 
of  counsel  must  be  interpreted  the  surprise 
of  the  client,  &c.  If  these  thin^  be  suffi- 
cient to  let  in  a  court  of  equity,  to  set 
aside  deeds  found  by  verdict  to  be  good  in 
law,  then  no  man's  property  can  be  safe. 
I  hardly  know  any  surprise,  that  should 
be  suflicient  to  set  aside  a  deed  after  a 
verdict,  unless  it  be  mixed  up  with  fraud, 
and  that  expressly  proved."  Lord  Chief 
Justice  Treby,  in  the  same  case  (p.  74), 
said :  *' As  to  the  first  point  of  surprise, 
&c.,  I  confess  1  am  still  at  a  loss  for  the 
very  notion  of  surjirise  ;  for  I  take  it  to  be 
either  falsehood  or  forgery,  that  is,  though 
I  take  it  they  would  not  use  the  word,  in 
this  case,  fraud,  if  that  be  not  the  meaning 
<tf  it,  to  be  something  done  unawares,  nor 
with  fdl  the  precaution  and  deliberation, 
as  possibly  a  deed   may  be  done.     Here 


was  a  case  cited  not  long  ago,  &c.,  out  of 
the  civil  law,  about  surprise,  &c.  A  man 
was  informpd  by  his  kinsman  that  his  son 
was  dead,  and  so  got  him  to  settle  his 
estate  upon  him.  This  is  called  in  the 
civil  law,  surreptiOf  &c.  Now  the  civilians 
define  that  thus :  Surreptio  est  cum  per 
falsam  rei  narrationem,  aliouid  exton^ue- 
tur,  when  a  man  will,  by  false  suggestion, 
prevail  upon  another  to  do  that  which 
otherwise  ne  would  not  have  done.  And  I 
make  no  doubt  that  equity  ought  to  set 
aside  that,  but  then  this  is  probably  called 
a  fraud. "  See  Loixi  Holt's  opinion  in  the 
same  case  (p.  103).  The  lord  keeper  (Lord 
Somers),  in  the  same  case,  said  (p.  114) : 
"  Now,  for  this  word  surprise,  it  is  a  word 
of  a  general  signification,  so  general  and  so 
uncertain,  that  it  is  impossiole  to  fix  it 
A  man  is  surprised  in  every  rash  and  in- 
discreet action,  or  whatsoever  is  not  done 
with  so  much  judgment  as  it  ought  to  be. 
But  I  suppose  the  gentlemen  who  use  that 
word  in  this  case  mean  such  surprise  as  is 
attended  and  accompanied  with  fraud  and 
circumvention.  Such  a  surprise  may,  in- 
deed, be  a  good  ground  to  set  aside  a  deed 
so  obtained  in  equity,  and  hath  been  so  in 
all  times.  But  any  other  surprise  never 
vxzs,  and  I  hope  never  will  be,  because  it 
will  introduce  such  a  wild  uncertainty  in 
the  decrees  and  judgments  of  the  court,  hh 
.will  be  of  greater  consequence  than  the 
relief  in  any  case  will  answer  for."  Si*9 
avfe.  §  120,  note  (1). 


156 


EQUITY  JURISPBUDENCE. 


[CH.  Vl. 


vention^  or  at  least  by  such  circumstances  as  demonstrate  that  the 
party  had  no  opportunity  to  use  suitable  deliberation,  or  that  there 
was  some  influence  or  management  to  mislead  him.  If  proper  time 
is  not  allowed  to  the  party  and  he  acts  improvidently^  if  he  is 
importunately  pressed,  if  those  in  whom  he  places  confidence  make 
use  of  strong  persuasions,  if  he  is  not  fully  aware  of  the  consequences 
but  is  suddenly  drawn  in  to  act,  if  he  is  not  permitted  to  consult 
disinterested  friends,  or  counsel  before  he  is  called  upon  to  act,  in 
circumstances  of  sudden  emergency,  or  unexpected  right  or  acquisi- 
tion ;  in  these  and  many  like  cases,  if  there  has  been  great  inequality 
in  the  bargain,  courts  of  equity  will  assist  the  party  upon  the  ground 
of  fraud,  imposition,  or  unconscionable  advantage.^ 

§  252.  Many  other  cases  might  be  put,  illustrative  of  what  is 
denominated  actual  or  positive  fraud.^  Among  these  are  cases  of  the 
fraudulent  suppression  or  destiiiction  of  deeds  and  other  instruments 
in  violation  of,  or  injury  to,  the  rights  of  others  f  fraudulent  awards, 
with  an  intent  to  do  injustice  ;^  fraudulent  appointments  and  revoca- 
tions, under  powers ;  fraudulent  prevention  of  acts  to  be  done  for  tbe 
benefit  of  others,  under  false  statements  or  false  promises  f  frauds  in 
relation  to  trusts  of  a  secret  or  special  nature  f  frauds  in  verdicts^ 
judgments,  decrees,  and  other  judicial  proceedings  -^  frauds  in  the 
confusion  of  boundaries  of  estates  and  matters  of  partition  and  dower ; 
frauds  in  the  administration  of  charities  ;  and  frauds  upon  creditors, 
and  other  persons,  standing  upon  a  like  equity. 

§  252  a.  There  is  a  case  of  some  interest,  decided  by  the  Court  of 
Chancery  Appeal,®  where  the  grounds  of  equitable  interference  in 
setting  aside  judgments  and  decrees  is  considerably  discussed  by  two 
very  eminent  equity  judges,  Lords  Justices  Cairns  and  Bolt.  The 
conclusion  to  which  these  learned  judges  came  was,  that  the  fraud,  to 
justify  such  a  proceeding  in  a  court  of  equity,  must  be  actual  and 
positive,  and  not  merely  constructive.  And  we  have  had  occasion  to 
say,  in  former  editions  of  these  Commentaries,  that  the  fraud,  to 


1  Evans  v.  Llewellyn,  1  Cox,  439,  440 ; 
fi.  c.  2  Bro.  Ch.   150  ;  Irnham  v.  Child, 
1  Bro.  Ch.  92 ;  Townshend  v.  Stangroom, 
«  Ves.  388  ;  Pickett  v.  Loggon,  14  Ve& 
-215. 

'  See  Com.  Dig.  Chancery,  3  M.  1,  &c. 
.    '  Bowles  V.  Stewart,  1  Sch.  t  Lefr.  222, 
225  ;  Dormer  v.  Fortescue,  3  Atk.   124  ; 
Eyton  V.  Eyton,  2  Veni.  880  ;  Dalton  v. 
Coatsworth,  1  P.  Will  788. 

*  Brown  v.  Brown,  1  Vem.  167,  and  Mr. 
Raithby's  note  (1),  159  ;  Com.  Dig.  Chan- 
^•ery,  2  K.  6  ;  Champion  v.  Wenhani, 
Ambl.  246. 

*  Lnttrell  *o.  Lord  Waltham,  cited  14 
VeR.  290  ;  Jones  v.  Martin,  6  Bro.  Pari. 
(.Hs.  437  ;  5  Ves.  266,  note  ;  2  Chance  on 


Powers,  ch.  23,  §  8,  arts.  8016  to  8025 ; 
Sugden  on  Powers,  ch.  6,  §  2,  pp.  877  to 
887  (3rd  edit. ). 

•  2  Mad.  Pr.  Ch.  97,  98  ;  1  Hoyenden 
on  Frauds,  ch.  13,  p.  468,  &c. ;  Dalbiac  v. 
Dalbiac,  16  Ves.  124. 

7  1  Mad.  Pr.  Ch.  286,  287 ;  Com.  Dig. 
Chancery,  8  M.  1,  8  N.  1,  3  W. ;  Daven- 
port V.  Stafford,  8  Beavan,  508  ;  Langley 
V.  Fisher,  9  Beayan,  90. 

•  Patch  V.  Ward,  8  Ch.  208,  follow- 
ing Carew  v.  Johnson,  2  Sch.  k  Let 
308.  See  also  Richmond  v.  Taylenr,  1  P. 
Wms.  734,  736  ;  Kennedy  v.  Daly,  1  Seh. 
k  lief.  365,  874  ;  Brodie  v.  Lord  Mostyh; 
33  Beav.  467  ;  2  D.  J.  &  S.  S78  ;  Uw 
Rpp.  4  H.  L.  804. 
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justify  a  court  of  equity  in  setting  aside  the  judgments  of  courts, 
either  of  law  or  of  equity,  domestic  or  foreign,  must  be  that  which 
occurs  in  the  very  concoction  or  procuring  of  the  judgment  itself, 
and  something  not  known  to  the  opposite  party  at  the  time,  and 
for  not  knowing  which  he  is  not  chargeable  with  neglect  or 
inattention. 

§  252  b.  In  the  late  case  of  Flower  v,  Uoyd,^  which  was  an  action 
to  set  aside  a  judgment  on  the  ground  that  the  judgment  had  been 
obtained  by  fraud,  Bacon^  Y.-C,  made  a  decree  in  the  plaintiff's 
favour,  but  the  decision  of  the  learned  yice-Chancellor  was  reversed 
on  the  ground  that  no  case  of  fraud  had  in  fact  been  satisfactorily 
established ;  but  Lord  Justice  James  observed,  '*  Assuming  all  the 
alleged  falsehood  and  fraud  to  have  been  substantiated,  is  such  a  suit 
as  the  present  sustainable  ?  That  question  would  require  very  grave 
consideration  indeed  before  it  is  answered  in  the  affirmative.  Where 
is  litigation  to  end,  if  a  judgment  obtained  in  an  action  fought  out 
adversely  between  two  litigants  sui  juris  and  at  arm's  length,  could 
be  set  aside  by  a  fresh  action  on  the  ground  that  perjury  had  been 
committed  in  the  first  action,  or  that  false  answers  had  been  given  to 
interrogatories,  or  a  misleading  production  of  documents,  or  of  a 
machine,  or  of  a  process  had  been  given  ?  There  are  hundreds  of 
actions  tried  every  year  in  which  the  evidence  is  irreconcileably  con- 
fiicting  and  must  be  on  one  side  or  other  wilfully  and  corruptly  perjured. 
In  this  case,  if  the  plaintiffs  had  sustained  on  appeal  the  judgment  in 
their  favour,  the  present  defendants,  in  turn,  might  bring  a  fresh  action 
to  set  that  judgment  aside  on  the  ground  of  perjury  of  the  principal 
witness  and  subornation  of  perjury,  and  so  the  parties  might  go  on 
alternately  ad  i/nfinitum.  There  is  no  distinction  in  principle 
between  the  old  common  law  action  and  the  old  chancery  suit,  and 
the  court  ought  to  pause  long  before  it  establishes  a  precedent  which 
would  or  might  make,  in  numberless  cases,  judgments  supposed  to  be 
final,  only  the  commencement  of  a  new  series  of  actions." 

§  253.  Some  of  the  cases,  falling  under  each  of  these  heads,  belong 
to  that  large  class  of  frauds  commonly  called  constructive  frauds, 
which  will  naturally  find  a  place  in  our  future  pages.  But,  as  it  is 
the  object  of  these  Commentaries,  not  merely  to  treat  of  questions  of 
relief,  but  also  of  principles  of  jurisdiction,  a  few  instances  will  be  hei-e 
adduced  as  examples  of  both  species  of  fraud 

§  254.  In  the  first  place,  as  to  the  suppression  and  destruction  of 
deeds  and  wills,  and  other  instruments.  If  an  heir  should  suppress 
them,  in  order  to  prevent  another  party,  as  a  gi*antee  or  devisee,  from; 

1  10  Ch.  D.  327,  see  pp.  883,  834.    See      Patch  v.  Ward,  8  Ch.  203.    ^eeanU,  §  184. 
also  Carew  v.  Johnston,  2  Sch.  k  Lef.  308 ;      and  note,  post,  §  440. 


158 


EQUITY  JURISPRUDENCE. 


[CH.  VI. 


obtaining  the  estate  vested  in  him  thereby,  courts  of  equity,  upon 
due  proof  by  other  evidence,  would  grant  relief,  and  perpetuate  the 
possession  and  enjoyment  of  the  estate  in  such  grantee  or  devisee.^ 
For  cases  for  relief  against  spoliation  come  in  a  favourable  light 
before .  courts  of  equity,  in  odium  apoliatoris ;  and  where  the 
contents  of  a  suppressed  or  destroyed  instrument  are  proved,  the 
party  (as  he  ought)  will  receive  the  same  benefit  as  if  the  instrument 
were  produced.^ 

§  255.  In  the  next  place,  frauds  in  regard  to  powers  of  appoint* 
ment.  A  person,  having  a  power  of  appointment  for  the  benefit  of 
others,  shall  not,  by  any  contrivance,  use  it  for  his  own  benefit    Thus, 


>  Hunt   V.    Matthews,    1    Veni.    408 ; 
Wardotir  v.  Binsford,  1  Vem.  452 ;  2  P. 
Will.  748,  749 ;  Dalton  v.  Coataworth,  1 
P.  Will.  731 ;  Woodroff  v.  Burton,  cited  1 
P.  Will.  784  ;  Finch  v.  Newnham,  2  Vem. 
216 ;  Hampden  v.  Hampden,  1  Bro.  Pari. 
Cas.  250 ;  8.   c.    cited   1   P.   Will.    733  ; 
Barnesley  v.   Powell,    1   Ves.    119,   284, 
289 ;  Tucker  v,  Phipps,  8  Atk.  358.     In 
this  last  case  Lord  Hardwicke  said  :  '*In 
this  court  the  rule  is  not  to  allow  a  suit 
against  an  executor  for  a  legacy,  before  a 
probate  of  the  will ;  but,  in  the  present 
case,  the  plaintiff  ought  not  to  be  put  to 
the  difScmty  of  going  into  the  spiritual 
court  to  cite  the  defendant,  because  that 
would  be  giving  the  defendant  a  gi'eat  ad- 
vantage from  his  own  bad  acts  in  destroy- 
ing or  suppressing  the  wlU  ;  for  here  the 
spoliation  is,  I  think,  proved  so  sufficiently 
as  to  entitle  the  plaintiff  to  come  here  in 
the  first  instance  for  a  decree.     As  to  the 
tpoliatiorif  consider  it  generally  as  a  per- 
sonal legacy,  where  the  will  is  destroyed  or 
concealed  by  the  executor,  and,  I  think, 
in  such  a  case,  if  the  spoliation  is  proved 
plainly  (though  the  general  rule  is  to  cite 
the  executor  into  the  ecclesiastical  court), 
the  legatee  may  properly  come  here  for  a 
decree  upon  the  head  of  spoliation  and 
suppression.     There    arc    several    cases, 
where,    if    spoliation    or    suppression    is 
proved,  it  will  change  the  jurisdiction,  and 
give  this  couil  a  jurisdiction  which  it  had 
not  originally  ;  as  in  the  case  of  Lord 
Hunsdon,  Hobb.  109,  where  the  title  was 
a  title  merely  at  law,  yet  there  being  a 
suppression  of  the  deeds  under  which  that 
title  accrued,  the  plaintiff  had  a  decree 
here  for  possession  and  quiet  enjoyment. 
As  the  jurisdiction  may  oe  changed  with 
regard  to  a  court  of  law,  why  may  it  not 
with  regard  to  the  spiritual  court  ?  and  I 
think  the  case  of  Weeks  v.  Weeks,  which 
came  before  me  some  time  ago,  an  autho- 
rity that  it  may  :  here  the  spoliation  or 
suppression  is  certainly  fraudulent,  volun- 
tary, and  malicious,  and  therefore  differs 
from  the  case  of  Pascall  v.  Pickering,  whore 
the  spoliation  did  by  no  means  appear  to 
be  fraudulent  or  malicious,  but  ratner  in- 


advertently done,  and  without  any  bad 
design.    I  think  in  such  cases  of  maliciout 
and  fraudulent  spolitUionSy  the  court  will 
not  put  the  plaintiff  under  the  difficulty  of 
going  into  the  ecclesiastical  court,  where 
he  must  meet  with  much  more  difficulty 
than  proving  the  contents  of  a  deed  at 
law,  which  has  been  lost  or  secreted.     For 
in  the  spiritual  court  the  plaintiff  must 
prove  it  a  will  in  writing,  and  must  like- 
wise prove  the  contents  in  the  very  words, 
which  will  be  a  difficulty  almost  insuper- 
able, and  which  courts  of  law  do  not  put 
a  person  upon  doing  ;  the  plaintiff  must 
also  prove  the  whole  will,  though  the  re- 
mainder of  it  does  not  at  all  belong  to  or  re- 
gard his  legacy.     I  think,  if  this  had  been 
a  mere  personal  legacy,  the  court,  under 
the  circumstances  of  this  case,  ought  to  in- 
terpose, and  the  rather,  because,  in  bring- 
ing suits  against  an  executor,  this  court 
goes  further  in  requiring  a  probate  than 
courts   at    law.      But    here    the  case   is 
stronger  to  entitle  the  plaintiff  to  a  decree, 
because  the  legacy  is  out  of  real  and  per- 
sonal estate  both  ;  and  as  to  the  retd  estate, 
there  is  no  occasion  to  prove  the  will  in  the 
spiritual  court,  to  entitle  the  legatee  to  re- 
cover his  legacy  out  of  the  real  estate. 
This  would  be  clearly  the  case  where  the 
charge  is  only  upon  the  real  estate ;  and 
though  the  heir  is  entitled  to  have  the 
personal  estate  to  exonerate  his  real,  yet,  if 
he  is  made  executor,  and  has,  by  a  volun- 
tary and  fraudulent  act,  put  the  legatee 
under  such  difficulties  as  make  it  almost 
impossible  for  him  to  prove  the  will,  it  is 
reasonable  to  let  in  the  legatee  to  have  his 
legacy,  and  leave  the  executor  to  pay  him- 
self out  of  the  personal  estate.    See  ante^ 
§  99,  n.  4. 

*  Saltern  v.  Melhuish,  Ambler,  247  ; 
Cowper  V.  Cowper,  2  P.  Will.  652,  &c  ; 
Rex  V.  Arundel,  Hob.  109  ;  Hampden  v. 
Hampden,  cited  l^P.  Will.  738  ;  1  Bro. 
Pari.  Cas.  550  ;  Bowles  v.  Stewart,  1  ScIl 
k  Lefr.  225.  For  a  case  of  fraudulent 
mutilation  of  marriage  register  where  re- 
lief was  deqied  by  reason  or  lam  of  time, 
see  Chatham  v.  Hoare,  9  Eq.  571. 
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if  a  parent  has  a  power  to  appoint  to  such  of  his  children  as  he  may 
choose,  he  shall  not,  by  exercising  it  in  favour  of  a  child  in  a  con- 
sumption, gain  the  benefit  of  it  himself,  or  by  a  secret  agreement  with 
a  child,  in  whose  favour  he  makes  it,  derive  a  beneficial  interest  from 
the  execution  of  it.^  The  same  rule  applies  to  cases  where  a  parent^ 
having  a  power  to  appoint  among  his  children,  makes  an  illusory 
appointment,  by  giving  to  one  child  a  nominal  and  not  a  substantial 
share ;  for,  in  such  a  case,  courts  of  equity  will  treat  the  execution  as 
a  firaud  upon  the  power.^ 

§  255  a.  Until  a  late  case,  Hentey  v.  Wray,^  it  was  considered  to  be  X 
a  rule  in  equity,  that  a  power  given  to  raise  portions,  being  a  discre- 
tionary trust,  it  would  not  allow  an  appointor  to  make  an  appoint- 
ment so  as  to  vest  immediately  portions  in  children  of  tender  years, 
and  that  therefore,  if  such  an  appointment  were  made,  a  court  of 
equity  would  control  it  by  refusing  to  allow  the  portions  to  be  raised 
if  the  children  did  not  live  to  want  them.  This  opinion  rested  on 
the  words  used  by  Lord  Thurlow  in  Lord  Hinchinbroke  v.  Seymour.*  X 
"  The  meaning  of  a  charge  for  children  is  that  it  shall  take  place  when 
it  shall  be  wanted.  It  is  contrary  to  the  nature  of  such  a  charge  to 
have  it  raised  before  that  time."  ^  But  from  Lord  Eldon's  account  of 
the  case  it  seems  that  the  child  to  whom  the  appointment  was  made 
was  consumptive  at  the  time,  and  the  appointment  was  therefore 
necessarily  fraudulent.^  The  rule  now  as  laid  down  by  the  Court  of 
Appeal  in  Hentey  v.  Wray  is,  that  where  a  donee  of  a  power  of 
charging  portions  on  real  estate  has,  under  the  terms  of  the  power, 
clear  authority  to  fix  the  times  at  which  portions  shall  vest  and 
appoints  a  portion  to  vest  immediately,  this  portion  can  be  raised  in 
the  event   of  the  child   dying  under  twenty-one  and  unmarried, 


A£^  McQueen  v.  FarquhaT)  11  Ves.  479  ; 
Aeyn  v.  Belcher,  1  Eden,  138  ;  Palmer  v. 
Wheeler,  2  Ball  k  Beatt.  18 ;  Sugden  on 
Powers,  ch.  7,  §  2 ;  Rowley  v,  Rowley,  18 
Jur.  306  ;  Agassiz  v.  Squire,  1  Jur.  N.  s. 
50.  But  where,  although  the  appointor 
derives  a  benefit,  the  appointment  is  for 
the  benefit  of  all  the  objects  of  the  power, 
it  is  good ;  so  held,  where,  under  a  mar- 
riage settlement,  there  being  no  power  to 
grant  building  leases,  the  tenant  for  life, 
who  had  power  of  appointment  among  the 
children  of  the  marriage,  of  whom  there 
were  four,  appointed  to  one,  and  then  the 
appointor  and  appointee  conveyed  to  trus- 
tees in  trust  to  grant  building  leases,  and 
then  upon  trusts  corresponding  to  those  of 
the  original  settlement.  In  re  Huish^s 
Charity,  10  £q.  5.  See  also  Cockcroft 
V,  Sutcliffe,  25  (L.  J.)  Ch.  313  ;  but 
^  see  Topham  v.  Duke  of  Portland,  11  H. 
^f  L.  C.  82 ;  8.  0.  6  Ch.  40.  And  where 
a  father,  making  an  appointment  in  favour 
of  an  infant  daughter  on  her  marriage,  ap- 


pointed her  share  upon  the  trusts  of  her 
marriage  settlement,  by  the  terms  of  which 
settlement,  after  the  usual  limitations  to 
the  husband  and  wife  and  then  to  the 
children,  a  remainder  was  limited  to  him 
in  default  of  issue  of  the  marriage.  Held, 
that  as  the  reservation  was  at  the  expense 
of  the  husband's  rights,  it  must  be  held 
to  have  been  made  by  agreement  with  the 
husband,  and  the  appointment  was  not 
void  as  a  fraud  on  the  power.  Cooper  v. 
Cooper,  5  Ch.  203. 

'  Sugden  on  Powers,  ch.  7,  §  2  ;  ch.  9, 
§  4 ;  Butcher  v.  Butcher,  9  Ves.  382  ; 
Campbell  v.  Home,  1  Youuge  &  ColL  N. 
R.  (5h.  664 ;  Stolworthy  v.  Sancroft,  10 
Jur.  N.  8.  762 ;  Ward  r.  Tyrrell,  25  Beav. 
563. 

'  19  Ch.  D.  492  ;  21  Ch.  D.  382. 

*  1  Bro.  C.  C.  395. 
»  21  Ch.  D.  332. 

*  See  McQueen  v,  Farquhar,  11  Ves.  467, 
479. 
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unless  from  the  circumstances  of  the  case  it  is  matter  of  proof,  and 
not  merely  of  evidence,  that  the  appointment  was  a  fraud  on  the 
power.^ 

§  256.  In  the  next  place,  the  fraudulent  prevention*  of  acts  to  be 
done  for  the  benefit  of  third  persons.  Courts  of  equity  hold  them- 
selves entirely  competent  to  take  from  third  persons,  and  d  fortiori, 
from  the  party  himself,  the  benefit  which  he  may  have  derived  from 
his  own  fraud,  imposition,  or  undue  influence,  in  procuring  the 
suppression  of  such  acts.^  Thus,  where  a  person  had  fraudulently 
prevented  another,  upon  his  death-bed,  from  suffering  a  recovery  at 
law,  with  a  view  that  the  estate  might  devolve  upon  another  person, 
with  whom  he  was  connected;  it  was  adjudged,  that  the  estate 
ought  to  be  held  as  if  the  recovery  had  been  perfected,  and  that  it 
was  against  conscience  to  suffer  it  to  remain  where  it  was.*  So,  if  a 
testator  should  communicate  his  intention  to  a  devisee,  of  charging 
a  legacy  on  his  estate,  and  the  devisee  should  tell  him  that  it  is 
unnecessary,  and  he  will  pay  it,  the  legacy  being  thus  prevented, 
the  devisee  will  be  charged  with  the  payment*  And,  where  a  party 
procures  a  testator  to  make  a  new  will,  appointing  him  as  executor, 
and  agrees  to  hold  the  property  in  trust  for  the  use  of  an  intended 
legatee,  he  will  be  held  a  trustee  for  the  latter,  upon  the  like  ground 
of  fraud.^ 

§  257.  We  may  close  this  head  of  positive  or  actual  fraud,  by 
referring  to  another  class  of  frauds,  of  a  very  peculiar  and  distinct 
character.  Gifts  and  legacies  are  often  bestowed  upon  persons,  upon 
condition  that  they  shall  not  marry  without  the  consent  of  parents^ 
guardians,  or  other  confidential  persons.  And  the  question  has  some- 
times occurred,  how  far  courts  of  equity  can  or  ought  to  interfere, 
where  such  consent  is  fraudulently  withheld  by  the  proper  party,  for 
the  express  purpose  of  defeating  the  gift  or  legacy,  or  of  insisting 
upon  some  private  and  selfish  advantage,  or  from  motives  of  a  cor- 
rupt, unreasonable,  or  vicious  nature.  The  doctrine,  now  firmly 
established,  upon  this  subject  is,  that  courts  of  equity  will  not  suffer 
the  manifest  object  of  the  condition  to  be  defeated  by  the  fraud  or 
dishonest,  corrupt,  or  unreasonable  refusal  of  the  party  whose  consent 
is  required  to  the  marriage.®    It  is,  indeed,  a  very  delicate  and  diffi- 


»  HeatDy  r.  Wray,  21  Ch.  D.  850. 

*  Bridgman  v.  Green,  2  Ves.  627  ;  Hu- 
guenin  v.  Baseley,  14  Ves.  289  ;  ante,  § 
252  ;  post,  §  768. 

'  Luttrell  V,  Lord  "Waltham,  cited  14 
Ves.  290 ;  8.  c.  11  Ves.  638. 

*  Cited  in  Mestaer  v.  Gillespie,  11  Ves. 
638.  See  Goss  v.  Tracey,  1  P.  "WiU.  288  ; 
2  Vem.  700 ;  Thynn  v,  Thynn,  1  Vem, 
296  ;  Reach  v.    Kennigate,   Ambler,   67 ; 

C  hamberlain  v.  Agar,  2  Ves.  &  B.  259  ; 


Drakeford  v.  Wilks,  3  Atk.  539  ;  Blair  r. 
Bromley,  2  Phillips,  Ch.  864. 

*  Thynn  v.  Thynn,  1  Vem.  296  ;  Reacli 
V.  Kennigate,  Ambler,  67 ;  Bevenish  v. 
Barnes,  Prec.  Ch.  3  ;  Oddham  v.  Litcli- 
ford,  2  Vem.  506 ;  Barrow  r.  Greenongh, 
3  Ves.  152 ;  Chamberlain  v.  Agar,  2  Ves. 
k  B.  262;  Whitton  v.  Russell,  1  Atk. 
448.  See  also  cases  in  note  (a)  to  8  Ves.  • 
39 

«  Peyton  v.  Bury,  2  P.  Will  625,  628 
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cult  duty  to  be  performed  by  such  courts.  But  to  permit  a  different 
rule  to  prevail,  ivould  be  to  eucoura^e  frauds,  aod  to  enable  a  party 
to  withhold  consent  upon  grounds  utterly  wrong,  or  upon  motives 
grossly  corrupt  and  unreasonable. 

§  257  a.  In  general,  a  contract  which  contemplates  a  fraud  upon 
third  parties  is  regarded  as  so  fur  illegal  between  the  immediate 
parties,  that  neither  will  be  entitled  to  claim  the  aid  of  a  court  of 
equity  in  its  enforcement.  But  in  Sbaw  v,  Jeffery,^  before  the  Judicial 
Committee  of  the  Privy  Council,  it  is  said,  that  where  an  instrument 
has  been  entered  into  between  two  parties,  for  a  purpose  which 
may  be  considered  fraudulent  as  against  a  third  party,  it  may  yet 
be  binding  as  between  themselves.  Such  an  intent  as  to  third 
parties  cannot  be  interpolated  in  construing  an  instrument  as  to 
the  rights  of  the  contracting  parties,  it  is  here  said;  nor  will  a 
mere  suspicion  of  a  fraudulent  intent  to  protect  property  against  the 
just  claims  of  third  parties  be  sufficient  to  establish  the  fact,  that 
the  transaction  was  wholly  colourable  as  between  the  parties  to  the 
instniment,  as  such  a  transaction  is  not,  as  between  themselves,  ren- 
dered void,  because  it  may  have  the  effect  of  defeating  the  claims  of 
creditors.^ 


Eastland  v.  Reynolds,  1  Dick.  317  ;  Gold- 
smid  V.  Gtoldsmid,  19  Yes.  868  ;  Strange 
V,  Smith,  Ambler,  268  ;  Clarke  v.  Parker, 
19  Ves.  1,  12  ;  Mesgrett  v.  Mesgrett,  2 
Vem.  680 ;  Merry  v.  Kyves,  1  Eden,  1,  4. 

'18  Moo.  P.  C.  C.  432.  This  case  seems 
like  an  attempt  to  ride  safely  between  two 
principles  of  law,  but,  we  apprehend, 
without  any  very  obvious  grouna  to  stand 
upon,  unless  it  be  that  fraud  must  be 
proved  and  will  not  be  presumed. 

*  See  Post  V.  Marsh,  16  Ch.  D.  895, 
which  was  an  action  for  specific  perform- 


ance  of  an  agreement  for  the  composition 
of  a  literary  work  by  the  defendant,  and  it 
appeared  on  the  facts  of  the  case  that  the 
work  was  to  have  on  its  title  page,  **  Edited 
by  K.,  assisted  by  the  defendant,"  but  it 
was  slievfn  that  K.  was  to  take  no  part  in 
the  editing,  but  only  lent  his  name.  It 
was  held  tnat  the  proposed  title  page  was 
a  fraud  on  the  public,  and  that  on  this  as 
well  as  on  other  grounds  the  plaintiff  was 
disentitled  to  relief.  See  also  Howard  t;. 
Earl  of  Shrewsbury,  2  Ch.  760. 
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CHAPTER    VII. 

CONSTRUCTIVE  FRAUD. 

§  258.  Constructive  frauds,  or  fraud,  in  law. 
§  259.  General  definitions  of  constructive  fraud. 
§  260,  261.  Marriage  brokage  contracts  against  sound  policy  and  void. 
§  262.  The  indulgence  of  the  Roman  law  on  this  point  founded  upon  a  policy  not 
Christian. 
§  263.  Money  paid  under  such  contract  recoverable  in  equity. 
§  264.  Bond  given,  upon  such  consideration  executed,  void. 
§  265.  Contracts  to  procure  will  in  one's  favour  void. 
§  266.  Covert  agreements  to  promote  marriage  voidable. 
§  267.  Such  agreements  affecting  marriage  settlements  voidable. 
§  268,  269.  Colourable  contracts  to  advance  marriage  voidable,  by  party  deceived. 
§  269.  But  colourable  appearances,  to  promote  marriage,  enforced  against  party  deceiving. 
§  270,  271.  So  if  a  creditor  represent  his  debt  paid,  he  loses  it. 
§  272.  But  there  must  be  purposed  deception. 

§  273.  So  if  the  wife  secretly  convey  her  proi>erty,  before  marriage,  the  husband  might 
avoid  the  conveyance. 

§  274.  Contracts  in  restraint  of  marriage  illegal 
§  275.  Clandestine  contracts  of  marriage,  to  mislead  others,  fraudulent. 
§  276.  Conditions  in  restraint  of  marriage  void,  by  the  civil  law. 
§  277.  But  not,  if  only  in  restraint  of  marriage  with  particular  persons. 
§  278-280.  Such  conditions  void  in  equity,  unless  reasonable. 

§  281.  Parents  and  guardians  may  control,  but  not  extinguish,  the  freedom  of  marriage. 
§  282-285.  Illustrations  of  the  subject. 

§  286.  Courts  of  equity  hold  a  vety  rigid  hand  upon  such  contracts,  or  conditions. 
§  286  a.   No  distinction  between  restraint  of  the  second  marriage  of  a  man  and 
restraint  of  the  second  marriage  of  a  woman. 

§  287.  If  there  is  no  bequest  over,  the  condition  held  void. 

§  288,  289.  Such  conditions  precedent  operate  upon  real  estate,  but  not  upon  personal, 
if  unreasonable ;  conditions  subsequent,  if  unreasonable,  void  as  to  both. 

§  290.  Conflict  of  authority'  upon  the  last  point. 

§  291.  Courts  of  equity  only  require  a  substantial  performance  of  conditions. 

§  291  a,  291  b.  These  points  further  discussed. 

§  291  c,  291  d.  What  conditions  affecting  marriage  are  valid. 

§  292.  Contracts,  in  restraint  of  trade  generally,  illegal ;  but  not  at  particular  places. 

§  293.  Agreements  not  to  bid,  at  public  auctions,  and  puffing,  illegal. 

§  293  a.  Rule  that  persons  having  public  duties  to  perform  may  not  make  a  profit 
from  them,  not  applicable  to  landowners  who  are  members  of  parliament. 

§  294.  Numerous  instances  of  illegal  contracts. 

§  295.  Sale  of  public  ofiBces,  a  fraud  upon  public  trust. 

§  296,  296  a,  296  b,  297.  Contracts  founded  on  illegal  considerations  void. 

§  298.  Equity  will  not  interfere,  where  parties  i?i  pari  delicto,  unless  public  policy 
requires  it. 

§  299.  Each  party  keeps  what  he  has  obtained. 

§  300,  301.  Parties,  not  equally  in  fault,  may  have  relief,  by  making  restitution. 

§  302.  This  point  illustrated  by  usurious  contracts. 

§  303-305.  Gaming  contracts  admit  no  relief  in  equity. 

§  306.  Illegal  contracts,  generally,  incapable  of  confirmation. 

§  307,  308.  Equity  more  readily  interferes,  where  there  is  special  confidence. 
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§  309,  309  a,  309  b.  Gifts  from  children  to  parents,  regarded  with  suspicion,  when  the}" 
are  larp^e,  and  date  near  the  child's  majority. 

§  310,  811.  The  attorney  must  prove  contracts  with  his  clients  equal  and  just. 

§  312,  812  a,  313.  Gifts  from  clients,  wards,  and  cestui  que  trusts^  void,  unless  the 
influence  of  the  relation  has  ceased. 

§  312  a.     Special  cases  of  a  barrister  and  of  a  solicitor's  clerk. 

§  312  6-312  c.  The  relation  of  solicitor  and  client  further  discussed  with  reference  to 
recent  decisions. 

§  314-323.  The  same  rule  applies  to  other  confidential  relations. 

§  315.  The  agent  cannot  buy  of  his  principal,  unless  upon  full  disclosure. 

§  316,  816  a,  316  b.  So  also  if  he  sell  to  his  principal,  or  buy  for  himself,  the  principal 
may  treat  him  as  trustee. 

§  317-320.  The  guardian  not  allowed  to  bargain  with  his  ward,  unless  after  the  confi- 
dence of  the  relation  hns  ceased. 

§  321-322  a.  Cestui  que  trust  may  have  the  benefit  of  all  the  trustee's  acts. 

§  323-327  a.  Equity  requires  the  utmost  fairness  between  landlord  and  tenant,  partner 
and  partner,  and  all  like  confidential  relations. 

§  323  a.  Liability  of  directors. 

§  323  b.  Liability  of  promoters  of  companies. 

§  328,  329.  Frauds  affecting  the  parties  and  third  x>er9ons. 

§  329  a.  Profits  resulting  from  violation  of  obligation  and  duty. 

§  330.  Courts  will  not  allow  parties  to  practise  fraud,  by  means  of  the  statute  against 
frauds. 

§  331.  Fraud  may  be  inferred  from  circumstances,  or  relation. 

§  332.  Courts  of  equity  will  protect  common  sailors. 

§  333.  So  also  where  fraud  is  attempted  on  third  persons. 

§  334-339.  Law  relating  to  sale  of  reversionary  interests. 

§  340.  So  also  where  the  releasor  is  not  embarrassed. 

§  341.  This  is  an  analogy  to  the  civil  law. 

§  342,  343.  Post-obit  securities  of  the  same  character. 

§  844.  Such  securities  allowed  to  stand  for  money  advanced. 

§  345.  So  also  if  affirmed  after  the  duress  is  removed. 

§  346.  Such  contract  must  be  repudiated,  in  toto. 

§  347.  Sale  at  auction  does  not  validate  the  contract. 

§  348.  Goods  sold  on  credit,  at  high  prices,  allowed  at  value. 

§  349.  Contracts,  in  fraud  of  creditors,  void. 

§  350,  351.  The  civH  law  so  regarded  them. 

§  352.  So  also  did  the  common  law. 

§  353.  Statute  agaiust  fraudulent  conveyances. 

§  854.  Miist  be  upon  good  consideration. 

§  355.  Must  be  bond  fide. 

§  856,  357.  Good  as  to  subsequent  creditors,  unless  made  to  defraud  them. 

§  358-365.  Latest  law  on  the  subject. 

§  866.  Provisions  of  Bankruptcy  Act,  18S8,  on  this  subject 

§  369.  Conveyances  void  if  made  to  defeat  creditors. 

§  370.  Preferences  among  creditors  invalid. 

§  371.  Such  conveyances  valid  between  the  parties. 

§  371  a.  Vendee  can  compel  specific  performance  when  a  man  having  made  a  voluntary 
settlement  of  land,  contracts  to  sell  it. 

§  372.  Settlements,  boTid  fide^  made  in  contemplation  of  marriage,  or  such  as  equity 
will  decree,  after  marriage,  not  fraudulent  as  to  creditors. 

§  873.  Courts  of  equity  adopt  legal  badges  of  fraud,  and  often  go  further  than  courts 
of  law. 

§  374.  How  far  post-nuptial  settlements  are  regarded  as  voluntary. 

§  375.  How  far  property  fraudulently  conveyed  may  be  reached  after  the  decease  of 
the  debtor. 

§  377.  Courts  of  equity  grant  relief,  as  well  as  courts  of  law. 

§  378,  379.  Secret  agreements  with  creditors,  to  induce  composition,  void. 

If  2 
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§  880.  So  also  are  secret  agreements  with  the  trustee. 

§  381.  Bond  fide  purchasers  will  hold  estate  derived  through  fraudulent  conveyances. 

§  382.  Gifts,  in  fraud  of  marriage  settlements,  void. 

§  388.  Secret  agreements,  in  fraud  of  sureties,  void. 

§  884-387.  One  who  purposely  or  negligently  misleads  a  purchaser  as  to  the  title  of  an 
estate,  cannot  set  up  a  title  in  himself. 

§  888,  389.  One  who  keeps  secret  his  title  to  an  estate,  while  another  purchases  or 
improves  it,  cannot  assert  such  title. 

§  390.  So  if  one  conceal  a  prior  mortgage,  it  will  be  postponed. 

§  391.  Some  degree  of  negligence  may  fall  short  of  fraud. 

§  392.  Purpose  of  fraud  towards  another  sufficient 

§  393.  The  party  must  virtually  countenance  the  deception. 

§  393  a.  The  latest  nile  on  the  subject. 

§  394.  The  same  rule  prevails  in  the  civil  law. 

§  395-398.  Purchaser  bound  by  an  equity  of  which  he  had  notice. 

§  899-400  d.  Actual  and  constructive  notice. 

§  400  e.  Conveyancing  Act,  1882. 

§  401,  402.  Registry  not  conclusive  evidence  of  notice. 

§  405.  All  persons  affected  with  knowledge  of  pending  litigation. 

§  406.  The  policy  of  the  rule  is  to  give  effect  to  the  judgment. 

§  407.  Judgments  bind  only  parties  and  privies,  without  notice. 

§  408.  Notice  to  ono*s  agent,  in  the  same  transaction,  good. 

§  408  a.  Case  of  Patman  v.  Harland. 

§  409,  410.  If  any  party  in  chain  of  title  acquired  title  without  notice  of  an  equity  ^ 
such  equity  will  be  shut  out  as  to  all  subsequent  holders. 

§  411.  BonAfide  purchaser  may  protect  his  equity  by  outstanding  legal  title. 

§  412.  Tacking  securities  excludes  intervening  ones. 

§  413-417.  The  grounds  of  the  doctrine  considered 

§  418.  The  two  securities  must  be  held  in  the  same  right. 

§  419.  The  doctrine  does  not  follow  out  its  own  analogies. 

§  420.  The  civil  law  repudiates  the  principle. 

§  421.  It  is  firmly  established  in  favour  of  batidjide  purchasers. 

§  421  a.  The  effect  of  notice  in  perfecting  equitable  rights. 

§  422-424.  Purchase  of  trustees  in  fraud  of  trust  set  aside. 

§  425-433.  Voluntary  conveyances  ss  to  subsequent  purchasers. 

§  433  a.  In  some  cases  volunteers  can  enforce  a  settlement. 

§  434.  Equity  will  not  interfere  after  a  bond  fide  conveyance. 

§  434  a.  Or  where  the  subsequent  purchase  is  not  frum  the  same  party. 

§  435.  Tlie  civil  law  maintained  the  same  rule  as  in  §  434. 

§  436.  Botidfide  purchasers  great  favourites  of  courts  of  equity. 

§  439,  440.  The  peculiar  advantages  of  equitable  remedies. 

§  258.  Having  thus  considered  some  of  the  most  important  cases 
of  actual,  or  meditated  and  intentional  fraud,  in  ivhich  courts  of 
equity  are  accustomed  to  administer  a  plenary  jurisdiction  for  relief, 
we  may  now  pass  to  another  class  of  frauds,  which,  as  contra- 
distinguished from  the  foimer,  are  treated  as  legal  or  constructive 
frauds.  By  constructive  frauds  ai-e  meant  such  acts  or  contracts, 
as,  although  not  originating  in  any  actual  evil  design,  or  contrivance 
to  perpetrate  a  positive  fraud  or  injury  upon  other  persons,  are  yet, 
by  their  tendency  to  deceive  or  mislead  other  persons,  or  to  violate 
private  or  public  confidence,  or  to  impair  or  injure  the  public 
interests,  deemed  equally  reprehensible  with  positive  fraud,  and, 
therefore,  are  prohibited  by  law,  as  within  the  same  reason  and 
mischief,  as  acts  and  contracts,  done  malo  anvmo.     Although,  at 
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firat  view,  the  doctrines  on  this  subject  may  seem  to  be  of  an 
artificial,  if  not  of  an  arbitrary,  character ;  yet,  upon  closer  observation, 
they  will  be  perceived  to  be  founded  in  an  anxious  desire  of  th^  law 
to  apply  the  principle  of  preventive  justice,  so  as  to  shut  out  the 
inducements  to  perpetrate  a  wrong,  rather  than  to  rely  on  mere 
remedial  justice,  after  a  wrong  has  been  committed.  By  disarming 
the  parties  of  all  legal  sanction  and  protection  for  their  acts,  they 
suppress  the  temptations  and  encouragements,  which  might  other- 
wise be  found  too  strong  for  their  virtue. 

§  259.  Some  of  the  cases  under  this  head  are  principally  so 
treated,  because  they  are  contrary  to  some  general  public  policy, 
or  to  some  fixed  artificial  policy  of  the  law.  Othei's,  again,  rather 
grow  out  of  some  special  confidential  or  fiduciary  relation  between 
all  the  parties,  or  between  some  of  them,  which  is  watched  with 
especial  jealousy  and  solicitude,  because  it  affords  the  power  and 
the  means  of  taking  undue  advantage,  or  of  exercising  undue 
influence  over  others.  And  others,  again,  are  of  a  mixed  character, 
combining,  in  some  degree,  the  ingredients  of  the  preceding  with 
others  of  a  peculiar  nature ;  but  they  are  chiefly  prohibited,  because 
they  operate  substantially  as  a  fraud  upon  the  private  rights,  inter- 
ests, duties,  or  intentions  of  third  persons,  or  unconscientiousiy 
compromit,  or  injuriously  affect,  the  private  interests,  rights,  or 
duties  of  the  parties  themselves. 

§  260.  And,  in  the  first  place,  let  us  consider  the  cases  of  con- 
sti*uctive  fraud,  which  are  so  denominated  on  account  of  their  being 
contrary  to  some  general  public  policy,  or  fixed  artificial  policy  of 
the  law.^  Among  these  may  properly  be  placed  contracts  and 
agreements  respecting  marriage  (commonly  called  marriage  brokage 
contracts),  by  which  a  party  engages  to  give  another  a  compen- 
sation, if  he  will  negotiate  an  advantageous  marriage  for  him.  The 
civil  law  does  not  seem  to  have  held  contracts  of  this  sort  in  such 
severe  rebuke  ;  for  it  allowed  proxenetce,  or  matchmakera,  to  receive  a 
reward  for  their  services,  to  a  limited  extent.^  And  the  period  is  com- 
paratively modem,  in  which  a  different  doctrine  was  ingrafted  into  the 
common  law,  and  received  the  high  sanction  of  the  House  of  Lords.^ 

§  261.  The  ground  upon  which  courts  of  equity  interfere  in  cases 
of  this  sort  is  not  upon  any  notion  of  damage  to  the  individuals 
concerned,  but  from  considerations  of  public  policy.      Marriages  of 

^  See  Mr.  Cox*s  note  to  Osmond  v.  Fitz-  ^  Hall  and  Eean  v.  Potter,  3  P.  Will, 

roy,  8  P.  WilL  131.     By  being  contrary  76 ;  1  Eq.  Cas.  Abridg.  89,  F.  ;  s.  c.  3 

to  pnblic  policy  we  are  to  understand  that,  Lev.  411 ;  Show.  Pari.  Cas.  76;  1  Fonbl. 

in  the  sense  of  the  law,  they  are  injurious  Eq.  B.  1,  ch.  4,  §  10  ;  Grisley  v.  Lother, 

to,  or  subversive  of,  the  public  interests.  Hob.   10 ;  Law  v.  Law,  Cas.  temp.  Talb. 

See  Chesterfield  v,  Janssen,  1  Atk.  852  ;  s.  140,  142  ;  Yauxhail  Bridge  Compluiy  v. 

c.  2  Yes.  125.  Spencer,  Jac.  67. 

»  Cod.  Lib.  6,  tit  1,  1.  6. 
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a  suitable  nature,  and  upon  the  fairest  choice,  are  of  the  deepest 
importance  to  the  well-being  of  society ;  since  upon  the  equality, 
and  mutual  affection,  and  good  faith  of  the  parties,  much  of  their 
happiness/  sound  morality,  and  mutual  confidence  must  depend. 
And  upon  these  only  can  dependence  be  placed  for  the  due  nurture, 
education,  and  solid  principles  of  their  children.  Hence,  every 
temptation  to  the  exercise  of  an  undue  influence,  or  a  seductive 
interest,  in  procuring  a  marriage,  should  be  suppressed  ;  since  there 
is  infinite  danger  that  it  may,  under  the  disguise  of  friendship, 
confidence,  flattery,  or  falsehood,  accomplish  the  ruin  of  the  hopes 
and  fortunes  of  most  deserving  persons,  and  especially  of  females. 
The  natural  consequence  of  allowing  any  validity  to  contracts  of 
marriage  brokage  would  be,  to  introduce  improvident,  ill-advised 
and  often  fraudulent  matches,  in  which  advantage  would  be  taken 
of  youth  and  inexperience,  and  warm  and  generous  affections.  And 
the  parties  would  be  led  on,  until  they  would  become  the  victims 
of  a  sordid  cunning,  and  be  betrayed  into  a  surrender  of  all  their 
temporal  happiness ;  and  thus,  perhaps,  be  generally  prepared  to 
sink  down  into  gross  vice,  and  an  abandonment  of  conjugal  duties. 
Indeed,  contracts  of  this  sort  have  not  been  inaptly  called  a  sort  of 
kidnapping  into  a  state  of  conjugal  servitude ;  ^  and  no  acts  of  the 
parties  can  make  them  valid  in  a  court  of  equity.^ 

§  262.  The  public  policy  of  thus  protecting  ignorant  and  credulous 
persons  from  being  the  victims  of  secret  contracts  of  this  sort,  would 
seem  to  be  as  perfectly  clear  as  any  question  of  this  nature  well  can 
be.  And  the  surprise  is,  not  that  the  doctrine  should  have  been 
established  in  a  refined,  enlightened,  and  Christian  country,  but  that 
its  propriety  should  ever  have  been  made  matter  of  debate.  It  is 
one  of  the  innumerable  instances,  in  which  the  persuasive  morality 
of  courts  of  equity  has  subdued  the  narrow,  cold,  and  semi-barbarous 
dogmas  of  the  common  law.  The  Roman  law,  while  it  admitted  the 
validity  of  such  contracts  in  a  qualified  form,  had  motives  for  such 
an  indulgence,  founded  upon  its  own  system  of  conjugal  rights, 
duties,  and  obligations,  very  different  from  what,  in  our  age,  would 
be  deemed  either  safe,  or  just,  or  even  worthy  of  toleration. 

§  263.  Be  the  foundation  of  the  doctrine,  however,  what  it  may,  it 
is  now  firmly  established,  that  all  such  marriage  brokage  contracts 
are  utterly  void,  as  against  public  policy ;  ^  so  much  so  that  they 

'  Drury  v.  Hooke,  1  Vera.  412.  benham  v.  Ox,  1  Ves.  276 ;  Smith  r.  Ayk- 

'  Shirley  v,   Martin,   cited  by  Mr.  Cox,  well,  8  Atk.  666  ;  Hvlton  v.  Hylton,  2  Ves. 

in  8  P.  Will.  76  ;  8.  c.  1  BaU  &  Beatty,  648 ;  Stribblehill  v.'  Brett,  2  Vera.  446  ; 

867,  858.  s.  c.  Free.  Ch.  165  ;  1  Bro.  ParL  Cas.  67 ; 

'Arundel  v,   Trevillian,  Ch.   Rep.    87  Roberts  r.  Roberts,  8  P.  Will.  74,  note  (1) ; 

[87]  ;  Drury  v,  Hooke,  1  Vera.  412  j  Hall  id.  75,  76  ;  Law  v.  Law,  3  P.  WiU.  891, 

V.  Potter,  8  Lev.  411  ;  8.  c.  Shower,  Pari.  394  ;  Williamson  v.  Gihon,  2  Sch.  k  Lefr. 

Cas.  76  ;  Cole  v.  Gibson,  1  Ves.  607  ;  De-  867  ;  1  Eq.  Cas.  Abridg.  98,  F. 
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are  deemed  incapable  of  confirmation  ;^  and  even  money  paid  under 
them  may  be  recovered  back  again  in  a  court  of  equity.-  Nor  will 
it  make  any  difference^  that  the  marriage  is  between  persons  of 
equal  rank,  and  fortune,  and  age  ;  for  the  contract  is  equally  open  to 
objection  upon  general  principles,  as  being  of  dangerous  consequence. 

§  264.  The  doctrine  has  gone  even  farther,  and,  with  a  view  to 
suppress  all  undue  influence  and  improper  management,  it  has  been 
held  that  a  bond,  given  to  the  obligee  as  a  remuneration  for  having 
assisted  the  obligor  in  an  elopement  and  marriage  without  the 
consent  of  friends,  is  void,  even  though  it  is  given  voluntarily  after 
the  marriage,  and  without  any  previous  agreement  for  the  purpose  ; 
for  it  may  opei*ate  an  injury  to  the  wife,  as  well  as  give  encourage- 
ment to  a  grossly  iniquitous  transaction,  calculated  to  disturb  the 
peace  of  families,  and  to  involve  them  in  irremediable  distress.^  It 
approaches,  indeed,  very  nearly  to  the  case  of  a  premium  in  favour 
of  seduction. 

§  265.  Of  a  kindred  nature,  and  governed  by  the  same  rules,  are 
cases  where  bonds  are  given,  or  other  agreements  made,  as  a  reward 
for  using  influence  and  power  over  another  person,  to  induce  him  to 
make  a  will  in  favour  of  the  obligor,  and  for  his  benefit ;  for  all 
such  contracts  tend  to  the  deceit  and  injury  of  third  persons,  and 
encourage  artifices  and  improper  attempts  to  control  the  exercise  of 
their  free  judgment.*  But  such  cases  are  carefully  to  be  dis- 
tinguished from  those  in  which  there  is  an  agreement  among  heii^s 
.  or  other  near  relatives,  to  share  the  estate  equally  between  them, 
whatever  may  be  the  will  made  by  the  testator  ;  for  such  an  agree- 
ment is  generally  made  to  suppress  fraud  and  undue  influence,  and 
cannot  truly  be  said  to  disappoint  the  testator's  intention,  if  he  does 
not  impose  any  restriction  upon  his  devisee.^ 

§  266.  Upon  a  similar  ground,  secret  contracts  made  with  parents, 
or  guardians,  or  other  persons,  standing  in  a  peculiar  relation  to 
the  party,  whereby,  upon  a  treaty  of  marriage,  they  are  to  receive  a 
compensation,  or  security,  or  benefit,  for  promoting  the  mamage,  or 
giving  their  consent  to  it,  are  held  void.  They  are  in  eflfect  equi- 
valent to  contracts  of  bargain  and  sale  of  children  and  other 
relatives  ;  and  of  the  same  public  mischievous  tendency  as  marriage 
brokage  contracts.*^  They  are  underhand  agreements,  subversive  of 
the  due  rights  of  the  parties  ;  and  operating  as  a  fraud  upon  those  to 
whom  they  are  unknown,  and  yet  whose  interests  are  controlled  or 

y      »  Cole  V.  Gibson,  1  Ves.  603,  506,  607  ;  *  Debeiiham  v.  Ox,  1  Ves.  276.                 ^ 

^  Roberta  v,  Roberts,  3  P.  Will.  74,  and  »  Beckley  v.  JNewland,  2  P.  Will.  182 ;  A 

Cox's  note  (1).  Harwood  v,  Tooke,  2  Sim.  192  ;  Wethered 

V      2  Smith  V.  Bruning,  2  Vem.  392  ;  Gold-  v.  Wethered,  id.  183  ;  post,  §  785. 

smith  V.  Bruning,  1  Eq.  Abridg.  89,  F.  «  Keut  v.   Allen,   2  Vem.    588  ;  s.    c.  \ 

»  WilUamson  v,  Gihon,  2  Sch.  &  Lefr.  Prec.  Ch.  267 ;  1  Madd.  Pr.  Ch.  281,  232. 

356,  862. 
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sacrificed  by  them.  And  as  marriaji^es  are  of  public  concern,  and 
ought  to  be  encouraged,  so  nothing  can  more  promote  this  end  than 
open  and  public  agreements  on  marriage  treaties,  and  the  discounte- 
nance of  all  others,  which  secretly  impair  them.^ 

§  267.  Thus,  where  a  bond  was  taken  by  a  father  from  tis  son, 
upon  his  marriage,  it  was  held  void,  as  being  obtained  by  undue 
influence,  or  undue  parental  awe.^  So,  where  a  party  upon  his 
marriage  with  the  daughter  of  A.  gave  the  latter  a  bond  for  a  sum 
of  money  (in  effect  a  part  of  his  wife's  portion  on  the  marriage), 
in  order  to  obtain  his  consent  to  the  marriage,  it  was  held  utterly 
void.^  So,  where,  upon  a  marriage,  a  settlement  was  agreed  to  be 
made  of  certain  property  by  relations  on  each  side ;  and,  after  the 
marriage,  one  of  the  parties  procured  an  underhand  agreement  from 
the  husband  to  defeat  the  settlement  in  part ;  it  was  set  aside,  and 
the  original  settlement  carried  into  full  effect.^  In  ail  these  and 
the  like  cases,  courts  of  equity  proceed  upon  the  broad  and  general 
ground,  that  that  which  is  the  open  and  public  treaty  and  agreement 
upon  marriage,  shall  not  be  lessened,  or  in  any  way  infringed  by  any 
private  treaty  or  agreement.^  The  latter  is  a  meditated  fraud  upon 
innocent  parties,  and  upon  this  account  properly  held  invalid.  But 
it  has  a  higher  foundation  in  the  security  which  it  is  designed  to 
throw  round  the  contract  of  marriage,  by  placing  all  parties  upon 
the  basis  of  good  faith,  mutual  confidence,  and  equality  of  condition.^ 

§  268.  The  same  principle  pervades  the  class  of  cases  where 
persons,  upon  a  treaty  of  marriage,  by  any  concealment,  or  misrepre- 
sentation, mislead  other  parties,  or  do  acts,  which  are  by  other 
secret  agreements  reduced  to  mere  forms,  or  become  inoperative.  In 
all  cases  of  such  agreements,  relief  will,  upon  the  same  enlightened 
public  policy,  be  granted  to  the  injured  parties.  For  equity  insists 
upon  principles  of  the  purest  good  faith  ;  and  nothing  could  be  more 
subversive  of  it  than  to  allow  parties,  by  holding  out  false  colours,  to 
escape  from  their  own  solemn  engagements.^ 

§  269.  Thus,  where  a  parent  declined  to  consent  to  a  marriage 
with  the  intended  husband,  on  account  of  his  being  in  debt ;  and 
the  brother  of  the  latter  gave  a  bond  for  the  debt,  to  procure  such 


»  Roberts  v.  Roberts,  3  P.  Will.  74,  and 
Mr.  Cox*8  note  (1)  ;  Payton  v.  BladweU,  1 
Yern.  240  ;  Redman  v.  Redman,  1  Vem. 
348  ;  Gale  v.  Lindo,  1  Vern.  476  ;  Cole  v, 
Gibson,  1  Yes.  50S ;  Morrison  v.  Arbuth- 
not,  1  Bro.  Ch.  547,  note;  a.  c.  8  Bro. 
Pari.  Gas.  247  (by  Tomlins). 

^  Williamson  v.  Gihon,  2  Sch.  k  Lefr. 
362  ;  Anon.,  2  £q.  Abr.  187. 

3  Eeat  V.  AUen,  2  Yern.  588  ;  1  £q.  Gas. 
Abr.  90,  F.  5. 

*  Payton  v.    Bladwell,    1   Yern.    240 ; 


Stribblehill  r.  Brett,  2  Yern.  445  j  Prec 
in  Ch.  165. 

*  1  Eq.  Cas.  Abr.  90,  F.  5,  6. 

<  Lamlee  v.  Hanman,  2  Yern.  499,  500  ; 
Pitcaime  v.  Ogbonme,  2  Yes.  Sen.  375 ; 
Neville  v.  Wilkinson,  1  Bro.  Ch.  548, 
547. 

7  Lamlee  v.  Hanman,  2  Yern.  499  ; 
McNeil  V.  Cahill,  2  Bligh,  228  ;  England 
V.  Downs,  2  Beavan,  522.  See  Hammers- 
ley  V.  Baron  de  Biel,  12  CI.  &  F.  45. 
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consent ;  and  the  intended  husband  then  gave  a  secret  counter-bond 
to  his  brother  to  indemnify  him  against  the  first ;  and  the  mamage 
proceeded  upon  the  faith  of  the  extinguishment  of  the  debt ;  the 
counter-bond  so  given  was  treated  as  a  fraud  upon  the  marriage 
(contra  fidem  tabularv/m  nuptiaZiuTn) ;  and  all  parties  were  held 
entitled  as  if  it  had  not  been  given. ^ 

§  270.  So,  where  the  parent,  upon  a  marriage  of  his  son,  made  a 
settlement  of  an  annuity  or  rent- charge  upon  the  wife,  in  full  of 
her  jointure ;  and  the  son  secretly  gave  a  bond  of  indemnity,  of  the 
same  date,  to  his  parent,  against  the  annuity  or  rent-charge ;  it  was 
held  void,  as  a  fraud  upon  the  faith  of  the  marriage  contract ;  for 
it  affected  to  put  the  female  party  contracting  for  marriage,  in  one 
situation  by  the  articles,  and,  in  fact,  put  her  in  another  and  worse 
situation  by  a  private  agreement.^  So,  where  a  brother,  on  the  mar- 
riage of  his  sister,  let  her  have  a  sum  of  money  privately^ that  her 
fortune  might  appear  to  be  as  much  as  was  insisted  on  by  the  other 
side,  and  the  sister  gave  a  bond  to  the  brother  to  repay  it ;  the  bond 
was  set  aside.' 

§  271.  And  where,  upon  a  treaty  of  marriage,  a  party  to  whom 
the  intended  husband  was  indebted,  concealed  his  own  debt,  and 
misrepresented  to  the  wife's  father  the  amount  of  the  husband's 
debts,  the  transaction  was  treated  as  a  fmud  upon  the  mamage ;  and 
the  creditor  was  prevented  by  injunction  from  enforcing  his  debt, 
although  it  did  not  appear  that  there  was  any  actual  stipulation  on 
the  part  of  the  wife's  father,  in  respect  to  the  amount  of  the  hus- 
band's debts.'*  Upon  this  occasion  the  lord  chancellor  said :  "  The 
principle  on  which  all  these  cases  have  been  decided,  is,  that  faith  in 
such  contracts  is  so  essential  to  the  happiness  both  of  the  parents  and 
children,  that  whoever  treats  fraudulently  on  such  an  occasion,  shall 
not  only  not  gain,  but  even  lose  by  it.*^  Nay,  he  shall  be  obliged  to 
make  his  representation  good,  and  the  parties  shall  be  placed  in  the 
same  situation  as  if  he  had  been  scrupulously  exact  in  the  performance 
of  his  duty."  • 

§  272.  In  all  these  cases,  and  those  of  a  like  nature,  the  distinct 
ground  of  relief  is  a  meditated  fraud  or  imposition  practised  by  one 


^  Redman  v.  Redman,  1  Vera.  348  ; 
Scott  V,  Scott,  1  Cox,  866;  Turton  v, 
Benson,  1  P.  Will.  496  ;  Morriflon  v.  Ar- 
bnthnot,  8  Brown,  Pari  Cases,  p.  247,  by 
Tomlins  ;  1  Bro.  Gh.  447,  note. 

J>C  3  Pdmer  v.  Neave,  11  Ves.  166  ;  Scott 
V.  Scott,  1  Cox,  366,  878 ;  Lamlee  v, 
Hanman,  2  Yem.  466. 

X^  '  Gale  V.  Lindo,  2  Yem.  475 ;  Lamlee 
V,  Hanman,  2  Yem.  499. 

V  *  Neville  v.  Wilkinson,  1  Bro.  Ch.  548  ; 
8.  c.  8  P.  Will  74^  Mr.  Cox's  note;  8 


Yes.  461  ;  16  Yes.  126. 

'  Ibid.     See  also  Montefiori  v.  Monte-  N. 
fiori,  1  W.  Black.  868  ;  8.  c.  cited  1  Bro. 
Ch.  548. 

>  Ibid.  See  also  Thompson  v.  Harri- 
son, 1  Cox,  844  ;  Eastabrook  v.  Scott,  8 
Yes.  461 ;  Scott  v.  Scott,  1  Cox,  866  ; 
Hunsden  r.  Cheyney,  2  Yern.  150  ;  Bever- 
ley V,  Beverley,  2  Yem.  188 ;  Montefiori  v. 
Montefiori,  1  W.  Black.  868 ;  Yaoxhall 
Bridge  Co.  v.  Spencer,  Jac.  67. 


170 


EQUITY  JURISPRUDENCE. 


[CH.  VII. 


of  the  parties  upon  third  persons,  by  intentional  concealment  or  mis- 
representation. And,  therefore,  if  the  parties  act  under  a  mutual 
innocent  mistake,  and  with  entire  good  faith,  the  concealment  or 
misrepresentation  of  a  material  fact  will  not  induce  the  court  to 
compel  the  party  concealing  it,  or  affirming  it,  to  make  it  good,  or 
to  place  the  other  party  in  the  same  situation  as  if  the  fact  were  as 
the  latter  supposed.^  There  must  be  some  ingredient  of  fraud,  or 
some  wilful  misstatement  or  concealment,  which  has  misled  the  other 
side. 

§  273.  Upon  a  similar  ground,  a  settlement,  secretly  made  by  a 
woman,  in  contemplation  of  marriage,  of  her  own  property  to  her 
own  separate  use,  without  her  intended  husband's  privity,  will  be 
held  void,  as  it  is  in  derogation  of  the  marital  rights  of  the  husband,* 
and  a  fraud  upon  his  just  expectations.*  And  a  secret  conveyance 
made  by  a  woman,  under  like  circumstances,  in  favour  of  a  person, 
for  whom  she  is  under  no  moral  obligation  to  provide,  would  be  treated 
in  the  like  manner.  But  if  she  should  only  reasonably  provide  for 
her  children  by  a  former  marriage  under  circumstances  of  good  faith, 
it  would  be  otherwise.*  In  like  manner,  if,  previous  to  her  marriage, 
a  woman  should  represent  herself  to  her  intended  husband  to  be  pos- 
sessed of  property,  which  she  should  secretly  convey  away  before  the 
marriage,  the  husband  would  be  entitled  to  relief  against  such  con- 
veyance.^ However,  circumstances  may  occur  which  may  deprive 
the  husband  of  any  remedy,  as  if  before  the  marriage  he  acquires  a 
knowledge  of  the  prior  settlement,*  or  if  he  has  so  conducted  himself 
after  the  settlement,  that  the  wife  cannot,  without  dishonour  to  her- 
self, live  with  him,  or  cannot,  without  disgrace,  retire  from  the  mar- 
riage, as  when  the  intended  husban.d  induced  her  to  cohabit  with  him 
before  marriage.^  And  it  would  seem  that  the  eflfect  of  the  Married 
Women's  Property  Act,  1882,  would  be  to  do  away  with  the  whole 
doctrine  of  fraud  on  marital  rights.® 


^  Mereweathep  v.  Shaw,  2  Cox,  124  ; 
Scott  V.  Scott,  1  Cox,  366 ;  Pitcairne  v. 
Ogboupne,  2  Ves,  375. 

^  Jones  V.  Martin,  3  Anst.  882 ;  s.  o.  5 
Yes.  266,  note  ;  Fortescue  i\  Hennah,  19 
Ves.  66  ;  Bowes  v.  Strathmore,  2  Bro.  Ch. 
346  ;  s.  c.  2  Cox,  28 ;  1  Ves.  Jr.  22 ;  6 
Bro.  Par.  Cas.  (by  Tomlin)  427  ;  Ball  v, 
Montgomery,  2  Ves.  Jr.  194 ;  Carlton  v» 
Earl  of  Dorset,  2  Vem.  17 ;  Gregor  v. 
Kent,  3  Swanst  404,  note ;  Goddard  v. 
Snow,  1  Russell,  485  ;  England  v.  Downs, 
2  Beavan,  522  ;  Taylor  v.  Pugh,  1  Hare, 
608,  613,  616 ;  De  Manyille  v.  Conipton, 
1  Ves.  k  Beam.  354. 

^  Ibid.  Lance  v.  Norman,  2  Ch.  Bep. 
41  [79]  ;  Blanchet  v,  Foster,  2  Ves.  264 ; 
England  v.  Downs,  2  Beavan,  522.  See 
Lewellen  v,  Cobbold,  1  Sm.  &  Gif.  376 ; 
Wrigley  v.  Swainson,  3  De  G.  &  Sm.  458  ; 


Chambers  v.  Crabbe,  34  Beav.  457.  The 
same  rule  seems  to  apply  to  conyeyances 
by  husband  in  fraud  of  rights  of  wife 
pending  proceedings  for  divorce.  Blen- 
kinsopp  V.  Blenkinsopp,  1  De  G.,  M.  &  G. 
495. 

^'King  V.  Cotton,  2  P.  Will.  357,  674; 
St.  George  v.  Wake,  1  Mylne  &  Keen, 
610  ;  England  v.  Downs,  2  Beav.  522 ; 
De  Mauville  v.  Compton,  1  Ves.  &  Beam. 
354. 

^  England  v.  Downs,  2  Bearan,  542. 

"  See  Ashton  v.  McDougall,  5  Beavan, 
56  ;  Griggs  v.  Staples,  13  Jur.  32 ;  Maher 
V.  Hobbs,  2  Y.  &  C.  Exch.  Cas.  317. 

7  Taylor  v,  Pugh,  1  Hare,  608. 

^  But  this  is  doubtful,  as  following 
analogy  the  husband  would  seem  to  be 
still  entitled  to  an  estate  by  curtesy  on  the 
realty  of  his  wife. 
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§  274.  It  is  upon  the  same  ground  of  public  policy,  that  contracts 
in  restraint  of  marriage  are  held  void.^  A  reciprocal  engagement 
between  a  man  and  a  woman  to  marry  each  other  is  unquestionably 
good.^  But  a  contract,  which  restrains  a  person  from  marrying  at 
all,  or  from  marrying  anybody,  except  a  particular  person,  without 
euforciDg  a  corresponding  reciprocal  obligation  on  that  person,  is 
treated  as  mischievous  to  the  general  interests  of  society,  which  are 
promoted  by  the  encouragement  and  support  of  suitable  marriages.^ 
Courts  of  equity  have  in  this  respect  followed,  although  not  to  an 
unlimited  extent,  the  doctrine  of  the  civil  law,  that  marriage  ought  to 
be  free.* 

§  275.  Where,  indeed,  the  obligation  to  marry  is  reciprocal, 
although  the  marriage  is  to  be  deferred  to  some  future  period,  there 
may  not  be,  as  between  the  parties,  any  objection  to  the  contract  in 
itself,  if  in  ail  other  respects  it  is  entered  into  in  good  faith,  and  there 
is  no  reason  to  suspect  fraud,  imposition,  or  undue  influence.^  But, 
even  in  these  cases,  if  the  contract  is  designed  by  the  parties  to 
impose  upon  third  pei-sons,  as  upon  parents,  or  friends  standing  in 
loco  parentis  or  in  some  other  particular  relation  to  the  parties,  so  as 
to  disappoint  their  bounty,  or  to  defeat  their  intentions  in  the  settle- 
ment or  disposal  of  their  estates  ;  there,  if  the  contract  is  clandestine, 
and  kept  secret  for  this  purpose,  it  will  be  treated  by  courts  of  equity 
as  a  fraud  upon  such  parents  or  other  friends,  and  as  such  be  set 
aside;  or  the  equities  will  be  held  the  same  as  if  it  had  not  been 
entered  into.*  The  general  ground  upon  which  this  doctrine  is  sus- 
tained is,  that  parents  and  other  friends,  standing  in  loco  parentis, 
are  thereby  induced  to  act  diflferently  in  relation  to  the  advancement 
of  their  children  and  relatives,  from  what  they  would  if  the  facts  were 
known ;  and  the  best  influence  which  might  be  exerted  in  persuading 
their  children  and  relatives  to  withdraw  froni  an  unsuitable  match  is 
entirely  taken  away.  To  give  eflfect  to  such  contracts  would  be  an 
encouragement  to  persons  to  lie  upon  the  watch  to  procure  unequal 
matches  against  the  consent  of  parents  and  friends,  and  to  draw  on 
improvident  and  clandestine  marriages,  to  the  destruction  of  family 
confidence,  and  the  disobedience  of  parental  authority.''  These  are 
objects  of  so  gi*eat  importance  to  the  best  interest  of  society,  that 


^  Hartley  v.  Rice,  10  East,  22;  Lowe 
17.  Peers,  4  Burr.  2226 ;  Woodhouse  v. 
Shepley,  2  Atk.  539,  540. 

'  Cock  V.  Richards,  10  Ves.  438 ;  Key 
V,  Bradshaw,  2  Vem.  102. 

»  Baker  v.  White,  2  Vem.  216 ;  Wood- 
house  V.  Shepley,  2  Atk.  535  ;  Lowe  v. 
Peers,  4  Burr.  2225 ;  Cock  v.  Richards, 
10  Ves.  429 ;  Key  r.  Bradshaw,  2  Vem. 
102 ;  Atkins  v.  Farr,  1  Atk.  287  ;  s.  c.  2 


Eq.  Abridg.  247,  248. 

*  Diff.  Lib.  35,  tit.  1, 1.  62,  63,  64  ;  Key 
V.  Bradshaw,  2  Vern.  102. 

*  Lowe  V.  Peers,  4  Burr.  2229,  2230 ; 
Key  V.  Bradshaw,  2  Vem.  102. 

*  Woodliouse  V,  Shepley,  2  Atk.   535, 
539  ;  Cock  v.  Richards,  10  Ves.  436,  438. 

7  Woodhouse  v.  Shepley,  2  Atk.   539 ; 
Cock  V.  Richards,  10  Ves.  438,  539. 
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they  can  scarcely  be  too  deeply  fixed  in  the  public  policy  of  a  nation, 
and  especially  of  a  Christian  nation. 

§  276.  In  the  civil  law  a  strong  desire  was  manifested  to  aid  in  the 
establishment  of  marriages,  as  has  been  already  intimated.^  And 
hence,  all  conditions  annexed  to  gifts,  legacies,  and  other  valuable 
interests,  which  went  to  restrain  marriages  generally,  were  deemed 
inconsistent  with  public  policy,  and  held  void.  A  gift,  therefore,  to  a 
woman,  of  land,  if  she  should  not  marry,  was  held  an  absolute  gift 
"  Maevise,  si  non  nupserit,  fundum  quum  morietur,  lego ;  potest  dici, 
et  si  nupserit,  eam  confestim  ad  legatum  admitti.^  Si  testator 
rogasset  haeredem,  ut  restituat  hsereditatem  mulieri,  si  non  nupsisset ; 
dicendum  erit  compellendum  hseredem,  si  suspectam  dicat  haeredita- 
tem,  adire  et  restituere  eam  mulieri,  etiam  si  nupsisset."^  So,  a  gift 
to  a  father,  if  his  daughter,  who  is  under  his  authority  {in  potestate), 
should  not  marry,  was  treated  as  an  absolute  gift;  the  condition 
being  held  void.*  The  avowed  ground  of  these  decisions  was,  that  all 
such  conditions  were  a  fraud  upon  the  law  which  favoured  marriage ; 
"Quod  in  fraudem  legis  ad  impediendas  nuptias  scriptum  est, nullum 
vim  habet."^ 

§  277.  But  a  distinction  was  taken  in  the  civil  law  between  such 
general  i-estraints  of  marriage,  and  a  special  restraint,  as  to  marrying 
or  not  marrying  a  particular  person ;  the  latter  being  deemed  not 
unjustifiable.  Thus,  a  gift,  upon  condition  that  a  woman  should  not 
marry  Titius,  or  not  marry  Titius,  Seius,  or  Maevius,  was  held  valid.^ 
And  the  distinction  was  in  some  eases  even  more  refined ;  for,  if  a 
legacy  was  given  to  a  wife  upon  condition  that  she  should  not  marry, 
while  she  had  children  («i  a  liberisy  ne  nupserit),  the  condition  was 
nugatory ;  but,  if  it  was,  that  she  should  not  marry  while  she  had 
children  in  puberty  (si  a  liberie  impuberibus  ne  nupserit),  it  was 
good.''  And  the  reason  given  is,  that  the  care  of  children,  rather  than 
widowhood,  might  be  enjoined  ;  ''Quia  magis  cura  liberorum,  quam 
viduitas,  injungeretur."® 

§  278.  Courts  of  equity,  in  acting  upon  cases  of  a  similar  nature, 
have  been  in  no  small  degree  influenced  by  these  doctrines  of  the  civil 
law.*  But  it  has  been  doubted,  whether  the  same  grounds  upon 
which  the  Roman  law  acted,  can  or  ought  to  be  acted  on  in  a  Chris- 
tian country,  under  the  common  law.  Lord  Rosslyn  has  endea- 
voured to  account  for  the  introduction  of  these  doctrines  into  the 

I  AnUy  §  260.  Dig.  Lib.  35,  tit.  1,  1.  79,  §  4. 

8  Pothier,  Pand.  Lib.  35,  tit.  1,  n.  88  ;  ^  Pothier,  Pand.  Lib.  86,  tit.  1,  n.  84 ; 

Dig.  lib.  36,  tit  1,  1.  72,  §  6.  Dig.  Lib.  86,  tit  1,  L  63,  64. 

»  Pothier,  Pand.  Lib.  85,  tit  1,  n.  83 ;  '  Pothier,  Pand.  Lib.  36,  tit  1,  n.  34 ; 

Dig.  Lib.  86,  tit.  1,  1.  66,  §  1.  Dig.  Lib.  36,  tit  1,  L  62,  §  2. 

*  Pothier,  Pand.  Lib.  36,  tit  1,  n.  35.  «  Ibid. 

*  Pothier,  Pand.  Lib.  35,  tit.  1,  n.  36  ;  «  Stackpole  v.  Beaumont,  3  Vea.  Jr.  96. 
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English  courts  of  equity,  from  tbe  desire  of  the  latter  to  adopt,  upon 
legatory  questions,  the  rules  of  the  ecclesiastical  courts,  which  were 
borrowed  directly  from  the  civil  law.  And  speaking  upon  the  subject 
of  the  rule  of  the  civil  law,  as  to  conditions  in  restraint  of  marriage, 
he  said  :^  "  How  it  should  ever  have  come  to  be  a  rule  of  decision  in 
the  Ecclesiastical  Court  is  impossible  to  be  accounted  for,  but  upon 
this  circumstance,  that,  in  the  unenlightened  ages,  soon  after  the 
revival  of  letters,  there  was  a  blind,  superstitious  adherence  to  the 
text  of  the  civil  law.  They  never  reasoned ;  but  only  looked  into  the 
books  and  transferred  the  rules  without  weighing  the  circumstances, 
as  positive  rules  to  guide  them.  It  is  beyond  imagination,  except 
from  that  circumstance,  how,  in  a  Christian  country,  they  should 
have  adopted  the  rule  of  the  Roman  law  with  regard  to  conditions  as 
to  marriage.  First,  where  there  is  an  absolute,  unlimited  liberty  of 
divorce,  all  rules  as  to  marriage  are  inapplicable  to  a  system  of 
religion  and  law,  where  divorce  is  not  permitted.  Next,  the  favour 
to  marriage,  and  the  objection  to  the  restraint  of  it,  were  a  mere 
political  regulation,  applicable  to  the  circumstances  of  the  Roman 
empire  at  that  time,  and  inapplicable  to  other  countries.  After  the 
civil  war,  the  depopulation  occasioned  by  it  led  to  habits  of  celibacy. 
In  the  time  of  Augustus,  the  Julian  law,  which  went  too  far,  and  was 
corrected  by  the  Lex  Papia  Poppcea,  not  only  offered  encouragement 
to  marriage,  but  laid  heavy  impositions  upon  celibacy.  That  being 
established,  as  a  rule  in  restraint  of  celibacy  (it  is  an  odd  expression), 
and  for  the  encouragement  of  all  persons  who  would  contract  mar- 
riage, it  necessarily  followed,  that  no  person  could  act  contrary  to  it 
by  imposing  restraints  directly  contrary  to  the  law.  Therefore,  it 
became  a  rule  of  construction,  that  these  conditions  were  null.  It  is 
diflScult  to  apply  that  to  a  country  where  there  is  no  law  to  restrain 
individuals  from  exercising  their  own  discretion,  as  to  the  time  and 
circumstances  of  the  marriage  which  their  children,  or  objects  of 
bounty,  may  conti*act.  It  is  perfectly  impossible  now,  whatever  it 
might  have  been  foimerly,  to  apply  that  doctrine,  not  to  lay  con- 
ditions to  restrain  marriage  under  the  age  of  twenty-one,  to  the  law 
of  England ;  for  it  is  directly  contrary  to  the  political  law  of  the 
country.  There  can  be  no  marriage  under  the  age  of  twenty-one, 
without  the  consent  of  the  parent." 

§  279.  It  is  highly  probable,  that  this  view  of  the  origin  of  the 
English  doctrine,  as  to  conditions  in  restraint  of  mamage,  annexed 
to  gifts,  legacies,  and  other  conveyances  of  interests,  is  historically 
correct.*     But  whether  it  be  so  or  not,  it  may  be  affirmed,  without 

^  Stackpole  v.   Beaumont,   3   Ves.   Jr.      v.  Tyler,  2  Bro.  Ch.  487  ;  s.  c.  2  Dick, 
96,   per  Lord  Rosslyn.      See    also  Lord      712. 
Thuriow'8  judgment,  in  tlii  case  of  Scott  *  See  Scott  v.  Tyler,  2  Bro.  Ch.  487  ; 
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fear  of  contradiction,  that  the  doctrine  on  this  subject,  at  present 
maintained  and  administered  by  courts  of  equity  (for  it  has  under- 
gone some  important  changes),  is  far  better  adapted  to  the  exigen- 


s.  0.  2  Dick.  712;  s.  c.  2  Wh.  &  T.  L. 
Ctts.  144  ;  Clarke  v.  Parker,  19  Ves.  18 ; 
Reynish  v,  Martin,  3  Atk.  830,  331,  332  ; 
1  Roper  on  Legacies,  by  "White,  ch.  18  ; 
§  1,  p.  654.  Lord  Thurlow,  in  Scott  v. 
Tyler  (2  Dick.  716  to  721),  has  traced 
out,  with  much  learning  and  ability,  the 
gradual  introduction  and  progress  of  the 
civil-law  doctrine,  through  the  instrumen- 
tality of  the  canon  law,  into  the  law  of 
England.  I  gladly  extract  a  portion  of 
his  statements,  as  they  may  tend  to  in- 
stinct the  student  more  exactly  in  a 
branch  of  the  law  confessedly  not  without 
some  anomalies.  "  The  earlier  cases," 
said  he,  "refer,  in  geuei*al  terms,  to  the 
canon  law,  as  the  rule  by  which  all  lega- 
cies are  to  be  governed.  By  that  law, 
undoubtedly,  all  conditions  which  fell 
within  the  scope  of  this  objection,  the 
restraint  of  marriage,  are  reputed  void ; 
and,  as  they  speak,  pro  non  adjcctis.  But 
those  cases  go  no  way  towards  ascertaining 
the  nature  and  extent  of  the  objection. 
Towards  the  latter  end  of  the  last,  and 
beginning  of  the  present  century,  the 
latter  is  more  loosely  handled.  The  canon 
law  is  not  referred  to  (professedly,  at  least), 
as  affording  a  distinct  and  positive  rule 
for  annulling  the  obnoxious  conditions. 
On  the  contrary,  the}'  are  treated  as  par- 
taking of  the  force  allowed  them  by  the 
law  of  England.  But  in  respect  to  their 
imposing  a  restraint  of  marriage,  they  are 
treated  at  the  same  time  as  unfavourable  and 
contrary  to  the  common  weal  and  good  order 
of  society.  It  is  reasoned,  thatparental  duty 
and  affection  are  violated,  when  a  child  is 
stripped  of  its  just  expectations.  That 
such  an  intention  is  improbably  imputed 
to  a  parent,  particularly  in  those  instances 
where  tliere  was  no  misalliance,  as  in 
marriage  with  the  houses  of  Bellases, 
Bertie,  Cecil,  and  Semphile,  which  the 
parent,  if  he  had  been  alive,  would  prob- 
ably have  approved.  These  ideas  apply 
indifferently  to  beauests  of  lands  and  of 
money,  and  were,  m  fact,  so  applied  in 
one  very  remarkable  case.  Nay,  to  avoid 
the  supposed  force  of  these  obnoxious 
conditions,  strained  constructions  were 
made  upon  doubtful  signs  of  consent ; 
and  every  mode  of  aitificiol  reasoning 
was  adopted  to  relax  their  rigor.  This 
was  thought  more  practicable,  by  calling 
them  conditions  subsequent ;  although,  if 
that  had  made  such  difference,  they  were, 
and,  indeed,  must  have  been  generally, 
conditions  precedent,  as  being  the  terms 
on  which  the  legacy  was  made  to  vest. 
At  length,  it  became  a  common  phrase, 
that  such  conditions  were  only  in  terroreiti. 
I  do  not  find  it  was  ever  seriously  sup- 
posed to  have  been  the  testator's  intention 


to  hold  out  the  terror  of  that  which  he 
never  meant  should  happen  ;  but  the 
court  disposed  of  such  conditions,  so  as  to 
make  them  amount  to  no  more.  On  tlie 
other  hand,  some  provisions  against  im- 
provident matches,  especially  duiing  in- 
fancy, or  to  a  certain  age,  could  not  be 
thought  an  unreasonable  precaution  for 
parents  to  entertain.  The  custom  of 
London  has  been  found  reasonable,  which 
forfeits  the  portion,  on  the  marriage  of 
an  infant  orphan  without  consent.  The 
Court  of  Chancery  is  in  the  constant  habit 
of  restraining  and  punishing  such  mar- 
ringes.  And  the  legislature  has  at  length 
adopted  the  same  idea,  as  far  as  it  was 
thought  general  regulation  could,  in  sound 
policy,  go.  In  this  situation  the  matter 
was  foimd  about  the  middle  of  the  jiresent 
century ;  when  doubts  occurred,  which 
divided  the  sentiments  of  the  first  men  of 
the  age.  The  difficulty  seems  to  have 
consisted  principally  in  reconciling  the 
cases,  or,  rather,  the  arguments  on  which 
they  proceeded.  The  better  opinion,  or, 
at  least,  that  which  prevailed,  was  that 
devises  of  land  with  which  the  canon  law 
never  had  any  concern,  should  follow  the 
inile  of  the  common  law  ;  and  that  legacies 
of  money  being  of  that  sort,  should  follow 
the  rule  of  the  canon  law.  Lands  devised, 
charges  upon  it,  powers  to  be  exercised 
over  it,  money  legacies  referring  to  such 
charges,  money  to  be  laid  out  in  lands 
(though  I  do  not  find  this  yet  resolved), 
follow  the  rule  of  the  common  law  ;  and 
such  trusts  are  to  be  executed  with  analogy 
to  it.  Mere  money  legacies  follow  the 
rule  of  the  canon  law ;  and  all  trusts  of 
that  nature  are  to  be  executed  with  analogy 
to  that.  But  still,  if  I  am  not  mistaken, 
the  question  remains  unresolved :  What 
is  the  nature  and  extent  of  that  rule,  as 
applied  to  conditions  in  restraint  of  mai'- 
nage?  The  canon  law  prevails  in  this 
country  onlv  so  far  as  it  hath  been  actuallv 
received  with  such  ampliations  and  limi- 
tations as  time  and  occasion  have  intro- 
duced, and  subject  at  all  times  to  the 
municipal  law.  It  is  founded  in  the  civil 
law ;  consequently  the  tenets  of  that  law 
also  may  serve  to  illustrate  the  received 
rales  of  the  canon  law.  By  the  civil  law, 
the  provision  of  a  child  was  considered  as 
a  debt  of  nature,  of  which  the  laws  of  civil 
society  also  exacted  the  payment ;  inso- 
much that  a  will  was  regarded  as  inoffi- 
cious which  did  not  in  some  sort  satisfy 
it.  By  the  positive  institutions  of  that 
law,  it  was  also  provided.  Si  quis  c«eliba- 
tds,  vel  viduitatis  conditionem  hieredi, 
legatariove  injunxerit  ;  hseres,  legatari- 
usve  e  conditione  liberi  sunto  ;  neque  eo 
minus  delatam  hiereditatem,   legatumre, 
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cies  of  modem  society  throughout  Christendom,  than  that  which  was 
asserted  by  the  Roman  law.  While  it  upholds  the  general  freedom 
of  choice  in  marriages,  it  at  the  same  time  has  a  strong  tendency  to 
preserve  a  just  control  and  influence  in  parents,  in  regard  to  the 
marriages  of  their  children,  and  a  reasonable  power  in  all  persons  to 
qualify  and  restrict  their  bounty  in  such  a  manner,  and  on  such 
conditions,  as  the  general  right  of  dominiou  over  property  in  a  free 
country  justifies  and  protects,  upon  grounds  of  general  convenience 
and  safety. 

§  280.  The  general  result  of  the  modern  English  doctrine  on  this 
subject  (for  it  will  not  be  found  easy  to  reconcile  all  the  cases)  ^  may 
be  stated  in  the  following  summary  manner.  Conditions  annexed  to 
gifts,  legacies,  and  devises,  in  restraint  of  marriage,  are  not  void,  if 
they  are  reasonable  in  themselves,  and  do  not  directly  or  virtually 
operate  as  an  undue  restraint  upon  the  freedom  of  marriage.  If  the 
condition  is  in  restraint  of  marriage  generally,  then,  indeed,  as  a 
condition  against  public  policy,  and  the  due  economy  and  morality 
of  domestic  life,  it  will  be  held  utterly  void.^  And  so,  if  the  condition 
is  not  in  restraint  of  mamage  generally,  but  still  the  prohibition  is  of 
so  rigid  a  nature,  or  so  tied  up  to  peculiar  circumstances,  that  the 
party,  upon  whom  it  is  to  operate,  is  unreasonably  restrained  in  the 
choice  of  marriage,  it  will  fall  under  the  like  consideration.^  Thus, 
where  a  legacy  was  given  to  a  daughter,  on  condition  that  she  should 
not  marry  without  consent,  or  should  not  marry  a  man  who  was  not 
seised  of  an  estate  in  fee-simple  of  the  clear  yearly  value  of  £500,  it 
was  held  to  be  a  void  condition,  as  leading  to  a  probable  prohibition 
of  marriage.* 

§  281.  But  the  same  principles  of  public  policy  which  annul  such 
conditions,  when  they  tend  to  a  general  restraint  of  marriage,  will 
confirm  and  support  them  when  they  merely  prescribe  such  reason- 
able and  provident  regulations  and  sanctions  as  tend  to  protect  the 


ex  hac  lege  consequantur.  In  ampliation 
of  this  law,  it  seems  to  hare  been  well 
settled  in  all  times,  that  if,  instead  of  cre- 
ating a  condition  absolutely  enjoining 
celil^y,  or  widowhood,  the  same  be 
referred  to  the  advice  or  discretion  of 
another,  particularly  an  interested  person, 
it  is  deemed  a  fraud  on  the  law,  and 
treated  accordin|gly ;  that  is,  the  condi- 
tion so  imposed  is  holden  for  void.  Upon 
the  same  principle,  in  further  ampliation 
of  the  law,  all  distinction  is  abolished 
between  precedent  and  subsequent  condi- 
tions ;  for  it  would  be  an  easy  evasion  of 
such  a  law,  if  a  slight  turn  of  the  phrase 
were  allowed  to  put  it  aside.  It  has 
ratlier,  therefore,  been  construed,  that 
the  condition  is  performed  by  the  mar- 
riage, which  is  the   only  lawful  part  of 


I 


the  condition,  or  by  asking  the  consent, 
for  that  also  is  a  lawful  condition ;  and, 
for  the  rest,  the  condition  not  being  law- 
ful, is  holden  j!>ro  Turn  adjecta," 

»  Scott  V.   Tyler,   2   Bro.    Ch.    487  ;  2  X 
Dick.  718  ;  Stackpole  v.  Beaumont,  3  Ves. 
95. 

2  Keily  v.  Monck,  8  Ridgw.  Pari.  205,  V 
244,  247,  261  ;  Rishton  v,  Cobb,  9   Sim. 
615;   Scott  V.    Tyler,   2   Bro.    Ch.   487; 
Harvey  v.  Aston,  Conim.  Rep.  726 ;  s.  c. 

1  Atk.  361. 

3  Keily  v.  Monck,  3  Ridgw.  Pari.  205, 
244,  247,  261  ;  1  Eq.  Abridg.  p.  110,  Con- 
dition, C.  in  Marg. ;  Morley  v.  feennoldson, 

2  Hare,  570. 

*  Keily  v.  Monck,  3  Ridgw.  Pari.  205, 
244,  247,  261  ;  1  Chitty,  Eq.  Dig.  Mar- 
riagCj  W. 
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individual  from  those  melancholy  consequences  to  which  an  over- 
hasty,  rash,  or  precipitate  match  would  probably  lead.  If  parents, 
who  must  naturally  feel  the  deepest  solicitude  for  the  welfare  of  their 
children,  and  other  near  relatives  and  friends,  who  may  well  be 
presumed  to  take  a  lively  interest  in  the  happiness  of  those  with 
whom  they  are  associated  by  ties  of  kindred,  or  friendship,  could  not, 
by  imposing  some  resti*aints  upon  their  bounty,  guard  the  inexpe- 
rience and  ardour  of  yauth  against  the  wiles  and  delusions  of  the 
crafty  and  the  corrupt,  who  should  seek  to  betray  them  from  motives 
of  the  grossest  selfishness,  the  law  would  be  lamentably  defective,  and 
would,  under  the  pretence  of  upholding  the  institution  of  marriage, 
subveii;  its  highest  purposes.  It  would,  indeed,  encourage  the  young 
and  the  thoughtless  to  exercise  a  perfect  freedom  of  choice  in  mar- 
riage ;  but  it  would  be  at  the  expense  of  all  the  best  objects  of  the 
institution,  the  preservation  of  domestic  happiness,  the  security  of 
private  virtue,  and  the  rearing  of  families  in  habits  of  sound  morality, 
and  filial  obedience  and  reverence.  Such  a  reproach  does  not  belong 
to  the  common  law  in  our  day ;  and,  least  of  aU,  can  it  be  justly 
attributed  to  courts  of  equity. 

§  282.  Mr.  Fonblanque  has,  with  great  propriety,  remarked :  "  The 
only  restrictions  which  the  law  of  England  imposes,  are  such  as  are 
dictated  by  the  soundest  policy,  and  approved  by  the  purest  moraUty. 
That  a  parent,  professing  to  be  affectionate,  shall  not  be  unjust;  that, 
professing  to  assert  his  own  claim,  he  shall  not  disappoint  or  control 
the  claims  of  nature,  nor  obstruct  the  interests  of  the  community  ; 
that  what  purports  to  be  an  act  of  generosity  shall  not  be  allowed  to 
operate  as  a  temptation  to  do  that  which  militates  against  nature, 
morality,  or  sound  policy,  or  to  restrain  from  doing  that  which  would 
serve  and  promote  the  essential  interests  of  society ;  [these]  are  rules 
which  cannot  reasonably  be  reprobated,  as  harsh  infringements  of 
private  liberty,  or  even  reproached  as  unnecessary  restraints  on  its 
free  exercise.  On  these  considerations  are  founded  those  distinctions 
which  have  from  time  to  time  been  recognized  in  our  courts  of  equity, 
respecting  testamentary  conditions  with  reference  to  marriage."^ 

§  283.  Qodolphin  also  has  very  correctly  laid  down  the  general 
principle.  "All  conditions  against  the  liberty  of  marriage  are 
unlawful.  But,  if  the  conditions  are  only  such,  as  whereby  marriage 
is  not  absolutely  prohibited,  but  only  in  part  restrained,  as  in  respect 
to  time,  place,  or  person,  then  such  conditions  are  not  utterly  to  be 
rejected."  2  Still,  this  language  is  to  be  understood  with  proper 
limitations;  that  is  to  say,  that  the  restraints  upon  marriage,  in 
respect  to  time,  place,  or  person,  are  reasonably  asserted.     For  it  is 

»  1  Fonbl.  Eq.  B.  1,  ch.  4,  §  10,  note  '  Godolphin's  Orphan'    Legacy,  Pt,  1, 

(?).  ch.  15,  §  1. 
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obvious  that  restraints  as  to  time,  place,  and  person  may  be  so  framed 
as  to  operate  a  virtual  prohibition  upon  marriage,  or,  at  least,  upon 
its  most  important  and  valuable  objects.  As,  for  instance,  a  condition 
that  a  child  should  not  marry  until  fifty  years  of  age  ;  ^  or  should  not 
marry  any  person  inhabiting  in  the  same  town,  county,  or  state  ;  or 
should  not  marry  any  person  who  was  a  clergyman,  a  physician,  or  a 
lawyer,  or  any  person,  except  of  a  particular  trade  or  employment ; 
for  these  would  be  deemed  a  mere  evasion  or  fraud  upon  the 
law.2 

§  284.  On  the  other  hand,  some  provisions  against  improvident 
matches,  especially  during  infancy,  or  until  a  certain  age  of  discretion, 
cannot  bo  deemed  an  unreasonable  precaution  for  parents  and  other 
persous  to  affix  to  their  bounty.'^  Thus  a  legacy  given  to  a  daughter 
to  be  paid  her  at  twenty-one  years  of  age,  if  she  does  not  marry  until 
that  period,  would  be  held  good,  for  it  postpones  marriage  only  to  a 
reasonable  age  of  discretion,*  So,  a  condition,  annexed  to  a  gift  or 
legacy,  that  the  party  should  not  marry  without  the  consent  of 
parents  or  trustees,  or  other  persons  specified,  is  held  good;  for  it 
does  not  impose  an  unreasonable  restraint  upon  marriage ;  and  it 
must  be  presumed  that  the  person  selected  will  act  with  good  faitli 
and  sound  discretion  in  giving  or  withholding  consent.^  The  civil 
law,  indeed,  seems,  on  this  point,  to  have  adopted  a  very  diflFereiit 
doctrine ;  holding  that  the  requirement  of  the  consent  of  a  third 
pei-son,  and  especially  of  an  interested  person,  is  a  mere  fraud  upon 
the  law.* 

§  285.  Other  cases  have  been  stated,  which  are  governed  by  the 
same  principles.  Thus  it  has  been  said,  that  a  condition  not  to 
marry  a  widow  is  no  unlawful  injunction ;  for  it  is  not  in  general 
restraint  of  marriage.  So,  a  condition  that  a  widow  shall  not  marry, 
is  not  unlawful,  neither  is  an  annuity  during  widowhood  only.^  A 
condition  to  marry,  or  not  to  marry,  Titius  or  MsBvia,  is  good.  So  a 
condition,  prescribing  due  ceremonies  and  a  due  place  of  marriage,  is 
good.    And  so  any  other  conditions  of  a  similar  nature,  if  not  used 


^  But  see  1  Roper  on  Legacies,  cb.  13, 
§  2,  p.  716,  edit,  by  White. 

2  See  Scott  v,  Tyler,  2  Dick.  721,  722; 
2  Brown,  Ch.  488. 

3  Scott  V.  Tyler,  2  Dick.  719. 

*  See  Stackpole  t\  Beaumont,  3  Yes.  96, 
97  ;  Scott  r.  Tyler,  2  Dick.  721,  722,  724  ; 
Beaumont  v.  Squire,  21  L.  J.,  Q.  B.  123 ; 
Young  r.  Furse,  8  De  G.,  M.  &  G.  756. 

6  Desbody  v,  Boyville,  2  P.  Will.  547  ; 

Scott  V.  Tyler,  2  Bro.  Ch.  431,  485  ;  2 
X  Dick.  712  ;  Clarke  v.  Parker,  19  Yes.  1 ; 

Lloyd  V.  Branton,  T  Meriv.  108 ;  Dash- 
X  wood  V.  Bulkloy,  10  Yes.  229. 

•  Lora  Thurlow,  in  Scott  r.  Tyler,  2 
Dick.  720;  Ayliffe,  Pand.  B.  8,  tit.  21,  p.  374. 


7  Conditions  requiring  widowhood  were 
generally  void  by  the  civil  law,  when 
the  legacy  was  to  the  party  herself ;  hut 
not  where  it  was  to  a  tlnrd  person.  Ayliffe 
Pand.  B.  3,  tit.  21,  p.  374.  Legatum  alii 
sub  conditione  sic  relictum  ;  si  uxor  nup- 
tui  se  post  mortem  niariti  non  colloca< 
verit,  contractis  uui>tiis,  conditione  deficit, 
ideoque  pcti  nequaquam  potest.  Cod.  Lib. 
6  tit.  40,  1.  1  ;  Pothier,  Pand.  Lib.  35, 
tit.  1,  n.  35.  But  see  Scott  v.  Tyler,  2 
Dick.  721,  722 ;  s.  c.  2  Brown,  Cb.  488  ; 
Marples  v,  Bainbridge,  1  Mad.  590;  1 
Roper  on  Legacies,  by  W'hite,  ch.  13,  §  2, 
pp.  721,  722.     See  post,  §  291  c. 
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evasively,  as  a  covert  purpose  to  restrain  marriage  generally.^  And 
on  the  same  general  principle,  a  condition  that  the  legatee  shall 
not  become  a  nun  is  valid ;  and  although  the  will  contain  no 
bequest  over,  the  legacy  is  forfeited  if  the  legatee  does  become  a 
nun.^ 

§  286.  But  courts  of  equity  are  not  generally  inclined  to  lend  an 
indulgent  consideration  to  conditions  in  restraint  of  marriage ; '  and 
on  that  account  (being  in  no  small  degree  influenced  by  the  doctrines 
of  the  civil  and  canon  law),  they  liave  not  only  constantly  manifested 
an  anxious  desire  to  guard  against  any  abuse,  to  which  the  giving  of 
ODe  person  any  degree  of  control  over  another  might  eventually  lead  ; 
but  they  have,  on  many  occasions,  resorted  to  subtleties  and  aitifidal 
distinctions,  in  order  to  escape  from  the  positive  directions  of  the 
party  imposing  such  conditions. 

§  286  a.  Id  a  late  case  ^  it  was  held,  for  the  first  time,  that  just  as  a 
condition  in  restraint  of  a  woman's  second  marriage  is  valid,  whether 
imposed  by  her  husband  or  by  a  stranger,  so  also  is  a  condition  in 
restraint  of  a  man's  second  marriage,  whether  imposed  by  his  wife 
or  by  a  stranger,  on  the  ground  that  there  is  no  Act  of  Parliament 
which  has  provided,  and  there  is  no  decision  of  any  court  which  has 
established,  that  there  is  any  distinction  whatever  between  the  second 
marriage  of  a  woman  and  the  second  marriage  of  a  man,  and  there  is 
no  principle  whatever  upon  which  a  distinction  can  be  drawn  between 
them.  The  gift  in  question  was  a  gift  by  a  testatrix  to  her  adopted 
daughter  and  to  her  husband  during  their  joint  lives,  and  to  the 
survivor  during  his  or  her  life,  with  a  proviso  that  if  the  husband 
survived  the  wife  and  married  again  the  property  should  go  over. 
And  it  was  held,  as  has  been  said,  that  on  the  husband's  re-marriage 
the  gift  over  took  effect. 

§  287.  One  distinction  is,  between  cases  where,  in  default  of  a 
compliance  with  the  condition,  there  is  a  bequest  over,  and  cases 
where  there  is  not  a  bequest  over,  upon  a  like  default  of  the  party 
to  comply  with  the  condition.  In  the  former  case,  the  bequest  over 
becomes  operative  upon  such  default,  and  defeats  the  prior  legacy.* 


X 


'  Scott  V.  Tyler,  2  Bro.  Ch.  488 ;  2 
Dick.  721,  722  ;  Godolp.  Orp.  Tieg.  Pt.  3, 
ch.  17,  §  1  to  10  ;  Ayliffe  Pand.  B.  3,  tit. 
21,  p.  374. 

3  Dickson,  in  re,  1  Simons,  v.  s.  87. 

3  See  Lon^  v.  Donnis,  4  Burr.  2052. 
Lord  Mansfield,  in  Long  v.  Dennis,  4  Burr. 
2055,  said :  **  Conditions  in  restraint  of 
marriage  are  odious,  and  are,  therefore, 
held  to  the  utmost  rigor  and  strictness." 
Lord  Eldon  seems  to  have  disapproved  of 
this  generadity  of  expression,  in  Clarke  v. 
Parker,  19  Ves.  19. 

*  Allen  V.  Jackson,  1  Ch.  D.  399,  revers- 


ing the  decision  of  V.-C.  Hall,   reported 
19  Eq.  631. 

*  Clarke  v.  Parker,  19  Ves.  13  ;  Lloyd 
r,  Branton,  3  Meriv.  108,  119 ;  1  Fonbl, 
Eq.  B.  1,  ch.  4,  §  10,  note  {q)  ;  Wheeler 
r.  Bingham,  3  Atk.  364 ;  Malcolm  v, 
O'Callaghan,  2  Mad.  350  ;  Chauncey  v. 
Graydon,  2  Atk.  616.  Where  the  condi- 
tion of  a  devise  was  the  giving  of  a  bond 
not  to  marry  or  cohabit  with  certain 
persons,  with  a  devise  over,  the  court  re- 
fused to  enforce  the  condition,  as  tending 
to  inquiries  disturbing  the  peace  of  another 
family.    Poole  v.  Bott,  11  Hare,  33. 
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In  the  latter  case  (that  is,  where  there  is  no  bequest  over),  the  condi- 
tion is  treated  as  ineffectual,  upon  the  ground  that  the  testator  is  to 
be  deemed  to  use  the  condition  in  terrorem  only,  and  not  to  impose 
a  forfeiture,  since  he  has  failed  to  make  any  other  disposition  of  the 
bequest  upon  default  in  the  condition.^ 

§  288.  Another  distinction  is  taken  between  conditions  in  restraint 
of  marriage,  annexed  to  a  bequest  of  personal  estate,  and  the  like 
conditions,  annexed  to  a  devise  of  real  estate,  or  to  a  charge  on  real 
estate,  or  to  things  savouring  of  the  realty.  In  the  latter  cases 
(touching  real  estate)  the  doctrine  of  the  common  law,  as  to  condi- 
tions, is  strictly  applied.  If  the  condition  be  precedent,  it  must  be 
strictly  complied  with,  in  order  to  entitle  the  party  to  the  benefit  of 
the  devise  or  gift.  If  the  condition  be  subsequent,  its  validity  will 
depend  upon  its  being  such  as  the  law  will  allow  to  devest  an  estate. 
For,  if  the  law  deems  the  condition  void  as  against  its  own  policy, 
then  the  estate  will  be  absolute  and  free  from  the  condition.  If,  on 
the  other  hand,  the  condition  is  good,  then  a  non-compliance  with  it 
will  defeat  the  estate,  in  the  same  manner  as  any  other  condition 
subsequent  will  defeat  it.^ 

§  289.  But,  if  the  bequest  be  of  personal  estate,  a  different  rule 
seems  to  have  prevailed,  founded,  in  all  probability,  upon  the 
doctrines  maintained  in  the  ecclesiastical  courts,  and  derived  from 
the  canon  and  civil  law.^  If  the  condition  in  restraint  of  mamage 
be  subsequent  and  general  in  its  character,  it  is  treated  as  the  like 
condition  is  at  law,  in  regard  to  real  estate,  as  a  mere  nullity,  and  the 
legacy  becomes  pure  and  absolute.*  If  it  be  only  a  limited  restraint 
(such  as  to  a  marriage  with  the  consent  of  parents,  or  not  until  the 
age  of  twenty-one),  and  there  is  no  bequest  over  upon  default,  the 
condition  subsequent  is  treated  as  merely  in  terrorem;  and  the 
legacy  becomes  pure  and  absolute.^  But  if  the  restraint  be  a  condi- 
tion precedent,  then  it  admits  of  a  very  different  application  from 


'  Harvey  v,  Aston,  1  Atk.  361,  875, 
377 ;  Reynish  v.  Martin,  3  Atk.  330  ;  1 
"Wilson,  130  ;  Pendarvis  v.  Hicks,  2  Free- 
man, 41  ;  PuUen  v.  Ready,  2  Atk.  587 ; 
Long  V.  Dennis,  4  Burr.  2055 ;  1  £q. 
Abridg.  110,  C.  ;  1  Roper  on  Legacies, 
by  White,  eh.  13,  §  1,  pp.  664  to  660  ;  id. 
§  2,  pp.  687,  716  to  727  ;  Eastland  v.  Rey- 
nolds, 1  Dick.  317.  But  see  Dickson,  in 
re,  1  Simons,  N.  s.  87,  as  to  a  bequest 
over. 

»  Co.  Litt.  206  a  and  I;  id.  217  a;  id. 
237,  Harg.  &  Butler's  note  (162) ;  Bertie 
V.  Faulkland,  3  Ch.  Cas.  130  ;  8.  c.  2 
Freeman,  220  ;  2  Vem.  333  ;  1  Eq.  Cas. 
Abridg.  108,  margin  ;  Harvey  v,  Aston, 
Com.  726  ;  8.  0.  1  Atk.  261 ;  Reynish  v, 
Martin,  3  Atk.  830,  332,  333  ;  Fry  v. 
Porter,  1  Mod.   300  j  Long  v.  Rickets,  2 


Sim.  &  Stu.  179  ;  Popham  v.  Bamfield,  1 
Vem.  83 ;  Graydon  v.  Hicks,  2  Atk.  16 ; 
Peyton  v.  Bury,  2  P.  Will.  626 ;  1  Roper 
on  Legacies,  by  White,  ch.  13,  §  1,  pp. 
650,  666  ;  id.  §  2,  p.  687  to  727 ;  post, 
§  290,  note  (2). 

'  1  Roper  on  Legacies,  by  White,  ch. 
13,  §  1,  pp.  650  to  660 ;  Scott  v.  Tyler,  2 
Bro.  Ch.  487  ;  2  Dick.  712  ;  Stackpole  r. 
Beaumont,  3  Yes.  96. 

*  See  Morley  v,  Rennoldson,  2  Hare, 
670. 

*  Lloyd  V,  Branton,  3  Meriv.  117  ; 
Maiples  V.  Bainbridge,  1  Mad.  590  ;  1 
Roper  on  Legacies,  by  White,  ch.  13,  §  1, 
p.  654,  &c.  ;  id.  §  2,  pp.  715,  747  ;  Garret 
V,  Pritty,  2  Vem.  293  ;  Wheeler  v.  Bing- 
ham, 3  Atk.  364. 

^  2 
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the  rule  of  the  common  law  in  similar  cases  as  to  real  estate.  For, 
if  the  condition  regard  real  estate,  and  be  in  general  restraint  of 
marriage,  there,  although  it  is  void,  yet  as  we  have  seen,  if  there  is 
not  a  compliance  with  it,  the  estate  will  never  arise  in  the  devisee. 
But  if  it  be  a  legacy  of  personal  estate,  under  like  circumstances,  the 
legacy  will  be  held  good  and  absolute,  as  if  no  condition  whatsoever 
had  been  annexed  to  it. 

§  290.  Whether  the  same  rule  is  to  be  applied  to  legacies  of 
personal  estate  upon  a  condition  precedent,  not  in  restraint  of 
marriage  generally,  but  of  a  limited,  and  qualified,  and  legal 
character,  where  there  is  no  bequest  over,  and  there  has  been  a 
default  in  complying  with  the  condition,  has  been  a  question  much 
vexed  and  discussed  in  courts  of  equity,  and  upon  which  some  diver- 
sity of  judgment  has  been  expressed.  There  are,  certainly,  autho- 
rities which  go  directly  to  establish  the  doctrine,  that  there  is  no 
distinction  in  cases  of. this  soi*t  between  conditions  precedent  and 
conditions  subsequent.  In  each  of  them,  if  there  is  no  bequest  over, 
the  legacy  is  treated  as  pure  and  absolute,  and  the  condition  is  made 
in  tei*i'ore7n  only.  The  civil  law  and  ecclesiastical  law  recognize  no 
distinction  between  conditions  precedent  and  conditions  subsequent, 
as  to  this  particular  subject.^  On  the  other  hand,  there  are  autho- 
rities which  seem  to  inculcate  a  different  doctrine,  and*  to  treat 
conditions  precedent,  as  to  legacies  of  this  sort,  upon  the  same 
footing  as  any  other  bequests  or  devises  at  the  common  law  ;  that  is 
to  say,  that  they  are  to  take  effect  only  upon  the  condition  precedent 
being  complied  with,  whether  there  be  a  bequest  over  or  not.^ 

§  291.  But,  whichever  of  these  opinions  shall  be  deemed  to  main- 
tain the  correct  doctrine,  there  is  a  modification  of  the  strictness  of 
the  common  law,  as  to  conditions  precedent  in  regard  to  personal 
legacies,  which  is  at  once  rational  and  convenient,  and  promotive 
of  the   real  intention  of  the  testator.     It  is,  that,  where  a  literal 


*  See  Harvey  t\  Aston,  1  Atk.  375 ; 
R.  c.  Com.  Rep.  738 ;  Reynish  v.  Martiu, 
3  Atk.  332. 

*  The  former  doctrine  (tliat  is,  tliat 
there  is  no  difference  between  conditions 
precedent  and  conditions  subsequent,  as 
to  this  point)  was  maintained  by  Lord 
Hard  wick  e,  in  Reynish  v.  Martin,  3  Atk. 
330  ;  and  was  recognizetl  by  Lord  Clare, 
in  Keily  r.  Monck,  3  Ridgw.  263  ;  and  by 
Sir  Thomas  Plumer,  in  Malcolm  v.  O'Cal- 
laghan,  2  Mad.  349,  353.  See  also  Garbut 
V.  Hilton,  1  Atk.  381.  But  the  contrary 
doctrine  is  indicated  in  Hemniings  v. 
Munfcklcy,  1  Bro.  Ch.  803  ;  Scott  v.  Tyler, 
2  Bro.  Ch.  488 ;  2  Dick.  723,  724 ;  Stack- 
pole  V.  Beaumont,  3  Ves.  89.  See  also 
knight  V.  Cameron,  14  Ves.  388  ;  Clarke 
V.  Tarker,  19  Ves.  13 ;  Elton  v.  Elton,  1 


Ves.  4.  Mr.  Roper,  in  his  work  on  Legii- 
cies,  1  Roper  on  Legacies,  by  White,  ch. 
13,  §  1,  pp.  C54  to  660 ;  id.  §  2,  pp.  715 
to  727,  18  of  opinion  that  the  weight  of 
authority  is  with  the  latter  doctrine  ;  and 
so  is  Mr.  Hovenden,  in  his  Supplement  to 
Vesey,  Jr.,  Voh  1,  p.  353,  note  to  3  Ves. 
89.  See  also  Mr.  Saunders's  note  to  Har- 
vey V.  Aston,  1  Atk.  361.  A  distinction 
has  also  been  taken  between  cases  of  per- 
sonal legacies  and  cases  of  portions  charged 
on  land.  In  the  former,  the  condition 
may,  perhaps,  be  dispensed  with,  at  least 
under  some  circumstances ;  in  the  latter, 
the  condition  must  be  complied  witb,  to 
entitle  the  pai-tt'  to  take,  although  there 
may  be  no  devise  over.  See  Harvey  ». 
Aston,  1  Atk.  361  ;  s.  c.  Com.  Rep.  726  ; 
Cas.  T.  Talb.  212. 
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compliance  with  the  condition  becomes  impossible  from  unavoidable 
circumstances,  and  without  any  default  of  the  party,  it  is  sufficient 
that  it  is  complied  with,  as  nearly  as  it  practically  can  be,  or  (as  it  is 
technically  called)  Cy  pria.  This  modification  is  derived  from  the 
civil  law,  and  stands  upon  the  presumption,  that  the  donor  could  not 
intend  to  require  impossibilities,  but  onl}-  a  substantial  compliance 
with  his  directions,  as  far  as  they  should  admit  of  being  fairly  carried 
into  execution.  It  is  upon  this  ground  that  courts  of  equity  con- 
stantly hold,  in  cases  of  personal  legacies,  that  a  substantial  compliance 
with  the  condition  satisfies  it,  although  not  literally  fulfilled.  Thus 
if  a  legacy  upon  a  condition  precedent  should  require  the  consent  of 
three  persons  to  a  marriage,  and  one  or  more  of  them  should  die,  the 
consent  of  the  sui'vivor  or  survivors  would  be  deemed  a  sufficient 
compliance  with  condition.^  And,  d  fortiori,  this  doctrine  would  be 
applied  to  conditions  subsequent.^ 

§  291  a.  This  subject  was  much  discussed  by  the  Court  of  Appeal 
in  the  case  of  Dawson  u  Oliver- Massey,*  where  a  testator  bequeathed 
a  fund  to  trustees  upon  trust  after  the  determination  of  a  life 
interest,  to  pay  and  transfer  the  trust  property  equally  among  the 
female  children  of  his  sister  on  their  attaining  twenty-one  or  marry- 
ing with  the  consent  of  their  parents.  At  the  death  of  the  tenant 
for  life  the  testator's  sister  was  a  widow  with  two  daughters,  the 
elder  of  whom  married  under  age  with  the  consent  of  the  mother. 
The  Court  of  Appeal  held,  following  the  doctrine  which  was  laid 
down  above,  and  reversing  the  decision  of  Sir  G.  J^sel,  M.R,  that 
the  condition  had  been  substantially  fulfilled,  and  that  the  married 
daughter  took  a  vested  interest  ia  the  fund.  But  in  the  later  case  of 
In  Brown's  Will*  it  was  held,  that  the  doctrine  of  Dawson  t;.  Oliver- 
Massey  did  not  apply  to  a  case  where  the  testator  left  a  legacy  to  his 
daughter  on  her  attaining  twenty-one  or  marrying  with  the  consent 
of  her  ''guardian  or  guardians,"  which  first  should  happen,  and 
appointed  his  wife  the  guardian.  The  wife  died,  and  before  reaching 
twenty-one  the  daughter  married,  having  no  guardian  at  the  time. 
It  was  held,  the  legacy  did  not  vest,  for  that  the  consent  required  was 
not,  as  it  was  in  Dawson  v,  Oliver- Massey,  rendered  impossible  by  the 
act  of  God,  since,  on  proper  application  to  a  Judge  of  the  Chancery 
Division  he  would  have  appointed  a  guardian.^ 

§  291  6.  So  also  conditions  annexed  to  a  gift,  the  tendency  of  which 
is  to  induce  husband  and  wife  to  live  separate,  or  be  divorced,  are, 


Graydon  v.  Hicks,  2  Atk.  16,  18 ;  Aisla- 
bie  r.  Rice,  8  Mad.  256  ;  Worthiiigton  v. 


»  Swinburae  on  Wills,  Pt.  4,  §  7,  n.  4, 

p.  262  ;  1  Koper  on  Legacies,  by  White,  —  ^. ,  ^  —  , 

ch.  13,  §  2,  pp.  691,  692.    See  Clarke  t\  Evans,  1  Sim.  &  Stu.  165. 
Parker,  19  Ves.  1,  16,  19.  »  2  Ch.  D.  753. 

2  See  1  Koper  on  Legacies,  ch.  18,  §  2,  M8  Ch.  D.  61. 

p.  691  ;  Peyton  v.  Bury,  2  P.  Will.  626  ;         *  Ibid.  p.  972. 
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upon  gi*ounds  of  public  policy  and  public  morals>  held  void.    In  an 
early  case,^  where  the  father  bequeathed  a  sum  of  money  to  his 
daughter,  "  if  she  would  be  divorced  from  her  husband/'  the  condition 
was  held  void ;  and  although  precedent  in  its  character,  that,  never- 
theless, the  gift  being  of  personalty  took  effect.     And  in  another 
case,*  where  the  testator  directed,  that  if  "  his  niece  lived  with  her 
husband,  his  executors  should  pay  her  £2  per  month,  and  no  more ; 
but  if  she  lived  from  him,  and  with  her  mother,  then  they  should 
allow  her  £5  per  month;"  it  was  held  that  the  legatee  was  entitled 
to  the  largest  sum,  without  living  apart  from  her  husband ;  and  Lord 
Keeper  Henly  thought,  as  the  condition  was  *' co7itra  bonoa  mores, 
the  legacy  was  simple  and  pure."     And,  in  Wren  v.  Bradley,*  where 
an  annuity  was  bequeathed  to  a  daughter,  a  married  woman,  "in  case 
she  should  be  living  apart  from  her  husband,  and  should  continue  to 
do  so  "  during  the  life  of  the  testator's  widow ;  and  providing  that  the 
annuity  should  cease  whenever  the  annuitant  should  cohabit  with  her 
husband ;  and  where  the  will  also  contained  a  residuary  trust,  the 
income  of  which  was  to  be  paid  to  the  daughter,  during  such  time  as 
she  should  continue  to  live  apart  from  her  husband ;  but  directed, 
that,  whenever  she  should  cohabit  with  her  husband,  such  income 
should  be  paid  to  other  legatees ;  the  will  also  containing  a  trust  for 
children  of  the  daughter,  by  any  other  husband  ;  the  'daughter  and 
her  husband  living  apart,  at  the  date  of  the  will,  but  being  reconciled 
and  living  together  at  the  death  of  the  testator  and  subsequently  :  it 
was  held  that  the  daughter  was  entitled  to  the  benefit  of  all  the  pro- 
visions of  the  will  in  her  favour.    The  Vice-Chancellor,  Knight-Bruce, 
said,  in  giving  judgment :  "  It  is  impossible  to  read  the  will  without 
perceiving  that  the  testators  wish  and  object  were  to  obstruct  a  recon- 
ciliation, and  prevent  the  wife  from  living  with  her  husband.     And 
that,  by  that  wish,  by  that  object,  its  provisions  to  her  were  influenced 
and  directed.     The  weight  of  authority  and  the  principles  of  the  civil 
law,  as  far  as  I  consider  them  applicable,  seem  to  me  to  render  a 
decision  in  this  case,  in  the  daughter's  favour,  consistent  at  once  with 
technical  equity  and  moral  justice."  ^ 

§  291  c.  The  question  as  to  what  conditions,  affecting  marriage,  are 
valid,  must  depend  upon  the  circumstances  of  each  particular  case, 
and  will  be  very  materially  affected,  by  the  consideration,  how  far  the 
condition  was  one  fairly  applicable  to  the  relation  of  the  parties,  and 
the  peculiar  views  and  situation  of  the  donor  and  donee.  It  has  been 
decided,  that  a  condition,  in  a  devise,  that  if  the  devisee  "shall 
marry,  contrary  to  the  order  and  established  rules  of  the  people  called 
Quakers,  such  devise  should  cease,  as  to  him  and  his  issue,  and  be 

»  Tcnnant  v.  Braic,  TotliiU,  141.  «  2  De  G.  &  Sm.  49. 

3  Brown  n  Peck,  1  Eden,  140.  *  Ibid.  p.  64. 
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void/'  is  valid  and  legaL^  So  it  is  a  legal  condition  which  avoids  the 
gift^  provided  the  donee  many  a  Scotchman^^  or  a  papist  ;^  and  many 
others,  some  of  which  have  already  been  referred  to.  And  it  was 
held  in  Dickson's  Trust,  that  where  a  father  revoked  the  provision  in 
his  will,  on  condition  that  his  daughter  became  a  nun,  it  was  held  a 
legal  condition,  and  that  the  provision  ceased  on  her  becoming  a  nun, 
although  there  was  no  bequest  over> 

§  291  d.  Perrin  v,  Lyon,^  which  decided  that  a  devise  to  a  daughter, 
unless  she  maiTied  a  Scotchman  and  then  over,  was  rendered  void  by 
the  daughter  marrying  a  Scotchman,  was  followed  in  the  late  case  of 
Jenner  v.  Tumer,^  where  there  was  a  devise  by  a  lady  to  her  brother  of 
lands  for  his  life,  accompanied  by  a  bequest  of  her  residuary  per- 
sonalty to  him  absolutely ;  but  the  testator  declared  if  her  brother 
should  thereafter,  whether  he  should  at  the  time  be  in  possession  as 
tenant  for  life  or  not,  marry  a  domestic  servant,  or  a  person  who  had 
been  a  domestic  servant,  then  the  devise  and  bequest  should  be  null 
and  void,  and  go  over  to  certain  persons  mentioned ;  the  brother  did 
marry  a  domestic  servant,  and  it  was  held  he  forfeited  all  his  interest 
under  the  will.    V.-C.  Bacon  in  his  judgment  says:  "There  is  no 
reason  or  authority  for  saying  that  a  testator  may  not  make  it  a 
condition  that  the  person  the  object  of  his  bounty  shall  not  marry 
any  particular  person  by  name  or  any  person  of  a  particular  nation,  or 
belonging  to  any  specified  class.     It  is  not  competent  for  the  court  to 
seek  to  inquire  into  the  motives  which  may  have  induced  the  restric- 
tion; if  it  could  be  properly  said  they  had  been  prompted  by  spite  or 
malevolence  the  condition  would  nevertheless  be  valid,  for  the  law 
does  not  prohibit  testators  from  indulging  such  bad  feelings,  provided 
no  principle  of  public  policy  is  thereby  contravened."  ^ 

§  292.  Another  class  of  constructive  frauds,  and  so  deemed,  because 
inconsistent  with  the  general  policy  of  the  law,  is  that  of  bargains 
and  contracts  made  in  restraint  of  trade.  And  here,  the  known  and 
established  distinction  is  between  such  bargains  and  contracts  as  are 
in  general  restraint  of  trade,  and  such  as  are  in  restraint  of  it  only  as 
to  ;particular  places  or  persons,.  The  latter,  if  founded  upon  a  good 
and  valuable  consideration,  are  valid.  The  former  are  universally 
prohibited.  The  reason  of  this  difference  is,  that  all  general 
restraints  upon  trade  have  a  tendency  to  promote  monopolies,  and  to 
discourage  industry,  enterprise,  and  just  competition,  and  thus  to  do 

*  Haughton    v.   Haughton,   1    MoUoy,  2  Penin  r.  LyoD,  9  East,  170. 

612.   Lord  Manners,  ChancoUor,  here  said,  ^  j  ^q,  ^a.  Ab.  110,  pi.  2. 

ynih  some  justice,  perhaps  :  "The  only  *  1  Simons,  N.  8.  37. 

point  on  which  I  feel  the  least  hesitation  ^  9  East,  170. 

IS  this,  whether  the  conrt  ought  not  to  con-  ^  16  Ch.  D.  188. 

sider  a  condition,  which  in  effect  forbids  ^  Ibid.  pp.  196,  197.     See  also  Hodgson 

marriage  with  any  member  of  the  Estab-  v,  Halford,  11  Ch.  D.  959. 
lished  Church,  as  contrary  to  public  policy." 
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mischiefjto  the  partj,  by  the  loss  of  his  livelihood  and  the  subsistence 
of  his  family,  and  mischief  to  the  j)tiblic,  by  depriving  it  of  the  services 
and  labours  of  a  useful  member.^  But  in  the  late  case  of  Roussillon 
X  V.  Roussillon,^  it  was  held  that  the  true  test  as  to  whether  a  contract 
in  restraint  of  trade  should  be  upheld,  is  whether  it  Js^  reasonable, 
not  whether  it  is  general,  and  if  it  be  reasonable  under  the  circum- 
stances which  gave  rise  to  it,  it  will  be  no  objection  that  it  is 
imiversal  in  regard  to  space.  But  the  same  reasoning  does  not  apply 
to  a  special  restraint  not  to  carry  on  trade  in  a  particular  place,  or 
with  particular  persons,  or  for  a  limited  reasonable  time  ;*  for  this 
restraint  leaves  all  other  places,  and  persons,  and  times  free  to  the 
party  to  pursue  his  trade  and  employment.*  And  it  may  even  be 
beneficial  to  the  country,  that  a  particular  place  should  not  be  over- 
stocked with  artisans  or  other  persons,  engaged  in  a  particular  trade  or 
business;^  or  a  particular  trade  may  be  promoted  by  being  for  a 
short  period  limited  to  a  few  persons ;  especially  if  it  be  a  foreign 
'  trade  recently  discovered,  and  it  can  be  beneficial  but  to  a  small 
number  of  adventurers.  And,  for  a  like  reason,  a  person  may  lawfully 
sell  a  secret  in  his  trade  or  business,  and  restrain  himself  from  using 
that  secret.^ 

§  293.  Upon  analogous  principles,  agreements  whereby  parties 
engage  not  to  bid  against  each  other  at  a  public  auction,  especially  in 
cases  where  such  auctions  are  directed  or  required  by  law,  as  in  cases 
of  sales  of  chattels  or  other  property  on  execution,  are  held  void ;  for 
they  are  unconscientious,  and  against  public  policy,  and  have  a 
tendency  injuriously  to  affect  the  character  and  value  of  sales,  at 
public  auction,  and  to  mislead  private  confidence.  They  operate 
A  irtually  as  a  fraud  upon  the  sale.  So,  if  underbidders  or  puffers  are 
employed  at  an  auction  to  enhance  the  price  and  deceive  other 
bidders,  and  they  are,  in  fact,  misled,  the  sale  will  be  held  void,  as 
against  public  policy."^    By  the  "  Sale  of  Land  by  Auction  Act,"  1867 


A 


\ 


»  Mitchel  V,  Reynolds,  1  P.  Will.  181, 
where  the  subject  is  most  elaborately  con- 
sidered. See  also  Allsopp  v.  Wheatcrol't, 
15  Eq.  59 ;  Avery  v.  Langford,  Kay, 
663  ;  Whittaker  v.  Howe,  3  Beav.  383, 
393. 

2  14  Ch.  D.  351.  See  also  Leather  Cloth 
Co.  V.  liorsout,  9  £q.  345.  See  pp.  353, 
354. 

^  The  restraint  may  be  without  limit  as 
to  time,  if  It  relates  only  to  a  particular 
place,  and  is  not  unreasonable.  Catt  v, 
Tourle,  4  Ch.*  654. 

*  See  Tainter  v.  Fereuson,  7  Com.  B. 
Kep.  716 ;  Hartley  v.  Cammings,  5  Com. 
B.  247  ;  Mallan  v.  May,  11  M.  &  W.  653  ; 
Hastings  v.  Whitley,  2  £xch.  611 ;  Nichols 
V.  Stratton,  10  Q.  B.  Rep.  346 ;  Green  v. 


Price,  13  M.  &  W.  698  ;  Bannie  v.  Irving, 
7  M.  &  G.  976  ;  Harms  v.  Parsons,  32 
Beav.  328. 

*  Ibid.  ;  Davis  v.  Mason,  5  T.  R.  118  ; 
Chesmau  v.  Nainby,  3  Bro.  Pari.  Caa.  349  ; 
Shackle  v.  Baker,  14  Ves.  468  ;  Cruttwell 
V.  Lye,  17  Ves.  336  ;  Harrison  v.  Gardner, 
2  Mad.  198. 

*  Bryson  v.  Whitehead,  1  Sim.  &  Stu.  ^ 
74  ;  Benwell   v.  Inns,  24  Beav.  307  ;  Ed- 
monds V.  Plews,  6  Jur.  N.  s.  1091. 

7  See  Howard  v.  Castle,  6  T.  R.  642 ; 
Bramlcy  v.  Alt,  3  Ves.  619,  623,  024  ; 
Connolly  v.  Parsons,  id.  624,  note  ;  Smith 
V.  Clark,  12  Ves.  477.  But  see  Bexwell 
V.  Christie,  Cowp.  395  ;  Twining  v.  Mor- 
rico,  2  Bro.  Ch.  326.  And  where  property 
is  a-lvcrtiscd  to  be  sold  "without  reserve,  * 
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(30  &  31  Yict.  c.  48),  it  is  enacted  that  all  sales  of  land  where  a 
puifer  has  bid  shall  be  void,  unless  a  right  of  bidding  on  behalf  of 
the  owner  shall  have  been  reserved,  and  that  the  conditions  of  sale 
shall  state  whether  the  sale  is  to  be  without  reserve  or  subject  to  a 
reserved  price,  or  whether  a  right  to  bid  is  reserved ;  that  if  it  be 
stated  that  the  sale  is  to  be  without  reserve,  a  puffer  is  not  to  be 
employed  ;  that  if  a  right  of  bidding  be  reserved,  the  seller  or  one 
puffer  may  bid.^ 

§  293  a.  It  seems  now  settled,  that  the  rule  that  a  person  who  has 
a  public  duty  to  perform  should  not  be  allowed  to  make  a  profit  of 
that  duty,  does  not  apply  to  the  case  of  a  landowner  who  is  also  a 
member  of  either  House  of  Parliament,  for  it  has  been  held  that  a 
stipulation  by  such  a  person,  being  a  landowner,  that  he  will  with- 
draw his  opposition  to  a  railway  intended  to  pass  through  his  land, 
on  consideration  of  receiving  a  certain  sum  of  money,  is  not  illegal 
and  void  on  the  ground  of  public  policy.^  The  principle  of  these 
decisions  seems  to  be  that  a  person  who  is  a  landowner  does  not 
lose  any  rights  belonging  to  that  position,  from  the  fact  that  he  is 
also  a  member  of  either  House  of  Parliament.* 

§  294.  In  like  manner,  agreements,  which  are  founded  upon  viola- 
tions of  public  trust  or  confidence,  or  of  the  rules  adopted  bycourts 
in  furtherance  of  the  administration  of  public  justice,  are  held  void. 
Thus,  an  agreement  made  for  a  remuneration  to  commissioners, 
appointed  to  take  testimony,  and  bound  to  secrecy  by  the  nature  of 
their  appointment,  upon  their  disclosure  of  the  testimony  so  taken, 
is  void.*  So,  an  assignment  of  the  half-pay  of  a  retired  officer  of 
the  anny  is  void  ;  for  it  operates  as  a  fraud  upon  the  public  bounty.^ 
So,  an  assignment  of  the  fees  and  profits  of  the  office  of  keeping  a 
house  of  correction  and  of  the  profits  of  the  tap-house  connected 
with  it,  is  void;  for  the  former  plainly  tends  to  oppression  and 
extortion,  and  the  latter  to  increase  .riot  and  debauchery  among  the 
prisoners.^  Agreements,  founded  upon  the  suppression  of  criminal 
prosecutions,  fall  under  the  same  consideration.     They  have  a  mani- 


sucli  advertisement  is  anderstood  to  ex- 
elude  any  interference  by  the  vendor, 
either  dii-ect  or  indirect,  which  can,  under 
any  ^raBsible  circumstances,  affect  the  right 
of  tlie  ht<;hest  bidder,  whatever  may  be 
the  amount  of  his  bidding,  to  be  declared 
the  purchaser.  Robinson  v.  Wall,  2  Phil- 
lips, 372.  See  Green  v.  Baverstock,  14 
C.  B.  N.  8.  204. 

^  Before  this  Act,  Courts  of  Equity 
allowed  one  puffer,  while  courts  of  law  did 
not  allow  any. 

'  Simpson  v.  Lord  Howden,  3  My.  & 
Cr.  97  ;  1  Railw.  Cas.  326. 

'  Lord  Petre  v.  Eastern  Counties  RaU- 
way,  1  liailw.  Cas.  462  ;  Earl  of  Shrews- 


bury V.  North  Staffordshire  Railway  Co.,  1 
Eq.  593,  see  p.  613 ;  but  see  and  com- 
pare Bowes  V,  The  City  of  Toronto,  11 
Moo.  P.  C.  C.  463. 

*  Cooth  V,  Jackson,  6  Ves.  12,  31,  32, 
35. 

^  Stone  V,  littledale,  2  Anst  533 ; 
McCarthy  v.  Gould,  1  Ball  &  Beatty,  389. 
See  Davis  v,  Duke  of  Marlborough,  1 
Swanst.  74,  79  ;  Osborne  v,  Williams,  18 
Ves.  379.  CoTUra  as  to  the  difference  re- 
ceived by  an  officer  upon  retiring  from 
full-pay,  and  going  upon  half-pay.  Price 
V.  Lovett ;  15  Jur.  786. 

«  Methwold  v.  Walbank,  2  Ves.  288. 
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fest  tendency  to  subveiij  public  justice.^  So,  wager  contracts,  as 
being  contrary  to  sound  morals,  or  injurious  to  the  feelings  or  interests 
of  third  persons,  or  against  the  principles  of  public  policy  or  duty, 
are  void.^  So,  of  contracts  to  enable  a  person  to  violate  the  licence 
laws.^  So  are  contracts  which  have  a  tendency  to  encourage 
champerty.* 

§  295.  Another  extensive  class  of  cases,  falling  under  this  head 
of  constructive  fraud,  respects  contracts  for  the  buying,  selling,  or 
procuring  of  public  offices.  It  is  obvious  that  all  such  contracts  must 
have  a  material  influence  to  diminish  the  respectability,  responsi- 
bility, and  purity  of  public  officers,  and  to  introduce  a  system  of 
official  patronage,  corruption,  and  deceit  wholly  at  war  with  the 
public  interests.*  The  confidence  of  officers  may  thereby  not  only 
be  abused  and  perverted  to  the  worst  purposes ;  but  mischievous 
arrangements  may  be  made  to  the  injury  of  the  public  ;  and  persons 
may  be  introduced  or  kept  in  office  who  are  utterly  unqualified  to 
discharge  the  proper  functions  of  their  stations.^  Such  contracts  are 
justly  deemed  contracts  of  moral  turpitude ;  ^  and  are  calculated  to 
betray  the  public  interests  into  the  administration  of  the  weak,  the 
profligate,  the  selfish,  and  the  cunning.  They  are>  therefore,  held 
utterly  void,  as  contrary  to  the  soundest  public  policy ;  and,  indeed, 
as  a  constructive  fraud  upon  the  government.^  It  is  acting  against 
the  spirit  of  the  constitution  of  a  free  government,  by  which  it  ought 
to  be  served  by  fit  and  able  persons,  recommended  by  the  proper 
officers  of  the  government  for  their  abilities,  and  from  motives  of 
disinterested  purity.®  It  has  been  strongly  remarked  that  there  is 
no  rule  better  established  (it  should  be  added,  in  law  and  reason,  for, 
unfortunately,  it  is  often  otherwise  in  practice),  respecting  the  dis- 
position of  every  office,  in  which  the  public  are  concerned,  than  this, 
dehir  digniori.  On  principles  of  public  policy,  no  money  con- 
sideration ought  to  influence  the  appointment  to  such  offices.^®    It 


^  »  Johnson  v.  Ogilby,  3  P.  WiU.  276, 
and  Cox's  note  (1) ;  Keir  v.  Leeman,  9  Ad. 
k  El.  N.  8.  371  ;  Wilson  v.  Strugnell,  7 
Q.  B.  D.  648. 

*  De  Costa  v.  Jones,  Cowp.  729  ;  Ather- 
fuld  V.  Beard,  2  T.  IJep.  610  ;  Gilbert  v. 
Sykes,  16  East,  150  ;  Hartley  v.  Rice,  10 
East,  22  ;  Allen  v.  Heam,  1  T.  Rep.  56  ; 
Shirley  v.  Sankey,  2  Bos.  &  Pull.  130. 
See  Doolubdass  v,  Ramloll,  7  Moore  P.  C. 
239 ;  Ramloll  v.  SoojumnuU,  6  Moore, 
P.  0.  300. 

'»  Ritchie  v.  Smith,  6  C.  B.  462. 
,      *  Powell  V.  Knowler,  2  Atk.  224  ;  Rcy- 
,>.   ncll  V.  Sprye,  1  De  G.,  M.  &  G.  660. 

*  Cliesterfield  v.  Janssen,  1  Atk.  352  ; 
s.  c.  2  Ves.  124,  156. 

*  Chesterfield  v.  Janssen,  2  Ves.  135, 
136 ;  s.  c.  1  Atk.  852. 

'  Morris  r.  MacCnllock,  2  Eden,  190  ; 


8.  c.  Ambler,  435  ;  Law  v.  Law,  3  P.  Will. 
391  ;  s.  c.  Cas.  T.  Talb.  140  ;  Hanington 
V.  Du  Chastel,  2  Swanst  159,  note ;  s.  c. 
1  Bro.  Ch.  124. 

*  Bellamy  v.  Burrow,  Cas.  T.  Talb.  97  ; 
Hanington  v.  Du  Chastel,  1  Bro.  Ch.  124 ; 
8.  c.  2  Swanst.  159,  note  ;  Garforth  v. 
Fearon,  1  H.  Black.  327,  329  ;  Palmer  v. 
Bate,  6  Moore,  28  ;  8.  c.  2  Bro.  &  Bing. 
673  ;  Waldo  v.  Martin,  4  B.  &  Cressw. 
319 ;  Parsons  v,  Thompson,  1  H,  Black. 
322   326. 

»*Morris  v.  MacCullock,  2  Eden,  190; 
8.  c.  Ambler,  432,  435  ;  Ive  r.  Ash,  Prec. 
Ch.  199  ;  Co.  Litt.  234  a ;  East  India 
Company  r.  Neave,  5  Ves.  173.  181,  184  ; 
Hartwell  v.  Hartwell,  4  Ves.  811. 

*°  Lord  Kenyon  in  Blachford  v.  Preston, 
8  T.  Rep.  92. 
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was  observed  of  old^  that  the  sale  of  offices  accomplished  the  ruia 
of  the  Roman  Eepublic.  *'  NulllL  ali&  re  magis  Romana  Respublica 
interiit,  quam  quod  magistratiis  officia  yenalia  erant."  ^ 

§  296.  Another  class  of  agreements^  which  are  held  to  be  void  on 
account  of  their  being  against  public  policy,  are  such  as  are  founded 
upon  corrupt  considerations,  or  moral  turpitude,  whether  they  stand 
prohibited  by  statute  or  not ;  for  these  are  treated  as  frauds  upon  the 
public  or  moral  law.  The  rule  of  the  civil  law  on  this  subject  speaks 
but  the  language  of  universal  justice.  "Pacta,  quae  contra  leges 
coDstitutionesque,  vel  contra  bonos  mores  fiunt,  nullam  vim  habere, 
indubitati  juris  est."  ^  It  is  but  applying  a  preventive  check,  by 
withholding  every  encouragement  from  wrong,  and  aiming  thereby 
to  enforce  the  obligations  of  virtue.  For,  although  the  law,  as  a 
science,  must  necessarily  leave  many  moral  precepts  without  due 
enforcement,  as  rules  of  imperfect  obligation  only,  it  is  most  studious 
not  thereby  to  lend  the  slightest  countenance  to  the  violations  of 
such  precepts.  Wherever  the  divine  law,  or  the  positive  law,  or  the 
common  law  prohibits  the  doing  of  certain  acts,  or  enjoins  the  dis- 
charge of  certain  duties,  any  agreement  to  do  such  acts,  or  not  to 
discharge  such  duties,  is  against  the  dearest  interests  of  society,  and, 
therefore,  is  held  void  ;  for,  otherwise,  the  law  would  be  open  to  the 
just  reproach  of  winking  at  crimes  and  omissions,  or  tolerating,  in 
one  form,  what  it  affected  to  reprobate  in  another.  Hence,  all  agree- 
ments, bonds,  and  securities,  given  as  a  price  for  future,  and  all  agree- 
ments not  under  seal  to  pay  for  past  ^  illicit  intercourse  (pixemium 
piidoris),  or  for  the  commission  of  a  public  crime,  or  for  the  violation 
of  a  public  law,  or  for  the  omission  of  a  public  duty,*  are  deemed 
incapable  of  confirmation  or  enforcement  upon  the  maxim.  Ex  turpi 
contractu  nooi  oritur  actio} 

§  296  a.  But  in  the  very  late  case  of  Vallance  v.  Blagdon,*  the 
testator,  six  months  before  his  death,  gave  a  lady  with  whom  he  had 
cohabited  more  than  thirty  years  a  bond  conditioned  for  the  payment 
to  her  at  the  expiration  of  two  years  of  a  sum  of  money  and  interest. 
The  testator  continued  to  live  with  the  lady  until  his  death.  There 
was  nothing  on  the  face  of  the  boijd  with  reference  to  the  cohabita- 
tion, nor  was  there  any  evidence  that  it  was  in  fact  given  to  secure 
the  continuance  of  the  cohabitation.     On  this  state  of  facts  it  was 


»  Cited  Co.  Litt.  234  a.  Ves.  251,  264 ;  Gray  v,  Mathias,  6  Ves. 

2  Cod.  Lib.  2,  tit.  3,  1.  6.  286 ;  Ottley  v.  Browne,   1  Ball  k  Beatt. 

^  Beaumont  v.  Reeve,  8  Q.  B.  483.  360  ;  Battersby  v.  Smith,   3  Mad.   110  ; 

^  That  is,  as  to  fatore  neglect,  but  not  Thompson  v.  Thompson,  7  Ves.  470  ;  St. 

as  to  pcaL  John  v,  St.  John,  11  Yes.  535,  536.     But 

'  Walker   u    Perkins,   3    Burr.   1568;  sec  Spearn  Hay  ward,  Prec  Ch.  114. 

Franco    r.    Bolton,   3   Ves.  370  ;   Clarke  «  26  Ch.   D.   353.     Sec  also  DiUon  v. 

V,  Periam,  2  Atk.  383,  387  ;  Whaley  r.  Jones,  an  unreported  case ;  Hill  v.  Spen- 

Norton,  1  Vem.  483  ;  Bobinson  v.  Gee,  1  cer,  Amb.  641. 
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held  that  the  mere  continuance  of  the  cohabitation  was  not 
sufficient  to  raise  the  presumption  that  the  bond  was  given  in  con- 
sideration of  future  cohabitation,  and  that  therefore  the  bond  was 
good. 

§  296  b.  But  where  a  party  to  an  illegal  or  immoral  contract  comes 
himself  to  be  relieved  from  that  contract  or  its  obligations,  he  must 
distinctly  and  exclusively  state  such  grounds  of  relief  as  the  court 
can  legally  attend  to ;  and  he  must  not  accompany  his  claim  to 
relief,  which  may  be  legitimate,  with  other  claims  and  complaints 
which  are  contaminated  with  the  original  immoral  purpose  ;  for  if  he 
sets  up  as  a  ground  of  relief  the  non-fulfilment  of  the  illegal  contract 
on  the  other  side,  and  thereby  that  he  is  released  from  his  obligation 
to  perform  it,  that  shows  that  he  still  relies  upon  the  immoral 
contract  and  its  terms  for  relief,  and  therefore  the  court  will 
refuse  it.^ 

§  297.  Other  cases  might  be  put  to  illustrate  the  doctrine  of  courts 
of  equity,  in  setting  aside  the  agreements  and  acts  in  fraud  of  the 
policy  of  the  law.  Thus,  if  a  devise  is  made  upon  a  secret  trust  for 
charity,  in  evasion  of  the  statutes  of  moitmain,  it  will  be  set  aside.- 
So,  if  a  parent  grant  an  iinnuity  to  his  son  to  qualify  him  to  kill 
game,  he  will  not  be  permitted,  by  tearing  oif  the  seal,  to  avoid  the 
conveyance.^  So,  if  a  person  convey  an  estate  to  another  to  qualify 
him  to  sit  in  parliament,  or  to  become  a  voter,  he  will  not  be  per- 
mitted to  avoid  it,  upon  the  ground  of  its  having  been  done  by  him 
in  fraud  of  the  law,  and  upon  a  secret  agreement  that  it  shall  be 
given  up.*  So,  conveyances  made  of  estates  in  trust,  in  order  to 
secure  the  party  from  forfeitures  for  treason  or  felony,  will  be  set 
aside  against  the  crown ;  but  they  will  be  good  against  the  party. 
So,  contracts  affecting  public  elections  are  held  void ;  so  are  assign- 
ments of  rights  or  property,  pendente  lite,  when  they  amount  to,  or 
partake  of,  the  character  of  maintenance  or  champerty,  and  are  repre- 
hended by  the  law.^ 

§  298.  And  here  it  may  be  well  to  take  notice  of  a  distinction 
often,  but  not  universally,  acted  on  in  courts  of  equity  as  to  the 
nature  and  extent  of  the  relief  which  will  be  granted  to  persons  who 
are  parties  to  agreements  or  other  transactions  against  public  policy, 
and  therefore  are  to  be  deemed  participes  (yi^iminis.  In  general 
(for  it  is  not  universally  true),®  where  parties  ai'e  concerned  in  illegal 

1  Bates  V.  Chester,  6  Beavan,  103.  Pr.  Ch.  243. 

2  Strickland  i?.  Aldridge,  9  Ves.  516  ;  *  Wallis  v.  Duke  of  Portland,  8  Ves. 
Muckleston  v.  Brown,  6  Yes.  52.  494  ;  Stevens  v.  Bagwell,   15  Yes.  139  ; 

3  1  Mad.  Pr.  Ch.  242  ;  Curtis  v.  Perry,  Strachan  v.  Brandon,  1  Eden,  803 ;  cited 
6  Yes.   747  ;  Birch  v.  Biagrave,  Ambler,  18  Yes.  127,  128. 

264,  265.  .  *  The  relief  granted  in  courts  of  ecjuity, 

*  See  the  Duke  of  Bedford  v.  Coke,  2      in  cases  of  usury,  constitutes  an  exception. 

Yes.  116,  117  ;  3  P.  Will,  233  ;  1  Mad.       Smith  v.  Bromley,  Doug.  695,  note  ;  id. 
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agreements  or  other  transactions,  whether  they  are  niala  prohibita 
or  Toala  in  ae,  courts  of  equity,  following  the  rule  of  law,  as  to 
participators  in  a  common  crime,^  will  not  at  present  interpose  to 
grant  any  relief;  acting  upon  the  known  maxim,  In  pari  ddictu 
potior  est  conditio  defendentis,  et  possidentis,^  But  in  cases  where 
the  agreements  or  other  transactions  are  repudiated  on  account  of 
their  being  against  public  policy,  the  circumstance,  that  the  relief  is 
asked  by  a  party  who  is  pariiceps  criminis,  is  not  in  equity  material. 
The  reason  is,  that  the  public  interest  requires  that  relief  should  be 
given ;  and  it  is  given  to  the  public  through  the  party.*  And  in 
these  cases  relief  will  be  granted  not  only  by  setting  aside  the  agree- 
ment or  other  transaction,  but,  also,  in  many  cases,  by  ordering  a 
repayment  of  any  money  paid  under  it*  Lord  Thurlow,  indeed, 
seems  to  have  thought,  that  in  all  cases  where  money  had  been  paid 


697,  698.  In  this  case  Lord  Mansfield 
said  :  *'  If  the  act  is  in  itself  immoral,  or 
a  violation  of  the  general  laws  of  public 
i)olicy,  there  the  party  paying  shall  not 
nave  this  action  [to  recover  back  the 
money] ;  for,  where  both  parties  are  equally 
criminal  against  such  general  laws,  the 
ruh)  is  Potior  est  conditio  defcndetUis,  But 
tiiero  are  other  laws  which  are  calculated 
for  the  protection  of  the  subject  against 
oppi-pssion,  extortion,  deceit,  &c.  If  such 
laws  arc  violated,  and  the  defendant  takes 
advantage  of  the  plaintiff's  condition  or 
situation,  there  the  plaintiff  shall  recover. 
And  it  is  astonishing  that  the  Reports  do 
not  distinguish  between  the  violation  of 
the  one  sort  and  the  other."  Id.  p.  697  ; 
Astley  V.  Reynolds,  2  Str.  915.  See  1 
Fonbl.  Eq.  B.  1,  ch.  2,  §  13,  and  note  (r) ; 
1  Mad.  Pr.  Ch.  241,  245  ;  Browning  v. 
Morris,  Cowp.  790. 

»  Buller,  N.  P.  131,  132. 

2  See  Bromley  v.  Smith,  Doug.  697, 
note  ;  id.  698  ;  Vandyck  v.  Hewitt,  1  East, 
96  ;  Hanson  v.  Hancock,  8  T.  R.  575  ; 
Browning  v.  Morris^  Cowp.  790  ;  Osborne 
ye  V.  Williams,  18  Ves.  379  ;  Buller,  N.  P. 
13l7"l32  ;  Bosanquet  v.  Dashwood,  Cas. 
T,  Talb.  37,  40,  41,  I  say,  at  present  ; 
for  there  has  been  considerable  fluctuation 
of  opinion,  both  in  courts  of  law  and  equity 
on  tnis  subject.  The  old  cases  often  gave 
relief,  both  at  law  and  in  equity,  wliere 
the  party  would  otherwise  derive  an  ad- 
vantage from  his  iniquity.  But  the  mo- 
dem doctrine  has  adopted  a  more  severely 
just,  and  probably  politic  and  moral  rule, 
which  is,  to  leave  the  parties  where  it  finds 
them,  giving  no  relief  and  no  countenance 
to  claims  of  this  sort.  See  the  cases  at 
law,  Tomkins  v,  Bemet,  1  Salk.  22 ; 
Bromley  v.  Smith,  Doug.  695,  note  ;  Col- 
lins  w.  Blantem,  2  Wills.  347  ;  Lowry  v, 
Anrdien,  Doug.  468  ;  Marak  v.  Abel,  3 
Bos.  &  PulL  35 ;  Vandyck  v,  Hewitt,  1 
East,  96  ;  Lubbock  v.  Potts,  7  East,  449, 


456 ;  Browning  v.  Moms,  Cowp.  750  ; 
Hanson  v.  H«incock,  8  T.  R.  575 ;  Buller, 
N.  P.  181  ;  1  Fonbl.  Eq.  B.  1,  ch.  4,  §  4, 
and  note  (y) ;  Buller,  N.  P.  131,  132 
And  in  equity,  see  the  cases  of  Neville  v. 
Wilkinson,  1  Bro.  Ch.  543,  547,  548  ; 
Jacob,  67  ;  Watts  v.  Brooks,  3  Ves.  Jr. 
612  ;  East  India  Company  v.  Neave,  5 
Ves.  173,  181,  184 ;  Thompson  v.  Thomp- 
son, 7  Ves.  469  ;  Knowlos  v.  Haughton, 
11  Ves.  168 ;  St.  John  v.  St.  John,  11 
Ves.  535,  536  ;  Osborne  v.  Williams,  18 
Ves.  379 ;  Bosanquet  v.  Dashwood,  Cas. 
T.  Talb.  87  ;  Rider  v.  Kidder,  10  Ves. 
366  ;  Rawdon  v.  Shadwell,  Ambler,  269, 
and  Mr.  Blunt's  notes.  See  Smith  v. 
White,  1  Eq.  626,  where  it  was  held  that 
the  lessee  of  a  house  who  assigns  the  lease, 
knowing  that  it  will  be  used  for  an  im- 
moral purpose,  cannot  sue  on  a  coven- 
ant of  indemnity  entered  into  by  the 
assignee. 

8  St.  John  V.  St.  John,  11  Ves.  535, 
536 ;  Bromlev  v.  Smith,  Doug.  695,  697, 
698  ;  Hatch  'v.  Hatch,  9  Ves.  292,  298  ; 
Roberts  v.  Roberts,  3  P.  Will.  66,  74,  and 
note  (1) ;  Browning  v  Morris,  Cowp.  790 ; 
Morris  v.  MacCullock,  2  Eden,  190,  and 
note  id.  193  ;  Reynell  v.  Sprye,  1  De  G., 
M.  &  G.  660. 

*  See  Goldsmith  v.  Bruning,  I  Eq. 
Abridg.  Bonds,  &c.  F.  4,  p.  89  ;  SmiUi  v. 
Bruning,  2  Vem.  392;  Morris  v.  Mac 
Cullock,  Ambler,  432;  s.  C.  2  Eden,  180. 
Money  paid  will  not  in  all  cases  he  ordered 
to  be  ])aid  back.  For  instance,  a  bond, 
given  for  future  illicit  intercourse,  will  be 
decreed  to  be  set  aside  ;  but  money  paid 
under  the  bond  will  not,  under  all  circum- 
stances, be  directed  to  be  repaid.  Hill  v. 
Spencer,  Ambler,  641,  and  id.  App.  836 
( Blunt 's  edition) ;  Nye  v.  Moseley,  6  B.  & 
Cressw.  138  ;  Dig.  Lib.  12,  tit.  5,  I.  4,  §  3. 
See  also  Ciises  of  gaming  bt^fore  the  statute, 
in  Chesterfield  v.  Janssen,  2  Ves.  137. 
138, 
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for  an  illegal  purpose,  it  might  be  recovered  back,  observing  that  if 
courts  of  justice  mean  to  prevent  the  perpetration  of  crimes,  it  must 
be,  not  by  allowing  a  man  who  has  got  possession  to  remain  in 
possession,  but  by  putting  the  parties  back  to  the  state  in  which 
they  were  before.^  But  this  is  pushing  the  doctrine  to  an  extrava- 
gant extent,  and  effectually  subverting  the  maxim.  In  pa/ri  delicto 
potior  est  conditio  defcTidentis.  The  ground  of  reasoning,  upon 
which  his  lordship  proceeded,  is  exceedingly  questionable  in  itself ; 
and  the  suppression  of  illegal  contracts  is  far  more  likely,  in  general, 
to  be  accomplished  by  leaving  the  parties  without  remedy  against 
each  other,  and  by  thus  introducing  a  preventive  check,  naturally 
connected  with  a  want  of  confidence,  and  a  sole  reliance  upon 
personal  honour.  And  so,  accordingly,  the  modern  doctrine  is 
established.^  Relief  is  not  granted  where  both  parties  are  truly  in 
pari  delicto,  unless  in  cases  where  public  policy  would  thereby  be 
promoted.* 

§  299.  Even  in  cases  of  a  prcemium  pudicitice,  the  distinction  has 
been  constantly  maintained  between  bills  for  restraining  the  woman 
from  enforcing  the  security  given,  and  bills  for  compelling  her  to  give 
up  property  already  in  her  possession  under  the  contract.  At  least, 
there  is  no  case  to  be  found,  where  the  contrary  doctrine  has  been 
acted  on,  except  where  creditors  were  concerned.  And  in  this  respect 
the  English  law  seems  to  have  had  a  steady  regard  to  the  policy  of 
the  Roman  jurisprudence.* 


»  Neville  v,  Wilkinson,  1  Bro.  Cli.  647, 
548 ;  18  Ves.  382. 

2  See  Sharp  v,  Taylor,  2  Phillips,  Ch. 
801. 

3  See  the  remarks  of   Lord  Eldon  in 


y^  Rider  v.  Kidder,  10  Ves.  366 ;  Smith  r. 
Bromley,  Doug.  696,  note.  Where 
an  assignment  is  intended  for  an  illegal 
purpose  which  is  not  carried  into  execu- 
tion, the  mere  intent  will  not  prevent  the 
assignor  from  recovering  back  the  pro- 
perty. Symes  v.  Hughes,  9  E(j.  475.  And 
the  Statute  of  Frauds  cannot  m  such  case 
be  set  up  as  a  defence,  as  it  would  work  a 
fraud.  Lincoln  v.  Wright,  4  De  G.  &  J.  16. 
And  where  the  directors  of  a  corporation  in- 
vest its  funds  in  an  illegal  manner,  though 
with  the  assent  of  the  corporation,  it  is 
like  any  other  wrongful  investment  of 
trust  funds,  the  consent  being  icUra  vires^ 
and  the  corporation  may  follow  the  fund 
in  cquitv.  Great  Eastern  R.  Co.  v.  Tur- 
ner, 8  Ch.  149.  The  defence  of  ilh- 
gality  is  not  favoured  in  equity,  and  must 
be  distinctly  pleaded.  Haigh  v.  Kaye, 
7  Ch.  469.  And  where  money  ille- 
gallv  borrowed  by  a  corporation  has  been 
applied  to  its  benefit,  with  the  consent  of 
the  shareholders,  the  corporation  is  in 
equity  estopped  to  set  up  the  illegality. 


In  re  Magdalena  Steam  Nav.  Co.,  Johns. 
699  ;  In  re  Cork,  &c.,  R.  Co.,  4  Ch. 
748. 

*  Rider  v.  Kidder,  10  Ves.  866.  The  X 
Roman  law  has  stated  some  doctrines  and 
distinctions  upon  this  subject,  which  are 
worthy  of  consideration.  I  shall  quote 
them  without  commenting  upon  them. 
Three  cases  are  put.  (1)  Where  the  tur- 
pitude is  on  the  part  of  the  receiver  only  ; 
and  there  the  rule  is,  Quod  si  turpis  causa 
accipientis  fuerit,  etiamsi  res  secuta  sit, 
,  repeti  potest  Dig.  I^b.  12,  tit  6,  1.  1,  § 
2.  (2)  Where  the  turpitude  is  on  the  part 
of  the  giver  alone  ;  and  there  the  rule  is  the 
contrary.  Cessat  quidem  condictio,  quum 
turpiter  datur.  Pothier,  Pand.  Lib.  12, 
tit.  5,  art.  8.  (3)  Where  the  turpitude 
aflects  both  parties  ;  and  there  the  rule  is, 
Ulii  autem  et  dantis  et  accipientis  tuipi- 
tudo  versatur,  non  posse  repeti  dicimus; 
veluti,  si  pecuuia  detur,  ut  male  judicetur. 
Big.  Lib.  12,  tit  6,  1.  3  ;  Pothier,  Pand. 
Lib.  12,  tit  5,  n.  7.  The  i-eason  given  is  : 
In  pari  causa  possessor  potior  haberi  debet 
Dig.  Lib.  60,  tit  17,  L  128;  Pothier, 
Pand.  Lib.  12,  tit  6,  n.  7.  Several  other 
examples  are  given  under  this  head. 
Idem,  si  ob  stuprum  datum  sit ;  vel  si 
quia,  in  adulteno  repreheifsuSj  rodemerit 
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§  300.  And,  indeed  in  cases  where  both  parties  are  in  delicto, 
concurring  in  an  illegal  act,  it  does  not  always  follow,  that  they  stand 
in  pari  delicto;  for  there  may  be,  and  often  are,  very  different 
degrees  in  their  guilt.^  One  party  may  act  under  circumstances  of 
oppression,  imposition,  hardship,  undue  influence,  or  great  inequality 
of  condition  or  age ;  so  that  his  guilt  may  be  far  less  in  degree  than 
that  of  his  associate  in  the  offence.^  And,  besides,  there  may  be,  on 
the  part  of  the  court  itself,  a  necessity  of  supporting  the  public 
interests  or  public  policy,  in  many  cases,  however  reprehensible  the 
acts  of  the  parties  may  be.^ 

§  301.  In  cases  of  usury,  this  distinction  had  been  adopted  by  courts 
of  equity  before  the  repeal  of  the  statutes  against  usury.  While  the 
statutes  were  in  existence  courts  of  equity  foUowed  the  law  in  the 
construction  of  the  statute.  If,  therefore,  the  usurer  or  lender  came 
into  a  court  of  equity,  seeking  to  enforce  the  contract,  the  court 
would  refuse  any  assistance,  and  repudiate  the  contract.  But,  on  the 
other  hand,  if  the  borrower  came  into  a  court  of  equity,  seeking  relief 
against  the  usurious  contract,  the  only  terms  upon  which  the  court 
would  interfere,  were,  that  the  plaintiff  would  pay  the  defendant 
what  was  really  and  bonA  fide  due  to  him,  deducting  the  usurious 
interest,  and,  if  the  plaintiff  did  not  make  such  offer  in  his  bill,  the 
defendant  might  demur  to  it,  and  the  bill  would  be  dismissed.*  The 
ground  of  this  distinction  was,  that  a  court  of  equity  was  not  posi- 
tively bound  to  interfere  in  such  cases  by  an  active  exertion  of  its 
powers ;  but  it  had  a  discretion  on  the  subject,  and  might  prescribe 
the  terms  of  its  interference ;  and  he  who  seeks  equity  at  its  hands, 
may  well  be  required  to  do  equity.  And  it  was  considered  against 
conscience,  that  the  party  should  have  full  relief,  and  at  the  same 
time  pocket  the  money  lent,  which  may  have  been  granted  at  his 

86,  cessat  enim  repetitio.     Item,  si  dederit  quantitatis  cessat  repetitio,  tamen  ex  hu- 

fiir,    ne    proderctur ;  quoniam    utriasque  jiumodi  stlpulatione,  contra  bonos  mores 

tarpitudo  versatur,  cessat  repetitio.     Dig.  interposito,  denegandas  esse  actioiies  juris 

Lib.  12,  tit.  6,  1.  4  ;  Pothier,  Pand.  Lib.  auctoritate  demonstratur.     Cod.    Lib.    4, 

12,  tit.  6,  n.  7.     Cum  te  propter  turpem  tit.  7,  1.  5 ;  Pothier,  Pand.  Lib.  12,  tit.  6, 

causam  contra  disciplinam  tempomm  meo  '  n.  9. 

rum,  domum  adversaria  dedisseprofitearis  ;  ^  Smith  v.  Bromley,  Doug.  696  ;  Brown- 

frustra  earn  tibi  restitni  desideras  ;  cum  in  ing  v.   Morris,    Cowp.    790  ;    Osborne  v. 

pari  causa  poesessoris  conditio]  melior  ha-  Williams,  18  Ves.  379. 

beatur.     Cod.  Lib.  4,  tit.  7,  1.  2  ;  Pothier  ^  Bosanquet  v.  Dashwood,  Cas.  T.  Talb. 

Pand.  Lib.  12,  tit  5,  1.  7.    Sod  quod  me-  37,  40,  41  ;  Chesterfield  v.  Janssen,  2  Ves. 

retrici    datnr,   repeti    non    potest      Sed  156,  167  ;  Osborne  r^  Williams,  18  Ves.  \f 

nova  ratione,  non  ea,  auod  utriusque  tur-  379.                                                               '^ 

pitudo  versatur,  sed  solius  dantis  ;  a  new  '  Bosanquet  v.  Dashwood,  Cas.  T.  Talb. 

reason,  which  Pothier,  as  well  as  Ulpian,  37,  40,  41  ;  Smith  v.  Bromley,  Doug.  696, 

seems  to  doubt     See  Dig.  Lib.  12,  tit.  5,  note  ;    Browning  v.   Morris,   Cowp.    790  ; 

L  4,  §  3  ;  Pothier,  Pand.   Lib.   12,  tit.  6,  Morris  r.  MacCullock,  2  Eden,  190,  and 

n.  7,  and  note  (6).     On  the  other  hand,      note  198  ;  W v.  B ,  32  Beav.  574  ; 

when  the  money  had  not  been  paid,   or  Davies  v,  Otty,  12  Law  T.  n.  s.  789  ,  8.  c. 

the  contract    fulfilled,    the    Roman    law  85  Beav.  208  ;  Baylcy  v,  Williams,  4  Giff. 

deemed  the  contract  void.     Quamvis  enim  638. 

utriusque  turpitiido  versatur,    ac  solutse  *  Mason  r.  Gardiner,  4  Bro.  Ch.  486. 
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own  mere  solicitation.^  For  then  a  statute,  made  to  prevent  fraud 
and  oppression,  would  be  made  the  instrument  of  fraud.  But,  in  the 
other  case,  if  equity  had  relieved  the  lender,  who  was  plaintiff,  it 
would  have  been  aiding  a  wrong-doer,  who  was  seeking  to  make  the 
court  the  means  of  carrying  into  effect  a  transaction  manifestly  wrong 
and  illegal  in  itself 

§  302.  And,  upon  the  like  principles,  if  the  borrower  had  paid  the 
money  upon  an  usurious  contract,  courts  of  equity  (and,  indeed, 
courts  of  law  also-)  would  assist  him  to  recover  back  the  excess  paid 
beyond  principal  and  lawful  interest ;  but  not  further.  For  it  is  no 
just  objection  to  say,  that  he  is  particeps  criminis,  and  that  Volenti 
non  Jit  injuria.  It  would  be  absurd  to  apply  the  latter  maxim  to 
the  case  of  a  man  who,  from  mere  necessity,  pays  more  than  the 
other  can  in  justice  demand,  and  who  has  been  significantly  called 
the  slave  of  the  lender.  He  can  in  no  just  sense  be  said  to  pay 
voluntarily.  And  as  to  being  paiiicepa  criminis,  he  stands  in 
vinculiSy  and  is  compelled  to  submit  to  the  terms  which  oppression 
and  his  necessities  impose  on  him.^  Nor  can  it  be  said,  in  any  case 
of  oppression,  that  the  party  oppressed  is  particeps  ci^iminis ;  since 
it  is  that  very  hardship  which  he  labours  under,  and  which  is  imposed 
upon  him  by  another,  that  makes  the  crime.* 

§303.  In  regard  to  gaming  contracts,  it  would  folloyf,  d  fort  ioiu, 
that  courts  of  equity  ought  not  to  interfere  in  their  favour,  but  ought 
to  afford  aid  to  suppress  them ;  since  they  are  not  only  prohibited  by 
statute,  but  may  be  justly  pronounced  to  be  immoral,  as  the  practice 
tends  to  idleness,  dissipation,  and  the  ruin  of  families.^  No  one  has 
doubted  that,  under  such  circumstances,  a  bill  in  equity  might  be 
maintained  to  have  any  gaming  security  delivered  up  and  cancelled.* 
But  it  was  at  one  time  held,  that,  if  the  money  were  actually  paid  in 
a  case  of  gaming,  courts  of  equity  ought  not  to  assist  the  loser  to 
recover  it  back,  upon  the  ground  that  he  is  particejys  criviiniK 
Lord  Talbot  on  one  occasion  said  :  "  The  case  of  gamesters,  to  which 
this  (of  usury)  has  been  compared,  is  no  way  parallel ;  for  there  both 


»  Scott  r.  Nesbit,  2  Bro.  Ch.  641  ;  s.  c. 
2  Cox,  183  ;  Benfield  v.  Solomons,  9  Ves. 

84. 

2  1  Fonbl.  Eq.  B.  1,  ch.  4,  §  7,  and  note 
(k) ;  Smith  v.  Bromley,  Doug.  696,  note ; 
Browning  v.  Morris,  Cowp.  792. 

s  Smith  V.  Bromley,  Doug.  696,  note ; 
BosAnquet  v.  Dashwood,  Cas.  temp.  Talb. 
39 ;  Browning  v.  Morris,  Cowp.  790 ; 
Rawden  v.  Shadwell,  Ambler,  269,  and 
Mr.  Blunt's  notes. 

*  Lord  ChanceUor  Talbot,  in  Bosanqnet 
V.  Dashwood,  Cas.  temp.  Talb.  41.  llie 
same  principle  applies  to  cases  of  annui- 
ties set  aside  for  want  of  a  memorial  duly 


registered  ;  and  an  account  of  the  con- 
sideration paid,  and  payments  made,  will 
be  taken,  and  the  balance  only  will  be  re- 
quired to  be  paid,  upon  a  decree  to  give 
up  the  security.  Holbrook  t?.  Sharpley, 
19  Ves.  131. 

*  Robinson  v.  Bland,  2  Burr.  1077. 

®  Rawden  v.  Shadwell,  Ambler,  269,  and 
Mr.  Blunt's  notes ;  Woodroffe  v.  Faniham, 
2  Vem.  291 ;  W^ynno  v.  Callender,  1  Kuss. 
23 ;  Baker  v.  Williams,  cited  in  Blunt's 
noto  to  Ambler,  269  ;  Portarlington  r. 
Soulby,  3  Mylne  k  Keen,  104  ;  Osbaldis- 
ton  V.  Simpson,  13  Simons,  513. 
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parties  are  criminal.  And,  if  two  persons  will  sit  down,  and  endea- 
vour to  ruin  one  another,  and  one  pays  the  money ;  if,  after  payment, 
he  cannot  recover  it  at  law,  I  do  not  see  that  a  court  of  equity  has 
anything  to  do,  but  to  stand  neuter,  there  being  in  that  case  no 
oppression  upon  the  party,  as  in  this.^ 

§  304.  But  it  is  difficult  to  perceive,  why,  upon  principle,  the 
money  should  not  be  recoverable  back,  in  furtherance  of  a  great 
public  policy,  independently  of  any  statutable  provision.  It  has  been 
decided,  that,  if  money  is  paid  upon  a  gaming  security,  it  may  be 
recovered  back,  for  the  security  is  utterly  void."  Why  is  not  the 
original  gaming  contract  equally  void  ?  And  if  it  be,  why  is  it  not 
equally  within  the  rule  and  the  policy  on  which  the  nile  is  founded  ? 
By  8  &  9  Vict.  c.  109,  it  is  provided  that  all  contracts  or  agreements, 
whether  by  parol  or  in  writing,  by  way  of  gaming  or  wagering,  shall 
be  null  and  void,  and  that  no  suit  shall  be  brought  and  maintained 
in  any  court  of  law  or  equity  for  recovering  any  sum  of  money  or 
valuable  thing  which  shall  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager  shall  have  been 
made.  Notwithstanding  the  strong  expressions,  and,  it  is  submitted, 
in  opposition  to  the  spirit  of  this  statute,  it  has  been  decided  in 
several  cases  that  the  loser  of  a  wager  is  not  by  the  statute  prevented 
from  recovering  any  money  he  may  have  placed  in  the  hands  of  a 
stakeholder.'^ 

§  305.  The  civil  law  contains  a  most  wholesome  enforcement  of 
moral  justice  upon  this  subject.  It  not  only  protects  the  loser 
against  any  liability  to  pay  the  money  won  in  gaming ;  but  if  he  has 
paid  the  money,  he  and  his  heirs  have  a  right  to  recover  it  back  at 
any  distance  of  time ;  and  no  presumption  or  limitation  of  time  runs 
against  the  claim.  "  Victum  in  alese  lusu,  non  posse  conveniri.  Et, 
si  solverit,  habere  repetitionem,  tarn  ipsum,  quam  haeredes  ejus, 
ad  versus  victorem  et  ejus  hseredes;  idque  perpetuo,  et  etiam  post 
triginta  annos."*  Thirty  years  was  the  general  limitation  of  rights  in 
other  cases. 

§  306.  Questions  are  also  often  made,  as  to  how  far  contracts, 
which  are  illegal  by  some  positive  law,  or  which  are  declared   so 


^  Bosanqiiet  v.  Dashwood,  Cas.  temp. 
Talb.  41 ;  1  Fonbl.  Eq.  B.  1,  ch.  4,  §  6 ; 
Bawdon  t^.  Shadwell,  Amb.  269  ;  Wilkin- 
son V.  L'Eaugier,  2  Y.  &  Coll.  366.  By 
5  k  6  Will.  4,  c.  41,  s.  1,  secoritiea  for 
money  won  at  gaming  or  betting  on  games 
are  to  be  treated  as  arising  from  an  illegal 
consideration. 

-  Hackennell  v.  Bobinson,  3  M.  &  W. 
484. 

»  Diggle  It.  Higgs,  2  Ex.  D.  422.  Lord 
Cairns,  L.  C,  says,  in  his  judgment, 
p.  427,  **The  section  amounts  to  tnis,  all 


contracts  by  wa^  of  gaming  and  wagering 
are  null  and  void,  and  then,  dealing  with 
those  contracts,  it  says  that  no  action 
shall  be  brought  with  respect  to  them ; 
that  is  to  say,  all  gaming  contracts  are 
void,  and  the  winner  of  the  game  or  wager 
shall  not  maintain  a  suit  against  his  an- 
tagonist or  stakeholder."  But  the  statute 
does  not  say  this — it  says  no  suit  shall  be 
maintained,  i.«.,  by  any  party.  See  also 
Hampden  v,  Walsh,  1  Q.  B.  D.  189; 
Tremble  v.  Hill,  6  App.  Cas.  342. 
<  Cod.  Lib.  3,  tit.  48,  L  1. 
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upon  principles  of  public  policy,  are  capable,  as  between  the  parties, 
of  a  substantial  confirmation.  This  subject  has  been  already  alluded 
to,  and  will  be  again  touched  in  other  places.  The  general  rule  is, 
that  wherever  any  contract  or  conveyance  is  void,  either  by  a  posi- 
tive law,  or  upon  principles  of  public  policy,  it  is  deemed  incapable 
of  confirmation  upon  the  maxim,  Quod  ah  initio  non  valet y  in 
tractv,  temporia  Tion  convcUescet}  But  where  it  is  merely  voidable, 
or  turns  upon  circumstances  of  undue  advantage,  surprise,  or  imposi- 
tion, there,  if  it  is  deliberately,  and  upon  full  examination,  confirmed 
by  the  parties,  such  confirmation  will  avail  to  give  it  an  eo;  post  facto 
validity.^ 

§  307.  Let  us,  in  the  next  place,  pass  to  the  consideration  of  the 
second  head  of  constructive  frauds ;  namely,  of  those  which  arise 
from  some  peculiar  confidential  or  fiduciary  relation  between  the 
parties.  In  this  class  of  cases,  there  is  often  to  be  found  some  inter- 
mixture of  deceit,  imposition,  oveiTeaching,  unconscionable  advan- 
tage, or  other  mark  of  direct  and  positive  fraud.  But  the  principle 
on  which  courts  of  equity  act  in  regard  thereto  stands,  independent 
of  any  such  ingredient,  upon  a  motive  of  general  public  policy; 
and  it  is  designed,  in  some  degree,  as  a  protection  to  the  parties 
against  the  effects  of  overweening  confidence,  and  self-delusion,  and 
the  infirmities  of  hasty  and  precipitate  judgment  These  courts 
will,  therefore,  often  interfere  in  such  cases,  where,  but  for  such 
a  peculiar  relation,  they  would  either  abstain  wholly  from  grant- 
ing relief,  or  would  grant  it  in  a  very  modified  and  abstemious 
manner.^ 

§  308.  It  is  undoubtedly  true,  as  has  been  said,  that  it  is  not  upon 
the  feelings  which  a  delicate  and  honourable  man  must  experience, 
nor  upon  any  notion  of  discretion,  to  prevent  a  voluntary  gift  or  other 
act  of  a  man,  whereby  he  strips  himself  of  his  property,  that  courts  of 
equity  have  deemed  themselves  at  liberty  to  interpose  in  cases  of 
this  sort.*  They  do  not  sit,  or  affect  to  sit,  in  judgment  upon  cases, 
as  custodes  morum,  enforcing  the  strict  rules  of  morality.  But  they 
do  sit  to  enforce  what  has  not  inaptly  been  called  a  technical 
morality.  If  confidence  is  reposed,  it  must  be  faithfully  acted  upon, 
and  preserved  from  any  intermixture  of  imposition.  If  influence  is 
acquired,  it  must  be  kept  free  from  the  taint  of  selfish  interest,  and 
cunning,  and  overreaching  bargains.  If  the  means  of  personal  control 
are  given,  they  must  be  always  restrained  to  purposes  of  good  faith 

I  Vernon's  case,  4  Co.  2  ft.  Will.  292,  note  (C) ;  Cole  v.  Gibbons,  3 

«  Chesterfield  v.  Janssen,  2  Ves.  125 ;  P.  Will.  289. 
s.  c.  1  Atk,  301 ;  Roberts  v.  Roberts,  8  '  Goddard  v.  Carlisle,  9  Price,  169.    See 

P.  WilL    74,   Mr.    Cox's  note ;    Cole  v.  also  Blandy  v,  Kimber,  24  Beavan,  148. 
Gibson,   1  Yes.  -507  ;  Crone  r.    Ballard,  *  Huguenin  v.  Baseley,  14  Yes.  290. 

3  Bro.  Ch.  120 ;  Cowen  r.  Milner,  8  P. 
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and  personal  good.  Courts  of  equity  will  not,  tberefoi'e,  arrest  or  set 
aside  an  act  or  contract  merely  because  a  man  of  more  honour  would 
not  have  entered  into  it.  There  must  be  some  relation  between  the 
parties,  which  compels  the  one  to  make  a  full  discovery  to  the  other, 
or  to  abstain  from  all  selfish  projects.  But,  when  such  a  relation 
does  exist,  courts  of  equity,  acting  upon  this  superinduced  ground,  in 
aid  of  general  morals,  will  not  suffer  one  party,  standing  in  a  situation 
of  which  he  can  avail  himself  against  the  other,  to  derive  advantage 
from  that  circumstance,  for  it  is  founded  in  a  breach  of  confidence. 
The  general  principle,  which  governs  in  all  cases  of  this  sort,  is,  that 
if  a  confidence  is  reposed,  and  that  confidence  is  abused,  courts  of 
equity  will  grant  relief* 

§  309,  In  the  first  place,  as  to  the  relation  of  parent  and  child. 
The  natural  and  just  influence  which  a  parent  has  over  a  child 
renders  it  peculiarly  important  for  courts  of  justice  to  watch  over  and 
protect  the  interests  of  the  latter ;  and,  therefore,  all  coAtracts  and 
conveyances,  whereby  benefits  are  secured  by  children  to  their  parents, 
are  objects  of  jealousy,  and  if  they  are  not  entered  into  with 
scrupulous  good  faith,  and  are  not  reasonable  under  the  circum- 
stances, they  will  be  set  aside,^  unless  third  persons  have  acquired  an 
interest  under  them;"^  especially  where  the  original  purposes  for 
which  they  have  been  obtained  are  perverted  or  us^d  as  a  mere 
cover.*  This  subject  was  much  considered  in  the  late  case  of 
Bainbrigge  v.  Brown,^  and  it  was  laid  down  by  the  court  that  when  a 
deed  conferring  a  benefit  on  a  father  is  executed  by  a  child  who  is 
not  emancipated  from  his  father's  control,  if  the  deed  is  subsequently 
impeached  by  the  child,  the  onus  is  on  the  father  to  show  that  the 
child  had  independent  advice,  and  that  he  executed  the  deed  with 
full  knowledge  of  its  contents,  and  with  a  free  intention  of  giving  the 
father  the  benefit  conferred  by  it  If  the  father  cannot  prove  these 
points,  the  deed  will  be  set  aside.  And  volunteers  claiming  through 
the  father,  and  all  persons  with  notice  of  the  circumstances  which 
raise  the  equity,  stand  in  no  better  position  than  the  father.  It  is 
desirable,  though  not  essential,  when  a  child  makes  a  gift  to  his 


*  Gartside  v.  IsherwocKl,  1  Bro.  Oh. 
App.  660,  562 ;  Osmond  v.  Fitzroy,  3  P. 
Will.  129,  181,  Cox's  note.  The  equitable 
doctrines  of  undue  influence  do  not  apply 
to  benefits  conferred  by  a  will.  Parfitt  v. 
Lawless,  2  P.  &  D.  462 ;  Boyse  r.  Koss- 
borough,  6  H.  L.  C.  2.  For  in  the 
case  of  wills,  the  natural  influence  of  the 
parent  or  guardian  over  the  child,  or  the 
nnsband  ovev  the  wife,  may  be  lawfully 
exerted  to  obtain  a  will  or  legacy,  so 
long  as  the  testator  thoroughly  under- 
stands what  he  is  doing,  and  is  a  free 
agent ;  per  Lord  Penzance,  in  Parfitt  v. 
Lawless,   2  P.    &  D.    462,   at  pp.    469, 


470. 

'  See  Baker  v,  Bradley,  2  Sm.  &  Giffl 
531. 

'  Carpenter  v.  Herriot,  1  Eden,  33S. 

*  Young  V.  Peachey,  2  Atk.  254 ;  Glia 
sen  V.  Ogden,  cited  ibid.  258 ;  Cocking 
V.  Pratt,  1  Ves.  400;  Hawes  v.  Wy^tt, 
3  Bro.  Ch.  166 ;  1  Mad.  Ch.  Pract.  244, 
245;  Blackbom  v.  Edgely,  1  P.  WiU. 
607  ;  Blunden  v.  Barker,  1  P.  Will.  639 ; 
Morris  v.  Burroughs,  1  Atk.  402  ;  Tendril 
V.  Smith,  2  Atk.  85  ;  Heron  v.  Heron,  2 
Atk.  160. 

»  18  Ch.  D.  188. 
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father,  that  the  child  and  the  father  should  be  represented  by 
independent  solicitors.  And  the  same  principles  apply  to  a  voluntary 
gift  to  a  person  who  has  put  himself  in  loco  parentis  towards  the 
douor.^  But  in  the  absence  of  proof  of  control  or  influence  on  the 
part  of  the  donee,  or  of  the  existence  of  the  relationship  of  guardiisin 
and  ward  between  the  donee  and  the  donor,  in  a  late  case,^  a  gift  of 
her  property  within  a  month  before  her  death,  by  an  infant  aged 
twenty,  to  a  relative  with  whom  she  had  been  living  for  a  period 
of  five  months,  was  held  to  be  valid.  But  as  to  this  case,  it  should 
be  observed,  that  it  appeared  in  evidence,  that  the  lady  was  of 
business  habits,  firm  will,  and  fully  capable  of  managing  her  own 
aifairs. 

•  §  309  a.  Transactions  between  parent  and  child  are  to  be  regarded 
with  jealousy,  but  in  arrangements  between  father  and  son,  for  the 
settlement  of  family  estates,  if  the  settlement  be  not  obtained  by 
misrepresentation  or  the  suppression  of  the  truth,  if  the  father 
acquires  no  pei*sonal  benefit,  and  if  the  settlement  is  a  reasonable  one, 
the  court  will  support  it,  even  though  the  father  did  exert  parental 
-authority  and  influence  over  the  son  to  procure  the  execution  of  it* 
Transactions  between  parent  and  child,  in  the  nature  of  a  settlement 
of  property  or  rights,  are  regarded  with  favour,  and  not  with  minute 
regard  to  the  .consideration;  but  if  in  the  nature  of  bounty  from  the 
child  soon  after  he  obtains  his  majority,  are  to  be  viewed  with 
jealousy,  and  as  the  subject  of  interposition  of  the  court,  to  guard 
against  undue  influence.  Hence,  where  a  mortgage  was  made  by 
father  and  son  immediately  after  the  latter  had  attained  his  majority, 
to  secure  debts  due  from  the  father,  to  some  extent  incuiTcd  in 
improvements  on  the  property  and  in  maintaining  and  educating  the 
son,  and  where  the  ^vife  joined  in  the  conveyance,  the  son  having  no 
separate  advice  on  the  occasion,  it  was  held  the  mortgage  could  not 
be  supported  as  a  family  arrangement,  but  was  void,  as  obtained  by 
undue  influence.* 

§  309  6.  It  was  said  by  Lord  Roniilly,  M.R.,  in  Hoghton  v.  Hoghton,^ 
**  Two  things  are  required  to  be  proved  by  a  pai*ent  setting  up  a  deed 
in  such  a  case :  first,  that  the  deed  was  the  real  and  actual  deed  of 


V  *  Archer  v^  Hudson,  7  Beav.  551  ;  Mait* 
loud  V.  Ji-ving,  15  Sim.  437 ;  Maitland  r. 
Backhouse,  16  Sim.  68. 

V  >'  Taylor  v.  Johnston,  19  Ch.  D.  603. 
^     «   3  Hartopp  V.  Hartopp,  21  Beavan,  259. 

See  Head  v.  Godlee,  Johns.  536 ;  Jenner 
V.  Jenner,  2  De  G.,  F.  &  J.  859. 

-»  Baker  v.  Bradley,  7  De  G.,  M.  &  G. 
597.  The  case  ol'  Field  v,  Evans,  15 
Simony  37r>,  is  here  examined  and  ap- 
proved.  The  following  cases,  upon  the 
subject  of  parental  influence,  may  be  ex-       i\  King, 


amined  with  advantage,  and  are  not  else- 
where referred  to  in  this  work : — Carpenter 
V.  Hcriot,  1  Eden,  338 ;  Thornber  v.  Slieard, 
12  Beavan,  589  ;  Hoghton  v.  Hoghton,  15X 
Beavan,  278 ;  Wallace  v.  Wullace,  2  Dru. 
&  War.  452  ;  Wright  jp.  Vanderplank,  vX 
Jur.  N.  s.  932 ;  8.  c.  2  ETk  J.  1 ;  8  DeG., 
M.  &  G.  131  ;  Bury  v.  OpTwuheim,  26 
Be-avan,  594 ;  Tumor  v.  Collins,  7  Ch. 
329  ;  Kempson  i\  Ashbce,  10  Ch.  15. 

*  15  Beav.  278,  p.  302.     See  also  Savoiy 
'.  King,  5  H.  L.  C.  627. 
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Xhe  child,  and  was  intended  b}'  the  child  to  liave  the  operation  which 
it  has  ;  and  secondly,  that  that  intention  was  fairly  produced." 

§  310.  In  the  next  place,  as  to  the  relation  of  client  and  attorney 
or  solicitor.  It  is  obvious  that  this  relation  must  give  rise  to  great 
confidence  between  the  parties,  and  to  very  strong  influences  over 
the  actions,  and  rights,  and  interests  of  the  client.^  The  situation 
of  an  attorney  or  solicitor  puts  it  in  his  power  to  avail  himself,  not 
only  of  the  necessities  of  his  client,  but  of  his  good  nature,  liberality, 
and  credulity,  to  obtain  undue  advantages,  bargains,  and  gratuities. 
Hence,  the  law,  with  a  wise  providence,  not  only  watches  over  all 
the  transactions  of  parties  in  this  predicament,  but  it  often  interposes 
to  declare  transactions  void,  which,  between  other  persons,  would  be 
held  unobjectionable.^  It  does  not  so  much  consider  the  bearing 
or  hardship  of  its  doctrine  upon  particular  cases,  as  it  does  the 
importance  of  preventing  a  general  public  mischief,  which  may  be 
brought  about  by  means,  secret  and  inaccessible  to  judicial  scrutiny, 
from  the  dangerous  influences  arising  from  the  confidential  relation 
of  the  parties.*  By  establishing  the  principle,  that,  while  the  rela- 
tion of  client  and  attorney  subsists  in  its  full  vigour,  the  latter  shall 
derive  no  benefit  to  himself  from  the  contracts,  or  bounty,  or  other 
negotiations  of  the  former;^  it  supersedes  the  necessity  of  any 
inquiry  into  the  particular  means,  extent,  and  exertion  of  influence 
in  a  given  case,  a  task  often  diflicult,  and  ill  supported  by  evidence, 
which  can  be  drawn  from  any  satisfactory  sources.^     This  doctrine 


1  Walmesley  v.  Booth,  2  Atk.  26.  See 
also  BarD(»ley  p.  Powell,  1  Ves.  284; 
Bulkley  v.  Wilfonl,  1  CI.  k  F.  102, 
177  to  181  ;  id.  183  ;  arUe,  §  218  ;  Ed- 
wards V.  Meyriek,  2  Hare,  60,  268  ; 
Corley  v.  Lord  Stallord,  1  De  G.  &  J,  238. 

=»  1  Mad.  Pr.  Ch.  94  ;  Welles  v.  Middle- 
ton,  1  Cox,  112,  125  ;  3  P.  Will.  181, 
Cox's  note  (1)  ;  Wright  v.  Proud,  13  Ves. 
136;  W^ood  v.  Downes,  38  Ves.  126; 
Savory  v.  King,  5  H.  L.  Cas.  627  ;  aiite, 
§  219. 

3  Wood  V.  Downes,  18  Ves.  126 ;  afUc, 
§  219  ;  De  Montmorency  r.  Dcvereaux, 
7  CI.  &  F.  188. 

*  Wood  r.  Downes,  18  Ves.  126  ;  Jones 
V.  Tripp,  Jac.  Rep.  322 ;  Goddard  v.  Car- 
lidle,  9  Price,  169  ;  Edwards  v,  Meyrick, 
2  Hare,  68.  Ihat  an  attoniey  cannot 
take  a  gift  from  his  client,, while  the  i-ela- 
tiou  subsists,  see  Tomson  v.  Judge,  3 
Drew.  306;  Jie  Holme's  Estate,  3  Gifl". 
337 ;  O'Brien  v.  Lewis,  4  (iiff.  221  ; 
AValker  v.  Smith,  29  Beav.  394.  Sec 
Gardener  v,  Ennor,  3o  Beav.  549. 

*  See  Welles  v.  Middlclon,  1  Cox,  125 ; 
Wright  V.  Proud,  13  Ves.  137  ;  Cheslyn  v. 
Dalby,  2  Younge  k  Coll.  194,  195.  In 
the  case  of  Hunter  r.  Atkins  (3  M.  k 
Keen,  113),  Lord  Brougham  made  the 
following  remarks  on  the  subject :  *'  ITiero 


is  no  dispute  u|K)n  the  rules  which,  gene- 
rally speaking,  regulate  cases  of  this  de- 
scription. Mr.  Alderman  Atkins  is  either 
to  be  regarded  in  the  light  of  an  agent, 
confidentially  intrusted  with  the  manage- 
ment of  Admiral  Hunter's  concerns,  a 
person  at  least  in  whom  he  reposed  a  very 
special  confidence,  or  he  is  not  If  he  is 
not  to  be  so  regarded,  then  a  deed  of  gift, 
or  other  disposition  of  propeily  in  his 
favour,  must  stand  good,  unless  some 
direct  fraud  were  practised  u|>on  the 
maker  of  it ;  unless  some  fraud,  either  by 
misrepresentation  or  by  suppression  of 
facts,  misled  him,  or  he  was  of  unsound 
mind  when  the  deed  was  made.  If  the 
alderman  did  stand  in  a  coniidential  re- 
lation towards  him,  then  the  party,  seek- 
ing to  set  aside  the  deed,  may  not  be 
culled  upon  to  show  direct  fraud  ;  but  ho 
must  satisfy  the  court,  by  the  circum- 
stances, that  some  advantage  was  taken  of 
the  confidential  relation  in  which  the 
ulderman  stood.  If  the  alderman  stood 
towards  the  admiral  in  any  of  the  known 
i-elations  of  guardian  and  ward,  attorney 
and  client,  tiu-stee  and  cestui  que  trustf 
&c.,  then,  in  oixicr  to  support  the  deed, 
he  ought  to  show  that  no  such  advantage 
was  taken ;  that  all  was  fair ;  that  he 
received  the  bounty  freely  and  knowingly 
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is  not  necessarily  limited  to  cases  where  the  contract  or  other  trans- 
action respects  the  rights  or  property  in  controversy,  in  the  particular 
suit  in  respect  to  which  the  attorney  or  solicitor  is  advising  or  acting 
for  his  cUent ;  but  it  may  extend  to  other  contracts  and  transactions 
disconnected  therefrom,  or  at  least  where,  from  the  attendant  circum- 
stances, there  is  reason  to  presume  that  the  attorney  and  solicitor 
possessed  some  marked  influence,  ascendency,  or  other  advantage 
over  his  client  in  respect  to  them.^ 


on  the  giver's  part,  and  as  a  stranger 
might  have  done.  For  I  take  the  rule  to 
be  this  :  There  are  certain  relations  known 
to  the  law,  as  attomeji  guardian,  trustee  ; 
if  a  person,  standing  in  these  relations  to 
client,  ward,  or  cestui  que  trust,  takes  a 
gift  or  makes  a  bargain,  the  proof  lies 
upon  him,  that  he  has  dealt  with  the 
other  party,  the  client,  ward,  &c.,  exactly 
as  a  stranger  would  have  done,  taking  no 
advantage  of  his  influence  or  knowledge, 
putting  the  other  party  on  his  guard, 
bringing  every  thing  to  his  kno\vledge, 
whidi  he  himself  knew.  In  short,  the 
rule,  rightly  considered,  is,  that  the 
person  stan^ng  in  such  relation  must, 
i>efore  he  can  take  a  gift,  or  even  enter 
into  a  transaction,  place  himself  exactly 
in  the  same  position  as  a  stranger  would 
have  been  in ;  so  that  he  may  gain  no 
advantage  whatever  from  his  relation  to 
the  other  party,  beyond  what  may  be  the 
natural  and  unavoidable  consequence  of 
kindness  arising  out  of  that  relation.  A 
client,  for  example,  may  naturally  enter- 
tain a  kindly  feeling  towards  an  attorney 
or  solicitor,  by  whose  assistance  he  has 
long  benefited ;  and  he  may  fairly  and 
wisely  desire  to  benefit  him  by  a  gift,  or, 
without  such  an  intention  being  the  pre- 
dominating motive,  he  may  wish  to  give 
him  the  advantage  of  a  sale  or  a  lease. 
No  law,  that  is  tolerable  among  civilized 
men.  men  who  have  the  benefits  of  civility 
without  the  evils  of  excessive  refinement 
and  overdone  subtlety,  can  ever  forbid 
such  a  transaction,  provided  the  client  be 
of  mature  age  and  of  sound  mind,-  and 
there  be  nothing  to  show  that  deception 
was  practised,  or  that  the  attorney  or 
solicitor  availed  himself  of  his  situation  to 
withhold  any  knowledge,  or  to  exercise 
any  influence  hurtful  to  others  and  advan- 
tageous to  himself.  In  a  word,  standing 
in  the  relation  in  which  he  stands  to  the 
other  party,  the  proof  lies  upon  him 
(whereas,  in  the  case  of  a  stran^r,  it 
would  lie  on  those  who  opposed  liim)  to 
show  that  he  has  placed  himself  in  the 
position  of  a  stranger  ;  that  he  has  cut  ofi", 
as  it  were,  the  connection  which  bound 
him  to  the  party  giving  or  contracting ; 
and  that  nothing  has  happened  which 
might  not  have  happened  had  no  such 
connection  subsisted.  The  authorities 
mean  nothing  else  than  this,  when  they 


say,  as  in  Gibson  r.  Jeyes  (6  Yes.  277), 
that  attorney  and  client,  trustee  and 
cestui  que  trust,  may  deal,  but  it  must  be 
at  arm's  length  ;  the  parties  putting  them- 
selves in  the  situation  of  purchasers  and 
vendors,  and  performing  (as  the  court 
said,  and,  I  take  leave  to  observe,  not 
very  felicitously,  or  even  very  correctly) 
all  the  duties  of  those  characters.-  The 
authorities  mean  no  more,  taken  fiidrly 
and  candidly  towards  the  court,  when 
they  say,  as  in  Wright  v.  Proud  (15  Vcs. 
138),  that  an  attorney  shall  not  take  a 
gift  from  his  client,  'while  the  relation 
subsists,  though  the  transaction  may  be 
not  only  free  from  fraud,  but  the  most 
moral  in  its  nature  ;  a  dictum  reduced,  in 
Hatch  V.  Hatch  (9  Ves.  296),  to  this,  that 
it  is  almost  impossible  for  a  gift  from 
client  to  attorney  to  stand,  because  the 
difficulty  is  extreme  of  showing  that  eyerr 
thing  was  voluntary  and  fair,  and  with 
full  warning  and  perfect  knowledge ;  for 
in  Harris  v.  Tremenheere  (15  Ves.  40), 
the  court  only  held  that,  in  such  a  case,  a 
suspicion  attaches  on  the  transaction,  and 
calls  for  minute  examination." 

*  See  Austin  r.  Chambers,  6  CL  &  F.  1 ; 
Trevelyan  r.  Charter,  12  CI.  k  F.  714 ; 
Edwards  r.  Meyrick,  2  Hare,  60,  68.  Mr. 
Vice-Chancellor  Wigram  here  said:  "It 
was  not  insisted  in  argument  that  a  soli- 
citor is  under  an  actual  incapacity  to  pur- 
chase from  his  client.  There  is  not,  in 
that  case,  the  |)ositive  incapacity  which 
exists  between  a  trustee  and  nis  cestui  que 
trust ;  but  the  rule  the  court  imposes  is, 
that — inasmuch  as  the  parties  stand  in  a 
relation  which  gives,  or  may  give,  the 
solicitor  an  advantage  over  the  client — 
the  071US  lies  on  the  solicitor  to  prove  that 
the  transaction  was  fair.  Montesquieu  r. 
Sandys,  18  Ves.  302  ;  Cane  r.  Lord  Allen, 
2  Dow,  289.  The  rale  is  expressed  by 
Lord  Eldon  (6  Ves.  278  ;  see  also  Sugden, 
Vend.  &  Pur.  vol.  8,  p.  238,  ed.  10)  to  bt', 
that  if  the  attorney  *will  mix  with  the 
character  of  attorney  that  of  vendor,  he 
shall,  if  the  propriety  of  the  transacti(m 
comes  in  question,  manifest  that  he  has 
given  his  client  all  that  reasonable  advice 
f  I  gainst  himself  that  he  would  have  given 
him  against  a  third  person. '  It  was  argued 
that  the  rule  I  have  referred  to  has  no 
application,  unless  the  defendant  was  the 
plaiutifi^s  Solicitor  in  hac  re,  and  this  ar- 
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§  311.  On  the  one  hand^  it  is  not  necessary  to  establish  that  there 
has  been  firaud  or  imposition  upon  the  client;  and,  on  the  other 


gument  is  no  doubt  well  founded.  Jones 
tJ.  Thomas,  2  Y.  &  Coll.  498  ;  Gibson  v, 
Jeyes,  6  Yes.  266,  278.  It  appears  to  me, 
however,  that  the  (question,  whether  Mey- 
rick  was  the  solicitor  in  Kdc  re,  is  one 
rather  of  words  than  of  substance.  The 
rule  of  equity,  which  subjects  transactions 
between  solicitor  and  client  to  other  and 
stricter  tests  than  those  which  apply  to 
ordinary  transactions,  is  not  an  isolated 
rule,  but  is  a  branch  of  a  rule  applicable  to 
all  transactions  between  man  and  man,  in 
which  the  relation  between  the  contracting 
parties  is  such  as  to  destroy  the  equal 
looting  on  which  such  parties  should 
stand.  In  some  cases,  as  between  trustee 
and  cestui  qtie  trusty  the  rule  ^oes  to  the 
extent  of  creating  a  positive  incapacity ; 
the  duties  of  the  office  of  trustee  requiring, 
on  general  principles,  that  that  particular 
case  should  be  so  guarded.  The  case  of 
solicitor  and  client  is,  however,  different. 
In  the  case  of  Gibson  v.  Jeyes,  there  was 
evidence  that  the  client  was  of  advanced 
age,  and  of  much  infirmity,  both  of  mind 
and  body,  that  the  consideration  was  in- 
adequate, and  of  various  other  circum- 
stances. Lord  Eldon  there  shows  how 
each  of  these  circumstances  gave  rise  to 
its  appropriate  duty  on  the  part  of  the 
attorney.  In  other  cases,  where  an  at- 
torney has  been  employed  to  manaji^e  an 
estate,  he  has  been  considered  as  bound  to 
prove  that  he  gave  his  employer  the  benefit 
of  all  the  knowledge  which  he  had  acquired 
in  his  character  of  manager  or  professional 
agent,  in  order  to  sustain  a  bargain  made 
for  his  own  advant^e.  Cane  v.  Lord 
Allen,  2  Dow,  294.  But  as  the  communi- 
cation of  such  knowledge  by  the  'attorney 
will  place  the  parties  upon  an  equality, 
when  it  is  proved  that  the  communication 
was  made,  the  difficulty  of  supporting  the 
transaction  is  quoad  hoc  removed.  If,  on 
the  other  hand,  the  attorney  has  not  had  any 
concern  with  the  estate  respecting  which 
the  question  arises,  the  particular  duties 
to  which  any  j:;iven  situation  of  confidence 
might  give  rise,  cannot  of  course  attach 
upon  him,  whatever  may  be  the  other 
duties  which  the  mere  office  of  attorney 
may  impose.  If  the  attorney,  being  cm- 
ployed  to  sell,  becomes  himself  the  pur- 
chaser, his  duties  and  his  interests  are 
directly  opposed  to  each  other,  and  it 
would  be  difficult  —  and,  without  the 
clearest  evidence  that  no  advantage  was 
taken  by  the  attorney  of  his  position,  and 
that  the  vendor  had  all  the  knowledge 
which  could  be  given  him  in  order  to  form 
a  judgment,  it  would  be  impossible — to 
support  the  transaction.  In  other  cases 
the  relation  between  the  parties  may  simply 
produce  a  degree  of  influence  and  ascend- 
ency, placing  the  client  in  circumstances 


of  disadvantage ;  as  where  he  is  indebted 
to  the  attomev,  and  is  unable  to  dischaive 
the  debt.  The  relative  position  of  the 
parties,  in  such  a  case,  must  at  least  im- 
pose upon  the  attorney  the  duty  of  giving 
the  full  value  for  the  estate,  and  the  onus 
of  proving  that  he  did  so.  If  he  proves 
the  full  value  to  have  been  given,  the 
ground  for  any  unfavourable  inference  is 
removed.  The  cases  may  be  traced  throush 
every  possible  variation  until  we  reach  the 
simple  case  where,  though  the  relation  of 
solicitor  and  client  exists  in  one  trans- 
action, and,  therefore,  personal  influence 
or  ascendency  may  operate  in  another, 
yet  the  relation  not  existing  in  hdc  re,  the 
rule  of  equity  to  which  I  am  now  advert- 
ing may  no  longer  apply.  The  nature  of 
the  proof,  therefore,  which  the  court  re- 
quires, must  depend  upon  the  circum- 
stances of  each  case,  according  as  they 
may  have  placed  the  attorney  in  a  position 
in  which  his  duties  and  his  pecuniary  in- 
terests were  conflicting,  or  may  have  given 
him  a  knowledge  which  his  client  did  not 
possess,  or  some  influence,  or  ascendency, 
or  other  advantage  over  his  client;  or, 
notwithstanding  the  existence  of  the  rela- 
tion of  attorney  and  client,  may  have  left 
the  parties  substantially  at  arm's  length, 
and  on  an  equal  footing ;  this  seems  de- 
ducible  from  the  cases.  Gibson  v.  Jeyes, 
6  Yes.  278  ;  Hatch  v.  Hatch,  9  Yes.  292  ; 
Welles  r.  Aliddleton,  1  Cox,  112;  s.  c. 
cited  18  Yes.  127 ;  "Wood  v.  Downes,  18 
Yes.  120  ;  Bellew  v.  Russell,  1  B.  &  Beatty, 
96 ;  Montesquieu  v.  Sandys,  18  Yes.  802  ; 
Cane  t?.  Lora  Allen,  2  Dow,  289 ;  Hunter 
r.  Atkins,  3  MyL  &  K.  113.  I  have, 
therefore,  to  consider  the  position  in  which 
these  parties  actually  stood  to  each  other. 
And  I  certainly  am  not  treating  the  case 
of  the  plaintitl'  too  strictly  when  I  exclude 
all  considerations  which  the  bill  does  not 
state  as  having  existed  ;  and,  according  to 
the  statements  in  the  bill,  it  does  not  ap- 
pear that  the  defendant  had  any  peculiar 
or  exclusive  knowledge  of  these  particular 
farms  or  the  value  of  them,  or  that  he  had 
undertaken  any  particular  duties  respect- 
ing them,  which  were  opposed  to  his  be- 
coming a  purchaser.  ISo  equity  appears 
to  me  to  arise,  except  that  which  might 
arise  from  the  mere  possibility  of  the 
relation  of  attorney  and  client,  giving  the 
attomev  some  influence  or  ascendency 
over  the  client,  and  the  circumstance 
that  the  plaintiff  was  pressed  by  him  to 
pay  his  bill  of  costs.  ()n  the  evidence  in 
the  cauKe  I  am  satisfied  that  the  only 
ground  ut)on  which  I  can  proceed  is  this 
bare  relation  between  the  parties.  Taking 
the  obligations  of  the  derendant  to  stana 
as  high  as  the  relative  position  of  the 
parties  enable  me  to  place  them,  admit- 
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band,  it  is  not  necessarily  void  throughout,  ipso  facto.  But  the 
burden  of  establishing  its  perfect  fairness,  adequacy,  and  equity,  is 
thrown  upon  the  attorney,  upon  the  general  rule^  that  he  who 
bargains  in  a  matter  of  advantage  with  a  person  placing  a  confidence 
in  him,  is  bound  to  show  that  a  reasonable  use  has  been  made  of 
that  confidence ;  a  rule  applying  equally  to  all  persons  standing  in 
confidential  relations  with  each  other.^  If  no  such  proof  is  established, 
courts  of  equity  treat  the  case  as  one  of  constructive  fraud.^  In  this 
respect  there  is  said  to  be  a  distinction  between  the  case  of  an 
attorney  and  client,  and  that  of  a  trustee  and  cesttti  que  trust  In 
the  former,  if  the  attorney,  retaining  his  connection,  contracts  with 
his  client,  he  is  subject  to  the  onus  of  proving  that  no  advantage  has 
been  taken  of  the  situation  of  the  latter.  But  in  the  case  of  a 
trustee,  it  is  not  sufficient  to  show  that  no  advantage  has  been 
taken ;  but  the  cestui  que  trust  may  set  aside  the  transaction  at 
his  own  option.'^  The  reason  of  this  distinction,  which  savours 
somewhat  of  nicety,  if  not  of  subtilty,  seems  to  be,  that  in  the  case 
of  clients  the  rule  is  general  and  applicable  to  all  contracts,  con- 
veyances, and  negotiations  between  the  attorney  and  client,  and  is 
not  limited  to  the  property  about  which  the  attorney  is  retained,  or 
the  suit  in  which  he  is  acting.  In  the  case  of  a  trustee,  the  rule 
giving  the  cestui  que  trust  an  option,  is  limited  to  the  purchase  of 
the  first  property,  and  as  to  other  property  it  would  seem  that  the 
rule  is  the  same  as  in  other  fiduciary  relations,  that  is,  at  most,  it 
only  shifts  the  burden  of  proof  from  the  seller  to  the  buyer,  to  show 
the  entire  fairness  of  the  ti'ansaction  ;  or  leaves  the  seller  to  establish 
presumptively,  that  there  has  been  some  irregularity  in  the  bargain, 


ting  the  defendant  to  be  the  attorney  in 
hdc  rcy  I  cannot  consider  that  he  is  bound 
to  do  more  than  prove  that  he  gave  the 
full  vahie  for  the  estate."  Post,  §  313; 
Pearson  v.  Benson,  28  Beav.  598  ;  Wil- 
liamson V.  Moriarty,  19  W.  K.  818.  And 
for  instances  where  contracts  between  at- 
torney and  client  were  upheld,  see  Moss  r. 
Bainbridge,  6  De  G.,  M.  &  G.  292  ;  Bla- 
grave  r.  South,  2  K.  &  J.  509  ;  Clanricanle 
r  Ilenning,  30  Beav.  175  ;  Johnson  v. 
Fest^raeyer,  3  De  G.  &  J.  13.  For  a  case 
whore  the  relation  of  solicitor  and'  client 
was  held  not  to  exist,  see  Richards  v, 
French,  18  W.  R.  636. 

*  Gibson  v.  Jeyes,  6  Ves.  278  ;  Montes- 
quieu r.  Saudvs,  18  Ves.  313  ;  HeHe.w  v. 
Russell,  1  B.  i  Beatty,  104,  107  ;  Harris 
r.  Tremenheere,  15  Ves.  34,  39  ;  Cane  r. 
Jjnrd  Allen,  2  Dow.  289,  299  ;  Edwards  v, 
Meyrick,  2  Hare,  60.  The  like  rule  applies 
to  counsel  employed  as  a  coutidential  ad- 
viser ;  for  he  is  disabled  from  purchasing, 
for  his  own  benefit,  charges  on  his  client  s 
estate  without  his  permission  ;  and  the 
disability  will  continue  as  lon^  us  the  rea- 


son exists,  although  the  confidential  em- 
ployment may  Jiave  ended.  Carter  r. 
Palman,  8  CI.  &  F.  657,  607.  See  Spencer 
r.  Topham,  22  Beav.  573  ;  Lewis  v.  Hill- 
man,  3  H.  L.  C.  706. 

«  See  Jones  v.  Thomas,  2  Y.  4  Coll.  498. 
In  this  case  it  was  held,  that  where  an  ac- 
count is  decreed  to  be  taken  between  an 
attorney  and  his  client,  in  the  course  of 
which  the  attorney  has  taken  securities 
from  the  client,  the  attorney  must  not  only 
|)rove  tlic  securities,  but  the  consideration 
lor  which  they  were  given.  Champion  t\ 
Rigby,  1  Russ.  &  Mylne,  539. 

^  Cane  v.  Lord  Allen,  2  Dow,  289,  299  ; 
postf  §  322.  See  the  remarks  of  Lord 
Brougham,  in  Hunter  r.  Atkins,  3  Mylne 
&  K«*on,  113  ;  atU^y  §  310,  note,  where  he 
seems  to  put  the  cases  of  client  and  attor- 
ney, guaitlian  and  ward,  trustee  and  cestui 
que  trusty  upon  the  same  general  footing, 
and  is  governed  by  the  same  rule.  The 
same  distinction  is  stated  in  Edwards  r. 
Meyrick,  2  Hare,  60,  68,  69  ;  ante,  §  810, 
note. 
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or  some  iDfluence  connected  with  the  relation  under  which  it  has 
been  made.^ 

§  312,  Thus,  if  a  bond  is  obtained  by  an  attorney,  from  a  client 
who  is  poor  and  distressed,  and  it  does  not  appear  to  be  for  a  full 
and  fair  consideration,  it  will  be  set  aside,  as  obtained  by  undue 
influence,  from  his  station.^  Upon  a  like  ground,  a  bond  taken  by 
an  attorney  from  his  client  for  a  specific  sum,  will  not  be  allowed 
to  stand  as  a  security,  except  for  the  amount  of  fees  and  charges 
due  to  the  attorney  ;  for  it  is  the  general  policy  of  courts  of  justice, 
in  cases  between  client  and  attorney,  to  protect  the  suitors,  and  not 
to  suffer  any  advantage  to  be  taken  of  them  by  securities  of  this 
sort^  And  for  the  same  reason,  a  judgment,  obtained  by  a  solicitor 
against  his  client  for  security  of  costs,  will  be  overhauled,  even  after 
a  considerable  lapse  of  time.^  So,  a  gift  made  to  an  attorney, 
pendente  lite  (for  it  would  be  otherwise  if  the  relation  had  com- 
pletely ceased),  will  be  set  aside  as  arising  from  the  exercise  of 
improper  influence ; "  for  it  has  been  said,  with  great  force,  that 
there  would  be  no  bounds  to  the  crushing  influence  of  the  power 
of  an  attorney,  who  has  the  affairs  of  a  man  in  his  hand,  if  it  were 
not  so.^  And  sales  made,  and  annuities  granted  to  attorneys,  under 
similar  circumstances,  will,  upon  the  same  principles  of  public  policy, 
be  set  aside,  at  least,  unless  they  are  established  to  have  been 
transacted  tuberrivid  JideJ 

§  312  a.  Where  an  elderly  lady  married  a  barrister  who  had  for 
some  years  been  her  confidential  friend  and  adviser,  and,  before  the 
marriage,  undertook  to  prepare  a  settlement  of  his  intended  wife's 
property,  according  to  certain  stipulations  between  them  ;  it  was 
held  that,  having  undertaken  to  prepare  a  settlement,  he  was  bound 
to  prepare  such  an  one  as,  under  the  circumstances,  a  conveyancer 
would  have  drawn,  or  the  court  would  have  sanctioned.®  And  the 
court  gave  such  a  direction  to  the  property,  as  a  proper  settlement 
would  have  secured.  So,  also,  where  a  solicitor's  clerk,  who  was 
consulted  by  a  lady  in  regard  to  a  mortgage  on  her  estate,  by  means 
of  the  knowledge  thus  acquired,  was  enabled  to  purchase  the  mort- 


'  Sec  posly  §  313  ;  Montesciuieu  v,  San 
(lys,  18  Ves.  302,  318. 

-  Prcwf  r.  Hiues,   Cas.    T.  Talb.    Ill 
AVnJinesley  r.  Booth,  2  Atk.  29. 

'■*  ^'ewnian  v.   Payne,  4  Bro.  Ch.  350 
8.  V.  2  Vc8.  Jr.  200  ;  J^ngHtaffe  v.  Taylor, 
14  Ves.  262  ;  Wood  r.  Downes,  18  Ves 
120,  127  ;  Pitcher  r.  Rigby,  9  Price,  79 
Jones  V.  Roberts,   9   Beavan,    419.      See 
Pierce  r.  Bcatty,  32  L.  J.  N.  8.  (Ch.)  734 
As  to  lapse  of  time  and  acquiescence,  see 
Blagrave  v.  Routb,  8  De  G.,  M.  &  G.  020 
Shaw  V.  Nealo,  20  Bcav.  157. 

**  Drapers*  Company  v.   Davis,   2  Atk 
295.     An  agreement  to  take  a  fixed  sum 


for  future  costs,  was  held  illegal.  In  re. 
Newman,  30  Beav.  196.  But  this  is  now 
legal  by  statute. 

*  Oldham  v.  Hand,  2  Ves.  259 ;  Welles  r. 
Middleton,  1  Cox,  112,  126 ;  Harris  v.  Tre- 
nienhcere,  15  Ves.  34  ;  Wood  v.  Downes,  18 
Ves*  l20, 127 ;  Morse  v.  Royal,  12  Ves.  371. 

•Welles  V.  Middleton,  1  Cox,  125; 
Hatch  V.  Hatch,  9  Ves.  292,  296. 

7  Harris  r.  Tremenheere,  16  Ves.  34 ; 
Gibson  v,  Jeyes,  6  Ves.  266  ;  Wood  i\ 
Downes,  18  Ves.  120 ;  Bellew  v,  Russell, 
1  Ball  k  Beatt.  104. 

^  Coriey  v.  Lord  Stafford,  1  De  Gex  & 
Jones,  238. 
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gage  at  much  less  than  its  amount,  it  was  held  that  the  lady  was 
entitled  to  the  benefit  of  the  bargain.^  And  where  the  solicitor 
becomes  the  purchaser  of  an  estate  of  his  client,  the  burden  of 
sustaining  it,  at  least  within  twenty  years,  is  upon  him  ;  and  it  has 
been  said  by  eminent  judges,  that  the  same  weight  ought  not  to  be 
given  to  the  lapse  of  time,  during  the  continuance  of  the  relation  of 
attorney  and  client,  as  in  other  cases.^  Where  the  solicitor  proposes 
to  take  any  contract  from  his  client  for  compensation,  beyond  what 
the  law  provides,  or  in  a  different  form  more  advantageous  to  him- 
self, it  is  his  ''bounden  duty"  to  inform  his  client,  that  the  law 
allows  no  such  charge.^ 

§  312  b.  And  in  a  later  case,^  between  attorney  and  client,  it  was 
held  in  the  court  of  Chancery  Appeal,  upon  argument  and  very 
extended  consideration,  that  it  is  incumbent  upon  persons  who 
receive  benefits  from  those  towards  whom  they  stand  in  confidential 
relation,  to  show  that  such  persons  had  competent  and  independent 
advice,  and  this  rule  is  not  affected  by  the  age  or  capacity  of  the 
persons  conferring  the  benefits,  or  the  nature  of  the  benefits  con- 
ferred. But  this  will  not  extend  to  interfere  with  mere  trifling  gifts, 
without  proof,  not  only  of  influence  resulting  from  the  relation,  but 
of  liiala  fides,  or  of  undue  and  unfair  exercise  of  the  influence. 
yj  §  312  c.  In  a  late  case,  Morgan  v.  Minett,^  this  subject  was  elabo- 
rately discussed,  and  the  rule  as  to  transactions  between  solicitor 
and  client  was  laid  down  as  follows  :  "  A  distinction  must  be  made 
between  purchases  by  a  solicitor  from  his  client  and  a  gift  by  the 
client  to  his  solicitor.  A  solicitor  can  purchase  from  his  client  even 
while  the  relation  subsists,  but  the  rule  of  the  Coui't  is  that  such 
purchases  are  to  be  viewed  with  great  jealousy,  and  the  onus  lies 
on  the  solicitor  to  show  that  the  transaction  was  fair.  On  the  other 
hand,  a  gift  to  the  client  is  absolutely  invalid. 

§  313.  Indeed,  the  general  principle  is  so  well  established,  that 
Lord  Eldon,  on  one  occasion,  said  :  "  It  is  almost  impossible,  in  the 
course  of  the  connection  of  guardian  and  ward,  attorney  and  client, 
trustee  and  cestui  que  trust,  that  a  transaction  shall  stand,  purport- 
ing to  be  bounty  for  the  execution  of  an  antecedent  duty."  ^  But, 
where  the  relation  is  completely  dissolved,  and  the  parties  are  no 
longer  under  the  antecedent  influence,  but  deal  with  each  other  at 
arm's  length,  there  is  no  giound  to  apply  the  principle,  and  they 
stand  upon  the  rights  and   duties  common  to  all  other  persons." 

»  Holxiay  r.  Peters,  6  Jur.  K.  s.  794  ;  *  Khodes  v.  Bate,  11  Jur.  N.  s.  803  ;  8.  X 

8.  c.  8  W.  K  ftl2.  SeealfioCowdryi7.  Day,  c.  12  id.  178  j  8.  c.  1  Uh.  257. 

5  Jur.  N.  «.  1199.  *  C   Ch.   D.   688.      This  case    followed 

'  Qresley  v,  Moualey,  5  Jur.  n.  s.  583.  Tomson  v.  Judge,  3  Drewry,  306,  decided  ^ 

3  Lyddon  v.   Moss,'  5  Jur.    N.  s.  637  ;  by  V.  -C.  Kindersley. 

Morjian  v,  Higgins,  5  Jur.  N.  8.  286  ;  8.  c.  •  Hatch  v.  Hatch,  9  Vea.  296,  297. 

1  Giflf.  270.  7  Gibson  v.  Jeyes,  6  Ves.  277 ;  Oldham 
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And  the  same  rule  will  or  may  apply,  where  the  transaction  is 
totally  disconnected  with  the  relation,  and  concerns  objects  and 
things  not  embraced  in,  or  affected  by,  or  dependent  upon,  that 
relation ;  ^  and  there  is  an  absence  of  all  other  circumstances,  which 
may  create  a  just  suspicion  as  to  the  integrity  and  fairness  of  the 
transaction.  But  the  same  rule  will  not  always  apply  to  testamen- 
tary disposition  in  favour  of  an  attorney  by  his  client,  which  might 
be  applicable  to  such  a  gift,  inter  vivos? 

§  314.  Similar  considerations  apply  to  the  case  of  a  medical  adviser 
and  his  patient.*  For  it  would  be  a  meagre  sort  of  justice  to  say 
that  the  sort  of  policy  which  h?is  induced  the  court  to  interfere 
between  client  and  attorney,  should  be  restricted  to  such  cases  ; 
since  as  much  mischief  might  be  produced,  and  as  much  fraud 
and  dishonesty  be  practised,  if  transactions  were  permitted  to  stand, 
which  arose  between  parties  in  equally  confidential  relations.* 

§  315.  In  the  next  place,  the  relation  of  principal  and  agent.  This 
is  affected  by  the  same  considerations  as  the  preceding,  founded  upon 
the  same  enlightened  public  policy.^  In  all  cases  of  this  sort  the 
principal  contracts  for  the  aid  and  benefit  of  the  skill  and  judgment 
of  the  agent ;  and  the  habitual  confidence  reposed  in  the  latter, 
makes  all  his  acts  and  statements  possess  a  commanding  influence 
over  the  former.  Indeed,  in  such  cases,  the  agent  too  often  so 
entirely  misleads  the  judgment  of  his  principal  that,  while  he  is 
seeking  his  own  peculiar  advantage,  he  seems  but  consulting  the 
advantage  and  interest  of  his  principal ;  placing  himself  in  the 
odious  predicament  so  strongly  stigmatized  by  Cicero:  "Totius 
autem  injustitiae  nulla  capitalior  est,  quam  eorum,  qui,  cum  maxime 
fallunt,  id  agunt,  ut  viri  boni  esse  videantur."  ^  It  is,  therefore,  for 
the  common  security  of  all  mankind,  that  gifts  procured  by  agents, 
and  purchases  made  by  them,  from  their  principals,  should  be  scru- 
tinized with  a  close  and  vigilant  suspicion.  And,  indeed,  considering 
the  abuses  which  may  attend  any  dealings  of  this  sort  between 
principals  and  agents,  a  doubt  has  been  expressed  whether  it  would 
not  have  been  wiser  for  the  law  in  all  cases  to  have  prohibited  tbem  ; 
since  there  must  almost  always  be  a  conflict  between  duty  and 
interest  on  such  occasions.'^     Be  this  as  it  may,  it  is  very  certain 

V.    Hand,   2  YeB.    259  ;  Montesquieu  v.  534.                                                                    . 

Sandys,  18  Vea.  313  ;  Walmesley  v.  Bootli,  *  Dent  v.  Bennett,  4  Mylne  &  Craig,  269,  X 

2  Atk.  29,  30  ;  Wood  v,  Downes,  18  Ves.  276,  277 ;  Gibson  v,  Russell,  2  Younge  t, 

126,  127.  Coll.  N.  R.  104.    But  see  Pratt  v.  Barker,       . 

*  Montesquieu  v,  Sandys,  18  Ves.  313  :  1  Sim.  1. 

Edwards  v,  Meyrick,  2  Hare,  60,  68  ;  Jones  *  Benson  t?.  Heathom,  1  Younge  k  ColL 

V.  Thomas,  2  Younge  &  ColL  498  ;  Gibson  N.  R.  326. 

.  V.  Jeyes,  6  Yes.  266,  278  ;  atUe,  §  310.  «  Cic.  de  Offic.  Lib.  1,  ch.  13  ;  Huguenin 

X       '  Hindson    v,     Weatherill,   5  De   Gex,  v.  Baseloy,  14  Yes.  284. 

M.  &  G.  301  ;  Walker  v.  Smith,  29  Beav.  ?  Dunbar  v.  Tredennick,  2  B.  &  Beatty, 

394.  319  ;  Noriis  v.  Le  Neve,  3  Atk.  38. 

3  See    Blllage   v.    Southee,    9    Hare, 
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that  agents  are  not  permitted  to  become  secret  vendors  or  purchasers 
of  property  which  they  are  authorized  to  buy  or  sell  for  their  prin- 
cipals ;  ^  or,  by  abusing  their  confidence,  to  acquire  unreasonable 
gifts  or  advantages  ;  ^  or,  indeed,  to  deal  validly  with  their  principals 
in  any  case,  except  where  there  is  the  most  entire  good  faith,  and  a 
full  disclosure  of  all  facts  and  circumstances,  and  an  absence  of  all 
undue  influence,  advantage,  or  imposition.^ 

§  316.  Upon  these  principles,  if  an  agent  sells  to  his  principal  his 
own  property,  as  the  property  of  another,  without  disclosing  the  fact, 
the  bargain,  at  the  election  of  the  principal,  will  be  held  void.*  So, 
if  an  agent,  employed  to  purchase  for  another,  purchases  for  himself, 
he  will  be  considered  as  the  trustee  of  his  employer.^  Therefore,  if 
a  person  is  employed  as  an  agent,  to  purchase  up  a  debt  of  his 
employer,  he  cannot  purchase  the  debt  upon  his  own  account,  for  he 
is  bound  to  purchase  it  at  as  low  a  rate  as  he  can  ;  and  he  would 
otherwise  be  tempted  to  violate  his  duty.*  The  same  rule  applies  to 
a  surety,  who  purchases  up  the  debt  of  his  principal.  And,  there- 
fore, in  each  case,  if  a  purchase  is  made  of  the  debt,  the  agent  or 
surety  can  entitle  himself,  as  against  his  principal,  to  no  more  than 
he  has  actually  paid  for  the  debt.'''  So,  if  an  agent  discover  a  defect 
in  the  title  of  his  principal  to  laud,  he  cannot  misuse  it  to  acquire  a 
title  for  himself;  if  he  do,  he  will  be  held  a  tiustee  for  his  principal. 

§  316  a.  In  all  cases  of  purchases  and  bargains  respecting  property, 
directly  and  openly  made  between  .principals  and  agents,  the  utmost 
good  faith  is  required.  The  agent  must  conceal  no  facts  within  his 
knowledge  which  might  influence  the  judgment  of  his  principal,  as  to 
the  price  or  value ;  and,  if  he  does,  the  contract  will  be  set  aside.® 
The  question  in  all  such  cases  does  not  turn  upon  the  point  whether 
there  is  any  intention  to  cheat  or  not ;  but  upon  the  obligation,  from 
the  fiduciary  relation  of  the  parties,  to  make  a  frank  and  full  dis- 
closure.^ Of  course,  upon  the  principles  already  stated,  if  the  relation 
of  principal  and  agent  has  wholly  ceased,  the  parties  are  restored  to 
their  common  competency  to  deal  with  each  other.  It  is  also  to  be 
understood  as  a  just  qualification  of  the  whole  doctrine,  that  the 


*  Kimbcr  v.  liarber,  8  Ch.  66  (revers- 
ing s.  c.  20  W.  R.  602);  Lewis  v. 
HiUmaii,  3  H.  L.  G.  607. 

'  Woodhoiise  v.  Meredith,  1  Jac.  & 
Walk.  204,  222  ;  Massey  v.  Davies,  2  Ves. 
Jr.  318  ;  Crowe  v.  Ballard,  3  Bro.  Ch. 
120  ;  Lees  v.  Nuttall,  1  Kuss.  k  My  hie, 
53  ;  R.  c.  1  Taralvn,  282. 

3  Crowe  V.  Ballard,  3  Bro.  Ch.  117; 
Purcell  r.  Macnamara,  14  Ves.  91  ;  Hugiie- 
niii  V,  Baseley,  14  Ves.  273  ;  Watt  v. 
Grove,  2  Sch.  &  Lefr.  492 ;  Fox  v,  Mack- 
reth,  2  Bro.  Ch.  400 ;  s.  c.  2  Cox,  320 ; 
C  olcs  V.  Trecothick,  9  Ves.  246  ;  Lowther 


r.  Lowther,  13  Ves.  102,  103  ;  Selsey  r, 
Khoades,  2  Sim.  &  Stu.  41  ;  Morret  v. 
Paske,  2  Atk.  53. 

*  Gillett  V,  Peppercome,  3  Beav.  78,  83, 
84. 

^  Lees  V.  Nuttall,  I  Buss,  k  M.  53  ;  s. 
c.  1  Tamlyn,  282  ;  post,  §  327  ;  Taylor  v, 
Salmon,  2  Mees  k  Cromp.  139  ;  8.  c.  4 
Mylne  &  Craig,  129. 

•  Reed  v.  Norris,  2  Mylne  k  Craig,  861, 
374. 

7  Ibid. 

«  Kimber  v.  Barber,  8  Ch.  66. 

»  Bunie  V.  English,  18  Eq.  624. 
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principal  may,  at  his  election,  deem  the  bargain  made  or  act  done  by 
his  agent  valid  or  not ;  and  that  the  agent  cannot  himself  avoid  it  on 
that  ground.^ 

§  316  6.  In  Smith  v.  Sorby,^  it  was  held,  that  where  a  secret 
gratuity  is  given  to  an  agent  with  the  intention  of  influencing  his 
mind  in  favour  of  the  giver  of  the  gratuity,  and  the  agent,  on  subse- 
quently entering  into  a  contract  with  such  giver,  is  actually  influenced 
by  the  gratuity  in  assenting  to  stipulations  prejudicial  to  the  interests 
of  his  principal,  although  the  gratuity  was  not  given  directly  with 
relation  to  such  particular  contract,  the  transaction  is  fraudulent  as 
against  the  principal.  In  the  case  of  Harrington  v.  The  Victoria 
Graving  Dock  Company,^  this  principle  was  carried  further,  and  it 
was  held  :  "  When  a  bribe  is  given  or  a  promise  is  made  to  a  person 
in  the  employ  of  another  by  some  one  who  has  contracted  or  is  about 
to  contract  with  the  employer  with  a  view  to  inducing  the  person 
employed  to  act  otherwise  than  with  loyalty  and  fidelity  to  his 
employer,  the  agreement  is  a  corrupt  one,  and  is  not  enforceable  at 
law,  whatever  the  actual  effect  produced  on  the  mind  of  the  person 
bribed  may  be."*  So,  too,  a  surreptitious  dealing  between  one 
principal  to  a  contract  and  the  agent  of  the  other  principal  is  a  fraud 
in  equity  as  against  the  agent's  principal.^ 

§  317.  In  the  next  place,  as  to  the  relation  of  guardian  and  ward. 
In  this  most  important  and  delicate  of  trusts  the  same  principles 
prevail,  and  with  a  larger  and  more  comprehensive  eflSciency.  It  is 
obvious  that,  during  the  existence  of  the  guardianship,  the  transac- 
tions of  the  guardian  cannot  be  binding  upon  the  ward,  if  they  are  of 
any  disadvantage  to  him ;  and,  indeed,  the  relative  situation  of  the 
parties  imposes  a  general  inability  to  deal  with  each  other.®  But 
courts  of  equity  proceed  yet  farther  in  cases  of  this  sort.  They  will 
not  permit  transactions  between  guardians  and  wards  to  stand,  even 
when  they  have  occurred  after  the  minority  has  ceased,  and  the 
relation  become  thereby  actually  ended,  if  the  intermediate  period 
be  short,  unless  the  circumstances  demonstrate,  in  the  highest  sense 
of  the  terms,  the  fullest  deliberation  on  the  part  of  the  ward,  and  the 
most  abundant  good  faith  (uben^ma  fides)  on  the  part  of  the 
guardian.     For,  in  all  such  cases,  the  relation  is  still  considered  as 


^  Story  on  Agency,  §  210,  and  cases  there 
cited. 

»3Q.  B.  D.  552  n. 

3  3  Q.  B.  D.  549. 

*  Ibid,  per  Lord  Cockburn,  L.  C.  J.,  at 
p.  551. 

^  Panama  k  South  Pacific  Telegraph  Co. 

.V,  India  Kubber  Works  Co.,  10  Ch.  515. 

.'See  also  Morgan  v.  Elford,  4  Ch.  D.  352  ; 

Morison  V.  Thompson,  9  Q.  H.   480  ;  De 

Bosche  r.  Alt,  8  Ch.  D.  286,  and  WUliam- 


sou  V.  Barbour,  9  Ch.  D.  529.     - 

e  See  3  P.  Will.  131,  Cox's  note  (1) ; 
Dawson  v.  Massey,  1  B.  &  Beatt.  226.  The 
undue  iutlueuce  of  a  guardian  may  be  a 
reason  for  setting  aside  a  voluntary  settle- 
ment by  the  ward,  even  though  he  take  no 
personal  benefit ;  so  where  the  settlement 
was  improvident,  there  being  no  power  of 
revocation.  Everitt  v.  Kveritt,  10  Eq. 
405.  So  of  undue  influence  of  trustees. 
•Ellis  V.  Barker,  20  W.  R.  160. 
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having  an  undue  influence  upon  the  mind  of  the  ward,  and  as 
virtually  subsisting,  especially  if  all  the  duties  attached  to  the  situa- 
tion have  not  ceased ;  as,  if  the  accounts  between  the  parties  have 
not  been  fully  settled,  or  if  the  estate  still  remains  in  some  sort  under 
the  control  of  the  guardian.^ 

§  318.  Lord  Hardwicke  has  expounded  the  general  ground  of  this 
doctrine  in  a  clear  manner.  *'  Whore  "  (says  he)  "  a  man  acts  as  a 
guardian,  or  trustee  in  nature  of  a  guardian,  for  an  infant,  the  court 
is  extremely  watchful  to  prevent  that  person's  taking  any  advantage 
immediately  upon  his  ward's  coming  of  age,  and  at  the  time  of 
settling  accounts,  or  delivering  up  the  trust;  because  an  undue 
advantage  may  be  taken.  It  would  give  an  opportunity,  either  by 
flattery,  or  force,  by  good  usage  unfairly  meant,  or  by  bad  usage 
imposed,  to  take  such  an  advantage.  And,  therefore,  the  principle 
of  the  court  is  of  the  same  nature  with  relief  in  this  court  on  the 
head  of  public  utility ;  as  in  bonds  obtained  from  young  heirs ;  and 
rewards  given  to  an  attorney  pending  a  cause ;  and  marriage-brokage 
bonds.  All  depends  upon  public  utility;  and,  therefore,  the  court 
will  not  sufier  it,  though,  perhaps,  in  a  particular  instance,  there  may 
not  be  an  actual  unfairness."-  His  lordship  afterwards  added:  "The 
rule  of  the  court,  as  to  guardians,  is  extremely  strict,  and  in  some 
cases  does  infer  some  hardship ;  as,  where  there  has  been  a  great 
deal  of  trouble,  and  he  has  acted  fairly  and  honestly,  that  yet  he 
shall  have  no  allowance.  But  the  court  has  established,  that  on 
great  utility,  and  on  necessity,  and  on  this  principle  of  humanity, 
it  is  a  debt  of  humanity  that  one  man  owes  to  another ;  as  eveiy 
man  is  liable  to  be  in  the  same  circumstances."  ^ 

§  319.  Lord  Eldon  has  expressed  himself  even  in  a  more  emphatic 
manner  on  this  subject.  "  There  may  not  be "  (says  he)  "  a  more 
moral  act,  one  that  would  do  more  credit  to  a  young  man,  beginning 
the  world,  or  afibrd  a  better  omen  for  the  future,  than,  if  a  trustee 
having  done  his  duty,  the  cestui  que  trusty  taking  into  his  fair, 
serious,  and  well-informed  consideration,  were  to  do  an  act  of  bounty 
like  this.  But  the  court  cannot  permit  it,  except  quite  satisfied  that 
the  act  is  of  that  nature,  for  the  reason  often  given  ;  and  recollecting, 
that,  in  discussing  whether  it  is  an  act  of  rational  consideration,  an 
act  of  pure  volition  uninfluenced,  inquiry  is  so  easily  baffled  in  a 
court  of  justice,  that  instead  of  the  spontaneous  act  of  a  friend 
uninfluenced,  it  may  be  the  impulse  of  a  mind  misled  by  undue 
kindness,  or  forced   by  oppression  ;    and   the   difficulty  of  getting 

*  Dawson   v.    Massey,   1  B.    &  Beatt.  Pierce  v.  Waring,  cited  ibid,  and  in  1  Vea. 

229  ;  Wright  v.    Proud,    13    Ves.    136  ;  380  ;  1  P.  WilL  120,  Cox's  note ;  1  Cox, 

Wedderbnm  v.  Wedderbum,  4  Mylne  &;  125  ;  Wright  v.  Prond,  18  Ves.  136,  188 ; 

Craig,  41.  Wood  v.  Downes,  18  Ves.  126. 

v/      «  Hylton  v,  Hylton,  2  Ves.  548,  549 ;  ^  Hylton  v.  Hylton,  2  Ves.  548,  649. 
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property  out  of  the  hands  of  the  guardian  or  trustee  thus  Increased. 
And,  therefore,  if  the  court  does  not  watch  these  transactions  with  a 
jealousy  almost  invincible,  in  a  great  majority  of  cases,  it  will  lend  its 
assistance  to  fraud,  where  the  connection  is  not  dissolved,  the  account 
not  settled,  every  thing  remaining  pressing  upon  the  mind  of  the 
party  under  the  care  of  the  guardian  or  trustee."  ^  The  same 
principles  are  applied  to  persons  standing  in  the  situation  of  quasi 
guardians  or  confidential  advisers.^ 

§  320.  In  the  cases  to  which  these  principles  have  been  applied,  in 
order  to  set  aside  grants  and  other  transactions  between  guardian 
and  ward,  two  circumstances  of  great  importance  have  generally  con- 
curred: first,  that  the  grants  and  transactions  have  taken  place 
immediately  upon  the  ward's  attaining  age  ;  and,  secondly,  that  the 
former  influence  of  the  guardian  has  been  demonstrated  to  exist  to 
an  undue  degree ;  or,  in  other  words,  that  the  parties  have  not  met 
upon  equal  terms.^  If,  therefore,  the  relation  has  entirely  ceased,  not 
merely  in  name  but  in  fact,  and  if  sufficient  time  has  elapsed  to  put 
the  parties  in  complete  independence  as  to  each  other ;  and  if  a  full 
and  fair  settlement  of  all  transactions  growing  out  of  the  relation  has 
been  made,  there  is  no  objection  to  any  bounty  or  grant  conferred  by 
the  ward  upon  his  guardian.^  Indeed,  in  such  cases,  it  is  only  the 
performance  of  a  highly  moral  duty,  recommended  as  well  by  law  as 
by  natural  justice. 

§  321.  In  the  next  place,  with  regard  to  the  relation  of  trustee 
and  cestui  que  trust,  or  rather  beneficiary,  or  fide-commissary,  as  we 
could  wish  the  person  beneficially  interested  might  be  called,  to 
escape  from  the  awkwardness  of  a  barbarous  foreign  idiom.*^  In  this 
class  of  cases  the  same  principles  govern  as  in  cases  of  guardian  and 
ward,  with  at  least  as  much  enlai'ged  liberality  of  application,  and 
upon  grounds  quite  as  comprehensive.     Indeed,  the  cases  are  usually 


>  Hatch  V.  Hatch,  9  Ves.  297. 

^  Revett  V.  Harvey,  1  Sim.  &  Stu.  502  ; 
Espey  V.  Lake,  16  Jur.  1106 ;  s.  c.  10 
Hare,  260. 

*  See  Dawson  v,  Massey,  1  B.  &  Beatt. 
229,  232,  236 ;  Aylward  v.  Kearney,  2  B. 
^  Beatt.  463. 

*  Hylton  V.  Hylton,  2  Ves.  547,  549. 

^  The  phrase  cestui  qtie  trust  is  a  barha- 
rotis  Norman  law  French  phrase  ;  and  is 
80  ungainly  and  ill  adapted  to  the  English 
idiom,  that  it  is  surprising  that  the  good 
sense  of  the  English  legal  profession  has 
not  lone  since  btmished  it,  and  substituted 
some  phrase  in  the  English  idiom,  fur- 
nishing an  analogous  meaning.  In  the 
Koman  law  the  trustee  was  commonly 
called  ?uere$  fidueiarius  ;  and  the  cestui  que 
trust,  hceres  Jidei'Oommissarius,  which  Dr. 
Halifia  has  not  scrupled  to  translate /<^- 


convmiUee  (Halifax,  An^l.  of  Civil  Law,  ch. 
6,  §  16,  p.  34  ;  id.  ch.  8,  §§  2,  3,  pp.  45, 
46).  I  prefer  fide-commissary,  as  at  least 
equally  within  the  analogy  of  the  English 
language.  But  beneficiary,  though  a  little 
remote  from  the  original  meaning  of  the 
word,  would  be  a  very  appropriate  word, 
as  it  has  not,  as  yet,  acquired  any  general 
use  in  a  different  sense.  Hares  fidei  com- 
missarius  was  sometimes  used  in  the  civil 
law  to  denote  the  trustee.  See  Vicat, 
Voedb.  voce  fidei  commissariua.  The 
French  law  calls  the  cestui  que  trust,  fidei 
commissaire.  See  Ferriere,  Diet,  voce, 
fidei  commissaire.  Merlin,  Repertoire, 
voce,  substitution,  et  substitulion  fidei  eoni- 
missaire.  Dr.  Brown  uses  the  word,  fidei- 
commissary,  1  Brown,  Civil  Law,  190, 
note. 
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treated  as  if  they  were  identical.^  A  trustee  is  never  permitted  to 
partake  of  the  bounty  of  the  party  for  whom  he  acts,  except  under 
circumstances  which  would  make  the  same  valid,  if  it  were  a  case  of 
guardianship,  that  is,  a  trustee  may  purchase  of  his  cestui  que  trvM, 
provided  there  is  a  distinct  and  clear  contract,  ascertained  to  be  such, 
after  a  jealous  and  scrupulous  examination  of  all  the  circumstances ; 
and  it  is  clear  that  the  cestui  que  trust  intended  that  the  trustee 
should  buy ;  and  there  is  no  fraud,  no  concealment,  and  no  advantage 
taken  by  the  trustee  of  information  acquired  by  him  as  trustee.  But 
it  is  difficult  to  make  out  such  a  case,  where  the  Exception  is  taken, 
especially  where  there  is  any  inadequacy  of  price  or  any  inequality  in 
the  bargain.*  And  therefore,  if  a  trustee,  though  strictly  honest, 
should  buy  for  himself  an  estate  of  his  cestui  que  trust,  and  then 
should  sell  it  for  more,  according  to  the  rules  of  a  court  of  equity,  from 
general  policy,  and  not  from  any  peculiar  imputation  of  fraud,  he 
would  be  held  still  to  remain  a  trustee  to  all  intents  and  purposes,  and 
not  to  be  permitted  to  sell  to  or  for  himself.^  j* 

§  322.  But  we  are  not  to  understand,  from  this  last  langu^e,  that, 
to  entitle  the  cestui  que  tt^ust  to  relief,  it  is  indispensable  to  show 
that  the  trustee  has  made  some  advantage'  where  there  has  been  a 
purchase  by  himself;  and  that,  unless  some  advantage  has  been 
made,  the  sale  to  the  trustee  is  good.  That  would  not  be  putting 
the  doctrine  upon  its  true  ground,  which  is,  that  the  *  prohibition 
arises  from  the  subsisting  relation  of  trusteeship.*  The  ingi*edient  of 
advantage  made  by  him  would  only  go  to  establish,  that  the  transaction 
might  be  open  to  the  strong  imputation  of  being  tainted  by  impo- 
sition or  selfish  cunning.**  But  the  principle  applies,  however  inno- 
cent the  purchase  may  be  in  a  given  case.^  It  is  poisonous  in  its 
consequences.  The  cestui  que  trust  is  not  bound  to  prove,  nor  is  the 
court  bound  to  decide,  that  the  trustee  has  made  a  bargain  advan- 
tageous to  himself.  The  fact  may  be  so  ;  and  yet  the  party  not  have 
it  in  his  power  distinctly  and  clearly  to  show  it.  There  may  be 
fraud ;  and  yet  the  party  not  be  able  to  show  it.  It  is  to  guard 
against  this  uncertainty  and  hazard  of  abuse,  and  to  remove  the 
trustee  from  temptation,  that  the  rule  does  and  will  permit  the  cestui 
que  trust  to  come  at  his  own  option,  and,  without  showing  essential 


1  Hatch  V.  Hatch,  9  Yes.  292,  296,  297  ; 
Bulkeley  u  WUford,  2  CI.  &  F.  102,  177  to 
188  ;  ante,  §  817,  820. 

s  ^71^5,  §  310 ;  Coles  v,  Trecothick,  9 
Ves.  246  ;  Fox  r.  Mackreth,  2  Bro.  Ch. 
400  ;  Gibson  v.  Jcyes,  6  Ves.  277  ;  Which- 
cote  V.  Lawrence,  3  Yes.  740  ;  CampbeU  v. 
Walker,  6  Ves.  678 ;  Ayliflfe  v,  Murray,  2 
Atk.  69. 

^  See  Fox  v.  Mackreth,  2  Brown  Ch. 
400,   ».  c.  1   Cox,  310,  317;    Hamilton 


T7.  Wright,  6  CI.  &  F.  Ill,  133 ;  Edwaid 
V,  Meyrick,  2  Hare,  60,  68. 

*  Ex  parte  Lacey,   6  Ves.   625,  626  ;  1 
Mad.  Pr.  Ch.  92,  93  ;  Chesterfield  v,  Jaus- 


sen,  2  Ves.  138. 


»  See  Campbell  v.  Walker,  5  Ves.  678 ; 
13  Ves.  601. 

«  Ex  parte  James,  8  Ves.  337,  345  ;  Ex 
parte  Bennett,  18  Ves.  381,  385 ;  Cane  ». 
Loi-d  Allen,  2  Dow,  289,  2^9. 
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injury,  to  insist  upon  having  the  experiment  of  another  sale,^  or  to 
compel  the  trustee  to  reconvey  the  estate  to  himself  on  repayment  of 
the  purchase-money  with  4  per  cent,  interest.  So  that  in  fact,  in 
all  cases  where  a  purchase  has  been  made  by  a  trustee  on  his  own 
account  of  the  estate  of  his  cestui  que  trust,  although  sold  at  public 
auction,  it  is  in  the  option  of  the  cestui  que  t^^v^t  to  set  aside  the 
sale,  whether  bond  fide  made  or  not.^  So  a  trustee  will  not  be  per- 
mitted to  obtain  any  profit  or  advantage  to  himself  in  managing  the 
concerns  of  the  cestui  que  timst,  but  whatever  benefits  or  profits  are 
obtained  will  belong  exclusively  to  the  cestui  que  t'rust  In  short,  it 
may  be  laid  down  as  a  general  rule,  that  a  trustee  is  bound  not  to  do 
anything  which  can  place  him  in  a  position  inconsistent  with  the 
interests  of  the  trust,  or  which  has  a  tendency  to  interfere  with  his 
duty  in  discharging  it.'  And  this  doctrine  applies,  not  only  to 
trustees  strictly  so.  called,  but  to  other  persons  standing  in  like 
situation  ;  such  as  assignees  and  solicitors  of  a  bankrupt  or  insolvent 
estate,  wh<rAre  never  permitted  to  become  purchasers  at  the  sale  of 
the  bankrupt  or  insolvent  estate.^  It  applies  in  like  manner  to 
executors  and  administrators  who  are  not  permitted  to  purchase  up 
the  debts  of  the  deceased  on  their  own  account;  but,  whatever 
advantage  is  thus  derived  by  them,  by  purchases  at  an  undue  value, 
is  for  the  common  benefit  of  the  estate.^  Indeed,  the  doctrine  may 
be  more  broadly  stated  ;  that  executors  or  administrators  will  not  be 
permitted,  under  any  circumstances,  to  derive  a  personal  benefit 
from  the  manner  in  which  they  transact  the  business,  or  manage  the 
assets,  of  the  estate.  And  if  a  trustee  misapply  the  funds  of  his 
cestui  que  trust  or  beneficiary,  and  purchase  a  judgment  or  other 
;5ecurity  therewith,  the  latter  has  an  election  to  take  such  judgment 
or  security,  or  to  call  upon  the  trustee  to  make  good  the  original 
fund. 

§  322  a.  And  where  the  cestuis  que  t'i^ust,  after  they  come  of  age, 
or  in  any  other  mode  competent  to  release  the  previous  defaults  of 
the  trustees,  do  any  act  which  would  ordinarily  have  that  effect, 
between  other  parties,  it  will  not  be  so  regarded,  unless  the  trustees 
had  fully  informed  the  cestuis  que  ti'ust  of  their  rights,  or  they 
acted  under  full  knowledge  of  the  liability  of  the  trustees.®  But 
where  the  cestui  que  ttnist,  knowing  all  the  facts,  has  for  a  long 


^  Ex  parte  Bennett,  10  Ves.  381,  385, 
886  ;  anU,  §  311. 

»  Campbell  v.  Walker,  5  Ves.  678,  680 
18  Ves.  601  ;  ExparU  Lacey,  6  Ves.  625 
Ex  parte  Bennett,  10  Ves.  881,  885,  886 
Morse  v.  Royal,  12  Ves.  356 ;  Whitcomb 
V.  Minchin,  5  Mad.  91. 

»  Hamilton  v.  Wright,  9  CI.  &  F.  Ill, 
123. 

*  Ex  parte  Lacey,  6  Ves.  625  ;  Ex  parte 


James,  8  Ves.  337  ;  Ex  parte  Bennett,  10 
Ves.  381  ;  Lady  Orinond  v.  Hutchinson, 
13  Ves.  47.     ^o  a  tiiistce  cannot  buy  in  a 
debt  of  tlio  bankrapt.     Fooley  v,  Quilter,  V 
2  De  G.  &  J.  827.  ^ 

'  Ex  parte  Lacey,  6  Ves.  628  ;  Ex  parte 
James,  8  Ves.  846. 

•  Burrows  v.  Walls,  5  De  Oex,  M.  &  G. 
233  ;  Lloyd  v,  Atwood,  3  De  Gex  k  Jones, 
614. 


210 


EQUITY  JURISPRUDENCE. 


[cH.  vn. 


time  acquiesced  in  an  improper  investment  of  the  fund,  the  trustees 
will  not  be  made  chargeable  with  any  unexpected  loss  subsequently 
occurring.^ 

§  323.  There  are  many  other  cases  of  persons,  standing,  in  regard 
to  each  other,  in  the  like  confidential  relations,  in  which  similar 
principles  apply.  Among  these  may  be  enumerated  the  cases  which 
arise  from  the  relation  of  landlord  and  tenant,  of  partner  and  partner, 
of  principal  and  surety,  and  various  others,  where  mutual  agencies, 
rights,  and  duties  are  created  between  the  parties  by  their  own  volun- 
tary acts,  or  by  operation  of  law.  But  it  would  occupy  too  much  space 
to  go  over  them  at  large ;  and  most  of  them  are  I'esolvable  into  the 
principles  already  commented  on.-  On  the  whole,  the  doctrine  may 
be  generally  stated  that  wherever  confidence  is  reposed,  and  one  party 
has  it  in  his  power,  in  a  secret  manner  for  his  own  advantage,  to 
sacrifice  those  interests  which  he  is  bound  to  protect,  he  will  not  be 
permitted  to  hold  any  such  advantage.'* 

§  323  a.  But  the  liabilities  of  directors  of  public  companies  is  too 
important  a  subject  to  be  omitted  under  this  head.  And  here  it  may 
be  said  that  the  position  of  a  director  of  a  company  as  regards  the 
shareholders  is  that  of  an  agent  to  a  principal,  and,  therefore,  the 
equitable  maxims  which  govern  the  relation  of  principal  and  agent 
will  govern  the  relation  of  director  and  shareholder.  Therefore,  a 
director  acquiring  profit  in  the  matter  of  a  sale  to  the  company  in 
which  he  takes  part  is  guilty  of  a  misfeasance,  and  can  be  made  to 
refund,  and  in  whatever  way  a  profit  is  made  by  him,  if  it  be  made 
by  virtue  of  his  position  as  director,  or  if  he  receives  money  or 
shares  to  induce  him  to  become  a  director,  he  will  be  compelled  to 
account  for  the  profit  so  made  to  the  company.*  And  althougly 
the  company  is  indebted  to  a  director,  a  director  cannot  set  oflf  the 


*  Griffiths  V.  Porter,  25  Beavan,  236  ; 
Liddell  v.  Norton,  21  Beavan,  183. 

*  See  Maddeford  v.  Austwick,  1  Sim.  89 ; 
Oliver  v.  Court,  8  Price,  127  ;  Bentley  r. 
Craven,  18  Beav.  75  ;  Percns  v.  Johnson, 
3  Sm.  &  G.  419  ;  Richie  v.  Cowi)er,  28 
Beav.  344 ;  Clegg  v.  Edmonson,  8  De  G., 
M.  &  G.  787  ;  Clements  v.  Hall,  2  De  G. 
&  J.  173. 

^  Jeremy  on  ]i(\.  Jurisd.  B.  8,  Pt.  2,  ch. 
3,  §  2,  p.  395  ;  Griffiths  v.  Robins,  3  Mad. 
191.  See  Burke  v.  Rogerson,  12  Jur.  it.  s. 
635 ;  s.  c.  14  L.  T.  N.  s.  780.  So  of  offi- 
cers of  corporations  and  of  shareholders. 
Thus  it  is  a  fraud  in  a  director  to  postpone 
a  call  to  enable  him  to  transfer  his  shares 
and  get  rid  of  liability.  Gilbert's  case, 
5  Ch.  559.  So  a  collusive  forfeiture  of 
shares  will  not  relievo  the  owner  of  lia- 
bility to  call.  Gower's  case,  6  Eq.  77. 
So,  a  director  cannot  deal  on  behalf  of 
the  company  with  himself  or  a  firm  of 


which  he  is  a  partner.  See  Aberdeen  R. 
Co.  V.  Bhiikie,  23  L.  Times,  315  (H.  of  L.) ; 
s.  c.  1  Macq.  461 ;  Flanagan  v.  Great 
West.  R.R.  Co.,  7  Eq.  116.  See  Imperial 
M.  C.  Assn.  r.  Coleman,  6  Ch.  558. 
The  mortgagee  may  bargain  with  tlie  mort- 
gagor for  the  equity,  though  equitj'  looks 
upon  such  contracts  with  jealousy.  Rush- 
brook  2\.  Lawrence,  8  Eq.  25  ;  5  Ch.  App, 
3  ;  Ford  v.  Olden,  3  Eq.  461  ;  Prees 
V.  Coke,  6  Ch.  645.  And  may  pur- 
chase at  a  prior  mortgagee's  sale.  Snaw 
V.  Bunny,  33  Beav.  494 ;  2  De  G.,  J.  &  S. 
468.  See  Kirkwood  v,  Thompson,  2  H. 
k  M.  392  ;  2  De  G.,  J.  &  S.  618  ;  Parkin- 
son V.  Hanburv,  2  De  G.,  J.  &  S.  450. 

"*  Among  other  cases,  see  Imperial  Mer- 
cantile Ci^dit  Association  v,  Coleman  and 
Knight,  6  Ch.  558  ;  L.  R.  6  H.  L.  189  ; 
Parker  v.  McKenna,  10  Ch.  96  ;  In  re 
Caerphilly  Colliery  Company,  Pefjson's 
case,  4  Ch.  D.  222 ;  5  Ch.  D.  836. 
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debt  due  to  him  against  his  liability  for  the  misappropriation  of  the 
company's  money.^ 

§  323  b.  Analogous  to  the  position  of  a  director  of  a  company  is 
that  of  a  promoter  of  a  company.  A  promoter  may  be  defined  to  be 
a  person  who  sets  in  motion  the  machinery  by  which  the  Acts  known 
as  the  Companies  Acts  provide  that  incorporated  companies  can  be 
created.^  Such  a  pei*son  by  the  necessity  of  the  case  is  in  a  fiduciary 
position  to  the  company  he  forms,  since  he  is  the  creator  of  it.  And 
if  the  object  of  the  company  is  to  buy  property  belonging  to  the  pro- 
moter, although  "  it  is  open  to  him  to  sell  his  property  to  a  joint- 
stock  company,  and  to  invite  persons  to  form  themselves  into  a 
joint-stock  company  to  purchase  from  him,  just  as  it  is  open  to  any 
man  to  sell  to  any  persons  in  the  world  the  right  to  become  his 
partners  in  any  property  or  undertaking,  and  although  till  the  forma- 
tion of  the  partnership  he  is  simply  a  vendor  of  the  wares,  may  ask 
what  price  he  likes  and  obtain  what  price  he  can,  and  is  under  no 
obligation  whatever  to  say  what  price  he  gave  or  has  to  give  for 
them  in  order  to  complete  his  title  to  the  goods,"*  yet  from  the  fact 
of  his  holding  a  fiduciary  position  to  the  company  he  creates,  he  will 
come  under  certain  obligations.  For  "  promoters  have  in  their  hands 
the  creation  and  moulding  of  the  company  ;  they  have  the  power  of 
defining  how  and  when,  and  in  what  shape,  and  under  what  super- 
vision, it  shall  start  into  existence  and  begin  to  act  as  a  trading 
corporation.  If  they  are  doing  all  this  in  order  that  the  company 
may,  as  soon  .as  it  starts  into  life,  become  through  its  managing 
directors  the  purchaser  of  the  property  of  themselves,  it  is  incumbent 
upon  the  promoters  to  take  care  that  in  forming  the  company  they 
^provide  it  with  an  executive,  that  is  to  say,  with  a  board  of  directors, 
who  shall  both  be  aware  that  the  property  which  they  are  asked  to 
buy  is  the  property  of  the  promoters,  and  who  shall  be  competent  and 
impartial  judges  as  to  whether  the  purchase  ought  or  ought  not  to  be 
made."  *  And  if  the  promoters  neglect  these  duties,  the  company 
will  have  the  right  to  rescind  any  contracts  it  has  entered  into  with 
the  promoters,  although  this  right  may  be  lost  by  lax^hes  or  acquies- 
cence. And  further,  if  the  actual  promoter  of  the  company  has  acted 
as  agent  for  others  in  promoting  the  company,  and  for  so  doing  has 
received  a  profit  out  of  the  allotted  capital  of  the  company,  which 
profit  was  unknown  to  the  company  at  the  time  of  its  formation,  the 
company,  on  discovering  the  facts,  will  be  entitled  to  recover  from 

*  In  re  Anglo-French  Co-operative  So-  R.  H.  L.  1218,  at  p.  1268. 

oiety,  £x  parte  PeUy,  21  Ch.  D.  492 ;  In  *  Per  Lord  Justice  James  in  Gower's 

re  Exchanffe  Banking  Company,  Flitcroft's  cose,  1  Ch.  D.  182,  at  p.  187. 

case,  21  Ch.  B.  519.  *  Per  Lord  Cairns  in  Erlanger  v.  New 

"  Per  Lord  Blackburn  in  Erlanger  v.  Sombrero  Phosphate  Company,  3  L.   R. 

New  Sombrero  Phosphate  Company,  8  L.  H.  L.  1218,  at  p.  1286. 
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him  the  plrofit  so  made,  but  all  sums  actua;lly  ex|)eiided  in  promoting 
the  company  will  be  allowed  him.^  "  For  the  moment  a  man  Is  in  a 
fiduciary  position,  however  that  fiduciary  position  may  arise,  before 
he  can  retain  a  profit  to  himself,  he  must  deal  with  his  principal  on 
the  footing  of  making  a  full  and  fair  disclosure  of  everything  in 
relation  to  the  dealing  or  transaction  in  which  he  acts  in  the  fiduciary 
capacity."  ^ 

§  324.  The  case  of  principal  and  surety  may  also,  as  a  striking 
illustration  of  this  doctrine,  be  briefly  referred  to.  The  contract 
of  surety  imports  entire  good  faith  and  confidence  between  the  parties 
in  regard  to  the  whole  transaction.  Any  concealment  of  material 
facts,  or  any  express  or  implied  misrepresentation  of  such  facts,  or 
any  undue  advantage  taken  of  the  surety  by  the  creditor,  either  by 
surprise,  or  by  withholding  proper  information,  will  undoubtedly 
furnish  a  sufl&cient  ground  to  invalidate  the  contract.  Upon  the  same 
ground,  the  creditor  is,  in  all  subsequent  transactions  with  the  debtor, 
bound  to  equal  good  faith  to  the  surety.'  If  any  stipulations,  there- 
fore, are  made  between  the  creditor  and  the  debtor,  which  are  not 
communicated  to  the  surety,  and  are  inconsistent  with  the  terms  of 
his  contract,  or  are  prejudicial  to  his  interests  therein,  they  will 
operate  as  a  virtual  discharge  of  the  surety  from  the  obligation  of  his 
contract.*  And,  on  the  other  hand,  if  any  stipulations  for  additional 
security,  or  other  advantages,  are  obtained  between  the  creditor  and 
the  debtor,  the  surety  is  entitled  to  the  fullest  benefit  of  them.^ 

§  325.  Indeed,  the  proposition  may  be  stated  in  a  more  general 
form ;  that  if  a  creditor  does  any  act  injurious  to  the  surety,  or 
inconsistent  with  his  rights,  or  if  he  omits  to  do  any  act,  when 
required  by  the  surety,  which  his  duty  enjoins  him  to  do,  and  thf 
omission  proves  injurious  to  the  surety ;  in  all  such  cases  the  latter 
will'be  discharged,  and  he  may  set  up  such  conduct  as  a  defence  to 
any  suit  brought  against  him  in  equity. 

§  325  a.  But  where  an  oflScial  bond  is  given  for  faithful  adminis- 
tration, nominally  to  one  of  the  officers  of  court,  but  in  fact  for  the 
security  of  parties  interested  in  the  discharge  of  the  official  duty 
thereby  insured,  it  was  held  that  the  surety  on  such  bond  is  not  dis- 
charged by  the  neglect  of  those  interested  to  exercise  that  supervision 
over  the  official  conduct  of  the  principal  which  it  was,  by  statute, 

1  Bagnall  r.  Carlton,  6  Ch.  D.  871 ;  4  H.  L.  C.  997  ;  Smith  «.  Bank  of  Scot- 
Emma  Silver  Mine  r.  Grant,  11  Ch.  D.       land,  1  Dow.  272. 

918.  *  Bonar  v.  Macdonald,  3  H.  L.  C.  226  ; 

2  Per  Sir  G.   Jessel,  M.R.,  in  Emma      Nisbetv.  Smith,  2  Bro.  Ch.  583. 

Silver  Mine  v.  Grant,  11  Ch.  D.  918,  at  ^  Mayhew  v.  Crickett,  2  Swanst  186, 

p.  937.  and  the  authorities  cited,  p.  191,  note  (o) ; 

3  Cecil    r.     Plaistow,    1    Anstr.    202  ;  Boultbee  v.  Stubbs,  18  Vea.  23  ;  JSx  parU 
.      Leicester  v.  Rose,  4  Ea.st,  372  ;  Pidcock  v.  Rushforth,  10  Ves.  409,  421 ;  post,  §  499. 
y\    3ishop,  3  B.  &  C.  605  ;  Owen  v.  Homan, 
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made  their  duty  to  do.  In  order  to  have  that  effect,  it  would  seem 
that  the  negligence  must  amount  to  a  virtual  connivance  at  the 
official  delinquency ;  or  must  be  so  gross  as  to  be  equivalent  to  a 
wilful  shutting  of  the  eyes  to  the  fraud  about  to  be  committed.  But 
this  case  rests  upon  gi'ounds  somewhat  peculiar.^  It  is  now  regarded 
as  settled  that  there  must  be  something  which  amounts  to  fraud  to 
enable  the  surety  to  say  that  he  is  released  from  his  contract  on 
account  of  misrepresentation  or  concealment.  But  in  regard  to  his 
being  released  by  the  surrender  of  securities  held  by  the  weditor, 
there  is  no  diflTerence  whether  they  existed  at  the  date  of  the  surety- 
ship or  not.2 

§  326.  It  is  upon  this  ground,  that  if  a  creditor,  without  any  com- 
munication with  the  surety,  and  assent  on  his  part,  should  afterwards 
enter  into  any  new  contract  with  the  principal,  inconsistent  with  the 
former  contract,  or  should  stipulate,  in  a  binding  manner,  upon  a 
sufficient  consideration,  for  further  delay  and  postponement  of  the 
day  of  payment  of  the  debt,  that  will  operate  in  equity  as  a  discharge 
of  the  surety.*  But  it  is  not  every  alteration  of  his  position  by  the 
act  of  the  creditor,  which  will  discharge  the  surety.  To  have  this 
effect,  the  alteration  must  be  such  as  interferes  for  a  time  with  his 
remedies  against  the  principal  debtor.^  And  where  the  creditor,  in 
making  the  arrangement  with  the  principal  to  give  time,  or  other- 
wise vary  the  strict  enforcement  of  the  letter  of  the  contract,  reserves 
his  rights  against  the  surety,  although  without  communicating  this 
fact  to  the  surety,  it  will  not  operate  as  a  release  of  the  surety.^ 
But  there  is  no  positive  duty  incumbent  on  the  creditor  to  prosecute 
measures  of  active  diligence  ;  and,  therefore,  mere  delay  on  his  part 
(at  least  if  some  other  equity  does  not  interfere),  unaccompanied  by 
any  valid  contract  for  such  delay,  will  not  amount  to  laches,  so  as  to 
discharge  the  surety.*  On  the  other  hand,  if  the  creditor  has  any 
security  from  the  debtor,  and  he  parts  with  it,  without  communica- 
tion with  the  surety,  or  by  his  gross  negligence  it  is  lost,  that  will 
operate  at  least  to  the  value  of  the  security,  to  discharge  the  surety.*^ 


*  Dawson  v.  Lawes,  Kay,  280 ;  anict 
§  164  a. 

-  Pledge  r.  Buas,  6  Jur.  N.  s.  696.  The 
case  of  ^Dwton  r.  Chorlton,  10  Hare,  646, 
is  treated  as  overruled.     Post,  §  499. 

'  Skip  V.  Huey,  3  Atk.  91  ;  Boultbee  v. 
Stubbs,  18  Ves.  20 ;  £x  parte  Gilford,  6 
Yes.  806;  Rees  v.  Berrington,  2  Ves.  Jr. 
540 ;  Blake  v.  White,  1  Youngo  &  Coll. 
420.  QuccrCf  whether  a  sui-ety  on  a  bond 
for  the  fidelity  of  a  party  for  an  indefinite 
period  can,  by  notice  to  tho  obligee,  ter- 
minate his  liability.  See  Gordon  v.  Cal- 
vert, 2  Sim.  263  ;  s.  c.  4  Buss.  681 ;  Bou- 
ser  V,  Cox,  6  Beavan,  379. 

*  Tucker  v.  Laing,  2  K.  &  J.  746. 


5  Webb  V.  Hewitt,  3  K.  &  J.  338.  But 
it  is  here  said,  if  the  creditor  release  the 
debtor  he  cannot  reserve  any  right  against 
the  surety,  for  the  debt  is  gone.  And  in 
equity,  a  composition  by  the  debtor, 
cH'ected  with  all  his  creditors,  by  the  sur- 
render of  all  his  property,  operates  as  a 
release,  and  no  nghts  can  be  reserved 
against  the  surety.  Id.  ;  Kearsley  r. 
Cole,  16  M.  &  W.  128. 

6  Wright  V.  Simpson,  6  Ves.  734 ;  Heath 
V.  Hay,  1  Y.  &  Jerv.  434. 

7  Mayhew  v.  Crickett,  2  Swanst.  186, 
191,  and  note  (a);  Law  v.  £ast  India 
Company,  4  Ves.  833  ;  Capel  «.  Butler,  2 
Sim.  &  Stu.  467. 
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And  even  where  done  under  a  misapprehension^  the  consequences 
must  fall  upon  the  person  who  did  the  act.^ 

§  327.  Sureties,  also,  are  entitled  to  come  into  a  court  of  equity, 
after  a  debt  has  become  due,  to  compel  the  debtor  to  exonerate^  them 
from  their  liability,  by  paj^ing^the  debt^  And  although  (as  we  have 
seen)  the  creditor  is  not  bound  by  his  general  duty  to  active  diligence 
in  collecting  the  debt,  yet  it  has  been  said  that  a  surety,  when  the 
debt  has  become  due,  may  come  into  equity,  and  compel  the  creditor 
to  sue  for,  and  collect  the  debt  from  the  principal ;  at  least  if  he  will 
indemnify  the  creditor  against  the  risk,  delay,  and  expense  of  the 
suit.*  But,  whether  the  surety  can  thus  compel  the  creditor  to  sue 
the  principal  or  not,  he  has  a  clear  right,  upon  paying  the  debt  to  the 
principal,  to  be  substituted  in  the  place  of  the  creditor,  as  to  all  securi- 
ties held  by  the  latter  for  the  debt,  and  to  have  the  same  benefit  that 
he  would  have  therein,*  This,  however,  is  not  the  place  to  consider 
at  large  the  general  rights  and  duties  of  persons  standing  in  the 
relation  of  creditors,  debtors,  and  sureties ;  and  we  shall  have  occasion 
again  to  advert  to  the  subject,  when  considering  the  marshalling  of 
securities  in  favour  of  sureties.'^ 

§  327  a.  Where  the  contract  is  between  those  who  sustain,  or  have 
lately  sustained,  any  intimate  and  confidential  relation,  the  law 
presumes  the  existence  of  that  superiority  and  influence  on  the  one 
part,  and  that  confidence  and  dependence  on  the  other,  which  is 
the  natural  result  of  the  relation,  and  will  accordingly  decree  the 
cancellation  of  the  contract,  iinless  it  appear  affirmatively  to  have 
been  equal  and  just.  But  if  there  be  nothing  in  the  relation  tending 
to  show  influence  on  the  one  part  and  dependence  on  the  other,  it 
may  nevertheless  be  shown,  that  confidence  existed  and  was  betrayed, 
and  the  court  will  regard  it  the  same  as  if  it  grew  out  of  a  special 
I'elation.^ 

§  328.  Let  us  now  pass  to  the  consideration  of  the  third  class  of 
constructive  frauds,  combining,  in  some  degree,  the  ingredients  of  the 
others,  but  prohibited  mainly,  because  they  unconscientiously  com- 
promit,  or  injuriously  affect,  the  private  rights,  interests,  or  duties  of 


^  Lord  Eldon,  in  Wilson,  ex  partCf  11 
Tesey,  410.  In  Scholofield  v.  Templer, 
Johns.  156,  the  Vice-Chancellor,  in  com- 
menting upon  this  case,  say»  :  "  I  do 
not  see  that  the  statement  of  the  facts  of 
the  case  fits  the  reasons  for  the  judgment" 
But  if  we  correctly  understand  the  com- 
ments of  Lord  Eldon,  the  misapprehension 
of  the  proper  relation  of  his  reasons  to  the 
judgment  is  not  justly  laid  to  his  charge. 

=  Nisbet  r.  Smith,  2  Bro.  Ch.  57tf  ;  Lee 
V.  Brook,  Moseley,*  318 ;  Cox  v,  Tyson,  1 
Turn.  &  Ru88.  395. 

3  Wright  V.  Simpson,  6  Yes.  784. 


•*  Sec  Craythorne  v.  Swinburne,  14  Ves. 
162  ;  Wright  v.  Morley,  11  Ves.  12,  22. 

*  Post,  §  499,  602,  637. 

«  Smith    I'.   Kay,     7    H.    L.    C.   750.  y(  . 
It    is     the     duty     of     the     defendant, 
standing  in  the  relation  of  superiority  to 
plaintiff,  and  charged  with  obtaining  an 
unjust  advantage  by  means  of  undue  in- 
Huoncc,  to  show  affirmatively,  as  far  as 
])racticable,  that  such  was  not  the  £ict  ^  / 
Uavies  v.  Davies,  9  Jur.  K.  a.  1002  ;  s.  c.  A 
4  Gilf.  417  ;  s.  c.  11  W.  R.  1040  ;  s.  c. 
9  L.  T.  N.  R.  162 ;  Dally  r.  Wonham,  38 
Beav.  154. 
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the  parties  themselves,  or  operate  substantially  as  frauds  upon  the 
private  rights,  interests,  duties,  or  intentions  of  third  persons. 

§  329.  With  regard  to  this  last  class,  much  that  has  been  already 
stated,  under  the  preceding  head  of  positive  or  actual  fraud,  as  to 
unconscionable  advantages,  overreaching,  imposition,  undue  influence, 
and  fiduciary  situations,  may  well  be  applied  here,  although  cei*tainly 
with  diminished  force,  as  the  remarks  there  made  did  not  turn^ 
exclusively  upon  constructive  fraud. 

§  329  a.  And  where  one  sustains  any  such  fiduciary  obligation 
to  another,  that  such  other  is  fairly  entitled  to  his  advice  and  ser- 
vices, either  for  the  joint  benefit  of  the  two,  or  the  exclusive  benefit 
of  himself,  and  the  party  sustaining  such  relation,  in  violation  of 
his  obligation  and  duty,  enters  into  any  subsidiary  contract,  with  a 
view  to  his  own  advantage,  all  profits  thus  resulting  belong  to  the 
pai*ty  for  whose  benefit  he  was  bound  to  have  acted.  Thus  where 
one,  who  was  both  solicitor  for  and  partner  in  a  concern,  entered 
into  a  contract  with  a  third  party  to  sell  land  to  the  concern,  at  an 
advance  above  his  purchase,  and  divide  the  profits  between  them, 
and  this  was  done  without  the  knowledge  of  the  company,  it  was 
held  that  the  share  of  the  profits  thus  secured  to  the  solicitor  and 
partner  belonged  to  the  company,  and  it  was  decreed  accordingly.^ 

§  330.  To  this  same  class  may  also  be  referred  many  of  the  cases 
arising  under  the  Statute  of  Frauds,^  which  requires  certain  contracts 
to  be  in  writing,  in  order  to  give  them  validity.  In  the  construction 
of  that  statute,  a  general  principle  has  been  adopted,  that,  as  it  is 
designed  as  a  protection  against  fraud,  it  shall  never  be  allowed  to 
be  set  up  as  a  protection  and  support  of  fraud.  Hence,  in  a  variety 
of  cases,  where  from  fraud,  imposition,  or  mistake,  a  contract  of  this 
sort  has  not  been  reduced  to  writing,  but  has  been  suffered  to  rest  in 
confidence  or  in  parol  communications  between  the  parties,  courts  of 
equity  will  enforce  it  against  the  party,  guilty  of  a  breach  of  confi- 
dence, who  attempts  to  shelter  himself  behind  the  provisions  of  the 
statute.^  Some  instances  of  this  sort  have  been  already  mentioned ; 
and  others  again  will  occur  in  the  subsequent  pages.^ 

§  331.  And,  here,  we  may  apply  the  remark,  that  the  proper  juris- 
diction of  courts  of  equity  is  to  take  every  one's  act,  according  to 
conscience,  and  not  to  suffer  undue  advantage  to  be  taken  of  the 
strict  forms  of  law,  or  of  positive  niles.*  Hence  it  is,  that,  even  if 
there  be  no  proof  of  fraud  or  imposition ;  yet,  if  upon  the  whole  cir- 

I  Tyrrell  v.   The  Bank  of  London,  8  ^  Montecute  v.  Maxwell,!  P.  Will.  619,  X 

Jur.   X.   s.  849  ;  s.  c.  31  L.  J.  N.  s.  Ch,  620  ;  1  Eq.  Abridg.  19  ;  Attoruey-Gene- 

a69  ;  8.  c.  10  W.  K.  869  ;  Broon  v.  Ken-  ral  v.  Silwell,  1  Younge  k  Coll.  688;  a7i^<r, 

nedy,  9  Jur.  n.  b.   1168  ;  s.  c.  83  L.  J.  §§  157,  161,  and  note. 

X.  s.  Ch.  71  ;  s.  c.  12  W^  R.  224  ;  s.  c.  -»  AnU,  §  158  ;  poaU  §§  374,  752  to  766. 

83  Bcav.  188.  ^  Chestei-fiuld  r.  Janssen,  2  Yes.   187, 

-  Stat.  29  Charles  II.  ch.  3,  §§  ],  4,  nrg^iewio. 
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cumstances,  the  contract  appears  to  be  grossly  against  conscience,  or 
grossly  unreasonable  and  oppressive,  courts  of  equity  will  sometimes 
interfere  and  grant  relief;^  although  they  certainly  are  very  cautious 
of  interfering,  unless  upon  very  strong  circumstances.'  But  the  mere 
fact  that  the  bargain  is  a  very  hard  or  unreasonable  one,  is  not,  generally, 
sufficient,  'per  se,  to  induce  these  courts  to  interfere.^  And  indeed 
it  will  be  found  that  there  are  very  few  cases  not  infected  with 
positive  or  actual  fraud,  in  which  they  do  interfere,  except  where 
the  parties  stand  in  some  very  peculiar  predicament,  and  in  some 
sort,  under  the  protection  of  the  law,  from  age,  or  character,  or  relation- 
ship.* 

§  332.  One  of  the  most  striking  cases,  in  which  the  courts  inter- 
fere, is  in  favour  of  a  very  gallant,  but  strangely  improvident  class  of 
men,  who  seem  to  have  mixed  up  in  their  character  qualities  of  very 
opposite  natures,  and  who  seem,  from  their  habits,  to  require  guar- 
dianship during  the  whole  course  of  their  lives ;  having  at  the  same 
time  great  generosity,  credulity,  extravagance,  heedlessness,  and 
bravery.  Of  course  it  will  be  at  once  understood,  that  we  here  speak 
of  common  sailors,  in  the  mercantile  and  naval  service.  Courts  of 
equity  are  always  supposed  to  take  an  indulgent  consideration  of 
their  interests,  and  to  treat  them  in  the  same  light  with  which 
young  heirs  and  expectants  are  regarded.  Hence  it  is,  that  contracts 
of  seamen  respecting  their  wages  and  prize-money  are  watched  with 
gi-eat  jealousy,  and  are  generally  relievable  whenever  any  inequality 
appears  in  the  bargain,  or  any  undue  advantage  has  been  taken.  It 
has  been  remarked,  by  a  learned  judge,  that  this  title  to  relief  arises 
from  a  general  head  of  equity,  partly  on  account  of  the  persons  with 
whom  the  transaction  is  had,  and  partly  on  account  of  the  value  of 
the  thing  purchased.^    And,  he  added,  that  he  was  warranted  in 


>  Nott  17.  HiU,  1  Vera.  167,  211  ;  s.  c. 
2  Vera.  26;  Beray  v.  Pitt,  2  Vera.  14  ; 
Chesterfield  v.  Janssen,  2  Ves.  145,  148, 
154,  165,  158 ;  Twistleton  u.  Griffith,  1  P. 
Will.  310 ;  Cole  v.  Gibbons,  3  P.  Will. 
290 ;  Bowes  r.  Heaps,  3  Ves.  &  B.  117  ; 
Gwynne  v.  Heaton,  1  Bro.  Ch.  1 ;  Collins 
V,  Hare,  2  Bligh  (n.  s.),  106. 

*  In  some  cases  of  crossly  unreasonable 
contracts,  relief  may  be  had,  even  at  law  ; 
as  in  the  case  of  a  contract  to  pay  for  a 
horse  a  barley-corn  a  nail,  doubling  it 
every  nail,  ana  there  were  thirty-two  nails 
in  the  shoes  of  the  horse.  James  v.  Mor- 
gan, 1  Lev.  Ill,  cited  2  Ves.  155  ;  1  Atk. 
851,  862  :  Whalley  v,  Whalley,  3  Bligh,  1. 

>  Willis  V.  Jernegan,  2  Atk.  249,  262  ; 
Proof  V.  Hines,  Cas.  T.  Talb.  Ill  ;  Rams- 
bottom  V,  Parker,  6  Maddock,  5  ;  2  Swan- 
ston,  147,  note  (a),  and  especially  under 
page  150,  the  Reporter's  citation  from 
Lord  Nottingham's  MS.    of  the  case  of 


Beray  v.  Pitt,  and  the  remarks  of  Lord 
Hardwicke  on  this  case,  in  1  Atk.  352,  and 
2  Ves.  157;  Freeman  r.  Bisliop,  2  Atk. 
39. 

•*  See  Huguenin  r.  Baseley,  14  Ves.  271. 
And  see  Mr.  Swanston's  valuable  note  ta 
Davis  V,  Duke  of  Marlborough,  2  Swanst. 
149,  note  (a) ;  Thoruliill  r.  Evans,  2  Atk. 
330. 

*  Sir  Thomas  Clarke,  in  How  v.  Weldon,  V 
2  Ves.  516,  518  ;  3  P.  Will.  131,  Cox's 
note  (1) ;  Tavlor  r.  Rochford,  2  Ves.  281 ; 
Baldwin  r.  Rochfort,  1  Wils.  229.     Yet  it 
is  obvious,  that  Lord  Hardmcke,  in  Ches- 
terfield r.  Jaussen,  2  Ves.  Sen.  137^  did 
not  coutemplate  them  &s  entitled  to  such 
|)eculiar  protection  ;  for  he  puts  their  case  % 
as    not  relievable.      **  The    contracts  of 
sailors,   selling  their  shares  before  they 
knew  what  they  were,  could  not  be  set 
aside  here."   But  see  the  cases  in  1  Wilson, 
229;  2  Ves.  218. 
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saying,  that  they  were  to  be  viewed  in  as  favourable  a  light  as 
young  heirs  are,  by  what  has  been  often  said  in  cases  of  this  kind, 
and  what  has  been  done  by  the  legislature  itself,  which  has  con- 
sidered them  as  a  class  of  men,  loose  and  unthinking,  who  will, 
almost  for  nothing,  part  with  what  they  have  acquired,  perhaps,  with 
their  blood.^ 

§  333.  But  the  great  class  of  cases,  in  which  relief  is  granted,  under 
this  head,  is  where  the  contract  or  other  act  is  substantially  a  fraud 
upon  the  rights,  interests,  duties,  or  intentions  of  third  persons.  And, 
here,  the  general  rule  is,  that  particular  persons,  in  contracts,  and 
other  acts,  shall  not  only  transact  bond  fide  between  themselves,  but 
shall  not  transact  maid  fide  in  respect  to  other  persons,  who  stand  in 
such  a  relation  to  either,  as  to  be  affected  by  the  contract  or  the  con- 
sequences of  it.^  And,  as  the  rest  of  mankind,  besides  the  parties 
contracting,  are  concerned,  the  rule  is  properly  said  to  be  governed  by 
public  utility.^ 

§  334.  It  is  upon  this  ground,  that  relief  has  been  constantly 
granted,  in  what  are  called  catching  bargains  with  heirs,  reversioners, 
and  expectants,  during  the  life  of  their  parents  or  other  ancestors.* 
Many,  and,  indeed,  most  of  these  cases  (as  has  been  pointedly 
remarked  by  Lord  Hardwicke),  "have  been  mixed  cases,  compounded 
of  almost  every  species  of  fraud;  there  being  sometimes  proof  of 
actual  fraud,  which  is  always  decisive.  There  is  always  fraud 
presumed  or  inferred  from  the  circumstances  or  conditions  of  the 
parties  contracting,  from  weakness  on  one  side  and  usuiy  on  the 
other,  or  extortion  or  advantage  taken  of  that  weakness.  There  has 
always  been  an  appearance  of  fraud  from  the  nature  of  the  bargain, 
even  if  there  be  no  proof  of  any  circumvention,  but  merely  from  the 
intrinsic  unconscionableness  of  the  bargain.  In  most  of  these  cases 
have  concurred  deceit  and  illusion  on  other  persons,  not  privy  to 
the  fraudulent  agreement.  The  father,  ancestor,  or  relation  from 
whom  was  the  expectation  of  the  estate,  has  been  kept  in  the 
dark.  The  heir  or  expectant  has  been  kept  from  disclosing  his 
circumstances,  and  resorting  to  them  for  advice,  which  might  have 
tended  to  his  relief,  and  also  reformation.  This  misleads  the 
ancestor,  who  has  been  seduced  to  leave  his  estate,  not  to  his  heir 
or  family,  but  to  a  set  of  artful  persons,  who  have  divided  the  spoil 
beforehand/*^ 

§  335.  Strong  as  this  language  may  appear,  it  is  fully  borne  out 

^  How  v.   Weldon,   2  Ves.   Sen.  616.  '  Chesterfield  v.  Janssen,   2  Ves.  156, 

See  also  the  admirable  opinion  of  Lord  157 ;  1  £q.  Abridg.  90,  &c. 

Stowell,  in  the  Jnllana,  2  Hagg.  Adm.  ^  Davis   v.   Duke   of  Marlborough,    2 

504.     But  see  Griffith  v.  Spratley,  1  Cox,  Swanst  147,  151,  152,  165,  174. 

883.  *  Lord  Hardwicke,  in   Chesterfield  v. 

*  Per  Lord  Hardwicke,  in  Chesterfield  Janssen,  2  Ves.  157  ;  Earl  of  Aldborough 

V,  Janssen,  2  Ves.  156,  167.  v.  Frye,  7  CL  &  F.  436. 
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by  the  general  complexion  of  the  cases  in  which  relief  has  been 
afforded.  Actual  fraud,  indeed,  has  not  unfrequently  been  re- 
pelled.^ But  there  has  always  been  constructive  fraud,  the  nature 
and  circumstances  of  the  transaction  being  an  imposition  and  deceit 
upon  third  persons,  who  were  not  parties  to  it.  The  relief  is  founded 
in  part  upon  the  policy  of  maintaining  parental  and  qu(Z8i  parental 
authority,  and  preventing  the  waste  of  family  estates.  It  is  also 
founded  in  part  upon  an  enlarged  equity,  flowing  from  the  principles 
of  natural  justice  ;  upon  the  equity  of  protecting  heedless  and  neces- 
sitous persons  against  the  designs  of  that  calculating  rapacity  which 
the  law  constantly  discountenances;  of  succouring  the  distre&s 
frequently  incident  to  the  owners  of  unprofitable  reversions,  and  of 
guarding  against  the  improvidence  with  which  men  are  commonly 
disposed  to  sacrifice  the  future  to  the  present,  especially  when  young, 
rash,  and  dissolute.^ 

§  336.  Indeed,  in  cases  of  this  sort,  courts  of  equity  have  extended 
a  degree  of  protection  to  the  parties,  approaching  to  an  incapacity 
to  bind  themselves  absolutely  by  any  contract,  and,  as  it  were, 
reducing  them  to  the  situation  of  infants,  in  order  to  guard  them 
against  the  effects  of  their  own  conduct.'*  Hence  it  is,  that,  in  all 
cases  of  this  sort,  it  is  incumbent  upon  the  party  dealing  with  the 
heir,  or  expectant  or  reversioner,  to  establish,  not  merely  that  there 
is  no  fraud,  but  (as  the  phrase  is)  to  make  good  the  bargain ;  that  is, 
to  show  that  a  fair  and  adequate  consideration  has  been  paid.^  For, 
in  cases  of  this  sort  (contrary  to  the  general  rule),  mere  inadequacy 
of  price  or  compensation  is  sufficient  to  set  aside  the  contract.^  The 
relief  is  granted  upon  the  general  principle  of  mischief  to  the  pubUc, 
without  requiring  any  particular  evidence  of  imposition,  unless  the 
contract  is  shown  to  be  above  all  exception.®  But  it  is  not  necessary, 
in  cases  of  this  sort,  to  establish  in  evidence  that  the  full  value 
of  the  reversionaiy  interest  or  other  expectancy  has  been  given, 


^  Bowes  r.  Heaps,  3  Yes.  &  Beam. 
117,  119;  Peacock  v.  Evaus,  16  Ves. 
512. 

2  See  Davis  v.  Duke  of  Marlborongli, 
2  Swanston,  147,  148,  the  Reporter's  note ; 
Twistleton  r.  Griffith,  1  P.  Will.  310; 
Cole  V.  Gibbons,  3  P.  W.  293  ;  Baugh  v. 
Price,  1  Wils.  320 ;  2  Ves.  144,  155  ;  Bar- 
nardiston  r.  Lingood,  2  Atk.  135,  136  ; 
Bowes  V.  Heaps,  3  Ves.  k  Beam.  117,  119, 
120  ;  Walmesley  r.  Booth,  2  Atk.  27,  28  ; 
1  Mad.  Pr.  Ch.  97,  98,  99. 

2  GwjTiiie  r.  Heaton,  1  Bro.  Cli.  1,  9  ; 
Peacock  v.  Evans,  16  Ves.  512,  514. 

^  Eaii  of  Aldborongh  r.  Frye,  7  CI.  &  F. 
436,  156.  In  this  case  Lord  Cottenham 
said  :  "It  appears  to.  be  established  bv 
several  cases  that  where  a  party  deals  witn 


an  expectant  heir,  the  onus  is  upon  him 
to  show  that  he  gave  a  fair  price. " 

*  Peacock  v.  Evans,  16  Vc.<?,  512,  514 
(iowland  v.  Do  Faria,  17  Ves.  20 ;  Bemo 
r.  Donegal,  1  Bligh  ^x.  s. ),  594  ;  Hincks 
man  v.  Smith,  3  Rnss.  433 ;  Earl  of  Aid 
borough    T.    Frye,    7    CI.     &    F.    436, 
Edwards    v.    Browne,    2    CoUver,    100; 
Boothby  r.  Boothby,  15  Beav.  212;  St 
Alban  r.  Harding,  27  ]kav.  11. 

«  Walinesley  r.  Booth,  2  Atk.  2S  ;  1 
ilad.  Pr.  Ch.  97,  98 ;  Sir  John  Strange, 
in  Chesterfield  i:  Janssen,  2  Ves.  149 ; 
Gwynne  t.  Heaton,  1  Bro.  Ch.  1,  9; 
Hincksman  r.  Smith,  3  Russ.  433;  Ryle 
V.  Brown,  13  Price,  758 ;  Earl  of  Aid- 
borough  r.  Fr>'e,  7  CI.  &  F.  436,  456. 
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according  to  the  ordinaiy  table  for  calculations  of  this  sort.  It  will 
be  sufficient  to  make  the  purchase  unimpeachable,  if  a  fair  price^ 
or  the  fair  market-price,  be  given  therefor,  at  the  time  of  the 
dealing.^ 

§  337.  The  doctrine  applies,  as  we  have  seen,  not  merely  to  heirs 
dealing  with  their  expectancies,  but  to  reversioners  and  remainder- 
men, dealing  with  property  already  vested  in  them,  but  of  which  the 
enjoyment  is  future,  and  is,  therefore,  apt  to  be  under-estimated  by 
the  giddy,  the  necessitous,  the  improvident,  and  the  young.^  Accord- 
ing, however,  to  the  decisions,  age  does  not  seem  to  make  much 
difference  as  to  the  protection  afforded  to  expectant  heirs,  since  the 
aim  of  the  rule  is  chiefly  directed  to  prevent  deceit  and  imposition 
upon  parents  and  other  ancestors.^  And  in  regard  to  reversioners 
and  remainder-men,  if  they  are  at  the  time  necessitous,  and  labour- 
ing under  pecuniary  distress  and  embarrassment,  an  equally  indulgent 
protection  will  also  be  afforded  to  them.^ 

§  337  a.  The  doctrines  held  by  courts  of  equity  as  to  the  require- 
ments necessary  to  make  a  sale  of  reversionary  interests  valid,  were 
so  severe,  that  it  became  needful  for  the  legislature  to  interfere,  and 
accordingly,  the  Sales  of  Reversions  Act  (31  &  32  Vict.  c.  4)  was 
passed,  which  enacted  that  "  no  purchase,  made  bond  fide  and  without 
fraud  or  unfair  dealing,  of  any  reversionary  interest  in  real  or  personal 
estate  should  thereafter  be  opened  or  set  aside  merely  on  the  ground 
of  undervalue  "  (sect.  1),  and  it  was  provided  further^that  under  the 
word  'purchase'  should  be  included  every  kind  of  contract,  con- 
veyance, or  assignment,  under  or  by  which  any  beneficial  interest 
in  any  kind  of  property  should  be  acquired.  But  the  jurisdiction 
of  courts  of  equity  over  reversionary  sales  seems  unaffected  by  these 
provisions,  owing  to  the  requirement  that,  to  make  such  sales  valid, 
there  must  be  no  fraud  or  unfair  dealing.  '  For/  says  the  Earl  of 
Selborne,  L.  C,  in  the  case  of  Earl  of  Aylesford  v,  Morris,^  *  these 
changes  of  the  law  have  in  no  degree  whatever  altered  the  onus 
probandi  in  these  cases,  which,  according  to  the  languitge  of  Lord 
Hardwicke,  raise  "  from  the  circumstances  or  conditions  of  the  parties 
contracting  (weakness  on  one  side,  usury  on  the  other,  or  extortion, 
or  advantage  taken  of  that  weakness),  a  presumption  of  fraud.    Fraud 


*  Headen  r.  Roshcr,  M'Clel.  &  Younge, 
89 ;  Potts  V.  Curtis,  1  Younge,  543 ;  Earl 
of  Aldborough  r.  Frye,  7  CI.  k  F.  436, 
458  to  461. 

2  Gowland  r.  De  Faria,  17  Ves.  20 ; 
Peacock  r.  Evans,  16  Yes.  512;  Mr. 
Swanston's  note,  2  Swanston,  147,  148. 
But  see  Nichols  v.  Gould,  2  Ves.  422. 

^  Davis  r.  Duke  of  Marlborough,  2 
Swaust.  151 ;  1  Fonbl.  Eq.  B.  1,  ch.  2, 
§  12,  note  (At)  ;   Ormond  v.  Fitzroy,  3  P. 


Will.  131  ;  Wiseman  v,  Beake,  2  Vem.  121. 

*  Ibid.  ;  Wood  v.  Abrey,  3  Mad.  418 
422 ;  Chesterfield  v.  Janssen,  2  Yes.  157 
158 ;  1  Atk.  858 ;  Gwynne  v.  Heaton,  1 
Bro.  Ch.  1,  9. 

^  4  Ch.  484,  see  pp.  490,  491.     See  also 
Benyon  v.  Fitch,  35  Beav.  570 ;  Miller  v.  >^ 
Cook,  10  Eq.  641  ;  Smith  v.  Kay,  7  H. 
L.   C.  750,  771 ;  Tyler  v.  Yates,   11  Eq.  X 
265 ;  6  Ch.  665  ;  Li  re  Slater's  Trusts,  11 
Ch.  D.  227. 
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does  not  here  mean  deceit  or  circumvention  ;  it  means  an  imcon- 
scientious  use  of  the  power  arising  out  of  these  circumstances  and 
conditions :  and  when  the  relative  position  of  .the  parties  is  such  as 
jyHnid  fa/yie  to  raise  this  presumption,  the  transaction  cannot  stand 
unless  the  person  claiming  the  benefit  of  it  is  able  to  repel  the 
presumption  by  contrary  evidence,  proving  it  to  have  been  in  point 
of  fact,  fair,  just,  and  reasonable*"  ' 
^  §  337  6.  In  the  late  case  of  Nevill  r.  Snelling,^  the  relief  given  by 
courts  of  equity  was  extended  to  persons  who  had  not  hitherto  been 
considered  to  be  entitled  to  it,  for  in  that  case  it  was  decided  that 
the  principle  on  which  courts  of  equity  have  granted  relief  from  an 
unconscionable  bargain  entered  into  with  an  expectant,  heir,  or 
reversioner,  for  the  loan  of  money,  extends  also  to  the  case  of  money 
being  lent  on  unconscionable  terms  (not  fully  understood  by  the 
borrowers,  and  known  not  to  be  fully  understood  by  him  by  the 
lender)  to  a  young  man,  being  a  minor  at  the  time  of  the  fii-st 
transaction,  the  son  of  a  father  possessing  large  property,  who  has 
no  property  of  his  own  and  no  expectation  of  any,  except  such 
general  expectations  as  are  founded  on  his  father's  position  in  life, 
the  money  being  lent  without  any  thought  of  repayment  by  the 
borrower,  but  on  the  credit  of  such  general  expectations,  and  in 
the  hoi)e  of  extorting  payment  from  the  father  to  avoid  the  exposure 
attendant  on  the  son  being  made  a  bankrupt. 

§  337  c.  It  should  be  further  observed,  that  if  the  expectant,  heir, 
or  other  person  similarly  defrauded  be  an  infant,  no  question  as  to 
the  validity  of  contracts  for  the  repayment  of  money  lent  to  them 
can  arise,  for  by  the  Infants'  Relief  Act,  1874  (37  &  38  Vict.  c.  62), 
it  is  enacted  that  all  contracts,  whether  by  specialty  or  by  simple 
contract,  thenceforth  entered  into  by  infants  for  the  repayment  of 
money  lent  or  to  be  lent,  or  for  goods  supplied  or  to  be  supplied 
(other  than  contracts  for  necessaries),  shall  be  absolutely  void. 

§  338.  The  ground  of  the  interposition  of  courts  of  equity  in  cases 
of  reversioners  and  remainder-men  has  been  commented  on  by  a  late 
learned  judge,  with  great  clearness.  "At  law,  and  in  equity  also" 
(says  he),  "  generally  speaking,  a  man,  who  has  a  power  of  disposition 
over  his  property,  whether  he  sells  to  relieve  his  necessities,  or  to 
provide  for  the  convenience  of  his  family,  cannot  avoid  his  contract 
upon  the  mere  ground  of  inadequacy  of  price.  A  court  of  equity, 
however,  will  relieve  expectant  heirs  and  reversioners  from  disadvan- 
tageous bargains.  In  the  earlier  cases  it  was  held  necessary  to  show 
that  undue  advantage  was  actually  taken  of  the  situation  of  such 
persons.     But  in  more  modern  times  it  has  been  considered,  not  only 

1  15  Ch.  p.  679. 
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that  those  who  were  dealiog  for  their  eifpectations,  but  those  who 
were  dealing  for  vested  remainders  also,  were  so  exposed  to  imposi- 
tion and  hard  terms,  and  so  much  in  the  power  of  those  with  whom 
they  contracted,  that  it  was  a  fit  rule  of  policy  to  impose  upon  all 
who  deal  with  expectant  heirs  and  reversioners,  the  onus  of  proving 
that  they  had  paid  a  fair  price ;  and  otherwise  to  undo  their  bargains, 
and  compel  a  reconveyance  of  the  property  purchased.^     The  prin- 
ciple and  the  policy  of  the  rule  may  both  be  equally  questionable. 
Sellers  of  reversions  are  not  necessarily  in  the  power  of  those  with 
whom  they  contract,  and  are  not  necessarily  exposed  to  imposition 
and  hard  terms.    And  persons,  who  sell  their  expectations  and  rever- 
sions from  the  pressure  of  distress,  are  thrown  by  the  rule  into  the 
hands  of  those  who  are  likely  to  take  advantage  of  their  situation  ; 
for  no  person  can  securely  deal  with  them.    The  principle  of  the  rule 
cannot,  however,  be  applied  to  sales  of  reversions  by  auction.^    There 
being  no  treaty  between  the  vendor  and  the  purchaser,  there  can  be 
no  opportunity  for  fraud  or  imposition  on  the  part  of  the  purchaser. 
The  vendor  is  in  no  sense  in  the  power  of  the  purchaser.     The  sale 
at  auction  is  evidence  of  the  market-price,"    This  language,  however, 
correct  as  it  may  be  in  its  application  to  the  case  before  the  court, 
where  the  purchaser  had  no  knowledge  of  the  vendor  or  his  circum- 
stances, or  even  knew  his  name  until,  after  the  purchase  at  public 
auction,  he  applied  for  an  abstract  of  the  title,  must  not  be  inter- 
preted to  extend  to  all  cases  of  sales  at  public  auction;  and  especially 
where  there  had  been  a  previous  treaty  in  negotiation  between  the 
vendor  and  the  purchaser  or  a  private  sale,  and  the  embarrassment 
and  distress  of  the  vendor  is  fully  known,  and  the  public  auction  is 
resorted  to  by  the  parties,  either  by  design  or  by  management,  to 
cover  up  the  transaction,  or  to  disguise  its  true  character  from  the 
public.     To  make  the  sale  and  the  purchase  of  the  reversion  valid, 


^  Bawtree  v.  Watson,  3  Mylne  &  Keen, 
340 ;  Newton  r.  Hunt,  6  Sim.  611 ; 
Edwards  v,  Burt,  2  De  6.,  M.  &  G.  55. 

^  Sir  John  Leach,  in  Shelly  r.  Nash, 
3  Mad.  282.  And  see  Peacock  v.  £vans, 
16  Ves.  514,  615  ;  1  Mad.  Pr.  Ch.  98,  99. 
Mr.  Swanston  is  of  opinion,  that,  though 
the  piinciple  of  the  relief,  aiforded  to 
reversioners,  hj  its  generality,  seems  to 
extend  to  every  description  of  persons, 
dealing  for  or  with  a  reversionary  inte- 
rest ;  yet  it  may  be  doubted,  whether,  in 
order  to  constitute  a  title  to  relief,  the 
reversioner  must  not  also  combine  the 
character  of  A^r.  He  has  collected  and 
compared  the  cases.  Mr.  Fonblanque 
manifestly  does  not  contemplate  any 
sue) I  limitation  of  the  doctrine.  He  says  : 
''The  real  object,  which  the  rule  pro- 
poses, being  to  restrain  the  anticipation 
of  expectancies,  which  must,  from  ito  veiy 


nature,  furnish  to  designing  men  an  op- 
portunity to  practise  upon  the  inexpe- 
rience or  passion  of  a  dissipated  man,  its 
operation  is  not  confineil  to  heirs,  but 
extends  to  all  persons,  the  pressure  of 
whose  wants  may  be  considered  as  ob- 
structing the  exercise  of  that  judgment 
which  might  otherwise  regulate  their 
dealings."  1  FonbL  Eq.  B.  1,  ch.  4,  §  12, 
note  (X).  In  Wood  v,  Abrey,  3  Mad.  423, 
the  Vice-Chancellor  said:  "The  policy 
of  this  rule  as  to  reversions  may  be  well 
doubted  ;  and,  if  the  cases  wera  looked 
into,  it  might  be  found  that  the  rule  was 
originally  referred  only  to  expectant  heirs, 
and  not  to  reversioners. "  See  also  Jeremy 
on  £q.  Jurisd.  R  3,  Pt  2,  ch.  3,  §  4 
p.  398,  399;  Hincksnian  v.  Smith,  3 
Kussell,  433.  See  also  Newton  r.  Hunt 
6  Sim.  511,  and  Nevill  v.  Snelling,  15  Ch 
U  679. 
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§  341.  Tlie  doctrine  of  courts  of  equity  upou  this  subject,  if  it  has 
not  been  directly  borrowed  from,  does  in  no  small  degree  follow  out 
the  policy  of,  the  Roman  law  in  regard  to  heirs  and  expectants.  By 
the  Macedonian  decree  (so  called  from  the  name  of  the  usurer  who 
gave  occasion  to  it),  all  obligations  of  sons,  contracted  by  the  loan  of 
money,  while  they  were  living  in  subjection  to  the  paternal  authority 
and  jurisdiction,  were  declared  null  without  distinction.  And  they 
were  not  allowed  to  be  valid  even  after  the  death  of  the  father  ;  not 
so  much  out  of  favour  to  the  son,  as  out  of  odium  to  the  creditor, 
who  had  made  an  unlawful  loan,  which  was  vicious  in  its  origin,  as 
well  as  in  its  example.  ''  Verba  Senatus  consulti  Macedoniani  hsec 
sunt,  &c.  Placere,  ne  cui,  qui  filiofamilias  mutuam  pecuniam  dedisset, 
etiam  post  mortem  parentis  ejus,  cujus  in  potestate  fuis.set,  actio 
petitioque  daretur;  ut  scirent,  qui  pessimo  exemplo  fiBnerarent, 
nuUius  posse  filiifamilias  bonum  nomen,  expectata  patris  morte, 
fieri."  ^  Upon  this  decree  Lord  Hardwicke  has  remarked,  that  the 
senate  and  law-makers  in  Rome  were  not  so  weak  as  not  to  know 
that  a  law  to  restrain  prodigality,  to  prevent  a  son's  running  in  debt 
in  the  life  of  his  father,  would  be  vain  in  many  cases.  Yet  they  made 
laws  to  this  purpose,  namely,  the  Macedonian  decree  already  men- 
tioned, happy  if  they  could  in  some  degree  prevent  it ;  Est  aliquod 
prodire  teniLS.^ 

§  342.  It  is  upon  similar  principles,  that  post  obit  bonds,  and  other 
securities  of  a  like  nature,  are  set  aside,  when  made  by  heirs  and 
expectants.  A  post  obit  bond  is  an  agreement,  on  the  receipt  of 
money  by  the  obligor,  to  pay  a  larger  sum,  exceeding  the  legal 
rate  of  interest,  upon  the  death  of  a  person  from  whom  lie  (the 
obligor)  has  some  expectations,  if  he  should  survive  him.^  Such 
bonds  operate  as  a  virtual  fraud  upon  the  bounty  of  the  ancestor, 
and  disappoint  his  intentions,  generally  by  design,  and  usually  in  the 
event. 

§  343.  A  case  of  a  very  similar  character  is  a  contract,  by  which 
an  expectant  heir,  upon  the  present  receipt  of  a  sum  of  money, 
promises  to  pay  over  to  the  lender  a  large,  though  an  uncertain  pro- 
poi-tion,  of  the  property  which  might  descend  to  him  upon  the  death 


rnle  to  which  all  are  subject,  he  cannot  be 
exempt,  the  rule  which  forbids  a  party  to 
repudiate  a  dealing  of  which  he  volun- 
tarily and  freely  is  availing  himself.  Least 
of  aU  shall  he  be  permitted  to  use  for  his 
own  benefit,  or,  wnich  is  the  same  thing, 
to  make  away  with,  or  in  any  manner 
place  out  of  his  reach,  for  his  present 
benefit,  the  property  of  another  ;  and  then 
to  repudiate  tne  contract  by  which  that 
property  came  into  his  possession.  To 
nold  that  he  was  entitled  to  do  this,  after 
the  pressure  of  his  circumstances  had  been 


removed,  and  merely  because  he  owed  the 
possession  originally  to  the  pressure  of 
former  difficulties,  would  be  an  extrava- 
gant stretch  of  the  doctrines  of  this 
court." 
J  Dig.  Lib.  14,  tit.  6,  L  1. 

2  Chesterfield  v.  Janssen,  2  Vcs.  158. 

3  Chesterfield  v.  Janssen,  2  Vcs.  167; 
1  Atk.  852 ;  Fox  v.  Wright,  6  Mad.  Ill : 
Wharton  r.  May,  5  Ves.  27 ;  Curling  v. 
Townshend,  19  Ves.  628  ;  Earl  of  Aid- 
borough  V.  Fryc,  7  CL  &  F.  436. 


. 
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of  his  parent  or  other  ancestor^  if  he  should  survive  him.  It  is  a 
fraud  upon  such  parent  or  other  ancestor,  and  introductive  of  the 
worst  public  mischiefs ;  for  the  parent  or  ancestor  is  thereby  induced 
to  submit  in  ignorance  to  the  disposition  which  the  law  makes  of  his 
estate,  upon  the  supposition  that  it  will  go  to  his  heir,  when  in  fact 
a  stranger  is,  against  his  will,  made  the  substituted  heir.  It  might 
be  very  difierent,  if  there  was  a  fair,  although  a  secret,  agreement 
between  all  the  heirs  to  share  the  estate  equally  ;  for  such  an  agree- 
ment would  have  a  tendency  to  suppress  all  attempts  of  one  or  more 
to  overreach  the  others,  as  well  as  to  prevent  all  exertions  of  undue 
influence.^ 

§  344.  From  what  has  been  already  said,  it  follows,  as  a  natural 
inference,  that  contracts  of  this  sort  are  not  in  all  cases  utterly  void ; 
but  they  are  subject  to  all  real  and  just  equities  between  the  parties, 
so  that  there  shall  be  no  inadequacy  of  price^  and  no  inequality  of 
advantages  in  the  bargain.  K  in  other  respects  these  contracts  are 
perfectly  fair,  courts  of  equity  will  permit  them  to  have  effect,  as 
securities  for  the  sum  to  which  ex  cequo  et  bono  the  lender  is 
entitled ;  for  he  who  seeks  equity,  must  do  equity ;  and,  therefore, 
relief  will  not  be  granted  upon  such  securities,  except  upon  equitable 
terms.* 

§  345.  And  where,  after  the  contemplated  events  have  occurred, 
and  the  pressure  of  necessity  has  been  removed,  the  party  freely  and 
deliberately,  and  upon  full  information,  confirms  the  precedent, 
contract,  or  other  transaction,  courts  of  equity  will  generally  hold 
him  bound  thereby ;  for,  if  a  man  is  fully  informed,  and  acts  with 
his  eyes  open,  he  may,  by  a  new  agreement,  bar  himself  from  relief,* 


V  1  Beckley  v.  Newland,  2  P.  Wins.  182  ; 
Wethered  v,  Wethered,  2  Sim.  183  ;  Har- 
wood  V.  Tooke,  2  Sim.  192;  Hyde  u 
White,  5  Sim.  524. 

>  Curlinff  V.  Townsheud,  19  Ves.  628; 
Bernal  v.  Donegal,  8  Bow,  138  ;  8.  c.  1 
Bligh  (n.  r.),  594;  Wharton  v.  May,  5 
Yes.  27 ;  £van«  v.  Cheshire,  Belt's  Sup- 
plement, 800 ;  Crowe  v.  Ballard,  3  Bro. 
Ch.  120 ;  Owynne  v.  Heaton,  1  Bro.  Ch. 
1,  9,  10 ;  Davis  v.  Duke  of  Marlborough, 
2  Swanst.  174;  Earl  of  Aldborough  v. 
J'rye,  6  CI.  k  F.  436,  462,  464.  See 
Pennell  v.  Millar,  23  Beav.  172 ;  Totten- 
luun  V,  Emmet,  14  W.  R.  3  ;  Benyon  v. 
Pitch,  35  Beav.  570  ;  Aylesford  v.  Morris, 
8  Ch.  484  ;  Tyler  v.  Yates,  6  Ch.  665. 

X  '  Chesterfield  v.  Janssen,  2  Yes.  125 ; 
1  Atk.  854 ;  Crowe  v.  Ballard,  3  Bro.  Ch. 
150  ;  Coles  v.  Gibbon,  3  P.  WiU.  293,  294 ; 
.Cole  V.  Gibson,  1  Ves.  503,  506,  507; 
Cann  v.  Cann,  1  P.  Will.  728.  Mr.  Fon- 
blanque  has  remarked  that  Lord  Hard- 
wicke,  in  Chesterfield  v.  Janssen  (2  Yes. 
125 ;  1  Atk.  351),  has  brought  together. 


and  classed,  all  the  cases  upon  the  subject 
.of  confirmation  ;  and  the  result  seems  to 
be,  thal^  if  the  original  contract  be  illegal 
or  usurious,  no  siUMequent  agreement  or 
confirmation  of  the  party  can  give  it  va- 
lidity. '  But,  if  it  be  merely  against  con- 
science, then,  if  the  party,  Ming  fully 
informed  of  all  the  circumstances  of  it, 
and  of  the  objections  to  it,  voluntarily 
comes  to  a  new  agreement,  he  thereby 
bars  himself  of  that  relief  which  he  might 
otherwise  have  had  in  equity.  Not  so,  if 
the  confirmation  be  a  continuance  of  the 
original  fraud  or  imposition.  1  Fonbl.  £a . 
B.  1,  ch.  2,  §  13,  note  (r).  See  also  id. 
§  14,  note  (v).  Whether  this  statement 
will  be  found  fuUy  borne  out  by  the  autho- 
rities, is,  perhaps,  not  beyond  doubt. 
Where  a  contract  is  utterly  void,  as  from 
illegality,  or  as  being  contiury  to  good 
morals,  or  as  contrary  to  public  poUcy, 
there  seems  the  strongest  reason  to  say, 
that  it  cannot  acquire  any  validity,  from 
any  confirmation ;  for  the  original  taint 
attaches  to  it  through  every  change.    To 
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But  if  the  party  is  still  acting  under  tli3  pressure  of  the  original 
transaction,  or  the  original  necessity;  or^  if  he  is  still  under  the 
influence  of  the  original  transaction,  and  of  the  delusive  opinion 
that  it  is  valid  and  binding  upon  him ;  then,  and  under  such  cir- 
cumstances, courts  of  equity  will  hold  him  not  barred  from  relief  by 
any  such  confirmation.^ 

§  346.  Stmikr  principles  will  govern  in  cases  where  the  heir  or 
other  expectant  is  relieved  from  his  necessities,  and  becomes  opposed 
to  the  pei*son  with  whom  he  has  been  dealing,  and  seeks  to  repudiate 
the  bargain.  In  such  cases  he  must  not  do  any  act,  by  which  the 
rights  or  property  of  the  other  party  will  be  injuriously  affected, 
after  he  is  thus  deemed  to  be  restored  to  his  general  capacity. 
If  he  does,  he  becomes  affected  with  the  ordinary  rule,  which 
governs  in  other  cases,  and  forbids  a  party  to  repudiate  a  dealing, 
and  at  the  same  time  to  avail  himself  fully  of  all  the  rights  and 
powers  resulting  therefrom,  as  if  it  were  completely  valid.^ 

§  347.  Even  the  sale  of  a  post  obit  bond  at  public  auction  will  not 
necessarily  give  it  validity,  or  free  it  from  the  imputation  of  being 
obtained  under  the  pressure  of  necessity.  For  the  circumstances 
may  be  such  as  to  establish,  that  the  expectant  is  acting  without 
any  of  the  usual  precautions  to  obtain  a  fair  price  ;  and  is  in  great 
distress  for  money ;  and  is  really  in  the  hands  and  under  the  control 
of  those  who  choose  to  become  biddera  for  the  purpose  of  fleecing 


give  it  efficacy  would  contradict  two  well- 
established  maxims  of  the  common  law. 
Quod  contra  legem  fit,  pro  infecto  habetur. 
Quod  ab  initio  non  valet,  in  tractu  tem- 
poris  non  convolescet ;  et  quie  malo  sunt 
inchoata  principio,  vix  est,  ut  bono  pera- 
gantur  exitu.  4  Co.  2 ;  id.  31  ;  1  Fonbl. 
Eq.  B.  1,  ch.  4,  §  11,  note  (y).  But,  where 
the  contract  is  merely  voidable,  it  seems, 
upon  general  prinoiples,  capable  of  confir- 
mation. The  difficulty  is,  not  so  much  in 
stating  that  it  is  capaole  of  confirmation, 
but  under  what  circumstances  the  confir- 
mation ought  to  be  held  conclusive.  The 
remarks  of  JLord  Hardwicke,  in  Chester- 
field V,  Janssen,  2  Yes.  158,  159,  1  Atk. 
354  ;  and  Cole  v.  Gibson,  1  Ves.  506,  507, 
compared  with  those  of  Lord  Thurlow,  in 
Crowe  V.  Ballard,  3  Bro.  Ch.  120 ;  s.  c. 
1  Ves.  219,  220 ;  s.  c.  2  Cox,  257,  and  of 
Lord  Eldon,  in  Wood  to.  Downes,  18  Yes. 
123,  124,  128  ,*  and  of  Loi-d  Erskine,  in 
Morse  v.  Royal,  12  Ves.  873,  374,  have 
not  wholly  relieved  the  doctrine  from  diffi- 
culty. In  Cole  V.  Gibson,  1  Ves.  603,  506, 
507,  Lord  Hardwicke  seemed  to  hold  a 
marriage  brokage  bond  capable  of  confir- 
mation, though  held  void  upon  public 
policy.  But  in  Shirley  r.  Martin,  in  1779, 
the  Court  of  Exchequer  held,  that  con- 
tracts, avoided  on  account  of  public  incon- 


venience, would  not  admit  of  sabseouent 
confirmation  by  the  party ;  and,  tnere- 
fore,  that  a  marriage  broka^  bond  was 
incapable  of  confirmation.  Cited  1  Fonbl. 
Eq.  B.  1,  ch.  2,  §  14,  note  («) ;  id.  ch.  4, 
§  10,  note  (s) ;  8.  c.  cited  1  Ball  &  B.  357, 
358 ;  8  P.  W.  75,  Cox's  note.  See  also 
Say  17.  Barwick,  1  Ves.  &  B.  195.  See 
Gwynne  v.  Heaton,  1  Bro.  Ch.  1,  and 
Mr.  Belt's  note  (/),  ibid.  See  also  anfe, 
§  263,  and  Ncwland  on  Contracts,  ch.  25, 
p.  496  to  503.  If  the  expectant  delays  in 
seeking  relief,  that  is  a  drcumstance 
which  may  be  decisive  against  Mm.  Sib- 
bering  v.  Earl  of  Balearras,  8  De  €L  &  Sol 
735  ;  Lord  v.  Jefi'kins,  35  Beav.  7. 

>  Wood  V.  Downes,  18  Ves.  123,  124, 
128 ;  Crowe  v,  Ballard,  3  Bro.  Ch.  120 ; 
8.  c.  1  Ves.  214,  219,  220;  8.  c.  2  Cox, 
253,  257;  Taylor  v.  Rochford,  2  Ves. 
281 ;  Murray  v.  Palmer,  2  Sch.  &  Lefr. 
486  ;  Roche  v.  O'Brien,  1  B.  &  Beatt  888, 
339,  340,  353,  354,  356  ;  Morse  v.  Royal, 
12  Ves.  378,  374  ;  Gowland  u  De  Faria, 
17  Ves.  20  ;  Dunbar  v.  Tredennick,  2  Ball 
&  B.  316,  317,  318. 

'  King  V.  Hamlet,  2  Mylne  &  Keen, 
474,  480.  See  also  Gwynne  v,  Heaton, 
1  Bro.  Ch.  1 ;  Peacock  v,  Evans,  16  Vea. 
512  ;  anU,  §§  339,  340. 
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him.^  The  case  is  not  like  the  case  of  an  ordinary  sale  of  a  reversion 
at  public  auction,  where  the  usual  precautions  are  taken ;  for  there 
it  may  be  perfectly  proper  not  to  require  the  purchaser  to  show  that 
he  has  given  the  full  value.^  Where  the  sale  is  public,  and  free  and 
fair,  it  may  be  justly  presumed,  that  the  fair  market-price  is  obtained, 
and  there  seems  no  reason  to  call  in  question  its  general  validity ; 
but  it  should  be  specially  impeached.  In  sales  of  reversions  at 
public  auction,  there  is  not  usually  any  opportunity,  as  there  is  upon 
a  private  treaty,  for  fraud  and  imposition  upon  the  seller.  The  latter 
is  in  no  just  sense  in  the  power  of  the  purchaser.  The  sale  by  public 
auction  is,  under  ordinary  circumstances,  evidence  of  the  market- 
price.^  But  the  sale  of  post  obit  bonds  at  auction  carries  with  it, 
gejierally,  a . presumption  of  distress  and  pecuniary  embarrassment; 
and  if  the  ordinary  precautions  are  thrown  aside,  there  is  a  violent 
presumption  of  extravagant  rashness,  imprudence  or  circumven-i 
tion. 

§  848.  Contracts  of  a  nature  nearly  resembling  post  obit  bonds 
have,  in  cases  of  young  and  expectant  heirs,  been  often  relieved 
against,  upon  similar  principles.  Thus,  where  tradesmen  and  others 
have  sold  goods  to  such  persons  at  extravagant  prices,  and  under 
circumstances  demonstrating  imposition,  or  undue  advantage,  or  an 
intention  to  connive  at  secret  extravagance,  and  profuse  expenditures, 
unknown  to  their  parents,  or  other  ancestors,  courts  of  equity  have 
reduced  the  securities,  and  cut  down  the  claims  to  their  reasonable 
and  just  amount.* 

§  349.  Another  class  of  constructive  frauds  upon  the  rights, 
interest,  or  duties  of  third  persons,  embraces  all  those  agreements 
and  other  acts  of  parties,  which  operate  directly  or  virtually  to  delay, 
defraud,  or  deceive  creditors.  Of  course,  we  do  not  here  speak  of 
cases  of  express  and  intentional  fraud  upon  creditors,  but  of  such  as 
virtually  and  indirectly  operates  the  same  mischief,  by  abusing  their 
confidence,  misleading  their  judgment,  or  secretly  undermining  their 
interest.  It  is  difficult,  in  many  cases  of  this  sort,  to  separate  the 
ingredients,  which  belong  to  positive  and  intentional  fraud,  from 
those  of  a  mere  constructive  nature,  which  the  law  pronounces 
fraudulent  upon  principles  of  public  policy.  Indeed,  they  are  often 
found  mixed  up  in  the  same  transaction ;  and  any  attempt  to 
distinguish  between  them,  or  to  weigh  them  separately,  would  be  a 

»  Fox  V.  Wright,  6  Mad-  77 ;  Earl  of  *.Bm  v.  Price,  1  Yern.  467,  and  Mr».  * 

Aldboroiigh  v.  Frye,  7  CI.  &  F.  436.  Baithby's  note  (1) ;  id.  1  Eq.  Abr.  91,  G. 

'  Earlof  Aldboronghi?.  Frye,  7  CI.  &  F.  pi.  3 ;  Lamplugh  v.  Smith,  2  Vera.  77  ; 

436  ;  ante,  §  838.  Whitley  v.  Price,  2  Vem.  78  ;  Brooke  v, 

'  Shelley  v.  Kash,  3  Mad.  232 ;  Fox  u  Gaily,   2  Atk.   84,   85,  86  ;  Freeman  v. 

Wright,  6  Mad.   &  Geld.  Ill ;  Earl  of  Bishop,  2  Atk.  89 ;  QUbert,  Lex  PrsBtor, 

Aldborongh   v.   Frye,   7  CI.   &  F.   486»  291.     Bnt  see  Barney  v.  Beak,  2  Ch.  Cos. 

466  to  461 ;  Lord  v,  JefTkins,  35  Bear.  7.  186  ;  Gwynne  v.  Heaton,  1  Bro.  Ch.  9, 10. 
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task  of  little  utility,  and  might,  perhaps,  mislead  and  perplex  the 
inquiries  of  students. 

§  350.  It  must  be  a  fundamental  policy  of  all  enlightened  nations 
to  protect  and  subserve  the  rights  of  creditors  ;  and  a  great  anxiety 
to  afford  full  relief  against  frauds  upon  them  has  been  manifested, 
not  only  in  the  civil  law,  but,  from  a  very  early  period,  in  the  common 
law  also.  In  the  civil  law  it  was  declared,  that  whatever  was  done 
by  debtors  to  defeat  their  creditors,  whether  by  alienation,  or  by 
other  disposition  of  their  property,  should  be  revoked  or  null,  as 
the  case  might  require.  "Ait  Prsetor ;  Quae  fraudationis  causft  gesta 
erunt,  cum  eo,  qui  fraudem  non  ignoraverit ;  de  his  curatori  bonorum, 
vel  ei,  cui  de  ea  re  actionem  dare  oportebit,  intra  annum,  quo  expe- 
riundi  potestas  fuerit,  actionem  dabo.  Idque  etiam  adversus  ipsum, 
qui  fraudem  fecit,  servabo.  Necessario  Praetor  hoc  edictum  proposuit  ; 
quo  edicto  consuluit  creditoribus,  revocando  ea,  qusecunque  in  fraudem 
eorum  alienata  sunt.^  Ait  ergo  Praetor;  Quae  fraudationis  caus& 
gesta  erunt.  Haec  verba  generalia  sunt,  et  continent  in  se  omnem 
omnmo  in  fraudem  factam,  vel  alienationem  vel  quemcunque  con- 
tractum.  Quodcunque  igitur  fraudis  causA  factum  est,  videtur  his 
verbis  revocari,  qualecunque  fuerit.  Nam,  latfe  ista  verba  patent, 
Sive  ergo  rem  alienavit,  sive  acceptitatione  vel  pacto  aJiquem 
liberavit*  Idem  erit  probandum.  Et  si  pignora  liberit,  vel  quem 
alium  in  fraudem  creditorum  prceponat"*  And  the  rule  was  not 
only  applied  to  alienations,  but  to  fraudulent  debts  and,  indeed,  to 
every  species  of  transaction  or  omission,  prejudicial  to  creditors. 
"  Vel  ei  praebuit  exceptionem,  sive  se  obligavit  fraudandorum  credi- 
torum caus4,  sive  numeravit  pecuniara,  vel  quwlcunque  aliud  fecit 
in  fraudem  creditorum  ;  palam  est,  edictum  locum  habere,  &c  Et 
qui  aliquid  fecit,  ut  desinat  habere,  quod  habet,  ad  hoc  edictum 
( pertmet.  In  fraudem  facere  videri  etiam  eum,  qui  non  facit,  quod 
debet  facere,  intelligendum  est ;  id  est,  si  non  utitur  servitutibus.''  * 
§351.  Hence,  all  voluntary  dispositions,  made  by  debtors,  upon 
the  score  of  liberality,  were  revocable,  whether  the  donee  knew  of 
the  prejudice  intended  to  the  creditors  or  not.  "  Simili  modo  dici- 
mus,  et  81  cui  donatum  est,  non  esse  quaerendum,  an  sciente  eo,  cui 
donatum  gestum  sit ;  sed  hoc  tantum,  an  fraudentur  creditores."  * 
And  the  like  rule  was  applied  to  purchasers,  even  for  a  valuable  con- 
sideration, if  they  knew  the  fraudulent  intention  at  the  time  of  their 
purchases,  and  thus  became  partakers  of  it,  that  they  might  profit  by 
it.«    "  Quae  fraudationis  causk  gesta  erunt,  cum  eo,  qui  fraudem  non 

I  Dig.  Lib.  42,  tit.  8,  1.  1,  §  1.  1.  4. 

■  P,^i  H^'  ^^  ^*'  8,  L  1,  §  2.  5  Dig.  Lib.  42,  tit.  8,  1.  6,  §  11. 

4  ^'    't\   .«..«,  •  I>i«-  Li^-  *2,  tit  8,  L  1. 

^  Dig.  Lib.  42,  tit.  8,  1.  3,  §§  1,  2 ;  i(L 
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ignoraverit,  de  his,  &c.,  actionem  dabo.  Si  debitor  in  fraudem 
creditorum  minore  pretio  fundum  scienti  emptori  vendiderit ;  deinde 
hi,  quibus  de  revocando  eo  actio  datur,  eum  petant ;  quaesitum  est, 
an  pretium  restituere  debent  ?  Froculus  existimat^  omnimodi  resti- 
tuendum  esse  fundum,  etiamsi  pretium  non  solvatur ;  et  rescriptum 
est  secundum  Proculi  sententiam."  ^ 

§  352.  The  common  law  adopted  similar  principles  at  an  early 
.period.  These  principles,  however,  have  been  more  fully  carried  into 
^effect  by  the  statutes  of  50  Edward  III.  ch.  6,  and  3  Henry  VII. 
ch.  4,  against  fraudulent  gifts  of  goods  and  chattels;  by  the  statute 
of  13  Elizabeth,  ch.  5,  against  fraudulent  conveyances  of  lands  to 
defeat  or  delay  creditors ;  and  by  the  statute  of  27  Elizabeth,  ch.  4, 
against  fraudulent  or  voluntary  conveyances  of  lands,  to  defeat  subse- 
quent purchasers.  These  statutes  have  always  received  a  favourable 
and  liberal  interpretation  in  all  the  courts,  both  of  law  and  equity,  in 
suppression  of  fraud.^  Indeed,  the  principles  and  rules  of  the  common 
law,  as  now  universally  known  and  understood,  are  so  strong  against 
fraud,  in  every  shape,  that  Lord  Mansfield  has  remarked,  that  the 
common  law  would  have  attained  every  end  proposed  by  these 
statutes.^  This  is,  perhaps,  stating  the  matter  somewhat  too  broadly, 
at  least  in  regard  to  the  statute  of  27  Elizabeth,  ch.  4,  as  it  is  now 
construed  ;  for  the  latter,  in  favour  of  subsequent  purchasers,  applies 
to  cases  of  voluntary  conveyances,  whether  they  are  fraudulent  or 
not*  Courts  of  equity,  from  the  enlarged  principles  upon  which  they 
act,  to  protect  the  rights  and  interests  of  creditors,  give  full  effect  to 
all  the  provisions,  and  exert  their  jurisdiction  upon  the  same  con- 
struction of  these  statutes,  which  is  adopted  by  courts  of  law.*    They 


»  Dig.  Lib.  42,  tit.  8,  1.  1 ;  id.  1.  7. 

-  Cadogan  r.  Keimett,  Cowp.  432, 

3  Com.  Dig.  Covin,  B.  2.  The  statutes 
of  50  Edward  III.  ch.  6,  and  3  Homy  VII. 
ch.  4,  expressly  declare  all  gifts,  &c.,  of 
goods  ana  chattels,  intended  to  defraud 
creditors,  to  be  null  and  void. 

*  See  Buckle  r.  Mitchell,  18  Vcs.  110 ; 
Doe  V.  Manning,  9  East,  59 ;  Doe  v.  Rus- 
'ham,  17  Queen  s  Bench,  723 ;  Townshend 
r.  Windham,  2  Ves.  10,  11  ;  Walker  r. 
Burroughs,  1  Atk.  93,94.  There  is  a  dis- 
tinction made  between  the  statute  of  13 
Eliz.  ch.  5,  and  the  statute  of  27  Eliz. 
ch.  4,  which  should  be  here  borne  in 
mind,  though  it  will  naturally  come  under 
consideration  in  a  subsequent  page.  All 
voluntary  conveyances  are  not  void  against 
creditors,  equally  the  same  as  they  are 
against  subsequent  creditors.  It  is  neces- 
sary on  the  statute  of  13  Eliz.  to  prove 
that  the  partv  was  indebted  at  the  time, 
or  immediately  after  the  execution  of  the 
deed,  or  otherwise  it  would  be  attended 


with  bad  consequences,  because  the  statute 
extends  to  goods  and  chattels;  and  such 
construction  would  defeat  every  provision 
for  children  and  families,  though  the  father 
was  not  indebted  at  the  time.  Walker  r. 
Burroughs,  1  Atk.  98 ;  Battersbee  v,  Far- 
rington,  1  Swanst.  106, 113.  But  upon  the 
statute  of  27  Eliz.  ch.  4,  subsequent  pur- 
chasers for  a  valuable  consideration  may 
set  aside  the  former  voluntary  conveyance, 
though  b(md  fide  made,  even  though  such 
purchasers  had  full  notice  of  such  volun- 
tary conveyance.  Doe  v,  Routledge,  Cowp. 
711,  712;  Gooch's  case,  5  Co.  60,  61; 
Twyne's  case,  3  Co.  83 ;  Doe  v.  Manning, 
9  East,  59 ;  Buckle  v.  Mitchell,  18  Ves. 
110 ;  HoUoway  r.  MiUard,  1  Mad.  414, 
417  ;  Cotterell  v.  Howe,  13  Simons,  606. 
The  statute  of  27  Eliz.  ch.  4,  does  not 
apply  to  goods  and  chattels,  but  to  lands 
and  other  real  estate  only.  Jones  v. 
Croucher,  1  Sim.  &  Stu.  315. 
*  Ibid. 
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even  go  further ;  and  (as  we  shall  presently  see)  extend  their  aid  to 
many  cases  not  reached  by  these  statutes. 

§  853.  And,  in  the  first  place,  let  ns  consider  the  nature  and  opera- 
tion 9f  the  statute  of  18  Elizabeth,  cL  5,  as  to  creditors.  The  object 
of  the  legislature  evidently  was,  to  protect  creditors  from  those  frauds 
which  are  frequently  practised  by  debtors,  under  the  pretence  of 
discharging  a  moral  obligation;  that  is,  under  the  pretence  of  making 
suitable  provisions  for  wives,  children,  and  other  relations.  Indepen- 
dently of  the  statute,  no  one  can  reasonably  doubt  that  a  gift  or  con- 
veyance, which  has  neither  a  good  nor  a  meritorious  consideration  to 
support  it,  ought  not  to  be  valid  against  creditors ;  for  every  man  is 
bound  to  be  just  before  he  is  generous ;  ^  and  the  very  fact  that  he 
makes  a  voluntary  gift  or  conveyance  to  mere  strangers  to  the  pre- 
judice of  his  creditors,  affords  a  conclusive  evidence  that  it  is 
fraudulent.  The  statute,  while  it  seems  to  protect  the  legal  rights 
of  creditors  against  the  frauds  of  their  debtors,  anxiously  excepts 
from  such  imputation  the  b(md  fide  discharge  of  moral  duties.  It 
does  not,  therefore,  declare  all  voluntaty  conveyances  to  be  void ;  but 
only  all  fraudulent  conveyances  to  be  void.^  And  whether  a  con- 
veyance be  fraudulent  or  not  is  declared  to  depend  on  its  being  made 
"upon  good  consideration  and  honci  fide^^  It  is  not  sufficient  that 
it  be  upon  good  consideration  or  bond  fide.  It  must  be  both.  And, 
therefore,  if  a  conveyance  or  gift  be  defective  in  either  particular, 
although  it  is  valid  between  the  parties  and  their  representatives,  yet 
it  is  utterly  void  as  to  creditors. 

§  354.  This  leads  us  to  the  inquiry,  what  are  deemed  good  con- 
siderations in  the  contemplation  of  the  statute.  A  good  considera- 
tion is  sometimes  used  in  the  sense  of  a  consideration  which  is  valid 
in  point  of  law ;  and  then  it  includes  a  meritorious,  as '  well  as  a 
valuable  consideration.*  But  it  is  more  frequently  used  in  a  sense 
contradistinguished  from  valuable ;  and  then  it  imports  a  considera- 
tion of  blood,  or  natural  affection,  as  when  a  man  grants  an  estate  to 
a  near  relation  merely  founded  upon  motives  of  generosity,  prudence, 
and  natural  duty.  A  valuable  consideration  is  such  as  money, 
marriage,  or  the  like,  which  the  law  esteems  as  an  equivalent  given 
for  the  grant,  and  it  is,  therefore,  founded  upon  motives  of  justice.* 


>  Copis  V,  MiddJetoii,  2  Mad.  428 ;  Tar- 
tridge  v,  Gopp,  1  Eden,  166,  167,  168  ; 
8.  0.  Ambler,  598,  599. 

2  Doe  V.  Routledge,  Cowp.  708  ;  Ca- 
dogan  V,  Kennett,  Cowp.  482,  434 ; 
HoUoway  v,  Millard,  1  Mad.  414 ;  Sagi- 
tary  v.  Hide,  2  Vera.  44.  The  wonl 
"voluntary"  is  not  to  be  fonnd  either  in 
the  statute  of  13  Eliz.  cL  5,  or  in  the 
statute  of  27  Eliz.  ch.  4  ;  Holloway  v. 
Millard,  1  Mad.  414.     A  voluntary  con- 


veyance to  a  stranger,  made  bond  fide  by  a 
party  not  indebted  at  the  time,  would  be 
good  against  subsequent  creditors.  Hol- 
loway u.  MiUard,  1  Mad.  227,  228  ;  Walker 
V.  Burroughs,  1  Atk.  93. 
^  Ibid. ;  Bacon,  Abridg.  Fraud,  C. 

*  Copis  V,  Middleton,  2  Mad.  430 ; 
Twyne  s  case,  3  Co.  81  ;  Taylor  v.  Jones, 
2  Atk.  601  ;  Partridge  v,  Gopp,  Ambler, 
598,  599 ;  8.  c.  1  Eden,  167,  168. 

•  Blackstone's  Com.  297. 
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Deeds,  made  upon  a  good  consideration  only,  are  considered  as  merely 
volimtaiy ;  those  made  upon  a  valuable  consideration  are  treated  as 
compensatory.  The  words  "good  consideration,"  in  the  statute,  may 
be  properly  construed  to  include  both  descriptions;  for  it  cannot 
be  doubted,  that  it  meant  to  protect  conveyances,  made  bond  fde 
and  for  valuable  consideration,  as  well  as  those  made  bond  fide  upon 
the  consideration  of  blood  or  affection.^ 

§  355.  In  regard  to  voluntary  conveyances,  they  are  unquestion- 
ably protected  by  the  statute  in  all  cases,  where  they  do  not  break 
in  upon  the  legal  rights  of  creditors.  But  when  they  break  in  upon 
such  rights,  and  so  far  as  they  have  that  effect,  they  are  not  per- 
mitted to  avail  against  those  lights.  If  a  man,  therefore,  who  is 
indebted,  conveys  property  to  his  wife  or  children,  such  a  conveyance 
is,  or  at  least  may  be,  within  the  statute;  for,  although  the  con- 
sideration is  good,  as  between  the  parties,  yet  it  is  not,  in  contempla- 
tion of  law,  bond  fide;  for  it  is  inconsistent  with  the  good  faith  which 
a  debtor  owes  to  his  creditors,  to  withdraw  his  property  voluntarily 
from  the  satisfaction  of  their  claims ;  ^  and  no  man  has  the  right  to 
prefer  the  claims  of  affection  to  those  of  justice.  This  doctrine,  how- 
ever (as  we  shall  presently  see),  requires,  or  at  least  may  admit  of, 
some  qualification  in  relation  to  existing  creditors,  where  the  circum- 
stances of  the  indebtment  and  the  conveyance  repel  any  possible 
imputation  of  fraud,  as  where  the  conveyance  is  of  a  small  property 
by  a  person  of  great  wealth,  and  his  debts  bear  a  very  small  propor- 
tion to  his  actual  means. 

§  356.  But,  at  all  events,  the  same  doctrine  does  not  apply  to  a 
man  not  indebted  at  the  time,  or  in  favour  of  subsequent  creditors. 
There  is  nothing  inequitable  or  unjust  in  a  man's  making  a  voluntary 
conveyance  or  gift,  either  to  a  wife,  or  to  a  child,  or  even  to  a 
stranger,  if  it  is  not,  at  the  time,  prejudicial  to  the  rights  of  any 
other  persons,  or  in  furtherance  of  any  meditated  design  of  future 
fraud  or  injury  to  other  persons.*  If,  indeed,  there  is  any  design 
of  fraud,  or  collusion,  or  intent  to  deceive  third  persons,  in  such 
conveyances,  although  the  party  be  not  then  indebted,  the  convey- 
ance will  be  held  utterly  void,  as  to  subsequent  as  well  as  to  present 
creditors,  for  it  is  not  bond  fide.* 


*  Doe  V.  Routledge,  Cowp.  708,  710, 
711,  712  ;  Copifl  v.  mddleton,  2  Mad.  480 ; 
Twyiie*8  case,  3  Co.  81. 

2  Twyne's  case,  8  Co.  81 ;  Townshend 
r.  Windham,  2  Ves.  10,  11  ;  Doe  v.  Rout- 
ledge,  Cowp.  711 ;  Russell  v.  Hammond, 
1  Atk.  15,  18  ;  HoUoway  v.  Millard,  1 
Mad.  414  ;  Taylor  v.  Jones,  2  Atk.  600, 
601  ;  Townshend  v.  Windham,  2  Ves.  Sen. 
10  ;  Copis  V.  Middleton,  2  Mad.  425. 

3  Townshend  r.  Windham,  2  Ves.  ll ; 


Walker  v.  Burroughs,  I  Atk.  93 ;  Doe  v. 
Routledge,  Cowp.  710,  711 ;  Russell  v. 
Hammond,  1  Atk.  15,  16  ;  Holloway  v. 
Millard,  1  Mad.  414  ;  Battersbee  v.  Far- 
ringdon,  1  Swanst.  106,  118. 

*  Stileman  v.  Ashdown,  2  Atk.  481  ; 
Richardson  v.  Smallwood,  Jac.  552.  As  to 
9ubseqite7U  creditors,  it  cannot  bo  presumed 
that  a  voluntary  conveyance  is  fpiudulent, 
unless  the  party  at  the  time  is  deeply  in- 
debted.   Lord  Alvanleyi  in  Lush  v,  W  il- 
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§  357.  It  has  been  justly  remarked,  that  the  distinction  between 
cases  where  the  party  is  indebted,  and  those  where  he  is  not 
indebted,  is  dra\^n  from  considerations  too  obvious  to  require  illus- 
tration from  cases.  For,  if  a  man  indebted  were  allowed  to  divest 
himself  of  his  property  in  favour  of  his  wife  or  his  children,  his 
creditors  would  be  defrauded.  But  if  a  man  not  indebted,  and  not 
meaning  to  commit  a  fraud,  could  not  make  an  efifective  settlement 
in  favour  of  such  objects,  because,  by  possibility,  he  might  afterwards 
become  indebted,  it  would  destroy  those  family  provisions,  which  are, 
under  certain  restrictions,  a  benefit  to  the  public,  as  well  as  to  the 
individual  objects  of  them. 

§  358.  In  regard  to  voluntary  conveyances,  there  is  an  inter- 
mediate case  touching  creditors,  which  requires  consideration. 
Suppose  a  party  possessed  of  a  large  estate,  and  indebted  at  the 
same  time  to  a  considerable  amount,  but  his  debts  bearing  a  small 
proportion  to  his  actual  property,  should  make  a  settlement,  or  other 
voluntary  conveyance,  in  favour  of  his  wife  or  children,  of  a  part  of 
his  estate,  which  would  still  leave  a  large  surplus  in  his  own  hands, 
beyond  the  assets  necessary  to  pay  his  debts ;  and  afterwards,  at  a 
distance  of  time,  he  should  lose  or  spend  so  much  of  his  property  as 
not  to  leave  enough  to  dischai-ge  such  debts;  the  question  would 
then  arise,  whether,  in  regard  to  such  creditors,  the  settlement  or 
other  conveyance  would  be  void  or  not.  To  such  a  case  it  is  some- 
what difficult  to  apply  the  preceding  reasoning,  so  as  to  avoid  the 
settlement  or  other  conveyance ;  because  there  is  no  pretence  to  say, 
that  upon  the  posture  of  the  facts  any  actual  fraud  could  be  intended, 
or  that  the  creditors  were  prejudiced,  except  by  their  own  voluntary 
delay. 

§  360.  To  hold  the  settlement  void  would  be  strictiasimi  juris,  as  it 
would  assume  as  a  principle,  that  the  mere  indebtment  of  a  party  con- 
stitutes, per  86,  conclusive  evidence  of  fraud  in  a  voluntary  conveyance, 
in  all  cases  where  the  creditors,  to  whom  he  is  then  indebted,  are 
concerned.^    Nay,  it  seems  to  go  farther ;  for,  upon  the  same  reason- 


kinson  (5  Ves.  387),  said  :  "  A  single  debt 
wiU  not  do.  Every  man  must  be  indebted 
for  the  common  bills  of  his  house,  though 
he  pays  them  every  week.  It  must  depend 
upon  this,  whether  he  was  in  insolvent 
circumstances  at  the  time."  See  also 
Skarf  t7.  Soulby,  16  Sim.  481. 

*  In  TownJiend  v.  Windham  (2  Vcs. 
10,  11),  Lord  Hardwicke  said :  "  I  know 
no  case  on  the  statute  of  13  Eliz.,  where  a 
roan,  indebted  at  the  time,*  makes  a 
voluntary  conveyance  to  a  child,  without 
consideration,  and  dies  indebted,  but  that 
it  shall  be  considered  as  a  paii;  of  his 
estate  for  the  benefit  of  his  creditors,  &c." 
**  A  man  actually  indebted,  and  conveying 


voluntarily,  always  means  it  to  be  in  fraud 
of  creditors,  as  I  take  it."  Belt's  Supp. 
p.  243,  247.  But  this  language,  though 
so  very  general,  ought  not,  on  that  veir 
account,  to  have  more  than  general  truth 
ascribed  to  it,  where  the  indebtment  is  of 
a  nature  and  extent  that  makes  it  pre- 
sumptive of  fraud,  or  the  conveyance  is  a 
direct  and  immediate  interference  with 
the  rights  of  creditors.  See  Richardson  v. 
Smallwood,  Jac.  K«p.  552.  The  language 
of  Sir  B.  T.  Kiudersley,  in  Jenkyn  f. 
Yaughan,  3  Drew.  419,  quoted  with 
approval  in  Crossley  v.  £lworthy,  L.  R. 
12  £q.  158,  we  think  states  the  present 
rule    in    England    conectly.      He    says : 


S  357—361.] 


CONSTRUCTIVE  JFBAUD. 


233 


ing,  subsequent  creditors  have  been  allowed  to  participate  in  the 
same  relief,  even  though,  as  to  them  alone,  without  such  antecedent 
debts,  there  could  be  no  relief.^  The  doctrine  was  certainly  not 
understood  by  Lord  Alvanley,  as  going  to  this  extent ;  for  he  put  the 
case  upon  the  proof  of  fraud  arising  from  previous  insolvency.* 

§  361.  Where  the  conveyance  is  intentionally  made  to  defraud 
creditors,  it  seems  perfectly  reasonable  that  it  should  be  held  void, 
as  to  all  subsequent,  as  well  as  to  all  prior  creditors,  on  account  of 
ill-faith.'  But  where  the  conveyance  is  bond  Jlde  made,  and  under 
circumstances  demonstrative  of  the  non-existence  of  any  intention  to 
de&aud  any  creditor,  there  seems  to  be  some  diflSculty  in  perceiving 
how  the  subsequent  creditors  can  make  out  any  right,  as  against  the 
voluntary  grantees,  through  the  equity  of  the  antecedent  creditors.* 


"  And  with  reganl  to  creditors  bein^  so  at 
the  time,  it  is  established  that  it  is  not 
necessary  to  show  from  anything  actually 
said  or  done  by  the  party  tnat  he  had  the 
express  design  by  the  deed  to  defeat  credi- 
tors ;  but  if  he  includes  in  it  property  to 
such  an  amount  that,  having  regard  to  the 
state  of  his  property,  and  to  the  amount  of 
his  liabilities,  its  enect  might  probably  be 
to  delay  or  defeat  creditors,  if  the  court  is 
satisfied  of  that,  the  deed  is  within  the 
meaning  of  the  statute."  See  Freeman 
V.  Pope,  5  Cli.  638  (qualifying  Spirett 
V.  WiUows,  3  D.  J.  &  S.  293) ;  Kent  r. 
Riley,  14  Eq.  190.  "Where  insolvency 
follows  shortly  after  the  settlement,  the 
burden  is  on  the  settlor  to  show  that  ho 
was  solvent.  See  Crossley  v,  Elworthy, 
tUri  suf, ;  Mackay  v,  Douglas,  14  £q.  106. 
In  this  case  the  bill  was  brought  by  a 
creditor  who  had  obtained  a  judgment 
subse(^uently  to  the  settlement,  on  ground 
of  misrepresentations  made  before  the 
settlement,  there  being  debts  prior  to  the 
settlement  unpaid.  ScmbU,  that  the  claim 
for  the  misrepresentations  was  to  be  con- 
sidered  in  determining  the  question  of 
solvency  at  the  time  of  the  settlement. 
And  where  tlie  settlor  is  about  to  embark 
in  hazardous  business,  it  is  not,  it  seems, 
sufficient  to  protect  the  settlement  against 
creditors  who  become  sucli  in  the  course  of 
such  business,  that  he  was  then  solvent 
and  that  the  settlement  covered  but  a  small 
part  of  his  property.  Mackay  v.  Douglas, 
14  £(i.  106.     See  jmt,  §  362,  363. 

*  Walker  r.  Uurroughs,  1  Atk.  94 ;  1 
Mad.  Pr.  Ch.  220,  221.  See  also  Jenkyn 
V,  Vaughan,  3  Drew.  419 ;  Crossley  v. 
Elworthy,  12  Kq.  158 ;  Freeman  v.  Pope, 
it  Ch.  638,  that  where  any  antecedent 
indebtedness  remains  unpaid,  subsequent 
creditors  can  avoid  the  conveyance,  if  void- 
able by  prior  creditors. 

"  Lush  rj  Wilkinson,  5  Ves.  387  ;  s.  c. 
cited  in  Kidney  v.  Coussmaker,  12  Ves. 
150,  166.  See  also  Copis  v.  Middleton,  2 
Mad.  430  ;  Stephens  v.  Olive,  2  Bro.  Ch.  90. 


3  Richardson  v.  Smallwood,  Jac.  Rep. 
562.  Where  there  was  a  distribution  of 
property  by  father  among  his  children, 
and  no  fraudulent  intent  on  part  of  the 
fatJier,  but  his  children,  who  prompted 
the  settlement,  and  profited  by  it,  were 
aware  that  creditor*s  claims  would  be  de- 
feated, the  distribution  was  held  void. 
Cornish  v.  Clark,  14  Eq.  184.  In  Beyfiiss 
V,  Bullock,  7  Eq.  391,  the  question  was 
raised  whether  revoking  tnists  in  favour 
of  an  insolvent,  and  appointing  new  trusts, 
was  fraudulent,  the  power  to  revoke  being 
in  the  bankrupt  and  his  father,  and  exer- 
cised jointly. 

<  See  Hoiloway  «.  MiUard,  2  Mad.  419  ; 
Walker  v.  Burroughs,  1  Atk.  94.  In 
Taylor  v.  Jones  (2  Atk.  600),  the  Master 
of  the  Rolls  manifestly  proceeded  upon  the 
^und,  that  the  conveyance  was  fraudulent 
m  fact  In  Stephens  v.  Olive  (2  Bro.  Ch. 
92),  where  there  were  prior  debts,  but 
secured  by  mortgage,  Lord  Kenyon  held 
the  settlement  good.  See  also  George  v. 
Millbauke,  9  Ves.  194,  that  a  settlement, 
containing  a  provision  for  payment  of 
debts,  would  be  good  asainst  all  future 
creditors.  Lord  Eldon  there  said:  ''In 
general  cases,  priviA  facie,  a  voluntary 
settlement  will  be  taken  to  be  fraudulent. ' 
But  this  supposes  that  it  is  not  conclusive 
of  fraud ;  but  that  it  is  open  to  be  rebutted. 
In  Kidnev  v.  Coussmaxer  (12  Ves.  136, 
156),  Sir  William  Grant  said:  "Though 
there  has  been  much  controversy,  and  a 
variety  of  decisions  upon  the  question, 
whether  such  a  settlement  (a  voluntary 
settlement)  is  fraudulent  as  to  any  credi- 
tors, except  such  as  were  creditors  at  the 
time,  I  am  disposed  to  follow  the  latest 
decision,  that  of  Montague  v.  Lord  Sand- 
wich, which  is,  that  the  settlement  is 
fraudulent  only  as  against  such  creditors 
as  were  creditors  at  the  time."  Montague 
V,  Lord  Sandwich  is  nowhere  reported  at 
large.  It  was  decided  in  1797,  by  Lord 
Rosslyn,  and  is  referred  to  in  6  Ves.  386, 
and  12  Ves.  148.     Mr.  Chancellor  Kent 
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But  the  rule  laid  down  by  V.-C,  Ejudersley,  in  Jenkyns  v,  Vaughan,^ 
has  been  followed  ever  since,  that  a  subsequent  creditor  may  file 
a  bill  if  any  debt  due  at  the  date  of  the  deed  remains  unpaid 

§  362.  The  law  as  to  fraudulent  conveyances  seems  to  be  as 
follows  : — If  fraud  is  proved  as  a  fact,  whatever  be  the  extent  of  the 
settlor*s  means,  the  settlement  will  be  void  under  13  Eliz.  c.  5.^ 
But  though  fraud  is  not  proved,  it  was  laid  down  by  Lord  Westbury,' 
if  the  debt  of  the  creditor  by  whom  the  voluntary  settlement 
is  impeached  existed  at  the  date  of  the  settlement,  and  it  is  shown 
that  the  remedy  of  the  creditor  is  defeated  or  delayed  by  the 
existence  of  the  settlement,  it  is  immaterial  whether  the  debtor  was 
or  was  not  solvent  afber  making  the  settlement  But  in  the  later 
case  of  Freeman  v.  Pope,*  this  proposition  was  declared  to  be  too 
wide,  and  the  rule  was  laid  down  as  follows  : — ''  If  a  person  owing 
debts  makes  a  settlement  which  subtracts  from  the  property  which  is 
the  propeF  fund  for  the  payment  of  those  debts,  an  amount  without 
which  the  debts  cannot  be  paid,  then,  since  it  is  the  necessary  conse- 
quence of  the  settlement  (supposing  it  effectual)  that  some  creditors 
must  remain  unpaid,  it  would  be  the  duty  of  the  judge  to  direct  the 
jury  that  they  must  infer  the  intent  of  the  settlor  to  have  been 
to  defeat  or  delay  his  creditors,  and  that  the  case  is  within  the 
statute."  ^ 

§  363.  And  even  although  the  settlor  is  solvent  at  the  time  he 
mokes  the  voluntary  settlement,  yet  if  he  becomes  insolvent  within 
some  short  period  afber,  the  burden  of  proving  that  he  was  solvent  at 
the  time  when  he  executed  the  settlement,  will  rest  on  the  party  who 
executed  it,  and  not  on  the  parties  who  seek  to  set  it  aside,®  and  if 
the  voluntary  settlement  is  executed  by  a  man  who  contemplates 
going  into  trade,  or  entering  on  a  new  trade,  of  which  he  has  not  had 


has  said,  that,  in  this  case,  '*  Lord  Rosslyu 
declared  a  settlement  void  as  to  creditors 
])nor  to  its  date.  There  was  no  question 
of  insolvency  made  ;  but  it  was  clearly 
Jielil  by  Lord  Kosslyn  in  this  ease  (see  12 
Vcs.  156,  note)  that  if  the  settlement  be 
affected,  as  fraudulent  against  such  prior 
creditors,  the  subject  is  thrown  into  assets, 
and  all  subsequent  creditoi-s  are  let  in.*^ 
He  manifestly  founds  this  remark  upon 
the  Reporter's  note  (a)  in  12  Ves.  166. 
But  I  have  not  been  able  to  ascertain  that 
Lord  Rosslyn  gave  any  such  relief,  in  this 
case,  to  subsequent  creditors.  The  note  in 
5  Ves.  686,  and  12  Ves.  148,  would  rather 
lead  my  mind  to  an  opposite  conclusion, 
that  ho  gave  relief  only  to  prior  creditors 
pro  tanto.  Mr.  Atherley  (Marr.  Sett.  ch. 
IS,  p.  213,  note  1)  has  expressed  an  un- 
qualiiied  dissent  from  this  supposed  opinion 
of  Lord  Rosslyn  ;  and,  in  my  judgment, 
with  very  great  reason.  Where  the  settle- 
ment is  set  aside,  as  an  intentional  fraud 


upon  creditors,  there  is  strong  reason  for 
holding  it  so,  as  to  subseonent  creditors, 
and  to  let  them  into  the  full  benefit  of  the 
property.  Richardson  v.  Smallwood,  Jac 
Kep.  632.  See  also  Holloway  v,  Millard, 
1  Mad.  414.  But  see  Walker  v.  Burroughs, 
1  Atk.  94,  on  this  point  So  a  ^t-nuptial 
settlement  by  a  trader  of  all  his  property, 
present  and  future,  reserving  his  stock-in- 
trade,  was  held  fraudulent,  bankruptcy 
following  in  five  years,  thotu^h  all  existing 
debts  were  paid.  Ware  v,  Ganmer,  7Eq.  317. 
»  3  Drew.  419. 

2  Holmes  v,  Penney,  3  K.  &  J.  90,  99 ; 
Stevens  v.  Olive,  2  Bro.  C.  C.  90  ;  Richard- 
son V.  Smallwood,  Jac.  662. 

3  3  D.  J.  &  S.  293. 

*  9  Eq.  206,  5  Ch.  538. 

*  Per  Lord  Hatherley,  5  Ch.  641. 

*  Townsend  v.  Westacott,  2  Beav.  340, 
4  Beav.  68  ;  Mackay  v.  Douglas,  14  £q. 
106  ;  Crossley  r.  Elworthy,  12  Eq.  158. 
See  p.  168. 
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experience^  and  the  issue  of  which  he  therefore  knows  to  be  uncer- 
tain, his  subsequent  creditors  will  be  entitled  to  set  the  settlement 
aside,  if  in  the  settlement  the  bulk  of  the  settlor's  property  is 
included.  ''  For  a  man  is  not  entitled  to  go  into  a  hazardous  business 
and  immediately  before  doing  so  settle  all  his  property  voluntarily, 
the  object  being  this, '  If  I  succeed  in  business  I  make  a  foi-tune  for 
myself ;  if  I  fail,  I  leave  my  creditors  unpaid.  They  will  bear  the 
loss.'  That  is  the  very  thing  which  the  statute  of  Elizabeth  was 
meant  to  prevent.'*  ^ 

§  364.  And  if  the  person  who  has  made  the  voluntaiy  settlement 
has  guaranteed  the  debt  of  another,  he  cannot  thus  convey  the  whole 
of  his  property,  and  then  support  the  settlement  by  showing  that 
when  he  made  it,  the  person  guaranteed  had  assets  enough  to  pay  the 
amount  guaranteed,  unless  the  state  of  things  was  such  as  to  make 
the  liability  of  the  guarantor  veiy  remote.  Nor  can  a  debt  due  from 
the  person  guaranteed  to  the  guarantor  be  looked  upon  as  an  avail- 
able asset  for  meeting  the  liability  on  the  guarantee.^ 

§  365.  And  a  settlement  of  leaseholds,  which  would  otherwise  be 
voluntary,  will,  notwithstanding  the  doctrine  of  Price  v.  Jenkins,'  not 
be  rendered  less  voluntaiy,  because  the  leaseholds  so  settled  contain 
covenants  which  will  have  to  be  performed  by  the  lessee.  "  For  the 
words  'good  consideration'  cannot  mean  that  if  some  obligations 
attaching  to  the  property  went  to  the  new  owner  in  exoneration  of 
the  settlor,  that  made  the  conveyance  a  conveyance  for  valuable  con- 
sideration, any  moi'e  than  a  voluntary  settlement  of  shares  not 
paid-up  would  cease  to  be  voluntary  because  the  transferee  would  be 
liable  to  calls  on  the  shares."  * 

§  366.  Voluntary  settlements  are  also  rendered  liable  to  be  made 
void  by  the  Bankruptcy  Act,  1883,  sect  47,  par.  1,  which,  re-enacting 
the  provisions  of  former  Acts,  provides  that  any  settlement  of  pro- 
perty not  being  a  settlement  made  before  and  in  consideration  of 
marriage,  or  made  in  favour  of  a  purchaser  or  incumbrancer  in  good 
faith  and  for  valuable  consideration,  or  a  settlement  made  on  or  for 
the  wife  or  children  of  the  settlor  of  property  which  has  accrued  to 
the  settlor  after  marriage  in  right  of  his  wife,  shaU,  if  the  settlor 
becomes  bankrupt  within  two  years  after  the  date  of  the  settlement. 


>  Per  Sir  G.  Jessel,  M.B.,  in  Ex  parU 
Russel,  In  rt  Butterworth,  19  Ch.  D.  588. 
See  p.  598. 

2  In  re  Ridler,  Ridler  v.  Ridler,  22  Cli. 
D.  74.  See  the  judgment  of  Earl  of 
Selborne,  L.C.,  at  p.  80. 

3  5  Ch.  D.  619.  In  this  case  it  was 
held  that,  under  27  Eliz.  c.  4,  a  convey- 
ance of  leaseholds  was  not  void  as  against 
a  subsequent  parchaser  fop  value.  See 
also  Ex  parte  Uohle,  26  W.  R.  407,  and 


Ex  parte  Hillman,  10  Ch.  D.  622. 

*  In  re  Ridler,  Ridler  v.  Ridler,  22  Ch. 
D.  74.  See  judgment  of  Sir  G.  Jessel, 
M.  R.,  p.  81.  And  see  the  late  case  of 
Brenton  v.  Lulham  (W.  N.  1884,  p.  186), 
where  Mr.  Justice  Kay  held,  that  a  settle- 
ment of  a  leasehold  might  be  treated  as 
for  value  under  the  Statute  of  27  Eliz. 
ch.  4,  and  yet  be  for  all  other  purposes 
voluntary. 
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be  void  against  the  trustee  in  the  bankruptcy^  and  shall^  if  the  settlor 
becomes  bankrupt  at  any  subsequent  time  within  ten  years  after  the 
date  of  the  settlement,  be  void  against  the  trustee  in  bankruptcy^ 
unless  the  parties  claiming  under  the  settlement  can  prove  that  the 
settlor  was,  at  the  time  of  making  the  settlement,  able  to  pay  all  his 
debts  without  the  aid  of  the  property  contained  in  the  settlement, 
and  that  the  interest  of  the  settlor  in  such  propei-ty  had  passed  to  the 
trustee  of  such  settlement  on  the  execution  thereof. 

§  3G9.  Having  thus  given  the  state  of  the  law  with  regard  to  volun- 
tary conveyances,  we  proceed  to  remark  that  a  conveyance,  even  if  for 
a  valuable  consideration,  is  not,  under  the  statute  of  13th  of  Elizabeth, 
valid  in  point  of  law  from  that  circumstance  alone.  It  must  also  be 
bond  fide ;  for  if  it  be  made  with  intent  to  defraud  or  defeat  credi- 
tors, it  will  be  void,  although  there  may,  in  the  strictest  sense,  l)e  a 
valuable,  nay,  an  adequate,  consideration.  This  doctrine  was  laid 
.down  in  Twyne's  case  (3  Co.  81),  and  it  has  ever  since  been  steadily 
adhered  to.^  Cases  have  repeatedly  been  decided,  in  which  persons 
have  given  a  full  and  fair  price  for  goods,  and  where  the  possession 
has  been  actually  changed ;  yet  being  done  for  the  purpose  of  defeat- 
ing creditors,  the  transaction  has  been  held  fraudulent,  and,  there- 
fore, set  aside.-  Thus,  where  a  person,  with  knowledge  of- a  decree 
against  the  defendant,  bought  the  house  and  goods  belonging  to  him, 
and  gave  a  full  price  for  them,  the  court  said,  that  the  purchase, 
being  with  a  manifest  view  to  defeat  the  creditor,  was  fraudulent, 
and,  notwithstanding  the  valuable  consideration,  void.^  So,  if  a  man 
should  know  of  a  judgment  and  execution,  and,  with  a  view  to  defeat 
it,  should  purchase  the  debtor's  goods,  it  would  be  void  ;  because  the 
purpose  is  iniquitous.^ 

§  370.  By  the  Bankruptcy  Act,  1882,  §  48,  re-enacting  the  former 
law  (§  92  of  Bankruptcy  Act,  1869)  on  the  subject,  it  is  provided 
that :  Every  conveyance  or  transfer  of  property,  or  charge  thereon 
made,  every  payment  made,  every  obligation  incurred,  and  every 
judicial  proceeding  taken  or  suffered  by  any  person  unable  to  pay  his 
debts  as  they  become  due  from  his  own  money,  in  favour  of  any 
creditor,  or  any  person  in  trust  for  any  creditor,  with  a  view  to  giving 
such  creditor  a  preference  over  the  other  creditors,  shall,  if  the  person 
making,  taking,  paying,  or  suffering  the  same  is  adjudged  bankrupt 


*  Cadogan  v.  Kenuett,  CJowp.  434  ; 
"Woi-selcy  v.  Do  Mattos,  1  Burr.  474,  475. 

2  Cadogan  v.  Eennett,  Cowp.  434. 

'  Ibid. ;  Woreeley  v.  De  Mattos,  1  Burr. 
474,  475.  That  a  participation  by  gi-antee 
in  fraudulent  intent  to  hinder  the  creditors 
of  the  grantor,  will  make  the  transaction 
voidable  though  full  value  was  paid,  see 
Holmes  v.  Penney,  3  K.  &  J.  90. 

**  Ibid. ;  Worseley  v.  De  Mattos,  1  Burr. 


474,  476.  That  if  it  is  a  bmid  fide  sale, 
and  not  a  mere  cover,  intent  to  defeat  a 
particular  creditor  will  not  make  the 
transaction  fraudulent,  see  Wood  v.  Dixie, 
7  Q.  B.  892  ;  Hale  r.  Saloon  Omnibus 
Co.,  4  Drew.  492  ;  Darvill  v.  Terry,  6  H. 
&  N.  807.  And  d  fortiori  an  insolvent 
may  sell  or  mortgage  where  the  intent  is 
to  get  money  to  pay  his  debts.  In  re 
Coleman,  1  Ch.  128. 
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on  a  bankruptcy  petition  presented  within  three  months  after  the 
date  of  making,  taking,  paying,  or  suffering  the  same,  be  deemed 
fraudulent  and  void  as  against  the  trustee  in  the  bankruptcy.  This 
section  shall  not  affect  the  rights  of  any  person  making  title  in  good 
faith  and  for  valuable  consideration,  through  or  under  a  creditor  of 
the  bankrupt.^  In  order  that  a  payment  of  money,  or  a  transfer  of 
property,  made  by  a  debtor  in  favour  of  one  of  his  creditoi's,  should 
be  void  as  a  fraudulent  preference,  it  is  sufficient  that  the  preferring 
the  creditor  should  have  been  the  substantial,  effectual,  or  dominant 
view  with  which  the  debtor  made  it ;  it  is  not  necessary  that  it  should 
have  been  his  sole  view.^  But  to  make  a  transaction  fraudulent 
within  the  above  provisions,  the  payment  or  other  act  must  not  be 
done  under  pressure,  but  the  pressure  must  be  real.^  A  threat  to 
bring  an  action,  made  by  his  creditor  against  the  debtor,  will  not  be 
such  a  pressure  as  will  render  the  payment  valid,  for  such  a  threat 
can  have  no  influence  on  a  man  who  knows  he  must  be  a  bankrupt 
immediately.^  To  determine  whether  a  payment  or  other  act  is 
fraudulent  or  not,  the  court  must  now  only  have  regard  to  the  above 
enactment'^ 

§  371.  It  may  be  added  that,  although  voluntary  conveyances  are 
or  may  be  void  as  to  existing  creditors,  they  are  perfect  and  effectual 
as  between  the  parties,  and  cannot  be  set  aside  by  the  grantor,  if  he 
should  become  dissatisfied  with  the  transaction.®  It  is  his  own  folly 
to  have  made  such  a  conveyance.  They  are  not  only  valid  as  to  the 
gi-antor,  but  also  as  to  his  heirs,  and  all  other  persons  claiming  under 
'  him  in  privity  of  estate  with  notice  of  the  fraud.^  A  conveyance  of 
this  sort  (it  has  been  said,  with  great  truth  and  force)  is  void  only  as 
against  creditors ;  and  then  only  to  the  extent  in  which  it  may  be 
necessary  to  deal  with  the  conveyed  estate  for  their  satisfaction.  To 
this  extent,  and  to  this  only,  it  is  treated  as  if  it  had  not  been  made. 
To  every  other  purpose  it  is  good.  Satisfy  the  creditor,  and  the 
conveyance  stands.^  And  if  a  creditor  is  a  party  to  such  deed  and 
acquiesces  in  it,  he  cannot  afterwards  avoid  it;  nor  can  any  one 
claiming  under  him.®  But  the  trustees  of  a  bankrupt,  or  an 
insolvent  debtor,  are  entitled  to  the  same  rights  and  stand  in  the 


>  As  to  this,  see  Butcher  v.  Stead,  9  Ch. 
595 ;  7  H.  L.  889  ;  ExparU  Stubbins,  In 
re  Wilkinson,  17  Gh.  D.  58. 

s  £x  parU  HiU,  In  re  Bird,  28  Ch.  D. 
695. 

3  Ex  parte  Crayen,  In  re  Craven  and 
Marshall,  10  Ea.  468. 

*  Ex  parU  Hall,  In  re  Cooper,  19  Ch. 
B.680. 

^  ExparU  Griffith,  In  re  Wilcoxon,  28 
Ch.  D.  69.  See  also  Ex  parte  Lancaster, 
/nreMarsden,  25  Ch.  D.  811,  a  case  where 


the  transaction,  though   suspicioiis,   was 
not  hold  to  be  fraudulent. 

*  Petre  v,  fispinasse,  2  Mylne  k  Keen, 
496  ;  Bill  v.  Cureton,  id.  510,  580.  But 
see  postf  §  426. 

7  Randall  v.  Phillips,  3  Mason,  878. 

8  Sir  W.  Grant,  in  Curtis  v.  Price,  12 
Ves.  108  ;  Worseley  v,  De  Mattos,  1  Burr. 
474 ;  1  Mad.  Pr.  Ch.  222,  228. 

»  Olliver  v.  King,  8  De  G.  M.  k  G.  110 ; 
Baldwin  v.  Cawthonie,  19  Ves.  164  ;  Steel 
V.  Brown,  1  Taunt  381. 
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same  predicament  as  the  creditors  them^lves,  and  are  deemed  to 
represent  them.^ 

§  371  c^.  It  seems  that  if  a  man  having  made  a  voluntary  settle- 
ment of  land  contracts  to  sell  it,  the  vendee  can  xiompel  a  specific 
perfoimance  of  the  contract  against  him,  but  that  be,  under  ordi- 
nary circumstances,  cannot  compel  specific  performance  against  the 
vendee.*  But  if  the  vendee  says  he  is  willing  to  complete,  on  getting 
a  good  title,  seeing  that  it  is  in  the  vendee's  power  to^  obtain  a  good 
title,  specific  performance  can  be  enforced  against  the  vendee.' 

§  372.  The  circumstances  under  which  a  conveyance  will  be 
deemed  purely  voluntary,  or  will  be  <}eemed  affected  by  a  con- 
sideration valuable  in  itself,  or  in  furtherance  of  an  equitable  obli- 
gation,  axe  yeiy  important  to  be  considered ;  but  they  more  pioperiy 
belong  to  a  distinct  treatise  upon  the  .nature  andmajidity  of  settle- 
ments. It  may  not,  however,  be  useless  to  remark,  in  this*place,  that 
a  settlement  m£^le  upon  a  wife  after  marriage  is  not  to  }>&  treated  as 
wholly  voluntary,  where  it  is  done  in  performance  of.  a  duty  which  a 
court  of  equity  would  enforce.  Thus,  if  a  man  should  contract  a 
marriage  by  stealth  with  a  young  lady  Jiaving  a  considerable  fortune 
in  the  hands  of  trustees,  and  he  should  afterwards  make  a  suitable 
settlement  upon  her  in  consideration  of  that  fortune,  the  settlement 
would  not  be  set  aside  in  favour  of  the  creditors  of  the  husband,  since 
a  court  of  equity  would  not  suffer  him  to  take  possession  of  her  for- 
tune without  making  a  suitable  settlement  upon  her>  It  has  been 
said  that  a  poaUnnptial  voluntary  agreement  by  a  father  to  make  a 
provision  for  a  child,  will  be  specifically  enforced  in  equity,  as  founded 
in  moral  duty.^  But  this  doctrine,  although  it  has  the  support  of 
high)y  respectable  authorities,  seems  now  entirely  overthrown.* 

§  373.  In  like  manner,  what  circumstances,  connected  with  volun- 
tary or  valuable  conveyances,  are  badges  of  fraud,  or  raise  presump- 
tions of  intentional  bad  faith,  though  very  important  ingredients  in 
the  exercise  of  equitable  jurisdiction,  fall  rather  within  the  scope  of 


^  Doe  V.  Ball,  11  Mees.  k  Welsh.  531, 
583.  An  uncertificated  bankmpt  cannot 
sue  in  eqnity  for  personal  fraud,  though 
assignee  is  party  to  the  fraad,  and  made 
defendant    Motion  v.  Moojen,  14  £q.  202. 

s  Smith  r.  Garland,  2  Mer.  128. 

»  Peter  v.  NicoUs,  11  Eq.  391.    . 

*  Post,  §§  1372,  1373,  1377,  1415 ;  Moor 
V,  Rycault,  Proc.  Ch.  22,  and  other  cases 
cited  in  1  Fonbl.  Eq.  B.  1,  ch.  4,  §  12,  and 
note  (b) ;  id.  ch.  2,  §  6,  note  (k) ;  Jones  v. 
Marsh,  Cas.  T.  Talb.  64  ;  Wheeler  v. 
Caryll,  Amb.  121 ;  Jewson  v.  Moulson,  2 
Atk.  417 ;  Middlecome  v.  Marlow,  2  Atk. 
519  ;  Ward  v.  Shallet,  2  Ves.  16  ;  Bams- 
den  V.  Hylton,  2  Ves.  804 ;  Amndell  v. 


Phipps,  10  Yes.  139 ;  Bnssell  v,  Hammond, 
1  Atk.  13. 

*  Ellis  V,  Nimmo,  Lloyd  &  Goold,  333. 
But  see  Moore  v.  Crofton,  3  Jones  k  Lat. 
438  ;  post,  §  706,  706  a,  787,  798  J,  978. 
See  also  that  a  voluntair  assignment  of  a 
bond  is  a  conclusive  title  to  the  assignee 
against  the  estate  of  the  assignor,  ror- 
tescue  V.  Barnett,  3  M.  &  Keen,  36,  42, 
43  ;  anU,  §  176  ;  pod,  §  438,  note  (1) ; 
Jeffreys  v.  Jeffreys,  1  Cnig  k  Phillips,  138, 
141. 

^  See  Holloway  v.  Headington,  .^  Si)D. 
324, 825  ;  and  Jefireys  v,  Jeffireys,  1  Craig  k 
PhilUps,  188,  141 ;  post,  §488,  706,  706  a» 
787,  798,  973. 
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treatises  on  evidence,  than  of  discussions  touching  jurisdiction.^  It 
may,  however,  be  generally  stated,  that  whatever  would  at  law  be 
deemed  badges  of  fraud,  or  presumptions  of  ill  faith,  will  be  fully 
acted  upon  in  courts,  of  equity.  But,  on  the  other  hand,  it  is  by 
no  means  to  -be  deemed  a  logical  conclusion,  that,  because  a  trans- 
action could  not  be  reached  at  law  as  fraudulent,  therefore  it  would 
be  equaUy  safe  against  the  scrutiny  of  a  court  of  equity;  for  a 
court  of  equity  requires  a '  scrupulous  good  faith  in  transactions 
which  the  law  might  not  repudiate.  It  acts  upon  conscience,  and 
does  not  content  itself  with^  the  narrower  views  of  legal  remedial 
justice.  .  ^ 

§  374.  The  questibn  has  ^een  much  discussed,  how  far  a  settle- 
ment^ made  after  marriage,  in  pursuance  of  an  asserted  parol  agree- 
ment before  migrrioge,  ig  vali<ji>  as  against  creditors,  in  cases  affected 
by  the  ^t«tute  of  Frauds. "  There  is  no  doubt,  that  such  a  settlement, 
made  in  pijrsuance  oi  a  prior  valid  written  agreement,  would  be 
completely  effectual«egainst  creditors.  But  the  difficulty  is,  whether 
such  a  settlement,  executed  in  pursuance  of  a  parol  contract,  obliga- 
toiy  mrforo  consdentice,  ongjui  to  be  protected,  when  made,  although 
it  might  not  be  capable  of  being  enforced,  if  not  made.  It  is  certain 
that  the  mere  performance  of  a  moral  duty,  even  of  l^e  most  merito^ 
rious  nature,  has  not  been  deemed  sufficient  to  protect  a  voluntary 
conveyance,  even  in  favour  of  a  deeply  injured  party,  to  whom  it  is 
designed  to  be  a  compensation  for  injustice  and  deceit.^  And  hence 
the  difficulty  is  increased  of  giving  effect  to  a  contract,  which,  in  its 
9wn  character,  although  founded  upon  an  intrinsic  valuable  consi- 
deration, is  yet,  in  contemplation  of  law,  deemed  to  be  a  nudvmi 
pactv/nu  There  havje  been  some  struggles  in  courts  of  equity  to 
maintain  the  efficacy  of  such  a  post-nuptial  settlement  against 
creditors,  where  it  purported  to  be  founded  upon  a  parol  agreement 
before  marriage,  recited  in  the  settlement.  But  the  strong  inclina- 
tion of  these  courts  now  seems  to  be,  to  consider  such  a  settlement 
incapable  of  support  from  any  evidence  of  a  parol  contract ;  since  it 
is  in  effect  an  attempt  to  supersede  the  Statute  of  Frauds,  and  to  let 
in  all  the  mischiefs  against  which  that  statute  was  intended  to  guard 
the  public  generally,  and  especially  to  guard  creditors.'    This  view 


.   1  Twyne's  case,  8  Co.  80. 
'    2  Gilham  v,  Locke,  9  Ves.  612  ;  Lady 
Cox'g  case,  3  P.  Will.  839  ;  Priest  v.  Par- 
Vott,  2  Ves.  160. 

'  According  to  Mr.  Cox's  report  of  Dun- 
das  V.  Dntens  (2  Cox,  235),  Lord  Thnrlow 
actually  held  snch  a  settlement  valid,  as- 
serting that  it  conld  not  bo  deemed  fraudu- 
lent, and  that  the  cases,  though  they  had 
gone  a  great  way  in  treating  settlements 
lifter  marriage  as  fraudulent,   had  never 


ffone  to  such  a  length  as  that.  Hr.  Cox 
having  been  of  counsel  in  that  case,  his  re- 
port is  probably  accurate.  The  point  m 
not  so  strongly  stated  in  the  report  of  the 
same  case  in  1  Ves.  Jr.  196.  But  Lord 
Thurlow  is  there  made  in  effect  to  say  : 
**  If  the  husband  made  an  agreement  be- 
fore marriage,  that  he  would  settle,  and 
then,  in  fraud  of  the  agreement,  got  mar- 
ried, that  he  would  be  Ix^und  by  the  agree- 
ment ;  and  he  thought  there  was  a  case  in 
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was  taken  by  Lord  Cranworth  in  Warden  v,  Johes,^  who  there  says, 
"  Lord  Thurlow  decided  in  Dundas  v,  Dutens,^  that  such  a  settlement 
is  good,  and  on  that  decision  I  will  only  remark,  that  if  it  be  a  cor- 
rect view  of  the  law,  the  whole  policy  of  the  statute  is  defeated.  It 
cannot  be  enough  merely  to  say,  in  writing,  that  there  was  a  previous 
parol  agreement.  It  must  be  proved  that  there  was  such  an  agree- 
ment, and  to  let  in  proof  is  precisely  what  the  statute  meant  to 
forbid."^  Dundas  v.  Dutens  must, therefore,  be  taken  to  be  overruled 
and  the  doctrine  laid  down  bv  Lord  Cranworth  to  be  the  settled  law 
on  the  subject. 

§  375.  The  same  policy,  of  affording  protection  to  the  rights  of 
creditors,  pervades  the  provisions  of  the  statute  of  3rd  and  4th  of 
William  and  Mary,  ch.  14,  respecting  devises  in  fraud  of  creditors. 
There  is  an  apparent  anomaly  in  equity  jurisprudence  upon  this 
subject,  not  easily  reconcilable  with  sound  principles.  The  statute 
of  William  and  Mary  is  confined  to  fraudulent  devises ;  and,  there- 
fore, fraudulent  conveyances,  whether  voluntary  or  not,  are  not 
reached  by  it.  And,  hence,  it  has  been  adjudged,  that,  if  a  man 
makes  a  conveyance  of  lands  in  his  lifetime,  in  order  to  defraud  his 
creditors,  and  dies,  his  bond-creditors  have  no  right  to  set  aside  the 
conveyance ;  for  the  statute  (it  is  said)  was  only  designed  to  secure 
such  creditors  against  imposition,  which  might  be  supposed  in  a 
man's  last  sickness.  But,  if  he  gave  away  his  effects  in  his  lifetime, 
this  prevented  the  descent  of  so  much  to  the  heir;  and,  conse- 
quently, took  away  their  remedy  against  the  heir,  who  was  liable 
only  in  respect  to  land  descended.  And  as  a  bond  is  no  lien  whatever 
on  lands  in  the  hands  of  the  obligor,  much  less  can  it  be  so  when  they 
are  given  away  to  a  stranger.*    This  doctrine  has  been  strongly 


point  That  it  would  be  a  kind  of  fraud, 
against  which  the  court  would  relieve.  If 
tliere  was  a  parol  agreement  for  a  settle- 
ment upon  marriage,  after  marriage  a  suit 
upon  the  ground  of  part  performance  would 
not  do,  because  the  statute  is  expressed  in 
that  manner.  And  he  then  asked  the 
question,  whetherthere  was  any  case  where, 
in  the  settlement,  the  parties  recite  an 
agreement  before  marriage,  in  which  it  has 
been  considered  as  within  the  statute  ? " 
The  distinction  between  cases  of  fraud  and 
a  mere  reliance  upon  a  parol  agreement  for 
a  settlement  before  marriage  and  in  con- 
sideration thereof,  is  expressly  taken  in 
Lady  Montacute  v.  Maxwell  (1  P.  Will. 
619,  620) ;  8.  c.  Preced.  in  Ch.  526  ;  1 
Str.  236  ;  1  Eq.  Cas.  Abr.  p.  19,  pi.  4, 
where  the  Lord  GhanceUor  said :  "In 
cases  of  fraud,  equity  should  relieve,  even 
afindnst  the  words  of  the  statute,  &c  But 
where  there  is  no  fraud,  only  relying  upon 
the  honour,  word,  or  promise  of  the  defen- 
dant, the  statute  making  these  promises 


void,  equity  will  not  interfere."  1  Yea. 
Jr.  199,  note  (a) ;  post,  §  768.  This  may 
be  correct  in  cases  of  parol  promises  in 
consideration  of  marriages,  for  the  Statute 
of  Frauds  (29  Car.  II.  ch.  S,  §  4)  expressly 
declares,  that  no  action  shaU  be  brought, 
whereby  "  to  chaige  any  person  upon  an 
a^ement  made  in  consideration  of  mar- 
na^e,"  unless  the  agreement  shall  be  in 
wnting  and  si^ed  oy  the  party  to  be 
charged  therewith ;  for  in  such  a  case  it 
seems  to  have  been  held,  that  the  marriage 
is  not  a  part  performance  to  take  the  case 
out  of  the  statute.  See  Montacute  v. 
Maxwell,  ibid. ;  Dundas  v.  Dutens,  1  Yes. 
Jr.  196  ;  8.  c.  2  Cox,  285 ;  Redding  v. 
Wilkes,  8  Bro.  Ch.  400,  401 ;  Taylor  p. 
Beech,  1  Yes.  297,  298. 

^  De  G.  &  J.  76. 

»  2  Cox,  325. 

'  De  O.  &  J.  85.  See  also  Irswell  «. 
Shenton,  8  Ch.  D.  818. 

••  Parslow  V,  Wead«n,  1  Eq.  Abridflr.  14, 
PI.  7. 
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questioaed :  and,  at  the  time  when  it  was  promulgated,  gave  great 
dissatisfaction.^  And,  hence,  we  may  see  the  reason  why  voluntary 
conveyances  of  lands  cannot  be  set  aside,  except  by  creditors  who 
have  reduced  their  debts  to  judgment  before  the  death  of  the  party ; 
for,  until  that  time,  they  constitute  no  lien  on  the  land.^ 

§  377.  These  cases  of  interposition  in  favour  of  creditors,  being 
founded  upon  the  provisions  of  positive  statutes,  a  question  was 
made  at  an  early  day  whether  they  were  exclusively  cognizable  at 
law;  or  they  could  be  carried  into  effect  also  in  equity.  The 
jurisdiction  of  courts  of  equity  is  now  firmly  established;  for  it 
extends  to  cases  of  fraud,  whether  provided  against  by  statute  or 
not.  And,  indeed,  the  remedial  justice  of  a  court  in  equity  in 
many  cases  arising  under  these  statutes,  is  the  only  effectual  one 
which  can  be  administered  ^  as  that  of  courts  of  law  must  often  fail 
from  the  want  of  adequate  powers  to  reach  or  redress  the  mischief. 

§  378.  There  are  other  cases  of  constructive  frauds  against 
creditors,  which  the  wholesome  moral  justice  of  the  law  has  equally 
discredited  and  denounced.  We  refer  to  that  not  unfrequent  class 
of  cases,  in  which,  upon  the  failure  or  insolveney  of  their  debtors, 
some  creditors  have,  by  secret  compositions,  obtained  undue  advan- 
tages, and  thus  decoyed  other  innocent  and  unsuspecting  creditors 
into  signing  deeds  of  composition,  which  they  supposed  to  be  founded 
upon  the  basis  of  entire  equality  aud  reciprocity  among  all  the 
creditors ;  when,  in  fact,  there  was  a  designed  or  actual  imposition 
upon  all  but  the  favoured  few.  The  purport  of  a  composition  or 
trust-deed,  in  cases  of  insolvency,  usually  is,  that  the  property  of  the 
debtor  shall  be  assigned  to  trustees,  and  shall  be  collected  and  dis- 
tributed by  them  among  the  creditors,  according  to  the  order  and 
terms  prescribed  in  the  deed  itself.  And,  in  consideration  of  the 
assignment,  the  creditors,  who  become  parties,  generally  agree  to 
release  all  their  debts,  beyond  what  the  funds  will  satisfy.  Now,  it  is 
obvious,  that  in  all  transactions  of  this  sort,  the  utmost  good  faith  is 
required  ;  and  the  very  circumstance  that  other  creditors,  of  known 
reputation  and  standing,  have  already  become  parties  to  the  deed, 
will  operate  as  a  strong  inducement  to  others  to  act  in  the  same  way. 
But,  if  the  signatures  of  such  prior  creditors  have  been  procured  by 
secret  arrangements  with  them,  more  favourable  to  them  than  the 
general  terms  of  the  composition  deed  warrant,  those  creditors  really 
act  (as  has  been  said  by  a  very  significant,  although  a  homely  figure) 
as  decoy-ducks  upon  the  rest.  They  hold  out  false  colours  to  draw  in 
others,  to  their  loss  or  ruin. 

*  Pardow  «. Weaden,  1  Eq.  Abridgement,         '  Colman  v,  Croker,  1  Vea.  Jr.  160.  But 
14  PI.  7,  and  Jones  v.  Marsh,  Cas.  T.      Bee  Lister  i;.  Turner,  6  Hare,  281. 
Talb.  64. 
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§  379.  la  modern  times,  the  doctrine  has  been  acted  upon  in 
courts  of  law,  as  it  has  long  been  in  courts  of  equity,  that  such 
secret  arrangements  are  utterly  void,  and  ought  not  to  be  enforced, 
even  against  the  assenting  debtor,  or  his  sureties,  or  his  friends.^ 
There  is  great  wisdom,  and  deep  policy,  in  the  doctrine ;  and  it  is 
founded  in  the  best  of  all  protective  policy,  that  which  acts  by  way 
of  precaution,  rather  than  by  mere  remedial  justice ;  for  it  has  a 
strong  tendency  to  suppress  all  frauds  upon  the  general  creditors, 
by  making  the  cunning  contrivers  the  victims  of  their  own  illicit 
and  clandestine  agreements.  The  relief  is  granted  not  for  the  sake 
of  the  debtor,  for  no  deceit  or  oppression  may  have  been  practised 
upon  him ;  but  for  the  sake  of  honest,  and  humane,  and  unsuspect- 
ing creditors.  And,  hence,  the  relief  is  granted  equally,  whether 
the  debtor  has  been  induced  to  agree  to  the  secret  bargain  by  the 
threats  or  oppression  of  the  favoured  creditors,  or  whether  he  has 
been  a  mere  volunteer,  oflfering  his  services,  and  aiding  in  the 
intended  deception.  Such  secret  bargains  are  not  only  deemed 
incapable  of  being  enforced  or  confirmed,  but  even  money  paid 
imder  them  is  recoverable  back,  as  it  has  been  obtained  against 
the  clear  principles  of  public  policy.-  And  it  is  wholly  immaterial, 
whether  such  secret  bargains  give  to  the  favoured  creditors  a  larger 
sum,  or  an  additional  security  or  advantage,  or  only  misrepresent 
some  important  fact ;  for  the  effect  upon  other  creditors  is  precisely 
the  same  in  each  of  these  cases.  They  are  misled  into  an  act,  to 
which  they  might  not  otherwise  have  assented.^ 


X 


^  Chesterfield  v.  Jansscn,  1  Atk.  852  ;  1 
Ves.  165,  166 ;  3  P.  Will.  131  ;  Cox's 
note  ;  Spurrctt  v.  Spiller,  1  Atk.  105  ; 
Jackman  v.  Mitchell,  13  Yes.  581  ;  Smith 
V.  Bromley,  Doug.  696,  note  ;  Jones  v. 
Barkley,  id.  696,  note ;  Cocksliott  v. 
Bennett^  2  T.  R.  768  ;  Jackson  v.  Lomas, 
4  T.  R.  166  ;  Fawcett  r.  Gee,  4  Anst.  910. 

2  Smith  V.  Bromley,  Doug.  696,  note ;. 
Jones  V,  Barkley,  id.  695,  note  ;  Jackman 
U.  Mitchell,  IS  Ves.  681 ;  Ex  parte  Sadler 
and  Jackson,  16  Yes.  65;  Mawson  i;. 
Stock,  6  Yes.  300  ;  Mare  v,  Sandford,  1 
Gitr.  288 ;  Hall  u  Dyson,  If  Q.  B.  (n.  8.) 
785  ;  Wood  v.  Barker,  1  Eq.  139  ;  McKewan 
V.  Sanderson,  20  Eq.  66. 

s  Ibid.  ;  I'^stahrook  v.  Scott,  3  Ye«. 
456  ;  Constantine  v.  Blache,  1  Cox,  287  ; 
Cullingworth  r.  Lloyd,  2  Beav.  385,  and 
tlie  learned  note  of  the  Reporter,  p.  390  ; 
Leicester  v.  Rose,  4  East,  372.  In  Cullinff- 
worth  V.  Lloyd,  Lord  Langdale  said  :  *' It 
must  be  observed  that  Edmund  Grundy 
\vas  winding  up  the  business  under  a  power 
of  attorney,  which  enabled  him  to  pay  the 
debts  by  an  equal  pound  rate  ;  but  it  does 
not  appear,  that  there  was  any  general 
piceting  of  the  creditors,  or  any  agreement 


entered  into  by  the  creditors  generally. 
The  advertisements,  however,  show  a  pro- 
position to  the  creditors  at  large  to  pay 
them  all  a  composition  on  certain  terms ; 
and  although  every  creditor  was  at  liberty 
to  refuse  the  composition,  it  is  established 
by  a  series  of  decisions,  that  a  creditor 
cannot  ostensibly  accept  such  composition 
and  sign  the  deed,  which  expresses  his  ac- 
ceptance of  the  terms,  and  at  the  same 
time  stipulate  for  or  secure  to  himself  a 
peculiar  and  separate  ad^'antage,  which  is 
not  expressed  upon  the  deed ;  and  in  the 
case  of  Leicester  v.  Rose  (4  East,  372),  it 
is  stated  by  Mr.  Justice  Le  Blanc,  that  in 
the  consideration  of  cases  of  this  nature,  it 
is  not  material  whether  the  agreement  be 
entered  into  at  a  meeting  of  S\\  the  credi- 
tors assembled  for  tlie  purpose,  or  impliedly 
by  their  affixing  their  signatures  to  the 
same  deed,  carried  round  or  produced  to 
each  ■separately,'  and  signed  by  themf 
those  who,  by  executing  the  deed,  hold  ou^ 
that  they  como  in  under  the  general  agree- 
ment, are  not  permitted  to  stipulate  for  a 
further  partial  benefit  to  themselves."  See 
Furlong  v,  Fottrell,  L.  R.  (Ir.)  3  Eq.  432  \ 
Mart  V.  Sandford,  1  Giff.  288. 
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§  380.  For  the  like  reasons,  any  agreement,  made  by  an  insolvent 
debtor  with  his  trustee,  by  which  the  estate  of  the  insolvent  is  to  be 
held  in  tmst  by  the  trustee,  to  secure  certain  benefits  for  himself 
and  his  family,  such  as  to  pay  certain  annuities  to  himself  and  his 
wife,  out  of  the  rents  or  proceeds  of  the  property  assigned,  and  to 
apply  the  surplus  to  the  extinction  of  debt  due  to  the  trustee^  will 
be  held  void,  and  will  be  prescinded,  upon  the  ground  of  public  policy, 
whenever  it  comes  before  a  court  of  equity,  even  though  the  suit 
happened  to  be  at  the  instance  of  the  insolvent  himself.  For  it  is  a 
contrivance  in  fraud  of  creditors,  to  which  the  trustee,  who  is,  or 
ought  to  be,  a  trustee  for  them,  is  a  party.^ 

§  381.  In  concluding  this  discussion,  so  far  as  it  regards  creditors, 
it  is  proper  to  be  remarked,  that  although  voluntary  and  other 
conveyances,  in  fraud  of  creditors,  are  thus  declared  to  be  utterly 
void ;  yet,  they  are  so,  only  so  far  as  the  original  parties  and  their 
privies,  and  others  claiming  under  them,  who  have  notice  of  the 
fraud,  are  concerned.  For  bond  fide  purchasers  for  a  valuable 
consideration,  without  notice  of  the  fraudulent  or  voluntary  grant, 
are  of  such  high  consideration,  that  they  will  be  protected,  as  well 
at  law  as  in  equity,  in  their  purchases.^  It  would  be  plainly  in- 
equitable, that  a  party  who  has,  bond  fide,  paid  his  money  upon  the 
faith  of  a  good  title,  should  be  defeated  by  any  creditor  of  the  original 
grantor,  who  has  no  superior  equity,  since  it  would  be  impossible  for 
him  to  guard  himself  against  such  latent  frauds.  The  policy  of  the 
law,  therefore,  which  favours  the  security  of  titles,  as  conducive  to 
the  public  good,  would  be  subverted,  if  a  creditor,  having  no  lien 
upon  the  property,  should  yet  be  permitted  to  avail  himself  of  the 
priority  of  his  debt,  to  defeat  such  a  bond  fide  purchaser.  Where 
the  parties  are  equally  meritorious,  and  equally  innocent,  the  known 
maxim  of  courts  of  equity  is.  Qui  "prior  est  in  tempore,  potior  est  in 
jure;  he  is  to  be  preferred,  who  has  acquired  the  first  title.*  This 
point,  however,  will  naturally  present  itself  in  other  aspects,  when 
we  come  to  the  consideration  of  the  general  protection,  afforded  by 
courts  of  equity,  to  purchasers  standing  in  such  a  predicament. 

§  382.  Other  underhand  agreements,  which  operate  as  a  fraud 
upon  third  persons,  may  easily  be  suggested,  to  which  the  same 
remedial  justice  has  been  applied.  Thus,  where  a  father,  upon  the 
marriage  of  his  daughter,  entered  into  a  covenant,  that  upon  his 
death  he  would  leave  her  certain  tenements,  and  that  he  would, 
also  by  his  will,  give  and  leave  her  a  full  and  equal  share,  with 

'  McNiel  V.  CaJbiU,  2  Bligh,  228.  Woodcock's  case,  33  H.  6.  14  ;  PredKers 

2  AiUe,  §§  64  c,  108,  189,  165 ;  pod,  §§.  v.  Langham,  1  Sid.  188  ;  Wilson  and  Wor- 

409,  434,  436.  mal's  case,   Godbolt,   161  ;  Daabeney  v. 

'  See  Dame  Burg's  case,  Moore,  602 ;  pockbuni,  1  Meriv.  688,  689. 
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her  brother  and  sister,  of  all  his  personal  estate ;  and  he  afterwards^ 
during  his  life,  transferred  to  his  son  a  very  large  portion  of  his 
personal  property,  consisting  of  public  stock,  but  retained  the 
dividends  for  his  life ;  it  was  held,  that  the  transfer  was  void,  as 
a  fraud  upon  the  marriage  articles ;  and  the  son  was  compelled  to 
account  for  the  same.^  Covenants  of  this  nature  are  proper  in 
themselves,  and  ought  to  be  honourably  observed.  They  ought  not 
to  be,  and  indeed  are  not,  construed  to  prohibit  the  father  from 
making,  during  his  lifetime,  any  dispositions  of  his  personal  property 
among  children,  more  favourable  to  one  than  another.  But  they  do 
prohibit  him  from  doing  any  acts  which  are  designed  to  defeat  and 
defraud  the  covenant  He  may,  if  he  pleases,  make  a  gift  bond  fide 
to  a  child  ;  but  then  it  must  be  an  absolute  and  unqualified  gift, 
which  sun*enders  all  his  own  interest,  and  not  a  mere  reversionary 
gift,  which  saves  the  income  to  himself  during  his  own  life.^ 

§  383.  So  if  a  friend  should  advance  money  to  purchase  goods  for 
another,  or  to  relieve  another  from  the  pressure  of  his  necessities, 
and  the  other  parties  interested  should  enter  into  a  private  agree- 
ment over  and  beyond  that  with  which  the  friend  is  made  acquainted, 
such  an  agreement  will  be  void  at  law,  as  well  as  in  equity ;  for  the 
friend  is  drawn  in  to  make  the  advance  by  false  colours  held  out  to 
him,  and  under  a  supposition  that  he  is  acquainted  with  all  the  facts.^ 
So  the  guaranty  of  the  payment  of  a  debt,  procured  from  a  friend 
upon  the  suppression  by  the  parties  of  material  circumstances,  is  a 
vutual  fraud  upon  him,  and  avoids  the  contract* 

§  384.  Another  class  of  constructive  frauds  of  a  large  extent,  and 
over  which  courts  of  equity  exercise  an  exclusive  and  very  salutary 
jurisdiction,  consists  of  those  where  a  man  designedly  or  knowingly 
produces  a  false  impression  upon  another,  who  is  thereby  drawn  into 
some  act  or  contract,  injurious  to  his  own  rights  or  interests.^  This 
subject  has  been  partly  treated  before ;  but  it  should  be  again  brought 
under  our  notice  in  this  connection.®  No  man  can  reasonably  doubt, 
that  if  a  party,  by  the  wilful  suggestion  of  a  falsehood,  is  the  cause 
of  prejudice  to  another,  who  has  a  right  to  a  full  and  correct  repre- 
sentation of  the  fact,  his  claim  ought  in  conscience  to  be  postponed, 
to  that  of  the  person  whose  confidence  was  induced  by  his  represen- 
tation.    And  there  can  be  no  real  difference  between  an  express, 

>  Jones  V,  Martin,  8  Anst.  882  ;  6.  c.  5  Smith  v.  Bunk  of  Scotland,  1  Dow,  ParL 

Ves.  266.     See  also  Kandall  v.  Willis,  6  272.     See  Owen  v.  Homan,    4  H.  L.  C. 

Ves.  261  ;  8  Brown,  ParL  242,  by  Tom-  997 ;  Squire  v.  Whitton,  1  H.  L.  C.  833 ; 

lins ;    McNiel  r.   Cahill,   2  Bligh,    228.  ante,  §  215. 

See  Stocken  v.  Stocken,  4  Mylne  &  Craig,  '  Com.   Dig.    Chancery,  4  W.    28  ;   1 

95.  Mad   Ch.    Pr.   266,   267;    anU,  §  191, 

3  Ihid.  &c. 

'  3  Jackson  v,  Duchaise,  3  T.  R.  561.  •  Ante,  §  192  to  204. 

*  Pidcock  V.  Biehop,  3  B.  &  C.  605  ; 
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representation,  and  one  that  is  naturaUj  or  necessarily  implied  from 
the  circumstances.^  The  wholesome_maxijn  of  the  law  upon  this 
subject  is,  that  a  party  who  enables  another  to  commit  a  fraud  is 
answerable  for  the  consequences ; '  and,  the  maxim  so  often  cited, 
Frau8  est  celare  fraudem,  is,  with  proper  limitations  in  its  appli- 
cation, a  rule  of  general  justice. 

§  385.  In  many  caseSi  a  man  may  innocently  be  silent ;  for,  as 
has  often  been  observed,  Aliud  est  tdcere,  aliud  celare.  But,  in 
other  cases,  a  man  is  bound  to  speak  out;  and  his  very  silence 
becomes  as  expressive  as  if  he  had  openly  consented  to  what  is  said 
or  done,  and  had  become  a  party  to  the  transaction.^  Thus,  if  a  man, 
having  a  title  to  an  estate^  which  is  offered  for  sale,  and  knowing  his 
title,  sjands  by  and  encourages  the  sale,  or  does  not  forbid  it,  and 
thereby  another  person  is  induced  to  purchase  the  estate,  under  the 
supposition  that  the  title  is  good,  the  former,  so  standing  by  and 
being  silent,  wiU  be  bound  by  the  sale,  and  neither  he  nor  his  privies 
will  be  at  liberty  to  dispute  the  validity  of  the  purchase.*  So,  if  ^ 
man  should  stand  by,  and  see  another  person,  as  grantor,  execute  a 
deed  of  conveyance  of  land  belonging  to  himself^  and,  knowing  the 
facts,  should  sign  his  name  as  a  witness,  he  would  in  equity  be  bound 
by  the  conveyance.^  So,  if  a  party  having  a  title  to  an  estate,  should 
stand  by,  and  allow  an  innocent  purchaser  to  expend  money  upon 
the  estate^  without  giving  him  notice,  he  would  not  be  permitted  by 
a  court  of  equity  to  assert  that  title  against  such  purchaser,  at  least 
not  without  fully  indemnifying  him  for  all  his  expenditure.*  The 
same  rule  has  been  applied  both  at  law  and  in  equity,  wh^re  the 
owner  of  chattels,  with  a  full  knowledge  of  his  own  title,  has  per- 
mitted another  person  to  deal  with  these  chattels  as  his  own,  in  his 


^  Sugden  on  Vendors,  ch.  16. 

2  Bac.  Max.  16. 

^  Savage  v,  Foster,  9  Mod.  35  ;  ante, 
204  to  220. 

*  Courts  of  law  now  act  npon  the  same 
enlightened  principles  in  regard  to  personal 
property,  in  the  transfer  of  which  no  tech- 
nical formalities  usually  intervene  to  pre- 
vent the  application  of  them.  Tnus, 
where  it  appeared  that  certain  goods  of 
the  plaintitf  were  seized  on  an  execution 
against  a  third  person  (in  whose  possession 
they  were)  and  sold  to  the  defendant,  and 
the  plaintiff  made  no  objection  to  the  sale, 
though  he  had  full  notice  of  it ;  it  was 
lield  that  the  facts  ought  to  be  left  to  the 
jury  to  consider,  whether  he  had  not  as- 
sented to  the  sale,  and  ceased  to  be  the 
owner  of  the  property.  On  this  occasiou, 
Lord  Donmau,  in  delivering  the  opinion 
of  the  court,  said  :  **  The  rule  of  law  is 
clear,  that  where  one,  by  his  words  or  con- 
duct, wilfully  causes  another  to  believe 
in  the  existence  of  a  certain  state  of  things, 


and  induces  him  to  act  on  that  belief  so 
as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against 
the  latter  a  different  state  oi  things, 
as  existing  at  the  same  time ;  and  the 
plaintiff  might  have  parted  with  his  inter- 
est in  the  property  by  verbal  gift  or  sale, 
without  any  of  those  formalities  that  throw 
technical  obstacles  in  the  way  of  legal 
evidence.  And  we  think  his  conduct,  in 
standing  by  and  giving  a  sort  of  sanction 
to  the  proceedings  under  the  execution, 
was  a  fact  of  such  a  nature,  that  the 
opinion  of  the  jury  ought^  in  conformity 
to  Heane  v,  Rogers  (9  B.  &  Cressw.  586), 
and  Graves  v.  Key  (3  Barn.  &  Adol.  318, 
note  a),  to  have  been  taken,  whether  he 
had  not  in  point  of  fact  ceased  to  be  the 
owner."  Pickard  v.  Sears,  6  Adolph.  & 
Ellis,  474. 

^  Teasdalev.  Teasdale,  Sel.  Ch.  Cas.  59. 

*  See  Cawdor  v,  Lewis,  1  Younge  k 
CoU.  427. 
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transactions  with  third  persons,  who  have  bargained  and  acted  in  the 
confidence  that  the  chattels  were  the  property  of  the  person  with 
whom  they  dealt ;  for  in  cases  where  one  of  two  innocent  persons 
must  suffer  a  loss,  and  A  fortiori,  in  cases  where  one  has  misled  the 
other,  he,  who  is  the  cause  or  occasion  of  that  confidence  by  which 
the  loss  has  been  caused  or  occasioned,  ought  to  bear  it.^  Indeed, 
cases  of  this  sort  are  viewed  with  so  much  disfavour  by  courts  of 
equity,  that  neither  infancy  nor  coverture  will  constitute  any  excuse 
for  the  p^y  guilty  orthe  concealment  or  mi8re"i;;i^ntetISI7foF 
neither  infants  nor  ferraes  covert  are  privileged  to  practise  deception 
or  cheats  on  other  innocent  persons.^ 

§  385  a.  This  subject  was  much  discussed  in  the  late  case  of 
Willmott  V,  Barker,^  where  the  facts  were  as  follows : — The  lessee  of 
three  acres  of  land  agreed  to  let  to  the  plaintiff  one  acre  for  the 
whole  of  the  residue  of  his  term,  and  also  agreed  to  sell  to  the 
plaintiff  his  interest  in  the  whole  three  acres  at  any  time  within  five 
years  from  the  date  of  the  agreement.  The  lease  contained  a  cove- 
nant by  the  lessee  not  to  assign  the  property,  or  to  part  with  the 
possession  of  it,  or  any  part  of  it,  without  the  written  consent  of  the 
lessor.  The  plaintiff  was  not,  in  fact,  aware  of  the  covenant.  He 
was  let  into  possession  of  the  one  acre,  and  he  laid  out  money  on  it, 
and  also  upon  adjoining  property  of  his  own,  with  the  view  of 
occupying  the  two  together.  The  lessor  was  aware  of  this  expen- 
diture. But  as,  in  the  event,  the  lessee  refused  to  perform  his  agree- 
ment with  the  plaintiff,  on  the  ground  that  the  lessor  refused  to  give 
his  licence  for  the  assignment,  the  plaintiff  thereupon  brought  his 
action  against  the  lessee  and  lessor,  claiming  specific  performance  of 
the  agreement  by  the  lessee,  and  to  compel  the  lessor  to  give  his 
licence,  on  the  ground,  inter  alia,  that  he  had  acquiesced  in  the 
plaintiff's  expenditure,  knowing  that  he  was  acting  on  the  mistaken 
belief  that  the  lessee  was  able  to  assign  the  lease  to  him.  But  Mr. 
Justice  Fry  decided  against  both  claims,  and,  in  doing  so,  dealt  with 
the  circumstances  under  which  an  owner  of  a  legal  right  will  be 
precluded  by  his  acquiescence  from  asserting  it.  He  says  :  *  "  A  man 
is~not  to  be  deprived  of  his  legal  rights  unless  he  has  acted  in  such  a 
way  as  to  make  it  fraudulent  for  him  to  set  up  those  rights.  What, 
then,  are  the  elements  or  requisites  necessary  to  constitute  fraud  of 
that  description  ?    In  the  first  place,  the  plaintiff  must  have  made  a 

'  Nicholson  17.  Hooper,  4  My  hie  &  Craig,  »  15  Ch.  D.  96. 
170  ;  Pickard  v.  Seal's,  (5  Adolph.  &  Ellis,  •*  See  pp.  105,  106.  See  also  Gerrerd  r. 
474,  supra,  O'Keilly,  8  D.  &  War.  414,  433;  Macher 
\  -  Savage  v.  Foster,  9  Mod.  85  ;  Evroy  v.  Foundling  Hospital,  1  V.  &  B.  188 ; 
V.  Nichols,  2  Eq.  Abridg.  489;  Clare  v.  and  es{)ecially  Ramsden  v.  Dyson,  L.  R.  1 
Karl  of  Bedford,  cited  2  Vem.  150,  151  ;  H.  L.  129,  140.  The  earlier  case  of  Jack- 
Beckett  V.  Cordley,  1  Bro.  Ch.  357  ;  Siig-  son  v.  Cator,  5  Ves.  690,  must  be  taken  to 
den  on  Vendors,  ch.  16,  p.  262,  9th  edit.  ;  be  oyeiTulcd. 
2At^f  387  to  390. 
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raisti&e  as  to  his  legal  rights*  Secondly^  the  plaintiff  must  have 
expended  some  money,  or  must  have  done  some  act  (not  necessarily 
upon  the  defendant's  land),  on  the  faith  of  his  mistaken  belief. 
Thirdly,  the  defendant,  the  possessor  of  the  legal  right,  must  know 
of  the  existence  of  his  own  right  which  is  inconsistent  with  the  right 
claimed  by  the  plaintiff.  Fourthly,  the  defendant,  the  possessor  of 
the  legal  right,  must  know  of  the  plaintiff's  mistaken  belief  of  his 
rights.  If  he  does  not,  there  is  nothing  which  calls  upon  him  to 
assert  his  own  rights.  Lastly,  the  defendant,  the  possessor  of  the 
legal  right,  must  have  encouraged  the  plaintiff  in  his  expenditure  of 
money,  or  in  the  other  acts  which  he  has  done,  either  directly,  or  by 
abstaining  from  asserting  his  legal  right.  Where  all  these  elements 
exist,  there  is  fraud  of  such  a  nature  as  will  entitle  the  court  to 
restrain  the  possessor  of  the  legal  right  from  exercising  it ;  but,  in  my 
judgment,  nothing  short  of  this  will  do." 

§  386.  In  order  to  justify  the  application  of  this  cogent  moral 
principle,  it  «  indispenaable  that  the  party  so  standing  by  and 
concealing  his  rights  should  be  fully  apprised  of  them,  and  should, 
by  his  conduct  or  gross  n^ligence,  encourage  or  influence  the  pur* 
chase ;  for  if  he  is  wholly  ignorant  of  his  rights,  or  the  purchaser 
knows  them,  or,  if  his  acts,  or  silence,  or  negligence,  do  not  mislead, 
or  in  any  manner  affect  the  transaction,  there  can  be  no  just  infer- 
ence of  actual  or  constructive  fraud  on  his  part. 

§  387.  There  are,  indeed,  cases,  where  even  ignorance  of  title  will 
not  excuse  a  party ;  for,  if  he  actually  misleads  the  purchaser  by  his 
own  representations,  although  innocently,  the  maxim  m  justly  applied 
to  him,  that,  where  one  of  two  innocent  persons  must  suffer,  he  shall 
suffer  who,  by  his  own  acts,  occasioned  the  confidence  and  the  loss.^ 
Thus,  where  a  tenant  in  tail  under  a  settlement,  encouraged  a  stranger 
to  purchase  an  annuity,  charged  on  the  land  by  his  father's  will, 
from  a  younger  brother,  and  said,  that  he  believed  his  brother  had  a 
good  title ;  he  was  compelled  to  make  good  the  annuity,  notwith- 
standing his  ignorance  of  his  own  title  under  the  settlement,  and  of 
the  annuity's  being  invalid ;  for,  under  the  circumstances  of  the  case, 
there  was  negligence  on  his  paii;  in  not  instituting  proper  inquiries, 
he  having  heard  that  there  had  been  a  settlement.^  So,  where  a 
mother,  who  was  a  tenant  in  tail,  and  absolute  owner  of  a  term  of 
years,  was  present  at  a  treaty  for  her  son's  marriage,  and  heard  her 
son  declare  that  the  term  was  to  come  to  him  after  the  death  of  the 
mother  ;  and  she  became  a  witness  to  a  deed,  whereby  the  son  took 


1  See  Neville  v,  Wilkinson,  1  Bro.  Ch.  son  v.  Morgan,  2  Bro.  Ch.  38i5  ;  Com.  Dig. 

546  ;  3  P.  WilL  74,  Mr.  Cox's  note ;  Scott  Chancery,  4  W.  28. 

V.  Scott,  1  Cox,  878,  379,  380  ;  Evans  v,  *  Hobba  v.  Norton,  1  Vem.  136  ;  1  Eq. 

Bicknell,  6  Ves.  178, 182,  183,  184  ;  Pear-  Abridg.  356,  PI.  8. 
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upon  himself  to  settle  the  reversioa  of  the  term,  expectant  on  his 
mother's  death,  upon  the  issue  of  the  marriage ;  and  the  mother  did 
not  insist  upon  more  than  a  life-estate  .therein ;  she  was  held  bound 
to  make  good  the  title,  notwithstanding  it  was  insisted  that  she  was 
ignorant  that  as  tenant  in  tail  she  had  an  absolute  power  to  dispose 
ofit.i 

§  388.  Another  case,  illustrative  of  the  same  doctrine,  may  be  put, 
arising  from  the  expenditure  of  money  upon  another  man's  estate 
through  inadvertence,  or  a  mistake  of  title.*  .  As,  for  instance,  if  a 
man,  supposing  he  has  an  absolute  title  to  an  estate,  should  build 
upon  the  land,  with  the  knowledge  of  the  real  owner,  who  should 
standby  and  suffer  the  erections  to  proceed,  without  giving  any 
notice  of  his  own  claim ;  he  would  not  be  permitted  to  avail  himself 
of  such  improvements, jFdthout  Jjaying  a  full  compensation  therefor  ; 
for,  in  conscience,  he  was  bound  to  disclose  the  defect  of  title  to  the 
builder.*  Na^a  court  of  equity  niight,  under  circumstances,  go 
further,  and  oblige  the  real  owner  to  permit  th^jgerson  making  such 
improvements  on  the  ground  to  enjoy  it  quietly  and  without  disturb- 
ance.^ But  it  would  seem  this  would  be  only  so,  if  the  conditions 
enumerated  in  Willmott  v.  Barker  were  satisfied. 

§  889.  And,  upon  the  like  principle,  if  a  person,  having  a  convey- 
ance of  land,  keeps  it  secret  for  seveiul  years,  and  knowingly  suffers 
third  persons  afterwards  to  purchase  parts  of  the  same  premises  from 
his  grantor,  who  remains  in  possession,  and  is  the  reputed  owner,  and 
to  expend  money  on  the  land,  without  notice  of  his  claim,  he  will  not 
be  peimitted  afterwards  to  assei*t  his  legal  title  against  such  innocent 
and  bond  fide  purchasers.  To  allow  him  to  assert  his  title  under 
such  circumstances,  would  be  to  countenance  fraud  and  injustice ; 
and  the  conscience  of  the  party  is  bound  by  an  equitable  estoppel ; 
for  in  such  a  case,  it  is  emphatically  true, — Qui  tacet,  conaentvre 
videtnr ;  qui  potest  et  debet  vetare,  jubet,  si  non  vetai} 

§  390.  A  more  common  case,  illustrative  of  the  same  doctrine,  is 
where  a  person,  having  an  incumbrance  or  security  upon  an  estate, 
suffers  the  owner  to  procure  additional  money  upon  the  estate  by  way 
of  lien  or  mortgage,  concealing  his  prior  incumbrance  or  security. 


^  Hunsden  u  Cheney,  2  Vera.  150.  See 
also  Beverly  v.  Beverly,  2  Vera.  133  ;  Red- 
roan  V,  Redman,  1  Yern.  347 ;  Scott  v. 
Scott,  1  Cox,  366,  378 ;  Raw  v.  Potts,  2 
Vera.  239  ;  Savage  v.  Foster,  9  Mod.  35 ; 
1  Mad.  Ch.  Pr.  210,  211 ;  Bac.  Abridg.  I. 
Fraud,  B.  ;  Raw  v.  Potts,  Preced.  Ch.  35. 

^  Com.  Dig.  Chancery,  4  I.  3  ;  anUj 
§  385  ;  post,  §§  799  a,  799  b,  1237,  1238, 
1239. 

8  Pilling  V.  Armitage,  12  Ves.  84,  85. 
.    *  East  India  Company  v.   Vincent,    2 
Atk,  83  ;  Dann  v.  Spurrier,  7  Ves.   231, 


235  ;  Jackson  v.  Cator,  5  Ves.  688 ;  Shan- 
non r.  Bradstreet,  1  Sch.  &  Lefr.  73.  The 
civil  law  earned  its  doctrine  in  cases  of 
this  sort  much  further  ;  for  in  all  cases 
where  improvements  were  bond  Jide  made 
upon  an^  estate  by  a  purchaser  or  other 

Eerson,  innocently,  and  under  a  belief  that 
0  was  the  true  owner  of  the  estate,  he 
was  entitled  to  a  compensation  for  the 
benefit  actually  conferred  upon  the  estate. 
^oepost,  §§  799  a,  799  5,  1237, 1238,  1239. 
*  Hanning  v.  Ferrers,  1  Eq.  Abridg. 
857. 
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In  such  a  case  be  will  be  postponed  to  tbe  second  incumbrancer ; 
for  it  would  be  inequitable  to  allow  him  to  profit  by  his*  own  wrong 
in  concealing  his  claim,  and  thus  lending  encouragement  to  the  new 
loan.^  Thus,  if  a  prior  mortgagee^  who  knows  that  another  peraon  is 
about  to  lend  money  on  the  mortgaged  property,  should  deny  that  he 
had  a  mortgage,  or  should  assert  that  it  was  satisfied,  he  would  be 
postponed  to  the  second  mortgagee,  who  should  lend  his  money  on 
the  faith  of  the  representations  so  made.  So,  if  a  prior  mortgagee 
whose  mortgage  is  not  registered,  should  be  a  witness  to  a  subsequent 
mortgage  or  conveyance  of  the  same  property,  knowing  the  contents 
of  the  deed»  and  should  not  disclose  his  prior  incumbrance,  he  would 
be  postponed  or  barred  of  his  title.  Such  transactions  may  well 
explain  the  maxim,  fravu^  est  celare  fraudem. 

.  §  391.  In  all  this  class  of  cases,  the  doctrine  proceeds  upon  the 
ground  of  constructive  fraud,  or  of  gross  negligence,  which,  in  effect, 
implies  fraud.  And,  therefore,  where  the  circumstances  of  the  case 
repel  any  such  inference,  although  there  i^ay  be  some  degree  of 
negligence,  yet  courts  of  equity  will  not  grant  relief.^  It  has,  accord* 
ingly,  been  laid  down  by  a  very  learned  judge,  that  the  cases  on  this 
subject  go  to  this  result  only,  that  there  must  be  positive  fraud,  or 
concealment,  or  negligence,  so  gross  as  to  amount  to  constioictive 
fraud.^  And,  if  the  intention  be  fraudulent,  although  not  exactly 
pointing  to  the  object  accomplished ;  yet  the  party  will  be  bound  to 
the  same  extent  as  if  it  had  been  exactly  so  pointed.^ 

§  392.  Upon  the  same  principles,  if  a  trdstee  should  permit  the 
title-deeds  of  the  estate  to  go  out  of  his  possession  for  the  purpose 
of  fraud ;  and,  intending  to  defraud  one  person,  he  should  defraud 
another,  courts  of  equity  will  grant  relief  against  him.^  So,  if  a  bond 
should  be  given  upon  an  intended  marriage,  and  to  aid  it ;  and  the 
marriage  with  that  person  should  afterwards  go  off,  and  another  mar- 
riage should  take  place  upon  the  credit  of  that  bond ;  the  bond  would 
bind  the  party  in  the  same  way  as  it  would  if  the  original  marriage 
had  taken  effect.* 

§  393.  What  circumstances  will  amount  to  undue  concealment, 
or  to  misrepresentation,  in  cases  of  this  sort,  is  a  point  more  fit  for  a 
treatise  of  evidence,  than  for  one  of  mere  jurisdiction.    But  it  has 


*  Draper  v.  Borlace,  2  Vera.  370  ;  Clare 
r.  Earl  of  Bedford,  cited2  Vem.  150,  151 
Mocatto  v.  Murycatroyd,  1  P.  Will  393 
394  ;  Berriflford  tf.  Milward,  2  Atk.  49 
B3ckett  r.  Cordlev,  1  Bro.  Ch.  353,  367 
E^ans  V.  Bicknell,  6  Ves.  173,  182,  183 
Pearson  v,  Morgan,  2  Bro.  Ch.  385,  388 
Plumb  V.  Fluitt,  2  Anst.  482. 

«  Tourle  r.  Rand,  2  Bro.   Ch.  652  ;  1 
Mad.  Ch.  Pr.  256,  257. 

>  Evans  r.  Bicknell,  6  Ves.  190,  191, 


192;  Merewether  v.  Shaw,  2  Cox,  124. 
See  Hewitt  v,  Loosemore,  9  Eng.  Law  &  Eq. 
35  ;  Sugden  on  Vendors,  ch.  16,  p.  262, 
&c.  (9th  edit.). 

*  Evans  r.  Bicknell,  6  Ves.  191,  192 ; 
Beckett  v,  Cordlej,  1  Bro.  Ch.  357  ;  1 
Fonbl.  Eq.  B.  1,  ch.  3,  §  4 ;  Plumb  v. 
Fluitt,  2  Anst.  432,  440. 

*  Evans  v.  Bicknell,  6  Ves.  174,  191 ; 
Clifford  V.  Brooke,  13  Ves.  182. 

*  See  Evans  v.  Bicknell,  6  Ves.  191. 
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been  held,  that  a  first  mortgagee's  merely  allowing  the  mortgagor  to 
have  the  title-deeds,  or  a  first  mortgagee's  witnessing  a  second 
mortgage-deed,  but  not  knowing  the  contents,  or  even  concealing 
from  a  second  mortgagee  information  of  a  prior  mortgage  when  he 
made  application  therefor,  the  intention  of  the  party  applying  to 
lend  money  not  being  made  known,  are  not  of  themselves  su£5icient 
to  affect  the  first  moi'tgagee  with  constructive  fraud.^  There  must 
be  other  ingredients  to  give  colour  and  body  to  these  circumstances ; 
for  they  may  be  compatible  with  entire  innocence  of  intention  and 
object.*  Nothing  but  a  voluntary,  distinct,  and  unjustifiable  concur- 
rence on  the  part  of  the  first  mortgagee,  in  the  mortgagor's  retaining 
the  title-deeds,  is  now  deemed  a  sufiicient  reason  for  postponing  his 
priority.  And,  in  regard  to  the  other  acts  above  stated,  they  must 
be  done  under  circumstances  which  show  a  like  concurrence  and 
co-operation  in  some  deceit  upon  the  second  mortgagee.^ 

§  393  a.  In  a  very  late  case^  the  doctrine  laid  down  above  was 
confirmed  and  enlarged.  In  his  exhaustive  judgment.  Fry,  L.J., 
delivering  the  judgment  of  the  whole  Court  of  Appeal,  observed  as 
follows : — ^''The  authorities  which  we  have  reviewed  appear  to  us  to 
justify  the  following  conclusions : — (1)  That  the  court  will  postpone 
the  prior  legal  estate  to  a  subsequent  equitable  estate :  (a)  where 
the  owner  of  the  legal  estate  has  assisted  in  or  connived  at  the  fraud 
which  has  led  to  the  creation  of  a  subsequent  equitable  estate  without 
notice  of  the  prior  legal  estate ;  of  which  assistance  or  connivance,  the 


>  Plumb  V.  Fluitt,  2  Anst.  432 ;  Evans 
V,  Bicknell,  6  Ves.  174 ;  Cothay  v.  Syden- 
ham, 2  Bro.  Ch.  391 ;  West  r.  Reid,  2  Hare, 
249,  259.  In  this  last  case  Mr.  Vice- 
Chancellor  "Wigram  said:  **In  short,  let 
the  doctrine  of  constructive  notice  be  ex- 
tended to  all  cases  (it  is,  in  fact,  more 
confined  in  Plumb  u  Fluitt,  Evans  v, 
Bicknell,  Cothay  v.  Sydenluun,  and  other 
cases),  but  let  it  be  extended  to  all  cases 
in  which  the  purchaser  has  notice  that  the 
property  is  atlected,  or  has  notice  of  facts 
iTiising  a  presumption  that  it  is  so,  and 
the  doctrine  is  reasonable,  though  it  may 
sometimes  operate  with  seventy.  But 
once  transgress  the  limits  which  that 
statement  of  the  rule  imposes,  —  once 
admit  that  a  purchaser  is  to  be  affected 
with  constructive  notice  of  the  contents 
of  instruments  not  necessary  to,  nor  pre- 
sumptively connected  with  the  title,  only 
because  by  possibility  they  ruay  affect  it 
(for  that  may  be  predicated  of  almost  any 
instniment) ;  and  it  is  impossible,  in  sound 
reasoning,  to  stop  short  of  the  conclusion 
that  every  purchaser  is  affected  with  con- 
structive notice  of  the  contents  of  every 
instrument,  of  the  mere  existeuce  of  which 
he  has  notice, — a  purchaser  must  be  pre- 
sumed to  investigate  the  title  of  the  pro- 


I 


erty  he  purchases,  and  may,  therefore, 
le  presumed  to  have  examined  every  in- 
strument forming  a  link,  directly  or  by 
inference,  in  that  title  ;  and  that  pre- 
sumption I  take  to  be  the  foundation  of 
the  whole  doctrine.  But  it  is  impossible 
to  presume  that  a  purcliaser  examines  in- 
sti-uments  not  directly  or  presumptively 
connected  with  the  title,  because  they  may 
by  possibility  affect  it."  See  Jackson  v. 
Howe,  2  Sim.  &  Stu.  472;  Hodgson  r. 
Dean,  2  Sim.  &  Stu.  221 ;  Hewitt  v. 
Loosemore,  9  Hare,  449  ;  and  see  also 
Jones  V.  Smith  (per  Lord  Chancellor  on 
appeal),  1  Phill.  244;  Perry- Herrick  r. 
Attvvood,  25  Beav.  205  ;  2  De  G.  &  J.  21  ; 
Clarke  v.  Palmer,  21  Ch.  D.  124. 

2  Evans  v.  Bicknell,  6  Ves.  172,  182, 
190,  191,  192 ;  Ibbotson  r.  Rhodes,  2 
Vern.  554  ;  Plumb  v.  Fluitt,  2  Anst  432; 
Hewitt  V.  Loosemore,  9  Hare,  449 ;  Bar- 
nett  V.  Weston,  12  Ves.  133;  Peter  r. 
Russell,  2  Vern.  726,  and  Mr.  Raithbj-'s 

note  (1). 

»  Peter  r.  Russell,  2  Vern.  726,  and 
Mr.  Raithby's  note  (1) ;  1  Mad.  Pr.  Ch. 
256,  257. 

"*  Northern  Counties  of  England  Fire 
Insurance  Company  v,  Whipp,  26  Ch.  D. 
482. 
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omission  to  use  ordinary  care  in  inquiry  after  or  keeping  title-deeds 
may  be,  and  in  some  cases  has  been,  held  sufficient  evidence^  where 
such  conduct  cannot  otherwise  be  explained ;  (&)  where  the  owner  of 
the  legal  estate  has  constituted  the  mortgagor  his  agent  with 
authority  to  raise  money,  and  the  estate  thus  created  has,  by  the 
fraud  or  misconduct  of  the  agent,  been  represented  as  being  the  first 
estate. 

**  But  (2)  that  the  court  will  not  postpone  the  prior  legal  estate  to 
the  subsequent  equitable  estate  on  the  ground  of  any  mere  careless^ 
ness  or  want  of  prudence  on  the  part  of  the  legal  owner."  ^ 

§  394.  It  is  curious  to  trace  how  nearly  the  Roman  law  approaches 
that  of  England  on  this  subject ;  thus  demonstrating  that  if  they  had 
not  a  common  origin,  at  least  each  is  derived  from  that  strong  sense 
of  justice  which  must  pervade  all  enlightened  communities.  It  is  an 
acknowledged  principle  of  the  Soman  jurisprudence,  that  a  creditor 
who  consents  to  the  sale,  donation,  or  other  alienation  of  the  pro- 
perty of  his  debtor,  which  is  pledged  or  mortgaged  for  his  debt,  cannot 
assert  his  title  against  the  purchaser,  unless  he  reserves  it ;  for  his 
loss  of  title  cannot,  under  such  circumstances,  be  asserted  to  be  to  his 
prejudice ;  since  it  is  by  his  consent ;  and  otherwise  the  purchaser 
would  be  deceived  into  the  bargain.  "Creditor,  qui  permittit  rem 
venire,  pignus  dimittit."  Si  consensit  venditioni  creditor,  liberatur 
hypotheca.*  Si  in  venditione  pignoris  consenserit  creditor,  vel  ut 
debitor  banc  rem  permutet,  vel  donet,  vel  in  dotem  det ;  dicendum 
erit,  pignus  liberari,  nisi  salviL  causa  pignoris  sui,  consensit  vel  vendi- 
tioni vel  caeteris."  *  But  as  to  what  shall  be  deemed  a  consent,  the 
Roman  law  is  very  guarded.  For  it  is  there  said,  that  we  are  not  to 
take  for  a  consent  of  the  creditor  to  an  alienation  of  the  pledge,  the 
knowledge  which  he  may  have  of  it ;  nor  the  silence  which  he  may 
keep  after  he  knows  it;  as,  if  he  knows,  that  his  debtor  is  about 
selling  a  house,  which  is  mortgaged  to  him,  and  he  says  nothing 
about  it.  But,  in  order  to  deprive  him  of  his  right,  it  is  necessary 
that  it  should  appear  by  some  act  that  he  knows  what  is  doing  to  his 
prejudice,  and  consents  to  it ;  or,  that  there  is  some  ground  to  charge 
him  with  dishonesty  for  not  having  ■  declared  his  right  when  he  was 
under  an  obligation  to  do  it,  by  which  the  purchaser  was  misled. 
Thus,  if  upon  the  alienation,  the  debtor  declares  that  the  property  is 
not  encumbered,  and  the  creditor  knowingly  signs  the  contract,  as  a 
party  or  witness,  thereby  rendering  himself  an  accomplice  in  the 
false  affirmation,  he  will  be  bound  by  the  alienation.  But  the  mere 
signature  of  the  creditor,  as  a  witness  to  a  contract  of  alienation, 

»  Northern  Counties  of  England  Fire  In-  3  jy{„    ^ib.  20    tit.  6,   L  7  ;   Pothier 

surauce  Company  v.  Whipp,  26  Ch.  D.  494.       Pand.  lib.  20,  tit.  6,  art.  2,  n.  21. 
2  Dig.  Lib.  60,  tit  17,  1.  158.  ■•  Dig.  Lib.  20,  h  4,  §  1. 


252 


EQUITY  JURISPRUDENCE. 


[cn.  VII. 


vrill  not  of  itself  bind  Lim^  unless  there  are  circumstances  to^show 
that  he  knew  the  contents,  and  acted  disingenuously  and  dishonestly 
by  the  purchaser.^  "Non  videtur  consensisse  creditor,  si,  sciente 
eo,  debitor  rem  vendiderit,  cum  ideo  passus  est  venire,  quod  sciebat, 
ubique  pignus  sibi  durare.  Sed  si  subscripserit  forte  in  tabulis 
emptionis  consensisse  videtur,  nisi  manifest  appareat  deceptum  esse."  ' 
§  395.  Another  class  of  constructive  frauds  consists  of  those  where 
a  person  purchases  with  full  notice  of  the  legal  or  equitable  title  of 
other  persons  to  the  same  property.  In  such  cases  he  will  not  be 
permitted  to  protect  himself  against  such  claims ;  but  his  own  title 
will  be  postponed,  and  made  subservient  to  theirs.^  It  would  be 
gross  injustice  to  allow  him  to  defeat  the  just  rights  of  others  by 
his  own  iniquitous  bargain.  He  becomes,  by  such  conduct,  par- 
ticeps  criminia  with  the  fraudulent  grantor ;  and  the  rule  of  equity, 
as  well  as  of  law,  is^  "  Dolus  et  fraus  nemini  patrocinari  debent."  ^ 
And  in  all  such  cases  of  purchasers  with  notice,  courts  of  equity  will 
hold  the  purchaser  a  trustee  for  the  benefit  of  the  persons  whose 
rights  he  has  thus  sought  to  defraud  or  defeat.^  Thus,  if  title-deeds 
should  be  deposited  as  a  security  for  money  (which  would  operate  sis 
an  equitable  mortgage),  and  a  creditor,  knowing  the  fact,  should 
subsequently  take  a  mortgage  of  the  same  property ;  he  would  be 
postponed  to  the  equitable  mortgage  of  the  prior  creditor ;  and  the 
notice  would  raise  a  trust  in  him  to  the  amount  of  such  equitable 
mortgage.^  So  if  a  mortgagee,  with  notice  of  a  trust,  should  get  a 
conveyance  from  the  trustee,  in  order  to  protect  his  mortgage,  he 
w^ould  not  be  allowed  to  derive  any  benefit  from  it ;  but  he  would  be 
held  to  be  subject  to  the  original  trust,  in  the  same  manner  as  the 
trustee.  For  it  has  been  significantly  said,  that  although  a  purchaser 
may  buy  an  incumbrance,  or  lay  hold  on  any  plank  to  protect 
himself,  yet  he  shall  not  protect  himself  by  the  taking  of  a  con- 
veyance from  a  trustee,  with  notice  of  the  trust ;  for  he  hereby 
becomes  a  tinistee ;  and  lie  must  not,  to  get  a  plank  to  save  himself, 
be  guilty  of  a  breach  of  trust.^ 


1  Domat,  B.  3,  tit.  1,  §  7,  art.  15,  and 
Strahan's  note. 

'  Dig.  Lib.  20,  tit.  6,  1.  8,  §  15 ; 
Pothier,  Pand.  Lib.  20,  tit  6,  art.  2, 
n.  26,  27. 

*  Com.  Dig.  Chancery,  4  0.  1  :  Sugden 
on  Vendors,  ch.  16,  §§  5,  10  ;  ch.  17,  §§  1, 
2.  An  admitted  exception  (which  is  more 
fully  adverted  to  in  a  subsequent  note)  is 
the  case  of  a  dowress.  A  person,  purchas- 
ing with  a  notice  of  her  title,  may  yet,  by 
getting  in  a  prior  legal  title  or  term, 
protect  himself  a^^ainst  her  title.  This  is 
an  anomaly,  but  it  is  now  so  firmly  estab- 
lished that  it  cannot  be  shaken.  See 
Swannock  v.  Lefford,  Ambler,  6,  and  Mr. 


Blunt's  note,  and  the  note  of  Lord  Hard- 
wicke's  judgment  in  Co.  Litt  208  a.  Bad- 
nor  V.  Vanderberdy,  Show.  Pari.  Gas.  60; 
Maundrell  v.  Maundrell,  10  Ves.  271,  272 ; 
Wynn  v.  Williams,  6  Ves.  130  ;  Male  v. 
Smith,  Jacob,  497;  anie^  %  57  a;  post, 
§  410,  note. 

»  Maundrell  v.  Maundrell,  10  Ves.  260 
261,  270. 

•  Birch  V.  Ellames,  2  Anst  427  ;  Plumb 
V.  Fluitt,  2  Anst.  433.  See  Agra  Bank  v. 
Barry,  6  Ir.  Eq.  128. 

'  Saunders  v,  Dehew,  2  Vem.  271 ; 
Timson  v,  Ramsbottom,  2  Keen,  35. 
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§  396.  The  same  principle  applies  to  cases  of  a  contract  to  sell 
lands,  or  to  grant  leases  thereof.  If  a  subsequent  purchaser  has 
notice  of  the  contract,  he  is  liable  to  the  same  equity,  and  stands 
in  the  same  place,  and  is  bound  to  do  the  same  acts,  which  the 
person  who  contracted,  and  whom  he  represents,  would  be  bound 
to  do.i 

§  397.  It  is  upon  the  same  ground,  that,  in  counties  where  the 
registration  of  conveyances  is  required,  in  order  to  make  them  perfect 
titles  against  subsequent  purchaser,  if  a  subsequent  purchaser  has 
notice,  at  the  time  of  his  purchase,  of  any  prior  unregistered  con- 
veyance, he  shall  not  be  permitted  to  avail  himself  of  his  title  against 
that  prior  conveyance.'  The  object  of  all  acts  of  this  sort  is,  to 
secure  subsequent  purchasers  and  mortgagees  against  prior  secret 
conveyances  and  incumbrances.  But  where  such  purchasers  and 
mort^ees  have  notice  of  any  prior  conveyance,  it  I  impossible  to 
hold  that  it  is  a  secret  conveyance,  by  which  they  are  prejudiced. 
On  the  other  hand,  the  neglect  to  register  a  prior  conveyance  is  often 
a  matter  of  mistake,  or  of  overweening  confidence  in  the  gi-antor ; 
and  it  would  be  a  manifest  fraud,  to  allow  him  to  avail  himself  of  the 
power,  by  any  connivance  with  others,  to  defeat  such  prior  convey- 
ance.^ The  ground  of  the  doctrine  is  (as  Lord  Hardwicke  has 
remarked)  plainly  this :  ''  That  the  taking  of  a  legal  estate,  after 
notice  of  a  prior  right,  makes  a  person  a  mold  fide  purchaser ;  and 
not  that  he  is  not  a  purchaser  for  a  valuable  consideration  in  every 
other  respect.  This  is  a  species  of  fraud  and  dolvsjjfuxlua  itself;  iorclUoL<n^4^f- 
he  knew  the  first  purchaser  had  the  clear  right  of  the  estate  ;  and,^^*^*^ 
after  knowing  that,  he  takes  away  the  right  of  another  person,  by 
getting  the  legal  title.^  And  this  exactly  agrees  with  the  definition 
of  the  civil  law  of  doVwa  ifnxdvsr  ^  "  Now,  if  a  person  does  not  stop 
his  hand,  but  gets  the  legal  estate,  when  he  knows  the  equity  was  in 
another  machinatur  ad  circv/mveniend/am" * 


*  Taylor  v.  Stibbert,  2  Vea.  Jr.  488  ; 
Davis  V.  £arl  of  Strathmore,  16  Ves.  41 9, 
428,  429  ;  Underwood  v.  Courtown,  2  Sch. 
k  Lefr.  64  ;  Mackreth  v.  Symmons,  15 
Yes.  350 ;  Com.  Dig.  Chancery,  4  C.  1. 

3  Sugden  on  Vendors,  ch.  16,  §§6,  10 ; 
ch.  17,  §§  1,  2  ;  Bushell  v.  Baahell,  1  Sch. 
&  Lefr.  99  to  108 ;  Eyre  v.  Dolphin,  2  B. 
k  Beatt.  302;  Blades  v.  Blades,  1  £q. 
Abridg.  358  ;  Worseley  v.  De  Mattos,  1 
Burr.  474,  475 ;  Forbes  v,  Dennister,  1 
Bro.  ParL  Cas.  425  ;  Sheldon  v,  Coxe,  2 
Eden,  224 ;  Le  Neve  v.  Le  j^eve,  3  Atk. 
646 ;  8.  c.  1  Yes.  64 ;  Amb.  436 ;  Drew 
V.  LordNorbury,  9  Irish  £q.  171 ;  Chandos 
V.  Brownlow,  2  Ridg.  Part  428 ;  Bean  v 
Smith,  2  Mason,  285 ;  Coppin  v.  Ferny- 
hough,  2  Bro.  Ch.  291 ;  Benham  v,  Eeane, 
1  J.  &  H.  685 ;  Holland  v.  Hart,  6  Ch« 


678. 

»  Le  Neve  v,  Le  Neve,  3  Atk.  646 ;  1 
Yes.  64  ;  Ambler,  436,  and  Blunt's  note, 
ibid.  ;  Belt's  SuppL  50 ;  BusheU  v.  BusheU, 
1  Sch.  &  Lefr.  98,  99,  100,  101,  102; 
Eyre  v.  Dolphin,  2  BaU  &  Beatt.  299,  300, 
302  ;  Touhiiint;.  Steere,  3  Meriv.  209,  224. 

*  Le  Neve  v.  Le  Neve,  3  Atk.  646,  and 
cases  before  cited.  So  in  the  late  case  of 
KettleweU  v.  Watson  (26  Ch.  D.  501),  it 
was  held  that  a  purchaser  of  land  in  a 
registered  county  is  bound  to  inquire  for 
and  examine  the  deed  and  documents, 
memorials  of  which  are  registered. 

*  Dig.  Lib.  4,  tit  3,  L  2 ;  id.  Lib.  2, 
tit.  14,  §  9. 

*  Dig.  Lib.  4,  tit  3,  1.  2 ;  id.  Lib.  3, 
tit  14,  §  9. 
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§  398.  This  doctrine,  as  to  postponing  registered  to  unregistered 
conveyances  upon  the  ground  of  notice,  has  broken  in  upon  the  policy 
of  the  registration  acts  in  no  small  degree  ;  for  a  registered  convey- 
ance stands  upon  a  different  footing  from  an  ordinarj^  conveyance. 
It  has,  indeed,  been  greatly  doubted,  whether  courts  ought  ever  to 
have  suffered  the  question  of  notice  to  be  agitated  as  against  a  party 
who  has  duly  registered  his  conveyance.  But  they  have  said  that 
fraud  shall  not  be  permitted  to  prevail.  There  is,  however,  this 
qualification  upon  the  doctrine,  that  it  shall  be  available  only  in  cases 
where  the  notice  is  so  clearly  proved  as  to  make  it  fraudulent  in  the 
purchaser  to  take  and  register  a  conveyance,  in  prejudice  to  the 
known  title  of  the  other  party.^ 

§  399.  What  shall  constitute  notice,  in  cases  of  subsequent  pur^ 
chasers,  is  a  point  of  some  nicety,  and  resolves  itself,  sometimes  into 
matter  of*  fact,  and  sometimes  into  matter  of  law.^  Notice  may  be 
either  actual  and  positive,  or  it  may  be  implied  and  constructive.^ 
Actual  notice  requires  no  definition ;  for  in  that  case  knowledge  of 
the  fact  is  brought  directly  home  to  the  party.  Constructive  notice 
is  in  its  nature  no  more  than  evidence  of  notice,  the  presumption  of 
which  is  so  violent,  that  thd  court  will  not  even  allow  of  its  being 
controverted.'*  Or,  as  has  been  elsewhere  defined,  constructive 
notice  is  knowledge   imputed  by  the  court  on  pre.sumption,  too 


1  Wyatt  V.  Barwcll,  19  Ves.  439  ;  Sug- 
den  on  Veodors,  ch.  16,  §§  5,  10.  There 
are  some  cases  in  which  notice  does  not 
aifect  a  purchaser.  Thus,  where  an  estate 
is  limited  to  such  uses  as  A.  shall  ap- 
point ;  and  a  judgment  is  obtained  against 
him,  and  he  then  appoints  the  estate  to  B., 
who  has  notice  of  tne  judgment ;  B.  will, 
notwithstanding  the  notice,  take  the  estate 
free  from  the  lien  of  the  judgment ;  for  he 
takes  under  the  deed  of  appointment ;  and 
of  course  by  a  title  prior  to  the  judgment. 
Skeeles  v.  Shearlj',  8  Sim.  156,  157  ;  s.  c. 
:3  Mylne  &  Craig,  112.  See,  as  to  the 
effect  of  notice,  by  an  assignee  of  an  equit- 
able interest,  to  the  legal  holder  of  the 
property,  to  give  priority  of  right  over 
prior  assignees,  who  have  given  no  notice, 
Timson  v.  Bamsbottom,  2  Keen,  85 ; 
Poster  V.  Blackstone,  1  Mylne  &  Keen, 
297  ;  post,  §§  421  a,  1035  a ;  Chadwick  v. 
Turner,  1  Ch.  310  ;  Rolland  v.  Hart,  6  Ch. 
678. 

2  Com.  Dig.  Chancery,  4  C.  2  See  Jones 
V.  Smith,  1  Hare,  43  ;  poet,  §§  1035, 1047, 
1057. 

*»  Sugden  on  Vendors,  ch.  17,  §§  1,  2. 
In  a  treatise  like  the  present,  it  is  imprac- 
ticable to  do  more  than  to  glance  at  topics 
of  this  nature.  The  learned  reader  will 
find  full  information  on  the  subject  iu 
treatises  which  profess  to  examine  it  at 
large.     See  Sugaen  on  Vendors,   ch.  16 


and  17  (9th  edit). 

*  Plumb  V,  Fluitt,  2  Anst  438,  per 
Eyre,  C.  B.  ;  Kennedy  v.  Green,  3  M. 
k  K.  719;  Wilde  v.  Gibson,  1  H. 
L.  C.  605.  See  also  Jones  v.  Smith 
1  Hare,  43 ;  Meux  v.  Bell,  1  Hare,  73 ; 
West  V.  Rcid,  2  Hare,  257.  In  Jones  v. 
Smith,  1  Hare,  48,  Mr.  Vice-Chancellor 
Wigram  examined  the  cases  as  to  con- 
structive notice  very  largely,  and  upon 
that  occasion  said  :  "It is,  indeed,  scarcely 

Sossible  to  declare,  il  priori,  what  shall  be 
eemed  constiiictive  notice,  because,  un- 
questionably, that  which  would  not  affect 
one  man  may  be  abundantly  sufficient  to 
affect  another.  But  I  believe  I  may,  with 
sufficient  accuracy  for  my  present  purpose, 
and  without  danger,  assert,  that  the  cases 
in  which  constructive  notice  has  been 
established,  resolve  themselves  into  two 
classes :  first,  cases  in  which  the  party 
charged  has  had  actual  notice,  that  the 
property  in  dispute  was,  in  fact,  chaiged, 
incumbered,  or  in  some  way  affected,  and 
the  court  has  thereupon  bound  him  with 
constmctive  notice  of  facts  and  instru- 
ments, to  a  knowledge  of  which  he  would 
have  been  led  by  an  inquiry  after  tho 
charge,  incumbrance,  or  other  circum* 
stance  affecting  the  property  of  which  he 
had  actual  notice ;  and,  secondly,  cases  in 
which  the  court  has  been  satisfied  from 
the  evidence   before  it,  that   the  partj 
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strong  to  be  rebutted,  that  the  knowledge  muQt  have  been  com- 
municated.^ 

§  400.  An  illustration  of  this  doctrine  of  constrictive  notice*  is 
where  the  party  has  possession  or  knowledge  of  a  deed,  under  which 
he  claims  his  title,  and  it  recites  another  deed,  which  shows  a  title  in 
some  other  person,  there  the  court  will  presume  him  to  have  notice  of 
the  contents  of  iSie  latter  deed,  and  will  not  permit  him  to  introduce 
evidence  to  disprove  it.^  And  generally  it  may  be  stated,  as  a  rule 
on  this  subject,  that  where  a  purchaser  cannot  make  out  a  title,  but 
by  a  deed  which  leads  him  to  another  fact,  he  shall  be  presumed  to 
have  knowledge  of  that  fact."^  So,  the  purchaser  is,  in  like  manner, 
supposed  to  have  knowledge  of  the  instrument  under  which  the  party 
with  whom  he  contracts,  as  executor,  or  trustee,  or  appointee,  derives 
his  power.'*  Indeed,  the  doctrine  is  still  broader ;  for,  whatever  is 
sufficient  to  put  a  party  upon  inquiry  (that  is,  whatever  has  a 
reasonable  certainty  as  to  time,  place,  circumstances,  and  persons). 


charged  had  designedly  abstained  from 
inquiry  for  the  very  purpose  of  avoiding 
notice.  How  relactantly  the  court  has 
applied,  and  within  what  strict  limits  it 
has  confined  the  latter  class  of  cases,  I 
shall  presently  consider.  The  proposition 
of  law,  upon  which  the  former  class  of 
cases  proceeds,  is  not,  that  the  party 
charged  had  notice  of  a  fact  or  instrument, 
whicn,  in  truth,  related  to  the  subject  in 
dispute  without  his  knowing  that  such 
was  the  case,  but  that  he  had  actual  notice 
that  it  did  so  relate.  The  proposition  of 
law,  upon  which  this  second  class  pro- 
ceeds, is  not  that  the  party  charged  nad 
incautiously  neglected  to  make  inquiries, 
but  that  he  had  designedly  abstained  from 
such  inquiries  for  the  purpose  of  avoiding 
knowledge, — a  purpose  which,  if  proved, 
would  cicai'ly  show  that  he  had  a  sus- 
picion of  the  truth,  and  a  fraudulent  de- 
termination not  to  learn  it.  If,  in  short, 
there  is  not  actual  notice,  that  the  pro- 
perty is  in  some  way  afl'ected,  and  no 
fraudulent  turning  away  from  a  know- 
ledge of  the  facts,  which  the  res  gcstcR 
womd  suggest  to  a  prudent  mind  ;  if  mere 
want  of  caution,  as  distinguished  from 
fraudulent  and  wilfal  blindness,  is  all  that 
can  be  imputed  to  the  purchaser, — then 
the  doctrine  of  constructive  notice  will  not 
apply  ;  there  the  purchaser  ^vill  in  equity 
m  considered,  as  m  fact  he  is,  a  bo7id  fide 
purchaser  without  notice.  This  is  clearly 
Sir  Edward  Sugden's  opinion  (Vend.  & 
Purch.  Vol.  3,  p.  471,  472,  ed.  10) ;  and 
with  that  sanction  I  have  no  hesitation  in 
saying  it  is  mine  also. "  Affirmed  on  ap- 
peal, 1  Phillips,  244.  See  also  Gibson  v, 
ingo,  6  Hare,  112 ;  Farrow  v.  Bees,  4 
Beav.  18 ;  Taylor  v.  Baker,  5  Price,  806  ; 
Penny  r.  Watts,  1  Mac.  &  G.  150.  See 
this  subject  extensively  discussed  by  Vice- 


Chancellor  Stuart,  in  Ogilvie  v.  JeafTreson, 
6  Jur.  K.  8.  970,  where  it  is  held  that  one 
has  constructive  notice  of  such  facts  as  he 
might  have  ascertained,  but  for  his  own 
want  of  care  and  prudence. 
1  Hewitt  V,  Loosemore,  0  Hare^  449. 

*  Ibid.  ;  Cuyler  v.  Brandt,  2  Gaines, 
Gas.  in  Err.  326  ;  Evre*  v.  Dolphin,  2  B. 
&  Beatt  301,  302. 

'  Mertins  v,  JoUiffe,  Ambler,  311,  314 ; 
Man*  V.  Bennett,  2  Gh.  Gas.  246  ;  Sugden 
on  Vendors,  ch.  16.  This  doctrine,  how- 
ever, is  to  be  received  "xnth  some  qualifi- 
cations. For  if  a  man  purchases  an  estate 
imdcr  a  deed,  which  happens  to  relate  also 
to  other  lands  not  comprised  in  that  pur- 
chase, and  afterwards  he  purchases  the 
other  lands,  to  which  an  apparent  title  is 
made,  independent  of  that  deed,  the  former 
notice  of  the  deed  will  not  itself  affect  him 
in  the  second  transaction  ;  for  he  was  not 
bound  to  carry  in  his  recollection  those 
parts  of  a  deed  which  had  no  relation  to 
the  particular  purchase  he  was  then  about 
to  make,  nor  to  take  notice  of  more  of 
the  deed  than  affected  his  then  purchase. 
Hamilton  v,  Royse,  2  Sch.  &  Lefr.  327. 
In  short,  he  is  bound  to  take  notice  of 
those  things  only  in  the  deed,  which  affect 
his  present  purchase,  not  any  future  pur- 
chase. Mertins  v.  Jolliffle,  Ambler,  311. 
But  though  a  deed  disclosing  a  trust  is  in 
the  chain  of  title,  and  would  have  to  be 
shown  iu  defence  of  an  action  at  law,  the 
defence  of  h<ni&  fide  purchaser  without 
notice  will  avail  in  equity,  where  know- 
ledge of  it  was  fraudulently  withheld. 
Pilcher  v,  Eawlins,  7  Gh.  259 ;  s.  c.  11 
Eq.  63. 

*  Mead  v.  Lord  Orrery,  8  Atk.  238; 
Drapers'  Gompany  u  Tai-dly,  2  Vem. 
662  ;  Dunchr.  Kent,  1  Vem.  319  ;  Sugden 
on  Vendors,  ch.  17,  §2.     Sce^xw^,  §  422, 
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is,  in  equity,  held  to  be  good  notice  to  bind  him.^  Thus,  notice  of  a 
lease  will  be  notice  of  its  contents.*  So,  if  a  person  should  purchase 
an  estate  from  the  owner,  knowing  it  to  be  in  the  possession  of 
tenants,  he  is  bound  to  inquire  into  the  estate  ^  which  these  tenants 
have,  and,  therefore,  he  is  affected  with  notice  of  all  the  facts  as  to 
their  estates.* 

§  400  a.  So  where,  upon  an  agreement  to  sell  i)art  of  a  vendors 
land,  the  vendor  and  purchaser  entered  into  mutual  covenants, 
prohibiting  building,  except  in  a  specified  manner,  on  the  sold  and 
unsold  parts,  it  was  held  that  a  subsequent  owner  of  the  unsold  part, 
claiming  through  the  grantor  by  means  of  deeds,  one  of  which  referred 
to  the  deed  containing  the  prohibitory  clause,  but  not  to  the  clause, 
was  bound  by  the  prohibition,  in  equity ;  ^  and  that  a  clause  in  the 
contract  giving  liquidated  damages,  on  the  failure  of  the  grantor  to 
perform  covenants  on  his  part,  did  not  preclude  the  interference  of  a 
court  of  equity  by  interlocutory  injunction. 

§  400  b.  As  to  the  time  at  which  one  must  receive  notice  to  affect 
him  in  equity,  it  is  in  general  sufficient  if  it  be  received  before  he  has 
parted  with  his  money,  or  placed  himself  in  a  position  where  he 
cannot  resist  the  payment,  as  would  be  the  case  where  the  rights  of 
third  parties  had  attached.^  And  it  is  not  indispensable  to  the 
validity  of  notice  of  an  equitable  interest,  that  it  should  come  from 
the  party,  or  his  agent  It  is  sufficient  if  it  be  derived  aliunde ; 
provided  it  be  of  a  character  likely  to  gain  credence.^  In  regard  to 
the  inquiry  required  of  a  party,  it  should  be  such  as  a  prudent  and 
careful  man  would  exercise  in  his  own  business  of  equal  importance. 
Accordingly,  where  the  mortgagee  is  informed  that  there  are  charges 


^  Smith  V.  Low,  1  Atk.  490 ;  Ferrars  r. 
Cherry,  2  Vem.  384  ;  Daniels  v.  Davison, 
16  Ves.  250 ;  Howarth  v.  Deem,  1  Eden, 
351,  and  Mr.  Eden^s  note,  ib. ;  Surman  i). 
Barlow,  2  Eden,  167  ;  Parker  v.  Brooke,  9 
Ves.  583 ;  Eyre  r.  Dolphin,  2  B.  &  Beatt. 
301,  302  ;  Com.  Dig.  Chancery,  4  C.  2. 

2  Hall  r.  Smith,  14  Ves.  426. 

'  Lewis  V,  Bond,  18  Beav.  85  ;  James  v, 
Lichfield,  9  Eq.  51. 

*  Taylor  v.  Stibbert,  2  Ves.  Jr. 
Spunner  v,  Walsh,  10  Irish  Eq. 
Daniels  r.  Davidson,  16  Ves.  249, 
Smith  V.  Low,  1  Atk.  489  ;  Allen  r.  An- 
thony, 1  Meriv.  282 ;  Meux  v.  Maltby, 
2  Swanst.  281 ;  Hanbury  v.  Litchfield, 
2  Mylne  &  Keene,  629,  682,  683.  In  this 
last  case,  the  Master  of  the  Rolls  (Sir  C. 
C.  Pepys)  said  :  "It is  true,  that  where  a 
tenant  is  in  possession  of  the  premises, 
a  parchi^ser  has  implied  notice  of  the 
nature  of  his  title.  But  if,  at  the  time  of 
his  purchase,  the  tenant  in  possession  is 
not  the  original  lessee,  but  merely  holds 
under  a  derivative  lease,  and  has  no  know- 


440 
380 
252 


ledge  of  the  covenant  contained  in  the 
original  lease,  it  has  never  been  construed 
want  of  due  diligence  in  the  purchaser, 
which  is  to  fix  him  with  implied  notice,  if 
he  does  not  pursue  his  inquiries  through 
every  derivative  lessee,  until  he  arrives  at 
the  person  entitled  to  the  original  lease, 
whicn  can  alone  convev  to  him  infor- 
mation of  the  covenant  '  So  a  tenant  is 
fixed  with  notice  of  all  covenants  of  his 
lessor.  Fielden  r.  Slater,  7  Eq.  523. 
But  see  Carter  r.  Williams,  9  Eq.  678. 
So  the  condition  of  the  premises  may  be 
notice  of  a  right  of  way  by  necessity. 
Davies  v.  Sear,  7  Eq.  427.    « 

»  Coles  V,  Sims,  5  De  G.,  M.  &  G.  1. 

'  Collinson  v.  Lister,  20  Beav.  356; 
s.  c.  on  appeal,  7  De  G.,  M.  &  G. 
634. 

7  Rawbone's  Bequest,  3  Kay  &  J.  300  ; 
Smith  V.  Smith,  2  Cr.  &  M.  231  ;  Lloyd 
V,  Banks,  3  Ch.  488  ;  s.  c.  4  Eq.  222 ; 
In  re  Tichener,  85  Beav.  317.  But  see 
In  re  Brown's  Trusts,  5  Eq.  88. 


§400  a— 400  c.]  constructive  fraud. 


257 


affecting  the  estate,  and  is  cognizant  of  two  only,  he  cannot  claim  to 
be  a  purchaser  without  notice  of  other  charges,  because  he  believes 
that  the  two,  which  satisfy  the  word  charges,  are  all  the  charges  upon 
it.  He  is  bound  to  inquire  whether  there  ai*e  any  others.  The  rule 
with  respect  to  the  consequences  of  a  purchaser  abstaining  from 
making  inquiries  does  not  depend  exclusively  upon  a  fraudulent 
motive ;  a  man  may  abstain  from  mere  heedlessness,  or  stupidity, 
and  be  none  the  less  responsible  for  the  consequences ;  but  if  he 
make  reasonable  inquiry,  and  is  deterred  by  a  false  answer,  he  is 
excusable,  if  it  be  of  a  character  to  delude  a  prudent  man.  But  if 
he  make  no  inquiry,  he  is  not  to  be  excused  upon  the  ground  that  a 
false  answer,  or  one  leading  to  no  result,  would  have  been  given  if  he 
had  inquired.    This  cannot  be  known.^ 

§  400  c.  In  Briggs,  ex  parte,  before  Loixl  Romilly,  M.  R.,*  where  one 
purchased  shares  in  a  joint-stock  company,  upon  the  representations 
of  a  prospectus  different  from  the  articles  of  association,  and  after 
he  had  knowledge  of  the  articles,  endeavoured  unsuccessfully  to  sell 
his  shares,  it  was  held  that  he  could  not  thereafter  repudiate  the 
shares  on  the  ground  of  fraud ;  for  the  reason  that  it  was  his  duty 
to  repudiate  them  at  once  upon  the  discovery  of  fraud,  if  he  claimed 
to  do  it  at  all.  And  Lord  Romilly  here  intimates  an  opinion,  that 
inasmuch  as  the  prospectus  made  express  reference  to  the  articles, 
the  purchase  was  effected  with  notice  of  their  contents.  But  in  a 
later  case,'  where  the  purchaser  of  shares  was  induced  to  make  the 
purchase  by  representations  in  the  prospectus  which  the  promoters 
had  no  reason  to  believe  true  and  which  turned  out  to  be  untrue, 
although  the  articles  were  referred  to  in  the  prospectus,  Vice- 
Chancellor  Wood  held  that  the  purchaser  was  not  bound  to  go 
"  upon  an  errand  of  inquiry  whether  the  statements  were  correct 
or  not."  "  He  was  entitled  to  rely  upon  the  representations  made 
to  him  as  being  true  to  the  knowledge  of  the  directors,"  and  to 
believe  that  the  promoters  had  made  proper  inquiry  to  learn  the 
truth. 

§  400  d.  But,  in  a  great  variety  of  cases,  it  must  necessarily  be 
matter  of  no   inconsiderable   doubt  and   difficulty  to  decide  what 


'  Jones  V.  Williams,  24  Beav.  47  ;  Ware 
y.  Lord  Egmont,  4  De  G.,  M.  &  G.  460. 
In  Jones  v.  Williams,  the  Master  of  the 
Rolls  says  of  the  case  of  Kennedy  v.  Green, 
3  My.  &  Keen,  699  :  "It  is  always  the 
first  case  cited  in  all  causes  depending  on 
questions  of  motive  ;  but,  in  truth,  it 
rarely  has  any  application  to  any  one  of 
them."  This  is  indeed  a  shaip  comment, 
but  too  pertinent  to  be  lightly  regarded. 
But  where  it  is  reasonably  certain  that 


the  inquiry  would  have  had  no  result,  it 
seems  that  the  party  is  not  to  be  treated 
as  having  notice,  because  he  has  not 
inquired.     Carter  v.  Williams,  9  Eq.  678. 

^12  Jur.  N.  8.  822  ;  8.  c.  1  Eq.  483, 
14  Law  T.  N.  H.  £9. 

'  Smith  V.  The  Reese  River  Mining  Co., 
12  Jur.  N.  8.  616  ;  8.  o.  Law  Rep.  2  Eq. 
264,  14  W.  R.  606.  See  Central  Railway 
of  Venezuela  v.  Kisch,  L.  R.  2  H.  L.  99. 
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circumstances  are  sufficient  to  pjit  a  party  upon  inquiry.     Vague 
and  indeterminate  rumour  or  suspicion  is  quite  too  loose  and  in- 
convenient in  practice- to.  be  admitted  to  be  sufficient^     But  there 
.will  be  found  almost  infinite  gradations  of  presumption  between 
such  ngnour,  or  suspicion/ and  that  certainty  as  to  facts,  which  no 
mind  could  hesitate  to  proooupce  enough  to  call  for  further  inquiry, 
£^nd  to  put  the  pajrty  upon  his  diligence.     No  general  rule  can, 
therefore,  be  laid  down  to  govern  such  cases.     Each  must  depend 
upon  its  own  circumstiances.^      There  is  no  case  which   goes  the 
length  of  saying,  that  a  failure  of  the  utmost  circumspection  shall 
have  the  same  eflFect  of  postponing  a  party,  as  if  he  were  guilty  of 
fraud  or  wilful  neglect,  or  had  positive  notice.^     And,  although  a 
mistake  of  law,  upon  the  construction  of  a  deed  or  contract,  will  not 
alone  discharge  a  purchaser  from  the  legal  effects  of  notice  of  such 
deed  or  contract ;  yet  there  may  be  a  case  of  such  doubtful  equity 
under  the  circumstances,  that  it  ought  not  to  be  enforced  against 
such  a  purchaser*    The  mere  fact,  that  the  assignees  of  an  insolvent 
debtor  have  made  a  sale  of  the  estate  at  auction,  under  circumstances 
of  negligence   on   their  part,   will   not  affect    the  purchaser   with 
notice,  as  such  circumstances  are  collateral  to  the  question  of  title. 
Even  if  before  he  takes  the  conveyance,  he   have  notice  of  such 
circumstances,   yet  if  he   have  purchased  boTid  fide,  his    title  is 
not  necessarily   voidable.      But   the    question    must   depend  in  a 
great  measure  upon,  this,  whether  the  conduct  of  the  assignee  be 
such  a  gross  and  palpable  breach  of  duty  as  ought  justly  to  avoid 
the  sale.'' 

§  400  e.  The  question  as  to  what  kind  or  degree  of  notice  will 
bind  a  purchaser  is  now  settled  by  legislation,  for  by  the  Convey- 
ancing Act,  1882  (45  &  46  Vict.  ch.  39)  s.  3,  it  is  enacted  (1)  that  a 
purchaser  shall  not  be  prejudicially  affected  by  notice  of  any 
instrument,  fact,  or  thing,  unless  (1)  It  is  within  his  own  knowledge, 
or  would  have  come  to  his  knowledge,  if  such  inquiries  and  inspec- 
tions had  been  made  as  ought  reasonably  to  have  been  made  by 
him  ;  or  (2)  In  the  same  transaction  with  respect  to  which  a  question 
of  notice  to  the  purchaser  arises,  it  has  come  to  the  knowledge  of 
his  counsel  as  such,  or  of  his  solicitor,  or  other  agent  as  such,  or  would 
have  come  to  the  knowledge  of  his  solicitor  or  other  agent  as  such, 
if  such  inquiries  and  inspections  had  been  made  as  ought  reasonably 

*  Sugden  on  Vendors,  ck  17.  v.  Smallwood,  Amb.  676. 
3  Hine  v.  Dodd,  2  Atk.  275.  «  Borell  v.  Dann,  2  Hare,  450  to  455. 
3  Plumb  V.  Fluitt,  2  Anst.   433,   440  ;      The  latest  cases  tend  to  restrict  the  doc- 

Worthington  r.  Morgan,  16  Sira.  647.  trine  of  constructive  notice.   Atty.-Gen.  r. 

*  CordwiU  v.  Mackrill,  2  Eden,  344,  Stephens,  6  De  O.,  M.  &  G.  Ill,  p.  148 ; 
348  ;  Parker  v.  Brooke,  9  Ves.  583,  688  ;  Montefiore  i'.  Browne,  7  H.  L.  C.  241, 
Bovey  v.  Smith,  1  Vem.  144,  149  ;  Walker  269. 
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to  have  been  made  by  the  solicitor  or  other  agent.  (2)  This  section 
shall  not  exempt  a  purchaser  from  any  liability  under,  or  any  obliga- 
tion to  perform  or  obserye  any  covenant,  condition,  provision,  or 
restriction  contained  in  any  instrument  under  which  his  title  is 
derived,  mediately  or  immediately,  and  such  liability  or  obligation 
may  be  enforced  in  the  same  mannet,  an^ll  to  the  same  extent,  as  if 
this  section  had  not  been  enacted.  (3)  A  purchaser  shall  not  by 
reason  of  anything  in  this  section  contained  where  he  would  not 
have  been  so  affected  if  this  section  had  not  been  enacted. .  (4)  This 
section  applies  to  purchases  made  either  before  or  after  the  com- 
mencement of  this  Act. 

§  401.  How  far  the  registration  of  a  conveyance,  in  countries  where 
such  registration  is  authorized  and  required  by  law,  shall  operate  as 
constructive  notice  to  subsequent  purchasers,  by  mere  presumption 
of  law,  independent  of  any  actual  notice,  has  been  much  discussed. 
It  is  not  doubted  that  a  prior  conveyance  duly  registered,  operates 
to  give  full  effect  to  the  legal  and  equitable  estate  conveyed  thereby, 
against  subsequent  conveyances  of  the  same  legal  and  equitable 
estate.^  But  the  question  becomes  important  as  to  other  collateral 
effects,  such  as  defeating  the  right  of  tacking  of  mortgages,  and  other 
incidentally  accruing  equities  between  the  different  purchasers.  For, 
if  the  mere  registry,  in  such  cases,  without  actual  knowledge  of  the 
conveyance,  operates  as  constructive  notice,  it  shuts  out  many  of 
those  equities  which  otherwise  might  have  an  obligatory  priority. 
It  has  been  truly  remarked,  that  there  is  a  material  difference 
between  actual  notice,  and  the  operation  of  the  registry  acts. 
Actual  notice  may  bind  the  conscience  of  the  parties ;  the  opera- 
tion of  the  registi-y  acts  may  bind  their  title,  but  not  their 
conscience.^ 

§  402.  The  doctrine  seems  at  length  to  be  settled,  that  the  mere 
registration  of  a  conveyance  shall  not  be  deemed  constructive  notice 
to  subsequent  purchasers,  but  that  actual  notice  must  be  brought 
home  to  the  party,  amounting  to  fraud.^  The  subject  certainly  is 
attended  with  no  inconsiderable  difficulty.  Some  learned  judges 
have  expressed  a  doubt,  whether  courts  of  equity  ought  not  to  have 
said,  that  in  all  cases  of  a  public  registry,  which  is  a  known  reposi- 
tory for  conveyances,  a  subsequent  purchaser  ought  to  search,  or  be 
bound  by  notice  of  the  registry,  in  the  same  way  as  he  would  be  by 
a  decree  in  equity,  or  by  a  judgment  at  law.*    Other  learned  judges 

1  Wrightson  V,  Hudson,  2  Eq.  Abr.  609,  land  v.  Stainbridce,  3  Ves.  477 ;  Com. 
PI.  7.  Dig.  Chancery,  4  C.  1. 

2  Underwood  v.  Courtown,  2  Sch.  &  *  Morecock  v.  Dicketis,  Amb.  480  ; 
Lefr.  66.  See  Latouche  v.  Dansany,  1  Hine  v.  Dodd,  2  Atk.  275;  Sugden  on 
Sch.  &  Lefr.  137.  Vend.  ch.  16,  17. 

a  Wyatt  V,  Harwell,  19  Ves.  485 ;  Jol- 

s  2 
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have  intimated  a  different  opinion ;  assigning  as  a  reason^  that  if  the 
registration  of  the  conveyance  should  be  held  constructive  notice,  it 
must  be  notice  of  all  that  Is  contained  in  the  conveyance  ;  and,  then, 
subsequent  purchasers  would  be  bound  to  inquire  after  the  contents, 
the  inconveniences  of  which  cannot  but  be  deemed  exceedingly 
great.^  The  question  seems  first  to  have  arisen  in  a  case  of  the 
tacking  of  mortgages,  about  the  year  1780  ;  and  it  was  then  decided, 
by  Lord  Chancellor  King,  that  the  mere  registration  of  a  second 
mortgage  did  not  prevent  a  prior  mortgagor  from  tacking  a  third 
mortgage,  when  he  had  no  actual  notice  of  the  existence  of  the 
second  mortgage.^  This  decision  has  ever  since  been  steadily 
adhered  to,  perhaps  more  from  its  having  become  a  rule  of  property, 
than  from  a  sense  of  its  intrinsic  propriety. 

§  405.  It  is  upon  similar  grounds,  that  every  man  is  presumed  to 
be  attentive  to  what  passes  in  the  courts  of  justice  of  the  state  or 
sovereignty  where  he  resides.  And,  therefore,  a  purchase  made  of 
property  actually  in  litigation,  pendente  lite,  for  a  valuable  considera- 
tion, and  without  any  express  or  implied  notice  in  point  of  fact, 
affects  the  purchaser  in  the  same  manner  as  if  he  had  such  notice  ; 
and  he  will  accordingly  be  bound  by  the  judgment  or  decree  in  the 
suit.'   . 

§  406.  Ordinarily,  it  is  true,  that  the  decree  of  a  court  binds  only 
the  parties  and  their  privies  in  representation  or  estate.  But  he  who 
purchases  during  the  pendency  of  a  suit,  is  held  bound  by  the  decree 
that  may  be  made  against  the  person  from  whom  he  derives  title. 
The  litigating  parties  are  exempted  from  taking  any  notice  of  the 
title  so  acquired ;  and  such  purchaser  need  not  be  made  a  party  to 
the  suit*  Where  there  is  a  real  and  fair  purchase,  without  any 
notice,  the  rule  may  operate  very  hardly.*  But  it  is  a  rule  founded 
upon  a  great  public  policy  ;  for  otherwise,  alienations  made  during  a 
suit  might  defeat  its  whole  purpose,  and  there  would  be  no  end  to 
litigation.^  And  hence  arises  the  maxim,  pendente  lite,  nihil  in- 
novetur  ;  the  effect  of  which  is  not  to  annul  the  conveyance,  but  only 
to  render  it  subservient  to  the  rights  of  the  parties  in  the  litigation.*^ 
As  to  the  rights  of  these  parties,  the  conveyance  is  treated  as  if  it 


'  Latouche  v.  Dunsauy,  1  Sch.  &  Lefr. 
157  ;  Underwood  v.  Conrtown,  2  Sch.  k 
Lefr.  64,  66  ;  Pentland  v.  Stokes,  2  B.  & 
Beatt.  75. 

'  Bedford  v.  Backhouse,  2  Eq.  Abridg. 
615,  PI.  12  ;  8.  p.  Wrightson  v.  Hudson, 
2  Eq.  Abridg.  609,  PI.  7 ;  Cator  v.  Cooly, 
1  Cox,  182  ;  Wiseman  v,  Westland,  1  Y. 
k  Jerv.  117. 

•  Com.  Dig.  Chancery,  4  C.  3  and  4  ; 
Sorrell  i>.  Carpenter,  2  P.  Will.  482; 
Worsley  v.  £arl  of  Scarborough,  3  Atk. 
392  ;   Bishop  of  Winchester  v,  Paine,  11 


Ves.  194 ;  Garth  v.  Ward,  2  Atk.  175  ; 
Mead  v.  Lord  Orrery,  3  Atk.  242 ;  Gas- 
keld  V.  Dunlin,  2  B.  &  Beatt  169 ;  Moore 
V.  Macnamara,  2  B.  &  Beatt  186.  Sagd. 
on  V.  and  P.  ch.  13,  §  1,  s.  61. 

*  Bishop  of  Winchester  v.  Paine,  11 
Ves.  197  ;  Metcalf  v.  Pulvertoft,  2  V.  k 
Beam.  205. 

*  2  P.  Will.  488. 

«  Co.  Litt  224  h;  Metcalf  t7.  Pulvertoft, 
2  y.  &  Beam.  199 ;  Gaskeld  v.  Durdin,  2 
B.  k  Beatt  169. 

7  Co.  Litt  224  h;  Metcalf  v,  Pulver- 
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never  had  any  existence ;  and  it  does  not  vary  them.^  By  the  2  &  3 
Vict.  c.  11,  s.  7,  it  was  enacted  that  a  lis  pendens  should  not  bind  a 
purchaser  or  mortgagee  without  express  notice  thereof,  unless  and 
until  it  is  duly  registered,  and  the  registration  to  be  binding  must  be 
repeated  every  five  years.  And  the  court  before  whom  the  legisla- 
tion is  pending  may,  by  30  &  31  Vict.  c.  47,  s.  2,  on  the  determina- 
tion of  the  lis  penderis,  or  even  during  pendency,  if  satisfied  that  the 
legislation  is  not  prosecuted  bond  fide,  order  the  registration  to  be 
vacated  without  the  consent  of  the  party  by  whom  the  lis  pendens 
was  registered.  In  a  late  case  ^  it  was  held  that  in  an  action  by  an 
equitable  mortgagee  for  sale  or  foreclosure,  the  court  has  power,  on 
an  ex  parte  application  of  the  plaintiff,  to  giant  an  interim  injunction 
to  resti-ain  dealing  with  the  legal  estate  on  the  gi*onnd  that  a  lis 
pendens  is  not  an  adequate  protection  to  the  plaintiff. 

§  407.  In  general,  a  judgment  is  not  constructive  notice  to  any 
persons  who  are  not  parties  or  privies  to  it ;  and,  therefore,  other 
persons  are  not  presumed  to  have  notice  of  its  contents.  But  a 
person  who  is  not  a  party  to  a  judgment,  if  he  has  actual  notice  of  it, 
will  be  bound  by  it;  and  if  he  pays  money  in  opposition  to  it,  he  will 
be  compelled  to  pay  it  again.^  And  a  purchaser,  having  notice  of  a 
judgment,  will  be  bound  by  it.  But  by  27  &  28  Vict.  c.  112,  it  is 
enacted  that  no  future  judgment  shall  affect  any  land,  of  whatever 
tenure,  until  such  land  shall  have  been  actually  delivered  in  execu- 
tion by  virtue  of  a  writ  of  elegit  or  other  lawful  authority  in  pursu- 
ance of  such  judgment. 

§  408.  To  constitute  constructive  notice,  it  is  not  indispensable 
that  it  should  be  brought  home  to  the  party  himself.  It  is  suflBcient, 
if  it  is  brought  home  to  the  agent,  attorney,  or  counsel  of  the  party ; 
for,  in  such  cases,  the  law  presumes  notice  in  the  principal,  since  it 
would  be  a  breach  of  trust  in  the  former  not  to  communicate  the 
knowledge  to  the  latter.*  But,  in  all  these  cases,  notice  to  bind  the 
principal  should  bo  notice  in  the  same  transaction,  or  negotiation ; 
for,  if  the  agent,  attorney,  or  counsel  was  employed  in  the  same 
thing  by  another  person,  or  in  another  business  or  affair,  and  at 
another  time,  since  which  he  may  have  forgotten  the  facts,  it  wouM 
•  be  unjust  to  charge  his  present  principal  on  account  of  such  a  defect 
of  memory.^  It  was  significantly  observed  by  Lord  Hardwicke,  that, 
if  this  rule  were  not  adhered  to,  it  would  make  the  titles  of  pur- 
toft,  2  v.  &  Beam.  199  ;  Gaskeld  v,  Dnr-  Sngden  on  Vendors,  ch.  17,  §  1,  2. 
din,  2  B.  &  Beatt.  169.  ^Sheldon  v.  Cox,  2  Eden,  224,   228; 

^  Ibid.  ;  Bishop  ofWinchesterv.  Paine,      Jennings  v,  Moore,  2  Yern.  609  ;  Sagden 
11  Yes.  197.  on  Yendorn,  ch.  17.    So  where  hoih  pf^ies 

'  London  and  County  Banking  Co.  v.       employ  the  same  solicitor.     Rolluid  v. 
Lewis,  21  Ch.  D.  491,  following  Spiller  r.       Hart.  6  Ch.  678. 
Spiller,  3  Sw.  566.  «  Fitiuperald   v.    Falconberg,    Fitzgibb. 

'Harvey   v.    Montague,    1    Yern.   57;      211.     This  is  now  so  by  statute,  see  $  400  «. 
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chasers  and  mortgagees  depend  altogether  upon  the  memory  of  their 
counsellors  and  agents  ;  and  oblige  them  to  apply  to  person^  of  less 
eminence  as  counsel^  as  being  less  likely  to  have  notice  of  former 
transactions.^ 

§  408  a.  In  a  late  case^^  it  was  laid  down  as  law,  by  Sir  G. 
Jessel,  M.K,  that  a  purchaser  or  lessee  having  notice  of  a  deed 
forming  part  of  the  claim  of  his  vendor  or  lessor  has  constructive 
notice  of  such  deed,  and  is  not  protected  from  the  consequences  of 
not  looking  at  the  deed,  even  by  the  most  express  representation  on 
the  part  of  the  vendor  or  lessor  that  it  contains  no  restrictive  cove- 
nants, nor  anything  in  any  way  affecting  the  title.  But  this  doctrine 
only  applies  where  the  deed  in  question  forms  a  necessary  link  in  the 
chain  of  title ;  for,  if  it  may  or  may  not  affect  the  title,  the  purchaser 
or  lessee  is  not  fixed  with  notice  of  it.* 

§  409.  The  doctrine,  which  has  been  already  stated,  in  regard  to 
the  effect  of  notice,  is  strictly  applicable  to  every  purchaser,  whose 
title  comes  into  his  hands,  affected  with  such  notice.  But  it  in  no 
manner  affects  any  such  title  derived  from  another  person,  in  whose 
hands  it  stood  free  from  any  such  taint.  Thus,  a  purchaser  with 
notice  may  protect  himself  by  purchasing  the  title  of  another  bond 
fide  purchaser  for  a  valuable  consideration  without  notice ;  for,  other- 
wise, such  bond  fide  purchaser  would  not  enjoy  the  full  benefit  of  his 
own  unexceptionable  title.  Indeed,  he  would  be  deprived  of  the 
marketable  value  of  such  a  title ;  smce  it  would  be  necessary  to  have 
public  notoriety  given  to  the  existence  of  a  prior  incumbrance,  and 
no  buyer  could  be  found,  or  none  except  at  a  depreciation  equal  to 
the  value  of  the  incumbrance.  For  a  similar  reason,  if  a  person  who 
has  notice,  sells  to  another  who  has  no  notice,  and  is  a  Ixmd  fids 
purchaser  for  a  valuable  consideration,  the  latter  may  protect  his 
title,  although  it  was  affected  with  the  equity  arising  from  notice,  in 
the  hands  of  the  person  from  whom  he  derived  it ;  for,  otherwise,  no 
man  would  be  safe  in  any  purchase,  but  would  be  liable  to  have  bis 
own  title  defeated  by  secret  equities,  of  which  he  could  have  no 
possible  means  of  making  a  discovery. 

§  410.  This  doctrine,  in  both  of  its  branches,  has  been  settled  for 
nearly  a  century  and  a  half;  and  it  arose  in  a  case  in  which  A. 
purchased  an  estate,  with  notice  of  an  incumbrance,  and  then  sold  it 
to  B.,  who  had  no  notice ;  and  B.  afterwards  sold  it  to  C,  who  had 

*  Warrick   v.   Warrick,    3    Atk.   290  ;  to  think  this  court  ought  to  enforce  the 

Worsley  v..  Earl  of  Scarborough,  3  Atk.  covenant  against  the  defendant,"  was  here 

292;  Lowther   u    Carlton,   2    Atk.   242,  expressly  dissented  from.    See  also  Fielden 

392.  V.  Slater,  7  Eq.  628 ;  Odes  v.  Sims,  5  D. 

'^  Patman  r.  Harland,  17  Ch.  D.  863.   The  M.  &  G.  1. 
dictum  of  Sir  G.  Turner,  L.J.,  in  Wilson  3  Jones  v.  Smith,  1  Hare,  48  ;   1  Ph. 

V.  Hart,  1   Ch.  468,   at  p.   468,   *«  If  a  244 ;  Carter  v.  Williams,  9  Eq.  678. 
representation  vas  made  I  am  not  disposed 
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notice ;  and  the  queetion  was,  whether  the  incumbrance  bound  the 
estate  in  the  hands  of  C.  The  then  Master  of  the  Rolls  thought, 
that  although  the  equity  of  the  incumbrance  was  gone,  while  the 
estate  was  in  the  hands  of  B.,  yet  it  was  revived  upon  the  sale  to  C. 
But  the  Lord  Keeper  reversed  the  decision,  and  held,  that  the  estate 
in  the  hands  of  C.  was  discharged  of  the  incumbrance,  notwithstand- 
ing the  notice  of  A.  and  C.^  This  doctrine  has  ever  since  been 
adhered  to  as  an  indispensable  muniment  of  title.^  And  it  is  wholly 
immaterial  of  what  nature  the  equity  is,  whether  it  is  a  lien,  or  an 
incumbrance,  or  a  trust,  or  any  other  claim  ;  for  a  bond  fide  purchase 
of  an  estate,  for  a  valuable  consideration,  purges  away  the  equity 
from  the  estate,  in  the  hands  of  all  persons  who  may  derive  title 
under  it,  with  the  exception  of  the  original  party  whose  conscience 
stands  bound  by  the  violation  of  his  trust  and  meditated  fraud.  But, 
if  the  estate  becomes  revested  in  him,  the  original  equity  will  re-attach 
to  it  in  his  hands.^ 

§  411.  Indeed,  purchasers  of  this  sort  are  so  much  favoured  in 
equity,  that  it  may  be  stated  to  be  a  doctrine  now  generally  esta- 
blished, that  a  bond  fide  purchaser  for  a  valuable  consideration,  with- 
out notice  of  any  defect  in  his  title  at  the  time  of  his  purchase,  may 


*  Hariison  x\  Forth,  Prec.  Ch.  61  ;  s.  c. 
1  Eq.  Abridg.  Notice,  A.  6,  p.  331. 

3  Brandlyn  v,  Ord,  1  West,  512  ;  8.  c. 
1  Atk.  571 ;  Lowther  v.  Carlton,  2  Atk. 
242 ;  Ferrars  v.  Cherry,  2  Vem.  383  ; 
3iertina  v.  Jolliffe,  Ambl.  313  ;  Sweet  v. 
Southcote,  2  Bro.  Ch.  66  ;  McQueen  v. 
Farquhar,  11  Ves.  477,  478. 

'  Kennedy  v.  Daly,  1  Sch.  &  Lcfr.  879. 
The  rule  adopted  in  equity,  in  favour  of 
bond  fide  purcnasers  without  notice,  not  to 
grant  any  relief  against  them,  is  founded, 
as  we  have  seen,  upon  a  general  principle 
of  public  policy.  Wallwyn  v.  Lee,  9  Ves. 
24.  It  is  not,  however,  absolutely  uni- 
versal ;  for  it  has  been  broken  in  upon  in 
two  classes  of  cases.  In  the  hrst  place,  it 
is  not  allowed  in  favour  of  a  judgment 
creditor  who  has  no  notice  of  the  plaintiff's 
equity.  This  appears  to  proceed  upon  the 
principle  that  such  judgment  creditor  sliall 
be  deemed  entitled  merely  to  the  same 
rights  as  the  debtor  had,  as  he  comes  in 
under  him,  and  not  through  him ;  and 
upon  no  new  consideration,  like  a  pur- 
chaser. Burgh  V.  Burgh,  Rep.  temp. 
Finch,  28.  In  the  second  place,  it  is  not 
allowed  in  favour  of  a  bond  fide  purc)iascr 
without  notice,  against  the  claims  of  a 
dowress,  as  such.  WiUiams  v.  Lambe,  3 
Brown,  Ch.  Rep.  264.  This  l«.st  exception 
is  apparently  anomalous,  and  has  been 
established  imou  the  distinction  that  the 
protection  oi  a  bond  fide  purchaser  does 
not  apply  against  a  party  plaintiff,  seeking 
relief  upon  the  ground  of  a  legal  title  (such 
as  Dower  is),  but  only  against  a  party 


plaintiff,  seeking  a  relief  upon  an  equitable 
title.  The  propriety  of  the  distinction  has 
been  greatly  questioned.  It  has  been 
impufi^ed  by  Lord  Rosslyn,  in  Jerrard  r. 
Saunders  (2  Ves.  Jr.  454).  The  cases  of 
Burlare  v.  Cook,  Freem.  (2  R,  24),  and 
Parker  v.  Blythmore  (2  Kq.  Abridg.  79, 
pi.  1),  are  against  it.  Rogers  v.  Leele  (2 
Freem.  84),  and  the  above  case  of  Williams 
V.  Lambe,  are  in  its  favour.  Mr.  Sugjden 
doubts  the  correctness  of  the  distinction. 
Sugden  on  Vendors,  ch.  18,  suhfiiiem  (9th 
edit.).  On  the  other  hand,  Mr.  Belt 
maintains  its  correctness.  Belt's  note  (1) 
to  3  Brown,  Ch.  264.  So  does  Mr.  Beanies 
(Beam.  Eq.  PI.  244,  245),  and  Mr,  Ropor, 
also,  in  his  work  on  Husband  and  wife, 
vol.  1,  446,  447.  Mr.  Hovenden,  in  his 
note  to  2  Freem.  24,  acquiesces  in  it.  Sec 
also  Mcdlicott  v.  O'Donel,  1  B.  &  Beatt, 
171.     See  also  Mitf.  Eq.  Plead,  by  Jeremy, 

S.  274,  note  (d)  (4th  edit.).  The  same 
istinction  was  expressly  affirmed  in  Col- 
lins V.  Archer,  1  Russ.  &  Mylne,  292. 
There  is  a  peculiarity  in  the  case  of  a 
dowress  which  operates  against  her,  and, 
upon  this  point  of  notice,  is  proper  to  be 
mentioned.  Though  notice  of  the  title 
will  protect  every  other  interest  in  the 
inheritance,  it  will  not  protect  here. 
Maundrell  v.  Maundrell,  10  Ves.  271,  272  ; 
Wynn  v.  Williams,  5  Ves.  130  ;  Mole  r. 
Smith,  Jacob,  497  ;  Swannock  v.  Lifford, 
Ambl.  6  ;  8.  c.  Co.  Litt.  208  a,  Butler's 
note  (105) ;  Radnert?.  Vanderbendy,  Show. 
Pari.  Cas.  69  ;  ante,  §  67  a  ;  post,  §§  484, 
486,  680,  681. 
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lawfully  buy  in  aoy  statute,  mortgage,  or  other  incumbrance  upon 
the  same  estate  for  his  protection.  If  he  can  defend  himself  by  any 
of  them  at  law,  his  adversary  will  have  no  help  in  equity  to  set  these 
incumbrances  aside ;  for  equity  will  not  disarm  such  a  purchaser ; 
but  will  act  upon  the  wise  policy  of  the  common  law,  to  protect  and 
quiet  lawful  possessions,  and  strengthen  such  titles.^  We  shall  have 
occasion,  hereafter,  in  various  cases,  to  see  the  application  of  this 
doctrine. 

§  412.  And  this  naturally  leads  us  to  the  consideration  of  the 
equitable  doctrine  of  tacking,  as  it  is  technically  called,  that  is^ 
uniting  securities,  given  at  different  times,  so  as  to  prevent  any 
intermediate  purchasers  from  claiming  a  title  to  redeem,  or  other- 
wise to  discharge  one  lien,  which  is  prior,  without  redeeming  or 
discharging  the  other  liens  also,  which  are  subsequent  to  his  own 
title.^  Thus,  if  a  third  mortgagee,  without  notice  of  a  second  mort- 
gage, should  purchase  in  the  first  mortgage,  by  which  he  would 
acquire  the  legal  title,  the  second  mortgagee  would  not  be  permitted 
to  redeem  the  first  mortgage  without  redeeming  the  third  mortgage 
also ;  for,  in  such  a  case,  equity  tacks  both  mortgages  together  in  his 
favour.  And,  in  such  a  case,  it  will  make  no  difference  that  the 
third  mortgagee,  at  the  time  of  purchasing  the  first  mortgage,  had 
notice  of  the  second  mortgage ;  for  he  is  still  entitled  to  the  same 
protection.* 

§  413.  There  is,  certainly,  great  apparent  hardship  in  this  rule; 
for  it  seems  most  conformable  to  natural  justice,  that  each  mortgagee 
should,  in  such  a  case,  be  paid  according  to  the  order  and  priority  of 
his  incumbrances.*  The  general  reasoning,  by  which  this  doctrine  is 
maintained,  is  this  :  In  oequali  jure,  melior  est  conditio  possidentis. 
Where  the  equity  is  equal,  the  law  shall  prevail ;  and  he  that  hath 
only  a  title  in  equity  shall  not  prevail  against  a  title  by  law  and 
equity  in  another.  But,  however  correct  this  reasoning  may  be  when 
rightly  applied,  its  applicability  to  the  case  stated  may  reasonably  be 
doubted.  It  is  assuming  the  whole  case,  to  say  that  the  right  is 
equal,  and  the  equity  is  equal.  The  second  mortgagee  has  a  prior 
right,  and  at  least  an  equal  equity ;  and  then  the  rule  seems  justly 


X 


*  A  vendor  or  mortgagee,  by  executing 
a  conveyance  or  transfer  of  mortgage,  and 
signing  the  usual  receipt  for  the  purchase 
or  mortgage  money,  puts  it  in  the  power 
of  the  person  in  whose  favour  the  deed  is 
executed  or  receipt  given  to  commit  a  fraud, 
and  must  be  bound  by  the  consequences. 
Rice  V.  Rice  ;  2  Drewy,  83.  Where  a 
mortgagee  has  armed  the  holder  of  the 
equity  with  the  means  to  commit  a  fraud, 
by  trusting  to  him  the  title-deeds,  and  he 
makes  a  subsequent  mortgage  to  a  bond 
fide   incumbrancer  without   notice,   such 


mortgage  will  have  priority.  Hunter  v. 
Walters.  1 1  Eq.  292. 

'  Spencer  i*.  Pearson,  24  Beav.  266. 

'  Marsh  v.  Lee,  2  Vent.  837,  338  ;  8.  c. 
1  Ch.  Cas.  162 ;  Maundrell  v.  Haundrell, 
10  Ves.  260,  270  ;  Morett  v.  Paske,  2  Atk. 
53,  54  ;  Matthews  v.  Gartwriffht,  2  Atk. 
347  ;  Robinson  v.  Davison,  1  Bro.  Ch.  63  ; 
Wormald  r.  Maitland,  35  L.  J.,  Ch.  (n.  8.) 
69. 

*  Brace  v.  Duchess  of  Marlborough,  2 
P.  Will.  492 ;  Lowthian  v.  Haael,  3  Bro. 
Ch.  168. 
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to  apply,  that,  where  the  equities  are  equal,  that  title  which  is  prior 
in  time  shall  prevail ;  Qui  prior  eat  in  tempore^  potior  est  in  jure} 

§  414.  It  has  been  significantly  said,  that  it  is  a  plank,  gained  by 
the  third  mortgagee,  in  a  shipwreck,  tahvla  i/a  naufragio?  But, 
independently  of  the  inapplicability  of  the  figure,  which  can  justly 
apply  only  to  cases  of  extreme  hazard  to  life,  and  not  to  mere 
seizures  of  property,  it  is  obvious,  that  no  man  can  have  a  right  in 
consequence  of  a  shipwreck,  to  convert  another  man's  property  to  his 
own  use,  or  to  acquire  an  exclusive  right  against  a  prior  owner.  The 
best  apology  for  the  actual  enforcement  of  the  rule  is,  that  it  has 
been  long  established,  and  that  it  ought  not  now  to  be  departed  from, 
since  it  has  become  a  rule  of  property. 

§  415.  Lord  Hardwicke  has  given  the  following  account  of  the 
origin  and  foundation  of  the  doctrine.  "  As  to  the  equity  of  this 
court,  that  a  third  incumbrancer,  having  taken  his  security  or  mort- 
gage without  notice  of  the  second  incumbrance,  and  then,  being 
puisne,  taking  in  the  first  incumbrance,  shall  squeeze  out  and  have 
satisfaction  before  the  second  ;  that  equity  is  certainly  established  in 
general ;  and  was  so  in  Marsh  v.  Lee,  by  a  very  solemn  determina- 
tion by  Lord  Hale,  who  gave  it  the  term  of  the  creditor's  tabula  in 
naufra^fio.  This  is  the  leading  case.  Perhaps  it  might  be  going  a 
good  way  at  first;  but  it  has  been  followed  ever  since;  and,  I  believe, 
was  rightly  settled  only  on  this  foundation  by  the  particular  constitu- 
tion of  the  law  of  this  countr}^  It  could  not  happen  in  any  other 
country  but  this  ;  because  the  jurisdiction  of  law  and  equity  is  ad- 
ministered here  in  diflferent  courts,  and  creates  different  kind  of 
rights  in  estates.  And,  therefore,  as  courts  of  equity  break  in  upon 
the  common  law,  where  necessity  and  conscience  require  it,  still,  they 
allow  superior  force  and  strength  to  a  legal  title  to  estates;  and, 
therefore,  where  there  is  a  legal  title  and  equity  on  one  side,  this 
court  never  thought  fit,  that,  by  reason  of  a  prior  equity  against  a 
man,  who  had  a  legal  title,  that  man  should  be  hurt ;  and  this,  by 
reason  of  that  force,  this  court  necessarily  and  rightly  allows  ^o  the 
common  law  and  to  legal  titles.  But  if  this  had  happened  in  any 
other  country,  it  could  never  have  made  a  question ;  for  if  the  law 
and  equity  are  administered  by  the  same  jurisdiction,  the  rule.  Qui 
prior  est  in  tempore,  potior  eat  injure,  must  hold."* 

§  416.  Indeed,  so  little  has  this  doctrine  of  tacking  to  commend 
itself,  that  it  has  stopped  far  short  of  the  analogies,  which  would 
seem  to  justify  its  application  ;*  and  it  has  been  confined  to  cases 

^  The  doctrine  of  tacking  was  abolished  ess  of  Marlborough,  2  P.  Will.  491.     See 

by  the  Vendor  and  Purchaser  Act,  1874,  but  post,  §  421  a. 
was  restored  by  Land  Transfer  Act,  1876.  ■  Wortley  r.  Birkhead,  9  Ves.  678. 

3  Marsh  v.  Lee,  2  Vent  337  ;  Wortley  *  See  Thorneycraft  v.  Crockett,  2  H.  L 

V.  Birkhead,  2  Yes.  674  ;  Brace  v,  Duch-  C,  239. 
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whei'e  the  party,  in  whose  favour  it  is  allowed,  is  originally  a  bond 
Jide  purchaser  of  an  interest  in  the  land  for  a  valuable  consideration. 
Thus,  if  a  puisne  creditor,  by  judgment,  or  statute,  or  recognizance, 
should  buy  in  a  prior  mortgage,  he  would  not  be  allowed  to  tack  his 
judgment  to  such  a  mortgage,  so  as  to  cut  out  a  mesne  mortgagee.^ 
The  reason  is  said  to  be,  that  a  creditor  can  in  no  just  sense  be 
called  a  purchaser;  for  he  does  not  advance  his  money  upon  the 
immediate  credit  of  the  land  ;  and,  by  his  judgment,  he  does  not 
acquire  any  right  in  the  land.  He  has  neither /its  in  re,  nor  jus  ad 
rem ;  but  a  mere  lien  upon  the  land,  which  may,  or  may  not,  after- 
wards be  enforced  upon  it.^  But  if,  instead  of  being  a  judgment 
creditor,  he  were  a  third  mortgagee,  and  should  then  purchase  in  a 
prior  judgment,  statute,  or  recognizance,  in  such  case  he  would  be 
entitled  to  tack  both  together.  The  reason  for  the  diversity  is,  that 
in  the  latter  case  he  did  originally  lend  his  money  upon  the  credit  of 
the  land ;  but  in  the  former  he  did  not,  but  was  only  a  general 
creditor,  trusting  to  the  general  assets  of  his  debtor.^ 

§  417.  The  same  principle  applies  to  a  first  mortgagee  lending  to 
the  mortgagor  a  further  sum  upon  a  statute  or  judgment.  In  such  a 
case  he  will  be  entitled  to  retain  against  the  mesne  mortgagee,  till 
both  his  mortgage,  and  statute  or  judgment  are  paid  ;  for  he  lent  his 
money  originally  upon  the  credit  of  the  land  ;  and  it  may  well  be 
presumed,  that  he  lent  the  further  sum  upon  the  statute  or  judgment 
upon  the  same  security,  although  it  passed  no  present  interest  in  the 
land,  but  gave  a  lien  only.* 

§  418.  And  yet,  such  a  prior  mortgagee,  having  a  bond  debt,  has 
never  been  permitted  to  tack  it  against  any  intervening  incumbrancers 
of  a  superior  nature-  between  his  bond  and  mortgage ;  nor  against 
other  specialty  creditors ;  nor  even  against  the  mortgagor  himself ; 
but  only  against  his  heir,  to  avoid  circuity  of  action.^  The  reason 
given  is,  that  the  bond  debt,  except  in  the  hands  of  the  heir,  is  not  a 
charge  on  the  land  ;  and  tacking  takes  place  only  when  the  party 


^  Bntce  V.  Duchess  of  Marlborough,  2 
P.  Will.  492  to  496  ;  Anon.,  2  Ves.  662 ; 
Morret  v.  Paske,  2  Atk.  52,  53  ;  Ex  parte 
Knott,  11  Ves.  617  ;  Belchier  v.  Butler,  1 
Eden,  522,  and  Mr.  Eden's  note  ;  Lacey  t\ 
Ingle,  2  Ph.  Ch.  413.  But  see  Wright  r. . 
Pilling,  Prec.  Ch.  499.  See  Mayor  of 
Brecon,  v.  Seymour,  26  Beavan,  548. 

'  Ibid.  ;  Averall  v.  W^ade,  Lloyd  & 
Goold's  Rep.  252,  262. 

^  Ibid.  ;  Higgin  v.  Lyddal,  1  Ch.  Cas. 
149  ;  Mackretnr.  Symmons,  15  Ves.  354. 

*  Ibid.  ;  Shepherd  v.  Titley,  2  Atk. 
352  ;  Ex  parte  Knott,  11  Ves.  617  ;  Lacey 
V.  Ingle,  2  Phillips,  Ch.  413.  A  fortiori, 
the  same  principle  applies  to  the  first 
mortgagee's  lending  on  the  second  mort- 
gage ;    for  in  such  a  case  he  positively 


lends  on  the  credit  of  the  land,  and  will 
be  allowed  to  tack  against  a  mesne  incum- 
brancer. Morret  v.  Paske,  2  Atk.  51. 
And  even  sums  subsequently  lent  on  notes, 
if  distinctly  agreed  at  the  time  to  be  on 
the  security  of  the  mortgaged  pit>perty, 
will  be  allowed  to  be  tacked.  Matthews 
V.  Cartwright,  2  Atk.  347. 

*  Powis  V.  Corbet,  3  Atk.  556  ;  Low- 
thian  v.  Hasel,  3  Brown  Ch.  163  ;  Morret 
t'.  Paske,  2  Atk.  51  ;  Shuttleworth  v.  Lay- 
cock,  1  Vern.  245  ;  Coleman  v.  Winch,  1 
P.  Will.  775  ;  Price  v.  Fastnedge,  Ambler, 
685,  and  Mr.  Blunt's  note ;  Troughton  t*. 
Troughton,  1  Ves.  86  :  Hcams  v,  Sance,  3 
Atk.  630  ;  Jones  v.  Smith,  2  Ves.  Jr.  876  ; 
Adams  v.  Claxton,  6  Ves.  229. 
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holdd  both  securities  in  the  same  right.  For  if  a  prior  mortgagee 
takes  an  assignment  of  a  third  mortgage,  as  a  trustee  only  for  another 
person,  he  will  not  be  allowed  to  tack  two  mortgages  together,  to  the 
prejudice  of  intervening  incumbrancers.^  Neither  is  a  mortgagee 
permitted  to  tack  where  the  equity  of  redemption  belongs  to  different 
persons,  when  the  mortgagee's  title  to  both  estates  occurs.^ 

§  419.  It  cannot  be  denied,  that  some  of  these  distinctions  are 
extremely  thin,  and  atand  upon  very  artificial  and  unsatisfactory 
reasoning.  The  account  of  the  matter  given  by  Lord  Hardwicke,^  is 
probably  the  true  one.  But  it  is  a  little  diflScult  to  perceive  how  the 
foundation  could  support  such  a  superstructure,  or  rather,  why  the 
intelligible  equity  of  the  case,  upon  the  ^principles  of  natural  justice 
should  not  be  rigorously  applied  to  it.  Courts  of  equity  have  found 
no  difficulty  in  applying  it,  where  the  puisne  incumbrancer  has 
bought  in  a  prior  equitable  incumbrance ;  for  in  such  cases  they  have 
declared,  that  where  the  puisne  incumbrancer  has  not  obtained  the 
legal  title  ;  or  where  the  legal  title  is  vested  in  a  trustee ;  or  where 
he  takes  in  aivtre  droit;  the  incumbrances  shall  be  paid  in  the 
order  of  their  priority  in  point  of  time,  according  to  the  maxim  above 
mentioned.*  The  reasonable  principle  is  here  a<lopted,  that  he  who 
has  the  better  right  to  call  for  the  legal  title,  or  for  its  protection, 
shall  prevail 

§  420.  The  civil  law  has  proceeded  upon  a  far  more  intelligible  and 
just  doctrine  on  this  subject.  It  wholly  repudiates  the  doctrine  of 
tacking ;  and  gives  the  fullest  effect  to  the  maxim,  Qui  pi%or  eat 
in  tempore^  potior  est  in  jure-;  excluding  it  only  in  cases  of  fraud, 
or  of  consent,  or  of  a  superior  equity.® 

§  421.  But,  whatever  may  be  thought  as  to  the  foundation  of  the 
doctrine  of  tacking  in  courts  of  equity,  it  is  now  firmly  established. 
It  is,  however,  to  be  taken  with  this  most  important  qualification, 
that  the  party  who  seeks  to  avail  himself  of  it  is  a  bond  fide  pur- 
chaser, without  notice  of  the  prior  incumbrance,  at  the  time  when  he 
took  his  original  security ;  for  if  he  then  had  such  notice,  he  has  not 
the  slightest  claim  to  the  protection  or  assistance  of  a  court  of  equity; 
and  he  will  not  be  allowed,  by  purchasing  in  such  prior  incumbrance, 
to  tack  his  own  tainted  mortgage  or  other  title  to  the  latter.® 

^  Morret  v.  Paske,  2  Atk.  53.  whereas  a  mortgage  and  judgment  are. 

^  White  V,  Hillaire,  5  Younge  k  Coll.  ^  Brace  v.  Duchess  of  Marlborough,  2 

697,  609.  P.  Will.   495  ;  JSc  parte  Knott,  11   Ves. 

'  Wortley  v,  Birkhead,    2  Ves.    574  ;  618 ;  Berry  v.  Mutual  Ins.  Co.,  2  Johns. 

ante,  §  415,   p.    267.     Lord  Rosslyn,   in  Ch.  608 ;  f  rere  v.   More,    8   Price,    475 ; 

Jones  V.  Smith  (2  Ves.   Jr.   377),   said  :  Bamett  v.  Weston,  12  Ves.  130  ;  Price  v. 

**  Why  a  bond  is  not  upon  the  same  foot-  Fastnedge,  Ambler,  685,  and  Mr.  Blunt's 

ing,  1  do  not  know.     It  is  impossible  to  note  ;  Pomfret  v.   Windsor,  2   Ves.  472, 

say  why  a  bond  may  not  be  tacked  to  a  486  ;  Brandlyn  v.  Ord,  1  Atk.  571. 

mortgage  as  well    as    one    mortgage    to  ^  See  Dig.  Lib.  20,  tit.  4,  1.  16. 

another."    The  asserted  ground  doubtless  *  Brace  v.  Duchess  of  Marlborough,  2  P. 

is,  that  a  bond  debt  is  no  lien  on  the  land,  Will.  491,  495  ;  Sugden  on  Vendors,  chs. 
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§  421  a.  There  are  other  cases,  standing,  indeed,  upon  a  firmer 
ground  than  that  of  the  mere  right  of  tacking,  where  a  subsequent 
assignee  or  incumbrancer  of  equitable  property  may  acquire  a  priority 
over  an  elder  assignee  or  incumbrancer  of  the  same  property,  by  his 
exercise  of  superior  diligence,  and  doing  acts  which  will  give  him  a 
better  claim  or  protection  in  equity.^  Thus,  for  example,  a  second 
incumbrancer  upon  equitable  property,  who  has  given  notice  of  his 
title  to  the  trustees  of  the  property,  will  be  preferred  to  a  prior 
incumbrancer,  who  has  omitted  t/O  give  the  like  notice  of  his  title  to 
the  trustees;  for  the  notice  is  an  elFectual  protection  against  any 
subsequent  dealing  on  the  part  of  the  tmstees.'    So  the  second 


16,  17  ;  Toulniiu  v.  Stcere,  8  Meriv.  210  ; 
Redfearn  r.  Fenier,  1  Dow,  60.  But  see 
Dnvies  v.  Austen,  1  Ves.  Jr.  247  ;  Johnson 
V.  Brown,  2  Younge  k  CoU.  N.  R.  268  ; 
Lacey  v.  Ingle,  2  Phillips,  Ch.  413. 

^  Fosteri;.  Blackstone,  1  Mylne&  Keen, 
297 ;  Timson  v.  Ramsbottom,  2  Keen, 
35 ;  anUj  §  399,  note.  So  a  mortgagee  of 
a  life  policy,  who  gives  notice  even  after 
the  deatli,  will  be  pieferi-ed  to  a  trustee  in 
bankruptcy  who  has  not  given  notice.  In 
re  Rubseirs  Policy  Trusts,  15  Eq.  26 ; 
Stuart  V,  Cockerel!,  8  Eq.  607.  Hut  see 
Ex  parte  Caldwell,  13  Eq.  168.  One  hav- 
ing a  contract  for  the  purchase  of  land  may 
assign  it,  and  the  assignee,  by  giving  no- 
tice to  the  trustees,  is  entitled  to  penoim- 
ance  of  the  contract.  Shaw  v.  Foster,  L. 
R.  5  H.  L.  321  ;  s.  c.  sub  nomine,  Mac- 
neight  v,  Foster,  5  Ch.  604,  but  held  in 
that  case  that  a  vendor  of  land  may  re- 
ceive the  balance  of  the  purchase-money 
and  convey  the  estate  to  the  purchaser, 
without  regard  to  the  receipt  of  a  notice 
that  the  purchaser  had  agreed  to  assign 
the  contract.  But  notice  of  intent  to  as- 
sign is  not  enough. 

^  Ibid. ;  ante,  §399,  note ;  post,  §§  1035  a, 
1047,  1057  ;  Etty  r.  Bridges,  2  Younge  k 
Coll.  488,  492.  In  this  caw,  Mr.  Vice- 
Chancellor  Bruce  said:  "That  notice 
should  be  given  to  the  trustee  of  a  fund 
upon  dealing  with  an  equitable  interest  in 
it,  is  not,  I  apprehend,  so  much  a  rule  as 
an  example,  or  instance,  or  effect  of  a  rule. 
In  Dearie  v.  Hall  (3  Kuss.  1),  we  iind  Lonl 
Lyndhurst  thus  expressing  himself:  *In 
cases  like  the  present,  the  act  of  giving 
ihe  trustee  notice  is,  in  a  certain  degree, 
taking  possession  of  the  fund  ;  it  is  going 
as  far  towards  equitable  possession  as  it  is 
possible  to  go  ;  for  after  notice  given,  the 
trustee  of  a  fund  becomes  a  trustee  for  the 
assignee  who  has  given  him  notice.*  Sir 
Thomas  Plumer's  previous  observations  in 
the  same  case,  which  occur  between  the 
20th  and  the  28th  ])ages  of  the  same 
volume,  are,  with  more  minuteness  of  de- 
tail, to  the  same  effect.  The  opinions  of 
the  judges  in  Ryall  v.  Rowles  (1  Yes.  348, 
1  Atk.  165),  of  which  that  of  Mr.  Justice 


BumettMs  been  rejported  from  his  note-book 
by  Mr.  Bligh,  (9  Bligh,  N.s.  578),  contain 
recognitions  of  the  same  princifde.  So  the 
opinion  in  Foster  v.  CockereU  (9  Bligh,  N. 
8.  332),  of  Lord  Lyndhurst,  upon  advising 
the  House  of  Lords  to  affirm  Sir  John 
Leach's  decision  in  Foster  v.  Blackstone  (1 
Mylne  &  Keen,  297),  in  which  case  the  latter 
learned  judge  had  before  thus  expressed 
himself:  *  A  better  equity  is  where  a  second 
incumbrancer,  without  notice,  takes  a  pro- 
tection against  a  sulieeqnent  incumbrancer, 
wliich  the  prior  incumbrancer  has  neglected 
to  take.  Thus,  a  declaration  of  trust  of 
an  outstanding  term  accompanied  by  de- 
livery of  the  deeds  creating  and  continuing 
the  term,  gives  a  better  equity  than  the 
mere  declaration  of  trust  to  a  prior  incum- 
brancer.' These  authorities,  though  not 
the  only  authorities,  are,  I  apprehend, 
more  than  sufficient  to  show  the  rule  to  be, 
that  to  perfect  a  transaction  of  the  descrip- 
tion now  in  question,  the  purchaser  or  in- 
cumbrancer must,  if  he  cannot  acquire 
possession,  go  as  near  it  as  he  can,  as  the 
circumstances  of  the  case  will  permit, 
must,  in  a  sense,  if  the  expression  may  be 
used,  set  his  mark  upon  the  property,  or 
do  every  thing  reasonably  practicable  to 
prevent  it  from  being  dealt  with  in  fraud 
of  an  innocent  purchaser  afterwards.  The 
law  has  held,  tnat  generally,  where  there 
are  trustees,  this  is  uone  sufficiently,  upon 
dealing  with  an  equitable  interest  in  the 
fund,  by  giving  them  notice  ;  because, 
although  the  notice  does  not  necessarily 
prevent  such  a  fmud,  it  renders  its  com- 
mission much  less  likely,  and  give^?  an  in- 
creajied  probability,  or  an  incrensed  chance 
of  r(>4ress,  if  the  fraud  shall  be  committed, 
supposing  reasonable  diligence  to  be  used  ; 
inasmuch,  as  not  only  will  the  trustees,  if 
asked,  be  likely  to  give  the  information  of 
the  notice,  but  if  they  shall  fail  to  do  so, 
they  may  be  liable  to  make  good  the  loss. 
It  is  obvious,  however,  that  unfairness  or 
forgetfulness,  or  negligence  on  the  trustee's 
part,  or  his  death,  or  infirmity,  may  ren- 
der the  notice,  as  a  prevention  of  fraud, 
useless." 
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assignee  of  the  interest  of  the  assignor,  in  the  residuary  estate  of  a 
testator,  who  has  given  notice  to  the  executors  thereof,  will  be  pre- 
ferred to  a  prior  assignee,  who  has  given  no  such  notice.^  So,  it  is 
said  to  be  a  better  equity,  where  a  second  incumbrancer  takes  a  pro- 
tection against  a  subsequent  incumbrancer,  which  the  prior  iucuni- 
brancer  neglected  to  take.  Thus,  a  declaration  of  trust  of  an  out- 
standing term,  accompanied  by  a  delivery  of  the  deeds,  creating  and 
continuing  the  term,  will  give  a  better  equity  than  a  mere  declaration 
of  trust  taken  by  a  prior  incumbrancer.^ 

§  422.  Another  instance  of  the  application  of  this  wholesome 
doctrine  of  constructive  fraud,  arising  from  notice,  may  be  seen  in 
the  dealings  with  executors  and  other  persons,  holding  a  fiduciary 
character,  and  third  persons  colluding  with  them  in  violation  of  their 
trust.  Thus,  purchases  from  executors  of  the  peraonal  property  of 
their  testator  are  ordinarily  obligatory  and  valid  notwithstanding 
they  may  be  aflfected  with  some  peculiar  trusts  or  equities  in  the 
hands  of  the  executora.  For  the  purchaser  cannot  be  presumed  to 
know  that  the  sale  may  not  be  required  in  order  to  discharge  the 
debts  of  the  testator,  for  which  they  are  legally  bound,  before  all 
other  claims.^  But,  if  the  purchaser  knows  that  the  executor  is 
wasting  and  turning  the  testator's  estate  into  money,  the  more  easily 
to  run  away  with  it>  or  for  any  other  unlawful  purpose,  he  will  be 
deemed  partlcppa  crtTrdniSy  and  his  purchase  set  aside  as  fraudu- 
lent* 

§  423.  The  reason  for  this  diversity  of  doctrine  has  been  fully 
stated  by  Sir  William  Grant     "  It  is  true  "  (said  he)  "  that  executors 


^  Timson  v.  Ranisbottom,  2  Keen,  85  ; 
post,  i§  1085  a,  1047,  1057. 

^  Foster  v.  Blackstoue,  1  Mylne  &  Keen, 
297.  But  it  will  not  create  a  prior  equity 
in  a  subsequent  incumbrancer,  that  he 
claims  by  a  legal  title,  and  the  prior  in- 
cumbrancer claims  by  an  equitable  title  ; 
for  if  notice  has  l)een  duly  given  by  the 
latter,  his  title  will  prevail.  Ibid.  It  is 
now  also  settled,  that  an  inquiry  of  the 
legal  holder  of  erjnitable  property,  as  to 
the  state  of  the  title,  is  not  necessary  to 
give  effect  to  a  notice  by  a  subsequent  as- 
signee, so  as  to  entitle  him  to  a  priority 
over  a  prior  assignee,  who  has  given  no 
notice.  Timson  v.  Kamsbottom,  2  Keen, 
35. 

»  Humble  v.  Bill,  2  Vern.  444 ;  Ewer 
r.  Corbet,  2  P.  Will.  148  ;  McLeod  v. 
Drummoud,  14  Ves.  859  ;  s.  c.  17  Ves. 
154,  155  ;  HiU  v.  Simpson,  7  Yes.  166  ; 
Scott  V.  Tyler,  2  Dick.  712,  725 ;  Com. 
Dig.  Chancery,  4  W.  29.  This  doctrine 
was  overthrown  in  the  case  of  Humble  v. 
Bill  (or  Savugc),  upon  appeal  to  the  House 
of  Lords.  1  Bro.  Pari.  Cas.  71'.  It  was, 
however,  reasserted  in  £wer  v.  Corbet,  2 
P.  Will.  148 ;  Nugent  i'.  Gifford,  1  Atk. 


463  ;  Elliot  r.  Merrymni),  2  Atk.  42  ; 
Ithell  V.  Beaue,  1  Yes.  215  ;  Mead  v. 
Lord  Orrery,  3  Atk.  23.'i ;  Dickinson  v. 
Lockyer,  4  Yes.  86 ;  Hill  v,  Simpson,  7 
Yes.  152  ;  Taylor  v.  Hawkins,  8  Yes.  209  ; 
McIiOod  V.  Druramond,  14  Yes.  352  ;  a.  c. 
17  Yes.  153.  In  this  last  case,  the  whole 
of  the  authorities  were  examined  at  large 
by  Lord  Eldon,  and  commented  on  with 
his  usual  acuteness.  See  also  Andrew  v. 
Wrigley,  4  Bro.  Ch.  125.  Seea»t^,  §  400, 
note. 

*  Worseley  ^.  De  Mattos,  1  Burr.  475  ; 
Ewer  V.  Corbet,  2  P.  WiU.  148  ;  Mead  v. 
Lord  Orrery,  3  Atk.  235,  237  ;  Benfieid  v, 
Solomons,  9  Yes.  86,  87  ;  Hill  v.  Simpson, 
7  Y^.  152 ;  McLeod  r.  Drummona,  14 
Yes.  359  ;  8.  c.  17  Yes.  153  ;  Drohan  v. 
Drohan,  1  Ball  &  Beatt.  185  ;  Com.  Dig. 
Chancery,  4  W.  28  ;  Scott  v.  Tyler,  2  Bro. 
Ch.  431  ;  2  Dick.  712,  725  ;  Bonny  v. 
Ridgard,  cited  2  Bro.  Ch.  438  ;  4  Bro.  Ch. 
130  ;  Scott  V.  Nesbit,  2  Bro.  Ch.  641  ;  h. 
c.  2  Cox,  183.  So  if  the  sale  is  under 
such  circumstances  that  the  purchaser 
must  be  reasonably  taken  to  know  that  it 
was  for  the  execator*s  own  benefit.  Walker 
V.  Taylor,  4  Law  Times  (n.  s.  ),  845. 
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are,  in  equity,  mere  trustees  for  the  performance  of  the  will ;  yet  in 
many  respects,  and  for  many  purposes,  third  persons  are  entitled  to 
consider  them  absolute  owners.  The  mere  circumstance  that  they  are 
executors  will  not  vitiate  any  transaction  with  them ;  for  the  power 
of  disposition  is  generally  incident,  being  frequently  necessary.  And 
a  stranger  shall  not  be  put  to  examine  whether,  in  the  particular 
instance,  that  power  has  been  discreetly  exercised.  But,  from  that 
proposition,  that  a  third  person  is  not  bound  to  look  to  the  trust  in 
every  respect,  and  for  every  purpose,  it  does  not  follow  that,  dealing 
with  the  executor  for  the  assets,  he  may  equally  look  upon  him  as 
absolute  owner,  and  wholly  overlook  his  character  as  trustee,  when  he 
knows  the  executor  is  applying  the  assets  to  a  purpose  wholly  foreign 
to  his  trust.  No  decision  necessarily  leads  to  such  a  consequence."  ^ 
The  same  doctrine  is  applied  to  the  cases  of  executors  or  adminis- 
trators colluding  with  the  debtors  to  the  estate,  either  to  retain  or  to 
waste  the  assets ;  for,  in  such  cases,  the  creditors  will  be  allowed  to 
sue  the  debtors  directly  in  equity,  making  the  executor  or  adminis- 
'trator  also  a  party  to  the  bill ;  although,  ordinarily,  the  executor  or 
administrator  only  can  sue  for  the  debts  due  to  the  deceased.^  So, 
in  cases  of  collusion  between  a  mortgagor  and  mortgagee,  a  creditor 
or  annuitant  of  the  mortgagor  may  have  a  right  to  redeem,  and  to 
call  for  an  account ;  although,  ordinarily,  such  a  right  belongs  only  to 
the  mortgagor,  and  his  heirs  and  privies  in  estate.^  Indeed,  the 
doctrine  may  be  even  more  generally  stated ;  that  he  who  has 
voluntarily  concurred  in  the  commission  of  a  fraud  by  another,  shall 
never  be  permitted  to  obtain  a  profit  thereby  against  those  who  have 
been  thus  defrauded. 

§  424.  It  seems  at  one  time  to  have  been  thought,  that  no  person 
but  a  creditor,  or  a  specific  legatee  of  the  property,  could  question  the 
validity  of  a  disposition  made  of  assets  by  an  executor,  however 
fraudulent  it  might  be.  But  that  doctrine  is  so  repugnant  to  true 
principles,  that  it  could  scarcely  be  maintained  whenever  it  came  to 
be  thoroughly  sifted.*  It  is  now  well  understood  that  pecuniary  and 
residuary  legatees  may  question  the  validity  of  such  a  disposition  ; 
and,  indeed,  residuary 'legatees  stand  upon  a  stronger  ground  than 
pecuniary  legatees  generally ;  for,  in  a  sense,  they  have  a  lien  on  the 
fund,  and  may  go  into  equity  to  enforce  it  upon  the  fund.^ 

§  425.  The  last  class  of  cases  which  it  is  proposed  to  consider  under 

1  Hill  r.  SimpsoD,  7  Ves.  166.  ^.^jjite  «.    Parnther,    1    Knapp,   179, 

2  Holland  r.   Prior,    1  Mylne  &  Keen,  229  ;  Troiighton  r.  Binkes,  6  Ves.  572, 
240  ;  Newland  v.  Champion,  1  Ves.  106  ;  ^  Mead  r.  Lord  Orrery,  3  Atk.  236  ;  14 
Doran  v.  Simpson,  4  Ves.  661  ;  Alsager  v.  Ves.  361  ;  17  Ves.  169. 

Rowley,  6  Ves.  748  ;  Beckley  v,  Dorring-  *  Hill  v.  Simpson,  7  Ves.  162  ;  McLeod 

ton,  West,  169  ;  posty  §  581,  note,  §  828  ;  v.  Di-ummond,  14  Ves.  359;  8.  c.  17  Yes. 

Burroughs  V.  Elton,  11  Ves.  29  ;  Benfield  169  ;  Bonny  v.  Ridgard,  cited  2  Bro.  Clu 

V.  Solomons,  9  Ves.  86.  488  ;  4  Bro.  Ch.  130  ;  17  Vea  165. 
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the  present  head  of  constructive  fraud,  is  that  of  voluntary  convey- 
ances of  real  estate,  in  regard  to  subsequent  purchasers.^  This  class 
is  founded,  in  a  great  measure,  if  not  altogether,  upon  the  provisions 
of  the  statute  of  27th  of  Elizabeth,  ch.  4,  which  has  been  already 
alluded  to.  The  object  of  that  statute  was,  to  give  full  protection  to 
subsequent  purchasers  from  the  grantor,  against  mere  volunteers, 
under  prior  conveyances.  As  between  the  parties  themselves,  such 
conveyances  are  positively  binding,  and  cannot  be  disturbed ;  for  the 
statute  does  not  reach  such  cases.^ 

§  426.  It  was  for  a  long  period  of  time  a  much  litigated  question 
whether  the  eflFect  of  the  statute  was  to  avoid  all  voluntary  convey- 
ances (that  is,  all  such  as  were  made  merely  in  consideration  of 
natural  love  or  affection,  or  were  mere  gifts),  although  made  bond 
fide,  in  favour  of  all  subsequent  purchasers,  with  or  without  notice  ; 
or  whether  it  applied  only  tjo  conveyances  made  with  a  fraudulent 
intent,  and  to  purchasers  without  notice.  After  no  inconsiderable 
diversity  of  judicial  opinion,  the  doctrine  has  at  length  been  esta- 
blished (whether  in  conformity  to  the  language  or  intent  of  the  statute- 
is  exceedingly  questionable),  that  all  such  conveyances  are  void  as  to 
subsequent  purchasers,  whether  they  are  purchasers  with  or  without 
notice,  although  the  original  conveyance  was  boTid  fide,  and  without 
the  slightest  admixture  of  intentional  fraud ;  upon  the  ground  that 
the  statute  in  every  such  case  infers  fraud,  and  will  not  suffer  the 
presumption  to  be  gainsaid.-^  The  doctrine,  however,  is  admitted  to 
be  full  of  difficulties ;  and  it  has  been  confirmed,  rather  upon  the 
pressure  of  authorities,  and  the  vast  extent  to  which  titles  have  be^n 
acquired  and  held  under  it,  than  upon  any  notion  that  it  has  a  firm 
foundation  in  reason  and  a  just  construction  of  the  statute.  The  rule 
stare  decisis,  has  here  been  applied  to  give  repose  and  security  to 
titles  fairly  acquired,  upon  the  faith  of  judicial  decisions. 

§  433.  The  doctrine  as  to  subsequent  conveyances  of  the  grantor, 
avoiding  prior  voluntary  conveyances,  applies  only  to  purchasers 
strictly  and  properly  so  called,  for,  as  between  voluntary  conveyances, 
the  first  prevails  ;  unless  the  last  be  for  the  payment  of  debts,  which. 


^  The  statute  does  not  extend  to  con- 
veyances of  personal  property,  but  only  to 
conveyances  of  real  property.  Jones  v. 
Croucner,  1  Sim.  k  Stu.  315. 

^  Petre  v.  Espinasse,  2  Mylne  &  Keen, 
496  ;  Bill  v.  Cureton,  id.  503. 

2  Doe  V.  Manning,  9  Eiist,  58 ;  Pulyer- 
toft  V.  Pulvertoft,  18  Ves.  84,  86,  111 ; 
Buckle  V.  Mitchell,  18  Ves.  100  ;  Cotter- 
ell  V.  Homer,  13  Simons,  506 ;  Com.  Dig. 
Chancery,  4  C.  7  ;  Sterrv  v.  Arden,  1 
Johna.  Ch.  261,  267  to  271 :  Com.  Dig. 
Covin,  B.  3,  4  ;  Sugden  on  Vendors,  ch. 
16,    §  1,  art.    1,   2;   Tarltoii  r.   Liddell. 


The  elaborate  judgment  of  Lord  Ellen- 
borough,  in  Doc  V,  Manning  (9  East,  58), 
contains  a  large  survey  of  the  authorities, 
to  which  the  learned  reader  is  referred. 
But  though  a  settlor  can  defeat  the  settle- 
ment when  voluntary  by  a  deed  or  mort- 
gage for  value,  he  cannot  by  suffering  a 
.ludgment.  Dolphins  v.  Ay  1  ward,  L.  R.  4 
H.  L.  486.  Held  also  in  the  same  case 
that  a  court  of  equity  will  not  interfere 
actively  asainst  a  volunteer  through  the 
medium  of  a  person  (not  a  purchaser  for 
value)  claiming  only  through  him  who 
has  created  the  voluntary  settlement. 
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indeed,  can  scarcely,  under  such  circumstances,  be  called  voluntary.^ 
The  doctrine  is  also  to  be  understood  with  this  qualification,  that  the 
first  conveyance  is  bond  fide ;  for,  if  it  is  fraudulent,  the  second  will 
prevail.-  But  then,  in  cases  between  diflTerent  volunteers,  a  court  of 
equity  will  geuerallj'^  not  interfere,  but  will  leave  the  parties  where  it 
finds  them  as  to  title.  It  will  not  aid  one  against  another ;  neither 
will  it  enforce  a  voluntary  contract.^     It  has  been  said  that  there  are 


*  Goodwin  v.  Goodwin,  1  Ch.  Bep.  92 
[173]  ;  Clavering  r.  Clavcring,  2  Vera. 
473  ;  s.  c.  Prec.  Ch.  285  ;  s.  c.  1  Ih-o. 
Pari.  Cas.  122;  Villers  x\  Beaumont,  1 
Vera.  100  ;  Allen  v.  Arme,  1  Vera.  3do  ; 
Earl  of  Bath  and  Montafl:iie's  case,  8  Ch. 
Cas.  88,  89,  93  ;  Chadwick  v.  Doleman,  2 
Vera.  5S0,  531  ;  Boughton  v,  Boughton, 
1  Atk.  625  ;  Worrall  v.  Jacob,  8  Meriv. 
256,  269  ;  Sear  v.  Ashwell,  3  Swanst.  411, 
note. 

2  Naldred  v.  Gilham,  1  P.  Will.  580, 
681  ;  Colton  v.  King,  2  P.  Will.  859  ; 
Cecil  r.  Butcher,  2  Jac.  k  AValk.  573  to 
578. 

»  Pulvertoft  1'.  Pulvertoft,  18  Ves.  91, 
93.  99  ;  Colman  v.  Sarifl,  1  A'^es.  Jr.  52, 
54  ;  Ellison  v,  Ellison,  6  Ves.  656  ;  Antro- 
hus  V.  Smith,  12  Ves.  39  ;  Ex  parU  Pye, 
38  Ves.  140,  149.  This  doctrine,  however, 
is  to  be  understood  with  proper  qualifica- 
tions. If  there  bo  a  voluntary  contract, 
inter  mvos,  and  something  remains  to  be 
done  to  give  it  effect,  as,  for  example,  if 
there  be  a  voluntary  contract  to  transfer 
stock,  and  the  stock  is  not  transfenvd,  a 
court  of  equity  will  not  enforce  the  transfer. 
But  if  the  stock  is  actually  transfeiTed, 
then  a  court  of  equity  will  enforce  all  the 
rights  growing  out  of  the  transfer  against 
anybody.  EUison  v,  Ellison,  6  Ves.  662  ; 
Colman  v,  Sarrd,  1  Ves.  Jr.  60  ;  Pulvertoft 
V.  Pulvertoft,  18  Ves.  91,  93,  99.  So  in 
the  case  of  a  voluntary  assignment  of  a 
bond,  even  where  the  bond  is  not  delivered, 
but  is  kept  in  possession  of  the  assi^Mior,  e 
court  of  equity,  in  the  administration  of 
the  assets  of  tne  assignor,  would  consider 
the  bond  as  a  debt  due  to  the  assignee,  no 
farther  act  remaining  to  be  done  by  the 
assignor.  There  is  a  plain  distinction 
between  an  assignment  of  stock,  where  the 
stock  has  not  been  transferred,  and  an 
assignment  of  a  bond.  In  the  former  case, 
the  material  act  (the  transfer)  remains  to 
be  done  by  the  grantor  ;  and  nothing  is  in 
fact  done  which  will  entitle  the  assignee  to 
the  aid  of  the  court  until  the  stock  is 
transferred  ;  whereas  the  court  will  admit 
the  assignee  of  a  bond  as  a  creditor.  Upon 
this  ground,  where  A.  made  a  voluntary 
assignment  of  a  policy  upon  his  own  life 
to  trustees,  for  the  benefit  of  his  sister  and 
her  children,  if  they  should  outlive  him  ; 
and  he  delivered  the  deed  of  assignment  to 
one  of  the  tnistees,  but  he  kept  the  policy 
in  his  own  possession ;  and  afterwards 
surrendered  tne  policy  to  the  office  for  a 


valuable  consideration  ;  and  afterwards  a 
bill  was  brought  against  A.  by  the  sur- 
viving trastee  in  the  deed,  to  have  the 
policy  replaced ;  it  was  decreetl  accordingly. 
The  court  said  that  the  gift  of  the  ]>oiicy 
was  complete  without  n  delivery  ;  that  no 
act  remainecl  to  be  done  by  the  grantor  to 
complete  the  title  of  the  trustees  ;  and, 
therefore,  it  was  not  a  case  where  the 
court  was  called  uiton  to  assist  a  volunteer. 
Fortescue  v.  Barnett,  3  Mylne  k  Keen,  36. 
On  the  other  hand,  if  something  remains 
to  be  done  to  give  effect  to  the  voluntary 
act  or  contract,  a  court  of  eouity  will  not 
interfere  to  aid  the  party.  Thus,  where  a 
testator  had  indorsed  upon  the  Imck  of  a 
bond  of  his  debtor,  **  I  do  hereby  foi^^ive 
the  said  A.  B.  the  sum  of  £700*,  part  of 
the  within  sum  of  £1200,  for  which  he  \% 
indebted  to  me  ;  *'  and  afterwards  died  : 
and  a  suit  was  brought  against  the  debtor 
at  law  for  the  fnll  amount  of  the  bond ; 
and  a  bill  was  brought  by  him  against  the 
executor  for  an  injunction  to  restrain 
further  proceedings  in  the  action,  on  the 
payment  of  all  sums  due  on  the  bond, 
except  the  £700,  the  court  refused  to 
intenere,  saying  that  the  plaintiff  gave  no 
consideration  for  the  alleged  release  ;  and 
that,  as  the  plaintiff  was  a  mere  volunteer, 
he  had  no  right  to  come  into  equity  for 
relief.  In  truth,  there  was  no  technical 
valid  release  at  law  ;  and  the  court  was 
asked  to  supply  this  defect.  Tuffnell  r. 
Constable,  8  Sim.  69.  See  Flower  v. 
Marten,  2  Mylne  &  Craig,  459,  474,  475  ; 
posty  §§  706,  706  a.  Ui)on  similar  grounds, 
where  an  obligee  of  a  bond,  five  days  before 
her  death,  signed  a  memorandum  not  under 
seal,  which  was  indorsed  on  the  bond,  and 
which  purported  to  be  an  assignment  of 
the  bond  without  any  consideration,  and 
at  the  same  time  delivered  the  bond  to  the 
assignee ;  it  was  held  by  the  Ix)rd  Chan- 
cellor that  the  circumstances  of  the  case 
did  not  constitute  it  a  donatio  morttA  causA 
because  it  was  unconditional ;  and  that 
the  gift  was  incomplete  as  an  absolute 
gift ;  and,  as  it  was  without  consideration, 
it  could  not  be  enforced  by  the  assignee. 
Edward  v.  Jones,  1  Mylne  &  Craig,  226  ; 
8.  c.  7  Sim.  325.  See  Antrobus  v.  Smith, 
12  Ves.  39.  See  also  Duffield  v.  Elwes.  1 
Bligh,  493,  529,  580,  N.  s.,  where  Lord 
Eldon  said :  **  The  principle,  which  is 
applied  in  the  decision  of  this  case,  is  the 
principle  upon  which  courts  of  equity 
refuse  to  complete  voluntary  conveyances. 
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exceptions,  and  that  they  stand  upon  special  grounds,  such  as  the 
interference  of  courts  of  equity  in  favour  of  settlements  upon  a  wife 
and  children,  for  whom  the  party  is  under  a  natural  and  moral 
obligation  to  provide.^  But,  although  the  doctrine  in  favour  of  such 
exceptions  has  been  maintained  by  highly  respectable  authority,  yet 
it  must  be  now  deemed  entirely  overthrown  by  the  weight  of  more 
recent  adjudications,  in  which  it  has  been  declared  that  the  court 
will  not  execute  a  voluntary  contract,  and  that  the  principle  of  the 
court  to  withhold  its  assistance  from  a  volunteer,  applies  equally 
whether  he  seeks  to  have  the  benefit  of  a  contract,  a  covenant,  or  a 
settlement.^ 

§  433  a.  Though  the  general  rule  is,  as  we  have  seen,  that  in 
favour  of  stranger  volunteers,  that  is,  volunteers  wha  are  not  parties, 
the  court  will  not  enforce  a  settlement  or  contract  not  perfected,  yet 
to  this  rule  there  are  two  exceptions— (1)  The  children  of  a  marriage 
can  enforce  the  settlement  made  on  the  marriage  of  their  parents,  for 
they  are  so  clearly  within  the  objects  of  the  settlement  that  it  would 
be  wrong  and  injurious  to  the  interests  of  society  not  to  allow  them 
to  enforce  it.'*  (2)  If  a  widow  having  children  by  a  former  marriage, 
before  contracting  a  second  marriage,  stipulates  with  her  intended 
husband  that  certain  benefits  shall  be  conferred  on  those  children, 
those  children  can  compel  specific  performance  of  the  stipulations 
made  in  their  favour,  though  not  parties,  and  are  also  purchasers  for 


No  court  of  equity  \nll  com[>el  a  com- 
pletion of  theiu,  and  throughout  the  wholo 
of  what  I  have  now  read,  the  donor  is 
considered  as  a  ])arty  who  may  refuse  to 
complete  the  intent  he  has  expressed. 
Hut  I  think  that  is  a  misapprehension  ; 
because  nothin«;  can  be  nioie  clear  than 
that  this  dtmaiio  viortis  cnuad  must  be 
a  gift  made  by  a  donor  in  contempla- 
tion of  the  conceived  approach  of  death  ; 
that  the  title  is  not  complete  till  he 
is  actually  dead ;  and  that  the  question, 
therefore,  never  can  be,  what  the  donor 
can  be  compelled  to  do,  but  what  the 
donee,  in  the  case  of  a  donatio  mortis  ca^isd, 
can  call  upon  the  representatives,  real  or 
])er8ona],  of  that  donor  to  do.  The  ques- 
tion is  this,  whether  the  act  of  the  donor 
he'mgy  as  far  as  the  act  of  the  donor  itself 
is  to  be  viewed,  complete,  the  persons  who 
represent  that  donor,  in  respect  of  person- 
alty,— the  executor  in  respect  of  realty, — 
and  the  heir-at-law,  are  not  bound  to 
complete  that  which  as  far  as  the  act  of 
the  donor  is  concerned  in  the  question  was 
incomplete.  In  other  words,  where  it  is 
the  gift  of  a  personal  chattel,  or  tiie  gilt 
uf  a  deed,  which  Is  the  subject  of  the 
d^matio  mortis  ainsd,  whether,  after  the 
death  of  the  individual  who  made  tliat 
gilt,  the  executor  is  not  to  be  considered 
a  trustee  for  the  donee ;  and  whether,  ou 


the  other  hand,  if  it  be  a  gift  affecting 
the  real  estate, — ^and  I  distinguish  now 
between  a  security  upon  land  and  the  laud 
itself, — whether,  if  it  be  a  gift  of  such  an 
interest  in  law,  the  heir-at-law  of  the  tes- 
tator is  not,  by  virtue  of  the  operation  of 
the  trust,  which  is  created,  not  by  iu- 
denture,  but  a  bequest,  arising  by  operation 
of  law,  a  trustee  for  that  donee.  I  appre- 
hend that  really  the  question  does  not 
turn  at  all  upon  what  the  donor  could  do, 
or  what  the  donor  could  not  do.  But  if  it 
was  a  good  donatio  inortis  causd,  what  the 
donee  of  that  donor  could  call  upon  the 
representatives  of  the  donor  to  do,  aftt*r 
the  death  of  that  donor. " 

^  £llis  V,  Nimmo,  Lloyd  &  Goold,  34S. 
But  see  contra,  Holloway  v.  Headington, 
8  Sim.  325,  and  Jefferys  v.  Jefferys,  1  Craig 
k  Phillips,  138,  140  ;  in  both  which  cases 
Ellis  V.  Nimmo  seems  shaken,  if  not 
entirely  overthrown.  And  see  Moore  v. 
Crofton,  3  Jones  k  Lat.  438.  See  ante, 
^i  95, 169  ;  post,  §§  706,  706a,  787  a,  793, 
793  ft,  987,  1040  ft. 

*  Lord  Gotten  ham,  in  JefTerj's  r.  JeflVrvs, 
1  Cruig  k  Phillips,  338,  141  ;  s.  i'.  H'ol- 
loway  V.  Headiugton,  8  Sun.  325.  S«  e 
also  ;xw<,  §§706,  706  a,  787,  793 /;,  973, 
987  ;  Tuffuell  v.  Constnble,  8  Mm.  «9. 

'  See  the  judgment  of  Air.  Justice  Fry 
in  Gale  r.  Gale,  6  Ch.  D.  144,  at  p.  148. 
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valuable  consideration  within  the  27  Eiiz.  This  latter  exception 
was  laid  down  by  Lord  Hardwicke  in  Newstead  v.  Searle,^  and  was, 
after  a  review  of  the  authorities,  re-asserted  by  Mr.  (now  Lord)  Justice 
Fry  in  the  late  case  of  Gale  v,  Gale.^ 

§  434.  But,  although  voluntary  conveyances  and  covinous  convey- 
ances may  thus,  althougb  good  betwedh  the  parties,  be  set  aside 
and  held  void  as  to  creditors  and  purchasers,  and  others,  whom  they 
may  injure  in  their  rights  and  interests  ;  yet  we  are  not  to  under- 
stand, that  courts  of  equity  grant  this  relief,  and  interpose  in  favour 
of  the  latter,  under  all  circumstances.  On  the  contrary,  they  never 
do  interpose  at  all,  where  the  property  has  been  conveyed  by  the 
voluntary  and  covinous  grantee  to  a  bond  Jide  purchaser  for  a 
valuable  consideration  without  notice.  Such  a  person  is  a  favourite 
in  the  eyes  of  courts  of  equity,  and  is  always  protected  (as  has  been 
already  intimated)  against  claims  of  this  sort  Indeed,  in  every  just 
sense,  his  equity  is  equal  to  that  of  any  other  person,  whether  he  be 
a  creditor,  or  a  purchaser  of  the  grantor  ;  and  where  the  equity  is 
equal,  we  have  seen  that  the  rule  applies,  potior  eat  conditio 
possidentis.  And,  where  there  is  a  bond  fide  purchaser  from  the 
voluntary  or  fraudulent  grantor,  and  another  from  the  voluntary  or 
fraudulent  grantee,  the  grantees  will  have  preference,  according  to 
the  priority  of  their  respective  titles. 

§  434  a.  So,  another  qualification  or  exception  to  the  general 
doctrine  concerning  the  statute  27  Eliz.  cli.  4,  has  been  laid  down ; 
viz.,  that  in  order  that  a  subsequent  conveyance  to  purchasers  for 
value  should  have  the  effect  to  defeat  a  prior  voluntary  conveyance, 
it  is  essential  that  both  conveyances  should  be  made  by  one  and  the 
same  person.  Therefore,  where  a  voluntary  conveyance  had  been 
made  by  an  ancestor  in  his  lifetime,  and  afterwards  his  devisee 
conveyed  the  same  property  to  a  bond  fide  purchaser  for  value,  it 
was  held  that  the  first  conveyance  was  not  fraudulent  and  void, 
under  the  statute  27  Eliz.  ch.  4,  as  against  the  subsequent  purchaser. 
And  the  court  said  the  principle  upon  which  voluntary  conveyances 
had  been  held  fraudulent  and  void  as  against  subsequent  purchasers 
for  value  was,  that  by  the  second  sale  the  vendor  so  entirely  repu- 
diated the  former  conveyance,  as  that,  against  himself  and  the 
purchaser  for  value,  it  should  be  conclusively  taken,  that  the  inten- 
tion to  sell  existed  when  ho  made  the  voluntary  conveyance,  and 
that  it  was  made  in  order  to  defeat  the  subsequent  purchaser. 
And  that  this  principle  did  not  apply  where  the  grantor  in  the 

• 

*  1  Alk.  265,  West,  Ch.  287.  seems  that  if  a  similar  settlement  is  exe- 

^  0  Ch.    D.    144.      See  also  Ithell  r.  cuted  not  on  a  marriage,  tho  court  will 

Beane,  1  Vea.  Sen.  215  ;  Clarke  v.  Wrij^ht,  not  enforce  it  in  favour  of  the  children. 

«  H.  &  N.  849  ;  and  tsi>ecially  Price  r.  Jeffreys  r.  Jeffreys,  Ci*.  &  P.  138. 

Jenkins,  4  Ch.  D.  483,  and  §  987  a.     It 
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second  conveyance  was  a  different  person  from  him  who  made  the 
voluntary  conveyance,  for  the  acts  of  one  man  could  not  show  the 
mind  and  intention  of  another.^ 

§  435.  The  civil  law  proceeded  upon  the  same  enlightened  policy. 
In  the  case  of  alienations  of  movables,  and  immovables,  hrnid  fide 
purchasers  for  a  valuable  consideration,  having  no  knowledge  of 
any  fraudulent  intent  of  the  grantor  or  debtor,  were  protected. 
"Ait  praetor;  Quae  fraudationis  causa  gesta  erunt,  cum  eo,  qui 
fraudem  non  ignoraverit,  actionem  dabo."  ^  Upon  this,  there  follows 
this  comment.  ''Hoc  Edictum  eum  coercet,  qui  sciens  eum  in 
fraudem  creditorum  hoc  facere,  suscepit,  quod  in  fraudem  creditorum 
iiebat.  Quare,  si  quid  in  fraudem  creditorum  factum  'sit,  si  tamen 
is,  qui  cepit,  ignoravit,  cessare  videntur  verba  Edicti."  ^  And  the 
very  case  is  afterwards  put,  of  a  boiid  fide  purchaser  from  a  fraudu- 
lent grantee,  the  validity  of  whose  purchase  is  unequivocally  affirmed. 
"Is,  qui  a  debitore,  cujus  bona  possessa  sunt,  sciens  rem  emit,  iterum 
alii  bona  fide  ementi  vendidit ;  qusesitum  sit,  an  secundus  emptor 
conveneri  potest  ?  Sed  verier  est  Sabini  sententia,  bona  fide 
emptorem  non  teneri ;  quia  dolus  ei  duntaxat  nocere  debeat,  qui 
eum  admisit ;  quemadmodum  diximus,  non  teneri  eum,  si  ab  ipso 
debitore  ignorans  cmerit.  Is  autem,  qui  dolo  malo  emit,  bona  fide 
autem  ementi  vendidit,  in  solidum  pretium  rei,  quod  accepit, 
tenebitur."*  The  same  doctrine  is  fully  recognized  by  'Voet.^ 
And  its  intrinsic  justice  is  so  persuasive  and  satisfactory,  that 
whether  derived  from  Roman  sources  or  not,  it  would  have  been 
truly  surprising  not  to  have  found  it  embodied  in  the  jurisprudence 
of  England. 

§  436.  Indeed,  the  principle  is  more  broad  and  comprehensive  ; 
and,  although  not  absolutely  universal  (for  we  have  seen  that  there 
are  anomalies  in  the  case  of  judgment  creditors,  and  the  case  of 
dower) ;  *  yet  it  is  generally  true,  and  applies  to  cases  of  every 
sort,  where  an  equity  is  sought  to  be  enforced  against  a  bond  fide 
purchaser  of  the  legal  estate  without  notice,  or  even  against  a  bond 
tide  purchaser,  not  having  the  legal  estate,  where  he  has  a  better 
right  or  title  to  call  for  the  legal  estate  than  the  other  party.  It 
applies,  therefore,  to  cases  of  accident  and  mistake,  as  well  as  to 
cases  of  fraud,  which,  however  remediable  between  the  original 
parties,  are  not  relievable,  as  against  such  purchasers,  under  such 
circumstances. 

§  439,  We  have  tKus  gone  over  the  principal  grounds  upon  which 

^  Doc  V.  Rusham,  17  Q.  B.  Rep.  723,  *  Dig.  Lib.  42,  tit.  8,  1.  9. 

ovemiliiig  Jones  v.  Wliittaker,  1  Longf.  i  ^2  Voet,  Comm.  Lib.  42,  tit.  8,  §  10, 

Towns  Ir  14  T)  195 

'  Dig.  Lib.  42,  tit.  8, 1.  1.  '«  See  ante,  §§  67  a,  108,  381,  410,  note  ; 

9  Ibid.  L  6.  §  8,  po^f,  §§  630,  631, 

T  2 
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courts  of  equity  grant  relief  in  cases  of  accident,  mistake,  and  fraud. 
And  here   the   flexibility  of  courts   of    equity   in   adapting  their 
judgments  to  the  actual  relief  required  by  the  parties  is  strikingly 
illustrated.    Accident,  mistake,  and  fraud  are  of  an  infinite  variety 
in  form,  character,  and  circumstances,  and  are  incapable  of  being 
adjusted  by  any  single  and  uniform  rule.     Of  each  of  them  one 
might  say,  **  Mille  trahit  varies  adverse  sole  colores."     The  beautiful 
character,  pei-vading  excellence,  if  one  may  so  say,  of  equity  juris- 
prudence is,  that  it  varies  its  adjustments  and  proportions,  so  as  to 
meet  the  very  form  and  pressure  of  each  particular  case  in  all  its 
complex  habitudes.     Thus,  to  present  a  summary  of  what  has  been 
already  stated,  if  conveyances  or  other  instruments  are  fraudulently 
or  improperly  obtained,  they  are  decreed  to  be  given  up  and  can- 
celled.    If  they  are  money  securities,  on  which  the  money  has  been 
paid,  the  money  is  decreed  to  be  paid  back.     If  they  are  deeds,  or 
other  muniments  of  title,  detained  from  the  rightful  party,  they  are 
decreed  to  be  delivered  up.    If  they  are  deeds  suppressed  or  spoliated, 
the  party  is  decreed  to  hold  the  same  rights  as  if  they  were  in  his 
possession  and  power.     If  there  has  been  any  undue  concealment,  or 
misrepresentation,  or  specific  promise  coUusively  broken,  the  injured 
party  is  placed  in  the  same  situation,  and  the  other  party  is  com- 
pelled to  do  the  same  acts,  as  if  all  had  been  transacted  with  the 
utmost  good  faith.     If  the  party  says  nothing,  but  by  his  expressive 
silence  misleads  another  to  his  injury,  he  is  compellable  to  make 
good  the  loss;  and  his  own  title,  if  the  case  requires  it,  is  made 
subservient  to  that  of  the  confiding  purchaser.     If  a  party,  by  fraud 
or  misrepresentation,  induces  another  to  do  an  act  injurious  to  a 
third  person,  he  is  made  responsible  for  it.     If,  by  fraud  or  mis- 
representation, he  prevents  acts  from  being  done,  equity  treats  the 
case,  as  to  him,  as  if  it  were  done ;  and  makes  him  a  trustee  for 
the  other.     If  a  will  is  revoked  by  a  fraudulent  deed,  the  revocation 
is  treated  as  a  nullity.     If  a  devisee  obtains  a  devise  by  fraud,  he  is 
treated  as  a  trustee  of  the  injured  parties.     In  all  these,  and  many 
other  cases  which  might  be  mentioned,  courts  of  equity  undo  what 
has  been  done,  if  wrotig  ;  and  do  what  has  been  left  undone,  if  right. 
§  440.  We  may  conclude  this  head,  by  calling  the  attention  of  the 
reader  to  the  remark   (which  has   been  necessarily  introduced  in 
another  place),  that   courts  of  equity  will   exercise  a  concurrent 
jurisdiction  with  courts  of  law  in  all  matters  of  fraud,  excepting 
only  of  fraud  in  obtaining  a  will,  which,  if  of  real  estate,  is  con- 
stantly referred  to  a  court  of   law  to  decide  it,  and  which,  if  of 
personal  estate,  is  cognizable  in  the  Court  of  Probate.^     But,  even 

^  Ante,  §§  184,  238  ;  Allen  v,  Macpherion,  5  Boav.  469  ;  a.  v.  on  Appeal,  1  Phillips, 
Ch.  183. 
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in  this  case,  the  bill  may  bo  retained,  to  abide  the  decision  in  the 
proper  court,  and  relief  be  decreed  according  to  the  event.^  No  other 
excepted  case  is  known  to  exist;  and  it  is  not  easy  to  discern  the 
grounds  upon  which  this  exception  stands,  in  point  of  reason  or 
principle,  although  it  is  clearly  settled  by  authority.^  But  where 
the  fraud  does  not  go  to  the  whole  will,  but  only  to  some  pailicular 
clause  ;  or  where  the  fraud  is  in  unduly  obtaining  the  consent  of 
the  next  of  kin  to  the  probate,  courts  of  equity  will  lay  hold  of 
these  circumstances  to  declare  the  executor  a  trustee  for  the  next 
of  kin.^ 

1  See  anie,  §  184,  note.  Ch«  133. 

2  A7Ue,  §§  184,  288,  252,  254  ;  Kerrick  »  Barncsley  f.  Powell,  1  Ves.  284  ; 
V.  Bransby,  8  Brown,  Pari.  Gas.  358  ;  7  Tucker  v.  Phipps,  8  Atk.  860 ;  Allen  v. 
Bro.  Pari.  Gas.  by  Tomlins,  p.  437.  See  Macpherson,  1  Phill.  Gh.  133.  In  this 
Wild  V,  Hobson,  2  Yes.  k  B.  108  ;  last  case  many  of  the  former  decisions  are 
Bamesley  v,  Powell,  1  Yes.  284  ;  id.  119  ;  collected  in  which  courts  of  equity  have 
1  Mad.  Pr.  Gh.  206  ;  Jones  v.  Jones,  7  granted  relief  in  cases  of  fraud  in  wills. 
Price,  663  ;  Allen  r.  Macpherson,  1  Phill. 
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CHAPTER    VIII. 

ACCOUNT. 

§  441.  Subjects  treated, 

§  442-449.  The  mode  of  proceeding  in  the  action  of  account  at  common  law. 

§  450-452.  Grounds  of  jurisdiction,  and  manner  of  proceeding,  in  equity. 

§  453,  458.  The  grounds  of  equity  jurisdiction,  in  account,  stated. 

^  459.  It  extends  to  all  matters  of  account,  unless  it  be  a  single  item  on  one  side,  and 
mere  sets-off  on  the  other,  with  no  claim  for  a  di8Coyer}\ 

§  459  a.  General  rule  of  appropriation  of  payments  is  to  earliest  items  of  account 

§  459  b.  In  the  absence  of  approprialion  by  the  parties,  equity  consults  justice  and  the 
presumed  intention  of  the  partie.?. 

§  459  c,  459  d.  The  rule  of  the  civil  law,  the  presumed  intention  of  debtor. 

§  459  e,  459/.  Two  accounts  blended,  credits  go  to  oldest  account. 

§  459  ^.  If  debtor  omit  to  appropriate,  creditor  has  the  election. 

{§  459  A.  The  rule  where  there  are  no  running  accounts. 

§  459  1.  The  rule  in  Clayton's  case  does  not  apply  to  trustees. 

§  460,  461.  General  remarks. 

S  462.  Agency,  special  kinds  of  agency. 

§  462  a,  462  b.  Right  of  principal  to  have  account,  in  equity,  against  agent. 

§  463.  Jurisdiction  rests  in  confidence  and  trust 

§  464.  But  equity  will  not  take  jurisdiction  of  a  single  transaction. 

§  465.  Subject  illustrated  by  the  case  of  trustee  and  cestui  que  trust, 

§  466.  Other  instances  of  fiduciary  relations  requiring  account. 

§  466  a.  Trustees  or  directors  of  private  cor|torations,  not  allowed  to  make  profits  for 
themselves. 

§  467.  Courts  of  equity  hold  one's  estate  liable  for  virtual  torts. 

§  468.  Agent  npt  allowed  to  gain  advantage  by  confused  accounts,  confiisi6n  6f 
property,  or  fraud. 

§  469.  Apportionment,  Contribution,  and  General  Average,  grounds  of  equity  jari*- 
diction. 

§  470.  Definition  and  application  of  Apportionment  • 

§  471,  471  a.  Entire  contracts  not  apportionable,  at  law. 

§  472-474.  Subject  illustrated,  in  equity,  by  apprentice  fees. 

§  475.  Rule  at  comman  law. 

§  476.  Apportionment  Act,  1870. 

§  477,  478.  Apportionment  of  common  burdens  on  land,  more  convenient  in  equity. 

^  479.  Illustrations  of  the  doctrine. 

§  483-486.  Application  of  the  doctrine  to  burdens  on  real  estate. 

§  487.  Those  having  different  estates  pay  according  to  their  respective  interests. 

i^  488.  So  also  as  to  the  interest  payable  upon  such  incumbrances. 

^  488  a,  Tlio  price  of  an  estate  sold  is  apportioned  in  the  same  mode. 

8  489.  Courts  of  equity  have  the  proper  jurisdiction  of  these  matters. 

S  490.  Definition  of  General  Average. 

§  491.  Reasons  why  courts  of  equity  liave  jurisdiction  in  such  cases. 

<$  492.  Contribution  among  sureties. 

^  493.  This  is  founded  upon  moral  duty  and  general  equity. 

$?  494.  The  rule  of  the  civil  law  stated. 

i§  491  a.  The  late  ease  of  Kjc  })arte  Snowdon. 

g  495.  Sur.tics  liable  to  coulribution,  whether  bound  by  the  same  or  by  different 
contracts. 
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§  496-407  a.  Courts  of  equity  afford  the  more  perfect  remedy,  but  similar  in  amount 
to  that  of  courts  of  law. 

§  498.  The  relative  burdens  varied  by  contract,  express  or  implied. 

§  49S  a,  498  b.  The  creditor,  by  releasing  one  surety,  releases  all. 

§  498  c.  Where  the  surety  assumes  the  debt,  ho  is  not  released  by  the  release  of  the 
principal. 

§  499.  Surety  entitled  to  benefit  of  collateral  remedies.     So  also  the  creditor. 

%  499  a.  It  is  claimed,  the  surety  may  treat  the  bail  of  the  principal  as  princi^ial. 

§  499  6,  499  c.  The  Surety  could  not,  before  Mercantile  Law  Amendment  Act,  claim 
au  assignment  of  paid  securities.     This  Act  gives  him  the  right. 

§  499  d.  Surety  on  bond,  on  payment,  is  not  a  specialty  creditor,  but  is  entitled  to 
vendor's  Uen. 

§  500.  Subrogation  of  surety  to  rights  of  creditor  obtained  in  civil  law. 

§  501.  Creditor  must  there  hold  himself  ready  and  capable  of  cession  to  the  surety. 

§  502.  Creditor  may  claim  the  benefit  of  securities  held  by  surety. 

§502a.  Creditor  not  compellable  to  ])art  with  securities,  till  paid  all  his  claims 
against  principal. 

i  502  by  502  c.  The  subject  further  considered. 

§  503.  Legatees  compellable  to  refund,  when  jMiid,  before  creditors. 

§  504.  Contribution  among  partners. 

§  505.  Contribution  among  joint-tenants  and  tenants  in  common. 

§  506.  Liens  as  the  basis  of  an  account. 

8  506  a-508.  Insurance,  rents,  and  profits,  as  matters  of  account. 

§  509.  Equity  takes  account  of  mesne  profits,  in  its  discretion. 

S  510,  511.  Will  compel  creditors,  &c,  to  aocoimt  for  mesne  profits. 

§  512.  Other  instances  of  such  account 

§  513.  £quity  will  compel  the  payment  of  mesne  profits,  alter  the  death  of  the  tenant. 

§  514.  Discovery,  and  the  prevention  of  fraud,  would  support  the  jurisdiction. 

§  514  a.  Wrong^iil  intruder  is  held  to  more  strict  account. 

§  515,  516.  Equity  will  compel  an  account  of  waste. 

§  515  a.  The  late  case  of  Job  r.  Potton. 

§  517.  Jurisdiction  based  on  want  of  discovery,  and  of  injunction. 

§  518.  Or,  as  some  of  the  cases  hold,  to  prevent  multiplicity  of  suits. 

§  518  a.  Liability  of  tenant  for  life,  for  cutting  timber. 

§  518  6.  Provisions  of  Judicature  Act  on  this  subject. 

S  519,  520.  Equity  will  decree  account  of  tithes,  or  a  moduK. 

i$  521,  522.  Both  parties  are  actors,  in  account. 

i  523.  A  stated  account  may  be  pleaded  in  bar,  unless  objectionable. 

S  524,  525.  Leave  to  surcharge  and  falsify.  Party  defendant  must  impeach  debit,  or 
show  omission  of  credit. 

§  525  a.  Late  decisions  on  the  subject 

§  526,  527.  Stated  account,  by  express  agreement,  or  acquiescence. 

§  527  a.  Stated  account  set  aside,  where  parties  in  unequal  relation. 

fS  528.  Fact  of  acquiescence  not  conclusive. 

§  529.  Courts  of  equity  do  not  entertain  suits  barred  by  statute  of  limitations,  or  by 
lapse  of  time. 

§  441.  Having  disposed  of  these  three  great  heads  of  coDcurrent 
equitable  jurisdiction  in  matters  of  accident,  mistake,  and  fraud,  the 
undisputed  possession  of  which  has  belonged  to  courts  of  equity  from 
the  earliest  period  which  can  be  traced  out  in  our  judicial  annals,  we 
may  now  pass  to  others  of  a  different  and  less  extensive  characte*'. 
We  allude  to  the  heads,  where  the  jurisdiction,  although  it  may  attach 
upon  any  or  all  of  the  grounds  above  mentioned,  is  not  necessarily 
dependent  upon  them,  and,  in  fact,  is  exercised  in  a  variety  of  cases 
where  they  do  not  apply,  upon  another  distinct  ground    namely,  that 
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the  subject-matter  is,  per  se,  within  the  scope  of  equitable  jurisdic- 
tion. Among  these  are  matters  of  account,  and,  as  incident  thereto, 
matters  of  apportionment,  contribution,  and  average;  liens,  rents,  and 
profits ;  tithes  and  moduses  ;  waste ;  matters  of  administration,  lega- 
cies, and  marshalling  of  assets ;  confusion  of  boundaries ;  matters  of 
dower ;  raai*shalling  of  securities ;  matters  of  partition ;  mattera  of 
partnership;  and,  lastly,  matters  of  rent,  so  far  as  they  are  not 
embraced  in  the  preceding  head  of  Account 

§  442.  Let  us  begin  with  matters  of  Account.  One  of  the  most 
ancient  forms  of  action  at  the  common  law  is  the  action  of  account. 
But  the  modes  of  proceeding  in  that  action,  although  aided  from 
time  to  time  by  statutable  provisions,  were  found  so  very  dilatory, 
inconvenient,  and  unsatisfactory,  that  as  soon  as  courts  of  equity 
began  to  assume  jurisdiction  in  matters  of  account,  as  they  did  at  a 
very  early  period,  tl)e  remedy  at  law  began  to  decline ;  and,  although 
some  efforts  have  been  made  in  modem  times  to  resuscitate  it,  it 
has  in  England  fallen  into  almost  total  disuse.^  Courts  of  equity 
have  for  a  long  time  exercised  a  general  jurisdiction  in  all  cases  of 
mutual  accounts,  upon  the  ground  of  the  inadequacy  of  the  remedy 
at  law ;  and  have  extended  the  remedy  to  a  vast  variety  of  cases 
(such  as  to  implied  and  constructive  trusts)  to  which  the  remedy  at 
law  never  was  applied.^  So  that  now  the  jurisdiction  extends,  not 
only  to  cases  of  an  equitable  nature,  but  to  many  cases  where  the 
form  of  the  account  is  purely  legal,  and  the  items,  constituting  the 
account,  are  founded  on  obligations  purely  legal.  Upon  such  legal 
obligations,  however,  suits,  although  not  in  the  form  of  actions  of 
account,  yet  in  the  form  of  assumpsit,  covenant,  and  debt,  are  still 
daily  prosecuted  in  the  courts  of  common  law,'  and  legal  defences  are 
there  brought  forward.  But  even  in  these  cases,  as  the  courts  pos- 
sess no  authority  to  stop  the  ordinary  progress  of  such  suits,  for  the 
purpose  of  subjecting  the  matters  in  dispute  to  the  investigation  of  a 
more  convenient  tribunal  than  a  jury,  unless  the  parties  agixe  to  a 

^  In  Godfrey  v.  Saunders  (3  Wilson,  73,  -  See  Corporation  of  Carlisle  r.  Wilson, 

113,  117),  which  is  one  of  the  few  modern  13  Yes.  275  ;  Hoc.  Abridc.  Accompt,  B. 
actions  of  account  in  England,  Lord  Chief  ^  It  was  at  one  time  doubted,  whether 

Justice  Wilmot  said  (p.  117),  **I  am  dad  an  action  of  assumpsit  would  lie  for  the 

to  see  this  action  of  account  is  revived  in  Imlance  of  an  account,  where  there  are 

this  court.*'    Mr.  Gwillim,  in  his  edition  items  on  both  sides.     But  it  is  now  fully 

of  Bac.  Abridg.  title,  Accompt,  p.  31,  note  established   that,   however  numerous  the 

(a),  seemed  to  think,  that  the  action  of  items  may  be,  still,  if  there  appears  any 

account    did  not    deserve    the    character  thing  due  on  one  side^  an  action  of  assump- 

usually  given  of  it.    But  the  parliamentary  sit  will  lie  for  the  balance.     Tomkins  r. 

coiiimissicmers,  in  their  second  report  on  Willshear,  5  Taunt.  431  ;  s.  c.  1  Marsh, 

the  common  law,  8th  March,  1830  (pp.  9,  115,  nnd  the  cases  there  cited ;  2  Sannd. 

S:5,  26),  have  no  scniple  to  admit  its  in-  127,  Williams^s  note  {d).    The  use  of  the 

convenience  and  dilatoriness,  and  that  it  old  action  of  account  is  there  said  to  be, 

has  gone  into  disuse.    See  also   Buller,  where  the  plaintiff  wants  an  account,  and 

N.   P.  217  ;  2  Reeves,  73,  178,   337  ;  3  cannot  give  evidence  of  his  right  without 

Beeves,    388  ;   4  Reeves,   378 ;  3   Black.  it.     lb. 
Comm.  64. 
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voluntary  arrangement  for  this  purpose,  the  cause  often  proceeds  to 
trial  in  a  manner  wholly  unsuitable  to  its  real  merits.^ 

§  443.  The  difficulties  in  the  modes  of  proceeding  in  actions  of 
account,  and  the  convenience  of  the  modes  of  proceeding  in  suits  in 
equity,  to  attain  the  ends  of  substantial  justice,  are  stated  in  an 
elementary  work  of  solid  reputation,  with  great  clearness  and  force. 
The  language  of  the  learned  author  is  as  follows :  "  The  proceedings 
in  this  action  being  difficult,  dilatory,  and  expensive,  it  is  now  seldom 
used,  especially  if  the  party  have  other  remedy,  as  debt,  covenant, 
case ;  or  if  the  demand  be  of  consequence,  and  the  matter  of  an 
intricate  nature ;  for,  in  such  a  case,  it  is  more  advisable  to  resort  to  a 
court  of  equity,  where  matters  of  accompt  are  more  commodiously 
adjusted,  and  determined  more  advantageously  for  both  parties ;  the 
plaintiff  being  entitled  to  a  discovery  of  books,  papers,  and  the 
defendant's  oath;  and,  on  the  other  hand,  the  defendant  being 
allowed  to  discount  the  sums  paid  or  expended  by  him;  to  discharge 
himself  of  sums  under  forty  shillings  by  his  own  oath ;  and  if  by 
answer  or  other  writing  be  charges  himself,  by  the  same  to  discharge 
himself,  which  will  be  good,  if  there  be  no  other  evidence.  Farther, 
all  reasonable  allowances  are  made  to  him ;  and  if  after  the  accompt 
is  stated,  anything  be  due  to  him  upon  the  balance,  he  is  entitled  to 
a  decree  in  his  &vour."  ^ 

§  444.  To  expound  and  justify  the  truth  of  these  remarks,  it  may 
be  well  to  take  a  short  review  of  the  old  action  of  account,  and  to  see 
to  what  narrow  boundaries  it  was  confined,  and  by  what  embarrass- 
ments it  was  surrounded. 

§  445.  At  the  common  law,  an  action  of  account  lay  only  in  cases 
where  there  was  either  a  privity  in  deed,  by  the  consent  of  the  party, 
as  against  a  bailiff  or  receiver  appointed  by  the  party,  or  a  privity  in 
law,  ex  provisione  legia,  as  against  a  guardian  in  socage.^  An  ex- 
ception, indeed,  or  rather  an  extension  of  the  rule,  was,  for  the  benefit 
of  trade  and  the  advancement  of  commerce,  allowed  in  favour  of  and 
between  merchants ;  and  therefore,  by  the  law-merchant,  one  naming 
himself  a  merchant  might  have  an  account  against  another,  naming 
him  a  merchant,  and  charge  him  as  receiver.*  But,  in  truth,  in 
almost  every  supposable  case  of  this  sort,  there  was  an  established 
privity  of  contract.  With  this  exception,  however  (if  such  it  be),  the 
action  was  strictly  confined  to  bailiffs,  receivers,  and  guardians,  in 
socage.^     So  strictly  was  this  privity  of  contract  construed,  that  the 

^  2  Pari.  Common  Law  Rep.  1830,  pp.  Eq.    B.    2,   ch.    7,   §  6,   and  note ;  Bac. 

25,   26  ;  Wilkin  v,   Wilkin,   Salk«    9 ;  3  Abiidg.  Accompt,  A. ;  Com.  Dig.  Accompt, 

Black.  Comm.  184.  A.  1  ;  2  Inst.  879. 

'^  Bac.  Abridg.  Acco^npt.    See,  also,  1  *  Co.  Litt.  172  a  ;  £arl  of  Devonsliire^s 

£q.  Abridg.  p.  5,  note  (a) ;  Anon.  1  Yem.  case,  11  Co.  89. 

288  ;  Whicherly  v,   Whicherly,   1   VenL  »  BuUer,  N.  P.  127  ;  1  Eq.  Abridg.  6, 

470  ;  Marshfield  v,  W^eston,  2  Vern.  176.  note  (a) ;  2  Fonbl.  Eq.  B.  2,  ch.  7,  §  6, 

>  1  Co.  litt.  90  b  ',  id.  172  a  ;  2  FonbL  and  note  (n) ;  Co.  Litt.  172  a ;  2  Inst.  879. 
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action  did  not  lie  by  or  against  executors  and  administratoi-s.  The 
statute  of  13th  of  Edward  III.  ch.  23,  gave  it  to  the  executors  of 
a  merchant;  the  statute  of  25th  of  Edward  III.  cli.  5,  gave  it  to  the 
executors  of  executors ;  and  the  statute  of  31st  of  Edward  III.  ch.  11, 
to  administrators.^  But  it  was  not  until  the  statute  of  3rd  and  4th 
of  Anne,  ch.  16,  that  it  lay  against  executors  and  administrators  of 
guardians,  bailiffs,  and  receivers.* 

§  446.  But  in  all  cases  of  this  latter  sort,  although  there  was  no 
remedy  at  the  common  law,  yet  a  bill  in  equity  might  be  maintained 
for  an  account  against  the  personal  representatives  of  guardians, 
bailiffs,  and  receivers ;  and  such  was  the  usual  remedy  prior  to  the 
remedial  statute  of  Anne.^  And  no  action  of  account  lay  at  the 
common  law  against  wrongdoers;'^  or  by  one  joint-tenant,  or  tenant 
in  common,  or  his  executors  or  administrators,  against  the  other,  as 
bailiff,  for  receiving  more  than  his  share ;  or  against  his  executors  or 
administrators,  unless  there  was  some  special  contract  between  them, 
whereby  the  one  made  the  other  his  bailiff;  for  the  relation  itself 
was  held  not  to  create  any  privity  of  contract  by  operation  of  law.* 
This  defect  was  afterwards  cured  by  the  statute  of  the  Srd  and  4th  of 
Anne,  ch.  16.*  The  common  law  was  strict,  as  to  who  was  to  be 
accounted  a  bailiff  or  receiver ;  for  a  bailiff  was  understood  to  be  one 
who  had  the  administration  and  charge  of  lands,  goods,  and  chattels, 
to  make  the  best  benefit  for  the  owner,  and  against  whom,  therefore, 
an  action  of  account  would  lie  for  the  profits,  which  he  had  made,  or 
might,  by  his  industry  or  care,  have  reasonably  made  :  his  reasonable 
charges  and  expenses  being  deducted.^  A  receiver  was  one  who 
received  money  to  the  use  of  another  to  render  an  account ;  but  upon 
his  account  he  was  not  allowed  his  expenses  and  charges,  except  in 
the  case  of  merchant  receivers.  And  this  exception  was  provided 
(as  it  was  said)  by  the  law  of  the  land  in  favour  of  merchants,  and 
for  the  advancement  of  trade  and  traffic.^  So  that  it  will  be  at  once 
perceived  from  these  cases  (and  many  others  might  be  mentioned)' 
that  the  remedy  at  the  common  law  was  veiy  narrow ;  and  although 
it  was  afterwards  enlarged,  that  would  not  of  itself  displace  the  juris* 
diction  originally  vested  in  courts  of  equity. 

§  446  a.  In  the  next  place,  as  to  the  modes  of .  proceeding  in 
actions  of  account.     At  the  common  law,  before  either  the  statute  of 


»  Co.  Litt  90  h, 

2  Ibid.  ;  Buller,  N.  P.  127 ;  Earl  of 
Devonshire's  ca.se,  11  Co.  89. 

3  1  Eq.  Abridg.  6,  note  (a). 

*  Bac.  Abridg.  Accompty  B.  We  shall 
presently  see  that  conrts  of  equity  fre- 
quently administer  relief  in  cases  of  account 
against  wrongdoers.  See  Bac.  Abridg. 
Aceompt,  B.  ;  Boaanquet  v,  Dashwood, 
Cas.  t.  Talb.  88,  41. 

*  Co.  Litt.  172,  and  Haig.  note  (8) ; 


Co.  Litt.  186  a,  119  h,  and  Harg.  note 
(83);  Wheeler  v.  Home,  Willes,  208; 
Bac.  Abridg.  Aceompt,  A.  ;  1  Saund.  216, 
Williams's  note. 

^  Ibid. ;  3  Black.  Comni. 

7  Co.  Litt.  172. 

«  Ibid.  172a. 

'  See  Bac.  Abridg.  Accmnpt,  B.,  C  ; 
Com.  Dig.  Aceompt,  A.,  B.,  D.  ;  3  Reeves, 
337,  388,  339  ;  3  Beeves,  75  ;  3  Beeves^ 
75,  76. 
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Marlolmtlgc,  cb.  23,  or  of  Westminster  2cl,  cli.  11,  there  were  two 
methods  of  proceeding  against  an  accountant;  one,  by  which  the 
party,  to  whom  he  was  accountable,  might,  by  consent  of  the 
accountant,  either  take  the  account  himself,  or  assign  an  auditor  or 
auditors  to  take  it ;  and  then  have  his  action  of  debt  for  the  arrear- 
ages ;  or,  in  more  modern  times,  an  action  on  the  case,  or  inaiTiiul 
ca7)iputa88ent  And  the  accountant,  if  aggrieved,  might  have  his 
writ  of  ex  parte  tali^,  to  re-examine  the  account  in  the  exchequer. 
The  other  proceeding  of  the  plaintiff  was  in  the  first  instance,  by 
way  of  a  writ  of  account.  The  process,  by  which  this  latter  remedy 
might  be  made  more  effectual,  is  pai*ticular]y  described  in  the  statute 
of  Marlebridge,  and  the  statute  of  Westminster  2d,  upon  which  it  is 
unnecessary  to  dwell.^ 

§  447.  In  the  action  of  account,  there  are  two  distinct  courses  of 
proceeding.  In  the  first  place,  the  party  may  interpose  any  matter 
in  abatement  or  bar  of  the  proceeding ;  and  if  he  fails  in  it,  then 
there  is  an  interlocutory  judgment,  that  he  shall  account  {quod 
comptutet)  before  auditors.^  After  this  judgment  is  entered,  it  is  the 
duty  of  the  court  to  assign  auditors,  who  are  armed  with  authority  to 
convene  the  parties  before  them,  de  die  in  diem,  at  any  time  or 
place  they  shall  appoint  imtil  the  accounting  is  determined.  The 
time  by  which  the  account  is  to  be  settled  is  prefixed  by  the  court. 
But,  if  the  account  be  of  a  long  or  confused  nature,  the  court  will, 
upon  the  application  of  the  parties,  enlarge  the  time.  In  taking  the 
account,  the  auditors  in  an  action  of  account  at  the  common  law 
could  not  administer  an  oath,  except  in  one  or  two  particular  cases. 
But,  under  the  statute  of  3d  and  4th  Anne,  ch.  16,  the  auditors  are 
empowered  to  administer  an  oath,  and  examine  the  pai-ties  touching 
the  matters  in  question,  in  cases  within  that  act.^ 

§  448.  If,  in  the  progress  of  the  cause  before  the  auditors,  when 
the  items  are  successively  brought  under  review,  any  controversy 
should  arise  before  the  auditors,  as  to  charging  or  discharging  any 
items,  the  parties  have  a  right,  if  the  points  involve  matters  of  fact, 
to  make  up  and  join  issues  upon  such  items  respectively ;  and,  if  the 
points  involve  matters  in  law,  they  have  a  right  in  like  manner  to 
put  in  and  join  demun*ers  upon  each  distinct  item.  These  issues, 
when  so  made  up,  are  to  be  certified,  by  the  auditors,  to  the  court ; 
and  then  the  matters  of  law  will  be  decided  by  the  court ;  and  the 
matters  of  fact  will  be  directed  to  be  tried  by  a  jury,  after  which  the 
accounts  are  to  be  settled  by  the  auditors  according  to  the  results  of 
these  trials.     From  this  circumstance   the   proceedings  before  the 

*  Com.  Dig.  Accowpt,  A.,  and  note  (a)  ;  »  Co.  Litt.  199,  and  Hai^g.  note  (83) ; 

3  Reeves,  75,  76.  Wheeler  v.   Home,  AVilles,   208,  210  ;  1 

3  3   Black.   Comm.    164  ;   O'Connor  v.  Selwyn,  N.  P.  6  ;  Buller,  N.  P.  127  j  Bac. 

Spaight,  1  Sell,  k  Lefr.  309.  Abridg.  Woffer  of  Law,  C. 
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auditors  are  ofieu  tedious,  expensive,  and  inconvenient.^  And, 
indeed,  as  different  points  both  of  fact  and  law  may  arise  in 
different  st^iges  of  the  suit  and  in  different  examinations  before  the 
auditors,  as  well  after  as  before  such  issues  have  been  joined  and 
tried,  it  ought  not  to  be  surprising,  that  the  cause  should  be  pro- 
crastinated for  a  great  length  of  time,  by  its  transition  from  one 
tribunal  to  another,  for  the  various  purposes  incident  to  a  due  settle- 
ment of  its  merits.  And  besides  these  diiBculties,  there  are  many 
actions  of  account  in  which  the  defendant  may  wage  his  law,  and 
thus  escape  from  answering  his  adversary's  claim.^ 

§  449.  This  summary  view  of  the  modes  of  proceeding  in  the 
action  of  account  is  sufficient  to  show,  that  it  was  a  very  unfit  instru- 
ment to  ascertain  and  adjust  the  real  merits  of  long,  complicated, 
and  cross  accounts.  In  the  first  place,  it  was  inapplicable  to  a  vast 
variety  of  cases  of  equitable  claims,  of  constructive  trusts,  of  fraudu- 
lent contrivances  and  of  tortious  misconduct.  In  the  next  place, 
there  was  a  want  of  due  power  to  draw  out  the  proper  proofs  from 
the  party's  own  conscience ;  so  that  if  evidence  aliunde  was  unattain- 
able, there  was,  and  there  could  be,  no  effective  redress.  And  it  has 
been  well  observed  by  Mr.  Justice  Blackstone,  that,  notwithstanding 
all  the  legislative  provisions  in  aid  of  the  common-law  action  of 
account,  "  it  is  found  by  experience,  that  the  most  ready  and 
effectual  way  to  settle  these  matters  of  account  is  by  a  bill  in  a 
court  of  equity,  where  a  discovery  may  be  had  on  the  defendant's 
oath,  without  relying  merely  on  the  evidence  which  the  plaintiff 
may  be  able  to  produce."  ^ 


»  Ex  parte  Bax,  2  Ves.  388  ;  Bac. 
Abridg.  4ccoinptt  F.  ;  BuUer,  N.  P.  127, 
128  ;  Yelverton,  202,  Metcalf's  note  (1). 

2  Com.  Dig.  Pleader,  2  W.  45  ;  Co.  Litt. 
90  h  ;  id.  29b  b;  2  Saund.  65  a  ;  Archer's 
case,  Cro.  Eliz.  579  ;  Bac.  Abridg.  Wager 
of  Laic,  D.,  G. 

»  8  Black.  Comm.  164  ;  ante,  §  67. 
Lord  Bedesdale,  in  Attorney-General  v. 
Mayor,  &c. ,  of  Dublin,  1  Bligh,  n.  s.  336, 
337,  gives  a  summary  statement  of  the 
old  action  of  account,  and  of  the  reasons 
of  its  discontinuance.  He  said  :  *'  There 
has  not  been  in  this  case  a  sufficient  inves- 
tigation of  the  ancient  law  and  practice  on 
the  subject  of  account.  It  seems  to  have 
been  conceived,  that  the  common  law  had 
jirovided  sufficient  means  for  calling  to 
account  all  persons  liable  to  account.  But 
it  was  found  by  experience,  that  the  writ 
<»f  account  was  a  very  imperfect  and 
inefficient  mode  of  proceeding.  In  the 
case  of  an  individual  there  can  be  no 
doubt,  that  if  a  person  had  received  the 
rents  of  an  estate  belonging  to  a  minor, 
for  which  he  would  be  accountable,  the 
law  provided  a  writ  to  call  such  person  to 


account,  and  to  compel  payment  of  what 
should  be  found  due  upon  the  account. 
Yet  it  is  every  day's  practice,  although  the 
common  law  has  provided  this  remedy,  for 
courts  of  equity  to  take  upon  themselves 
the  investigation  of  accounts  on  behalf  of 
infants  suing  by  their  next  friends.  The 
writ  of  account  at  common  law  did  not 
exclude  but  rather  was  superseded  by  the 
jurisdiction  of  the  courts  of  equity  ou  this 
subject ;  because  the  proceeding  in  equity 
was  found  to  be  the  more  convenient  mode 
of  calling  parties  to  account, — ^partly  on 
account  of  the  difficulty  attending  the 
process  under  the  old  writ  of  (account,  but 
chiefly  from  the  advantage  of  compelling 
the  party  to  account  upon  oath,  according 
to  the  practice  of  courts  of  equity.  There 
is,  on  this  subject,  a  writ  in  the  Register 
(Keg.  Brev.  p.  138),  which  recites  that  the 
king  had  been  given  to  understand  that 
his  predecessors  had  granted  certain  rates 
on  all  merchandise  brought  into  a  town, 
to  be  applied  to  the  walling  of  the  town  ; 
and  the  inhabitants  having  complained 
that  the  rates  collected  had  not  been  duly 
applied,  tiiie  writ  proceeds  in  the  nature 
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§  450.  Courts  of  equity,  in  suits  of  tliis  nature,  proceed,  in  many 
respects,  in  analogy  to  what  is  done  at  law.  The  cause  is  referred  to 
a  chief  clerk  (acting  as  an  auditor),  before  whom  an  account  is  taken, 
and  he  is  armed  with  the  fullest  powers,  not  only  to  examine  the 
parties  on  oath,  but  to  make  all  the  inquiries  by  testimony  under 
oath,  and  by  documents  and  books,  and  vouchers,  to  be  produced  by 
the  parties,  which  are  necessary  for  the  due  administration  of  justice. 
And  when  his  report  is  made  to  the  court,  any  objections  which  have 
been  made  before  the  master,  and  any  exceptions  taken  to  his  report, 
may  be  re-examined  by  the  court  at  the  instance  of  the  parties,  and 
the  whole  case  is  moulded,  as  ex  aequo  et  boTio  may  be  required.^  The 
court  may,  besides,  bring  all  the  proper  parties  in  interest  before  it, 
where  there  are  different  parties  concerned  in  interest ;  and,  if  any 
doubt  arises  upon  any  particular  demand,  it  may  direct  the  same  to 
be  ascertained  by  an  issue  and  verdict  at  law.  So  that  there  cannot 
be  any  real  doubt  that  the  remedy  in  equity,  in  cases  of  account, 
is  generally  more  complete  and  adequate  than  it  is  or  can  be 
at  law.^ 

§  451.  This  has,  accordingly,  been  considered  in  modern  times  as 
the  true  foundation  of  the  jurisdiction.  Mr.  Justice  Blackstone  has, 
indeed,  placed  it  upon  the  sole  ground  of  the  right  of  the  courts  of 
equity,  to  compel  a  discovery, — "  For  want  "  (said  he)  "  of  this  dis- 
covery at  law,  the  courts  of  equity  have  acquired  a  concurrent  juris- 
diction with  every  other  court  in  mattei-s  of  account.*^  But  this, 
although  a  strong,  yet  is  not  the  sole  ground  of  the  jurisdiction.  The 
whole  machinery  of  courts  of  equity  is  better  adapted  to  the  purpose 
of  an  account  in  general ;  and  in  many  cases,  independent  of  the 
searching  power  of  discovery,  and  supposing  a  court  of  law  to  possess 
it.  it  would  be  impossible  for  the  latter  to  do  entire  justice  between 
the  parties  ;  for  equitable  rights  and  claims,  not  cognizable  at  law, 
are  often  involved  in  the  contest.^  Lord  Kedesdale  has  justly  said 
that  in  a  complicated  account,  a  court  of  law  would  be  incompetent 
to  examine  it  at  Nisi  Prius,  with  all  the  necessary  accuracy.^  This 
is  the  principle  on  which  courts  of  equity  constantly  act,  by  taking 
cognizance  of  matters  which,  though  cognizable  at  law,  are  yet  so 
involved  with  a  complex  account,  that  it  cannot  be  properly  taken  at 

of  a  commission  for  taking  the  account.  ia  said  to  be   according  to   tlie  law  and 

Under  sxich  circumstances,  an  information  custom  of  Eu>?land. " 

at  this  moment  would  lie  at  the  suit  of  the  '  Ejc  parte  Bax,  2  Yes.  388. 

attorney 'general,  for  taking  such  account.  -  Corporation  of  Carlisle  v.  Wilson,   13 

Tlie  practice  of  proceeding  by  information  Yes.  278,  279  ;  ante,  §  67. 

rather  than  by  the  writ  of  account  has  ^  3  Black.  Comm.  437. 

prevailed,  in  consequence  of  the  difficulty  ^  AntCy  §  67. 

of  proceeding  under  the  writ.     That  per-  *  O'Connor  v,  Spaight,  1  Sch.  k  Lefr. 

sons  under  such  circumstances  should  be  980.     See  White  v.  Williams,  8  Yes.  193. 

rendered  accountable  by  virtue  of  the  writ, 
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law ;  and  until  the  result  of  the  account  is  known,  the  justice  of  the 
case  cannot  appear.^  Matters  of  account  (he  had  added)  may,  indeed, 
be  made  the  subject  of  an  action ;  but  an  account  of  this  sort  is  not 
a  proper  subject  for  this  mode  of  proceeding.  The  old  mode  of  pro- 
ceeding upon  the  writ  of  account  shows  it.  The  only  judgment  was, 
that  the  party  should  account,  and  then  the  account  was  taken  by 
the  auditors.    The  court  never  went  into  it.^ 

§  452.  It  is  not  improbable,  that  originally,  in  cases  of  account, 
which  might  be  cognizable  at  law,  courts  of  equity  interfered  upon 
the  special  ground  of  accident,  mistake,  or  fraud.  If  so»  the  ground 
was  very  soon  enlarged,  and  emibraced  mixed  cases,  not  governed  by 
these  matters.  The  courts  soo»  arrived  at  the  conclusion,  that  the 
true  principle,  upon  which  they  {ihould  entertain  suits  for  an  account, 
iu  matters  cognizable  at  law,  wiis,  that  either  a  court  of  law  could 
not  give  any  remedy  at  all,  or  not  so  complete  a  remedy  as  courts  of 
equity.  And  the  moment  this  principle  was  adopted  in  its  just 
extent,  the  concurrent  jurisdiction  became  almost  universal,  and 
reached  almost  instantaneously  iik\  present  boundaries.^ 

§  453.  In  virtue  of  this  general  jurisdiction  in  matters  of  account, 
courts  of  equity  exercise  a  very  ample  authority  over  matters 
apparently  not  very  closely  connecrted  with  it,  but  which  naturally, 
if  not  necessarily,  attach  to  such  a  jurisdiction.  Mr.  Justice  Black- 
stone  has  said :  ''  As  incident  to  accounts,  they  take  a  concurrent 
cognizance  of  the  administration  of  personal  assets ;  consequently,  of 
debts,  legacies,  the  distribution  of  the  residue,  and  the  conduct  of 
executors  and  administrators.  As-  incident  to  accounts,  they  also 
take  the  concurrent  jurisdiction  of  tithes,  and  all  questions  relating 
thereto ;  of  all  dealings  in  pai'tnei'ship,  and  many  other  mercantile 
transactions ;  and  so  of  bailiffs,  faciix^rs,  and  receivers.  It  would  be 
endless  to  point  out  all  the  several  avenues  in  human  affairs,  aud  in 
this  commercial  age,  which  lead  to  (»r  end  in  accoimts."^  But  it  is 
far  from  being  admitted,  that  the  soJ.e  origin  of  equity  jurisdiction  on 
these  subjects  arises  from  this  source.  It  is  one,  but  not  the  sole 
source.  In  many  of  these  cases,  as  well  as  in  others,  which  will 
hereafter  be  considered,  in  which  acc(  )unts  may  be  taken,  as  incidents 
to  the  relief  granted,  there  are  oth.er  distinct  if  not  independent 
sources  of  jurisdiction;    and  especially  one  source,  which  is  the 

^  O'Connor  v.  Spaight,  1  Sch.  k  Lefr.  in  lieu  of  stung  at  law,   depends  upon 

S09 ;  id.   205  ;   Wilson  v.   Waterman,   6  -whether  the  accounts  are  of  too  compU<- 

Bich.  £q.  266.     In  Harrington  v.  Church-  cated  a  nature  to  be  gone  into  by  ^  jury, 

ward,  6  Jur.   N.  8.  576  ;  s.  o.  8  Vi,  R.  See  postj  §  462  a,  note. 

302  ;  it  is  decided,  that  where  a  salary  is  ^  Ibid.  ;  Cooper,  £q.  PI.  184. 

payable  to  a  servant,  in  proportion  to  the  '  Ante,  §  67  ;  Corporation  of  Carlisle  r. 

profits   of  his   employers,    the   question  "Wilaon,  13  Yes.  278. 

whether  the  servant  has  a  right  to  come  *  3  Black.  Comm.  437. 
into  e<{uity  for  an  account  and  iwyment,, 
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peculiar  attribute  of  courts  of  equity,  the  jurisdiction  over  trusts 
not  merely  express,  but  implied  and  constructive. 

§  458.  Courts  of  equity  will  also  entertain  jurisdiction  in  matters 
of  account,  not  only  when  there  are  mutual  accounts,  but  also  when 
the  accounts  to  be  examined  are  on  one  side  only,  and  a  discovery  is 
wanted  in  aid  of  the  account,  and  is  obtained.^  And,  A  fortiori, 
where  there  are  no  mutual  demands  but  a  single  matter  on  one  side, 
and  no  discovery  is  required,  a  court  of  equity  will  not  entertain 
jurisdiction  of  the  suit,  although  there  may  be  payments  on  the  other 
side,  which  may  be  set  off ;  for  in  such  a  case,  there  is  not  only  a 
complete  remedy  at  law,  but  there  is  nothing  requiring  the  peculiar 
aid  of  equity,  to  ascertain  or  adjust  the  claim.-  To  found  the  juris- 
diction, in  cases  of  a  claim  of  this  sort,  there  should  be  a  series  of 
transactions  on  one  side,  and  of  payments  on  the  other. 

§  459.  So  that,  on  the  whole,  it  may  be  laid  down  as  a  general 
doctrine,  that  in  matters  of  account,  growing  out  of  privity  of  con- 
tract, courts  of  equity  have  a  general  jurisdiction  where  there  are 
mutual  accounts  (and  d  fortiori,  where  these  accounts  are  com- 
plicated), and  also  where  the  accounts  are  on  one  side,  but  a  discovery 
is  sought,  and  is  material  to  the  relief.^  And,  on  the  other  hand, 
where  the  accounts  are  all  on  one  side,  and  no  discovery  is  sought  or 
required ;  and  also,  where  there  is  a  single  matter  on  the  side  of  the 
plaintiff  seeking  relief,  and  mere  sets  off  on  the  other  side,  atid  no 
discovery  is  sought  or  required  ;  in  all  such  cases  courts  of  equity  will 
decline  taking  jurisdiction  of  the  cause.^  The  reason  is,  that  no 
peculiar  remedial  process  or  functions  of  a  court  of  equity  are 


*  Barker  v.  Dacie,  6  Ves.  687,  688  ; 
Frietos  v.  Don  Santos,  1  Y.  &  Jerv.  574  ; 
Conrtenay  v.  GodsbaU,  9  Yes.  473  ;  Mac- 
kenzie V.  Johnston,  4  Mad.  374  ;  Massey 
V.  Banner,  4  Mad.  416,  417.  The  Yice- 
Chancellor  (Sir  John  Leach)  has  held 
generally,  that,  in  all  coses  of  agency,  a 
bill  will  lie  in  equity  for  an  account  by  the 

Jiincipal  against  his  agent.  Mackenzie  v. 
ohnston,  4  Mad.  374  ;  Massey  v.  Banner, 
4  Mad.  416.  The  ground  seems  to  be, 
though  not  explicitly  stated  by  him,  that, 
there  being  a  necessity  for  a  discovery,  the 
relief  is  consequent  on  that ;  and  that  it 
would  be  most  unreasonable,  that  ho 
should  pay  his  agent  for  a  discovery,  and 
then  be  turned  round  to  a  suit  at  law, 
which  would  be  the  case,  if  he  could  not 
have  relief  on  his  bill.  The  case  of  Hoare 
V.  Ck>ntencin  (1  Bro.  Ch.  27)  is  distin- 
guishable ;  for  there  the  bill  was  to  recover 
back  money  lent,  and  no  discovery  seemed 
necessary.  Lord  Thurlow  said  :  *' As  to 
an  account,  this  is  only  of  a  repayment  of 
money,  and  that  the  money  for  which  the 
teas  sold  should  be  deducted.  As  it  stood 
originally,  therefore,-  the  biU  could  not 


have  been  supported."  In  Frietas  v.  Don 
Santos  (1  Y.  &  Jerv.  674),  the  Court  of 
Exchequer  said :  **It  is  the  settled  prac- 
tice at  this  time,  that,  if  a  bill  be  filed  for 
a  discovery,  the  relief  is  made  ancillary  to 
it ;  and  tlie  party  must  stand  or  fall  by  the 
discovery,  &c.  It  is  not  every  account 
which  will  entitle  a  court  of  equity  to  in- 
terfere. It  must  be  such  an  account  as 
cannot  be  taken,  justly  and  fairly,  in  a 
court  of  law. "  The  same  doctrine  'was  as- 
sei'tcd  in  King  v.  Rossett  (2  Y.  &  Jerv. 
38),  which  was  a  bill  by  a  principal  against 
A118  agent  for  discovery  and  relief.  Lord 
Chief  Baron  Comyns,  in  his  invaluable 
Digest  (Chancery,  2  A.),  lays  down  the 
piinciple  broadly  upon  his  own  authority, 
that  *•  Chancery  will  oblige  any  one  to  give 
an  account  for  money  by  him  received.  ** 

-  Wells  V.  Cooper,  cited  in  Dwinwiddie 
V.  Bailey,  6  Ves.  139 ;  Moses  v.  Lewis,  12 
Price,  502  ;  King  v.  Rossett,  2  Y.  &  Jerv. 
33 ;  1  Mad.  Pr.  Ch.  70,  71. 

'  Mackenzie  i?.  Johnston,  4  Mad.  874  ; 
Massey  v.  Banner,  4  Mad.  416,  417. 

*  See  ante,  §  458,  and  cases  there  cited. 
But  see  Com.  Dig.  Chancery,  2  A, 
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requii-ed ;  and  if,  under  euch  circumstances,  the  court  were  to 
entertain  the  suit,  it  would  merely  administer  the  same  functions  iu 
the  same  way  as  a  court  of  law  would  in  the  suit.  In  short,  it  would 
act  as  a  court  of  law. 

§  459  a.  But  by  the  Rules  of  the  Supreme  Court,  1883,  it  is  enacted 
by  Order  15,  Rule  1,  that  where  a  writ  of  summons  has  been  indorsed 
for  an  account  under  Order  3,  Rule  8,  of  the  same  Rules,  or  where  the 
indorsement  involves  taking  an  account,  if  the  defendant  either  fails 
to  appear,  or  does  not,  after  appeamnce  by  affidavit  or  otherwise, 
satisfy  the  court  or  a  judge  that  there  is  some  preliminary  question 
to  be  tried,  an  order  for  the  proper  accounts,  with  all  necessary 
inquiries  and  directions,  now  usual  in  the  Chancery  Division  in 
similar  cases,  shall  be  forthwith  made. 

§  459  6.  Appropriatiox.     In  matters  of  account  where   several 
debts  are  due  by  the  debtor  to  the  creditor,  it  often  becomes  material 
to  ascertain  to  what  debt  a  particular  payment  made  by  the  debtor  is 
to  be  applied.     This  is  called  in  our  law  the  appropriation  of  pay- 
ments.    It  is  called  in  the  foreign  law  the  imputation  of  payments,^ 
a  phrase  apparently   borrowed  from   the   Roman  law,  where  the 
doctrine  of  the  appropriation  of  payments  is  carefully  examined,  and 
the  leading    distinctions  applicable   to  it   amply  discussed.^     The 
doctrine  may,  of  course,  find  a  place  wherever  there  exist  separate 
and  independent  debts  between  the  parties  ;  but  it  is  chiefly  in  cases 
of  running  accounts  between  debtor  and  creditor,  where  various  pay- 
ments have  been  made   and  various   credits  have   been  given  at 
different  times,  that  its  application  is  felt  in  its  full  force  and  import- 
ance, especially  where  the  dealings  have  been  with  a  firm,  as,  for 
example,  with   bankers,  and   one   or  more  of   the  partners  have 
deceased,  and  the  customer  still  continues  his  dealings  with  the  new 
firm,  or  the  survivors  of  the  old  firm,  and  moneys  have  been  paid  in, 
and  drawn  out,  from  time  to  time.'     The  same  question  often  occurs, 
in  cases  of  public  officers,  where  they  have  given  different  bonds,  at 
different  times,  with  different  sureties,  for  the  faithful  performance  of 
their  duties,  and  moneys  have  been  received  by  them  at  different 
periods,  embracing  one  or  more  of  the  bonds.     How,  in  such  cases, 
where  running  accounts  are  kept  of  debts  and  payments,  of  credits 
and  receipts,  are  the  payments,  made  at  different  times,  before  and 
after  the  change  of  the  firm,  or  the  change  of  sureties,  to  be  appro- 
priated ?    This,  in  former  times,  was  a  matter  of  no  inconsiderable 
embarrassment  and  difficulty.     At  present  the  following  propositions 
may  be  deemed  well  settled.     In  the  first  place,  in  the  case  of  running 

»  Pothier,  on  Oblig.  bv  Evans,  n.  523       lOn. 
(id.  n.  661,  Fr.  edit.  1824).  ^  Bank  of  Scotland  r.  Christie,  8  CK  k 

«  Pothier,  Pand.  Lib.  46,  tit.  3,  n.  89  to      F.  214. 
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accounts  between  parties,  where  there  are  various  items  of  debt  on 
one  side,  and  various  items  of  credit  on  the  other  side,  occumng  at 
different  times,  and  no  special  appropriation  of  the  payments  is  made 
by  either  party,  the  successive  payments  or  credits  are  to  be  applied 
to  the  discharge  of  the  items  of  debit,  antecedently  due,  in  the  order 
of  time  in  which  they  stand  in  the  accounts ;  or,  in  other  words,  each 
item  of  payment  or  credit  is  applied  in  extinguishment  of  the 
earliest  items  of  debt  standing  in  the  account,  until  the  whole  pay- 
ment or  credit  is  exhausted.^  In  the  next  place,  where  there  are  no 
running  accounts  between  the  parties,  and  the  debtor  himself  makes 
no  special  appropriation  of  any  payment,  there  the  creditor  is 
generally  at  liberty  to  apply  that  payment  to  any  one  or  more  of  the 
debts  which  the  debtor  owes  him,  whether  it  be  upon  an  account  or 
otherwise.^ 

§  459  c.  The  doctrine  here  stated  proceeds  partly  upon  the  pre- 
sumed intention  of  the  parties,  and  partly  upon  a  rule  which  has 
been  assumed  in  our  law,  that  the  debtor  has  a  right  to  appropriate 
any  payments  which  he  makes  to  whatever  debt,  due  to  his  creditor, 
he  may  choose  to  apply  it.  If  the  debtor  omits  to  make  any  such 
appropriation,  then  the  creditor  has  a  right  to  appropriate  the  pay- 
ment to  such  debts,  due  to  him  by  the  debtor,  as  he  may  choose. 
And  if  neither  party  has  made  any  appropriation  thereof,  then  the 
law  will  make  the  appropriation  according  to  its  notion  of  the  equity 
and  justice  of  the  case,  and  so  that  it  may  be  most  beneficial  to  both 
the  parties.  In  this  view,  the  appropriation  of  payments  upon 
running  accounts,  as  above  stated,  seems  most  consonant  to  the 
intentions  and  interests  of  both  of  the  parties,  and  is  full  of  equity 
and  justice.^ 

§  459  d.  The  Roman  law  proceeded,  in  a  great  measure,  if  not 
altogether,  upon  similar  principles.  But  according  to  that  law,  the 
election  was  to  be  made  at  the  time  of  payment,  as  well  in  the 
case  of  the  creditor  as  in  that  of  the  debtor :  "  In  re  prsesenti,  hoc 
est  statim  atque  solutum  est : — casterum  postea  non  permittitur."  * 
If  neither  applied  the  payment,  the  law  made  the  appropriation 


'  Clayton's  case,  1  Meriv.  672,  604,  608  ; 
Devaynes  v.  Noble,  1  Meriv.  £85  ;  Boden- 
ham  V.  Purchas,  2  B.  &  Aid.  89  ;  Sim- 
son  V.  Cooke,  1  Bing.  452 ;  Simson  v, 
Ingham,  2  B.  &  C.  65  ;  Trosoott  v.  King, 

2  Selden,  147;  Pemberton  v.  Oakes,  4 
Russ.  154 ;  Bank  of  Scotland  v.  Christie, 

3  Cl.  &  F.  214,  229;  Williams  v. 
Griffith,  5  M.  &  W.  800  ;  Campbell  v. 
Hodgson,  Gow,  74  ;  Hall  v.  Wood,  14 
£a8t,  243,  n.  ;  Thompson  v.  Brown, 
Mood,  k  Malk.  40 ;  Taylor  v,  Kjrmer, 
8  B.  &  Ad.  820,  833 ;  Copland  v.  Tent- 
man,  1  West  (House  of  Lords),  364  ;  H.  c. 


7  Cl.  k  F. 

2  Bosanouet  v.  Wray,  6  Taunt.  697 
Brooke  v.  Enderby,  2  Brod.  k  Bing.  70 
Kinnaird  v,  Webster,  10  Ch.  D.  189 
post,  §  459  h. 

^  Ibid.  As  to  what  circumstances  will 
amount  to  an  appropriation  or  not,  see 
Taylor  v.  Eymer,  8  B.  &  Ad.  820,  883, 
334  ;  Marryatts  v.  White,  2  Starkie,  101 ; 
Goddard  v.  Hodges,  1  Cromp.  k  Mees. 
83  ;  Wright  v.  Laing,  3  B.  &  C.  165 ; 
Birch  V.  Talbot,  2  Starkie,  74 ;  Simpson 
V.  Ingham,  2  B.  &  C.  65. 

*  Dig.  Ub.  46,  tit.  3, 1.  6. 

u 
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according  to  certain  rules  of  presumption  depending  on  the  nature  of 
the  debts  or  the  priority  in  which  they  were  incurred.  And  as  it 
was  the  actual  intention  of  the  debtor,  that  would,  in  the  first 
instance,  have  governed ;  so  it  was  his  presumable  intention  that  was 
first  resorted  to  as  the  rule  by  which  the  application  was  to  be  deter- 
mined. In  the  absence,  therefore,  of  any  express  declaration  by 
either,  the  inquiry  was.  What  application  would  be  most  beneficial  to 
the  debtor?  The  payment  was  consequently  applied  to  the  most 
burdensome  debt, — to  one  that  carried  interest,  rather  than  to  that 
which  carried  none, — to  one  secured  by  a  penalty,  rather  than  to  that 
which  rested  on  a  simple  stipulation ; — and  if  the  debts  were  equal, 
then  to  that  which  had  been  first  contracted.  "  In  his  vero,  quae 
prsesenti  die  debentur,  constat,  quotiens  indistincte  quid  solvitur,  in 
graviorem  causam  videri  solutum.  Si  autem  nulla  praegravet, — id 
est  si  omnia  nomina  similia  fuerint,  antiquiorem."  ^  Pothier,  in  his 
edition  of  the  Pandects,  has  collected  together  all  the  texts  of  the 
Roman  law  on  this  subject  ;^  and  he  has  summed  up  the  general 
results  in  his  treatise  on  obligations.^ 

§  459  e.  Now  the  whole  of  this  doctrine  of  the  Roman  law  turns 
upon  the  intention  of  the  debtor,  either  express,  implied,  or  pre- 
sumed; express,  when  he  has  directed  the  application  of  the  pay- 
ment, as  in  all  cases  he  had  a  right  to  do ;  implied,  when  he 
knowingly  haj»  allowed  the  creditor  to  make  a  particular  application 
at  the  time  of  payment,  without  objection ;  presumed,  when  in  the 
absence  of  any  such  special  appropriation,  it  is  most  for  his  benefit  to 
apply  it  to  a  particular  debt.  And,  notwithstanding  there  are  contra- 
dictory and  confiicting  authorities  on  this  subject  in  the  English 
courts,  one  should  think  that  the  doctrine  of  the  Roman  law  is,  or  at 
least  ought  to  be,  held,  and  may  well  be  held,  to  be  the  true  doctrine 


*  Dig.  Lib.  46,  tit.  3,  Qu.  5  ;  Clayton's 
case,  1  Meriv.  604,  605. 

^  Bothier,  Pand.  Lib.  46,  tit.  3,  art.  1,  n. 
89  to  99. 

»  Pothier,  Oblig.  by  Evans,  n.  528  to  535 ; 
id.  n.  561  to  n.  572,  French,  2d  edit.  1829. 
It  may  not  be  without  use  to  insert  here 
the  leading  rules  stated  by  Pothier  :  "  First 
Kule.  The  debtor  has  the  power  of  de- 
claring on  account  of  what  debt  he  intends 
to  apply  the  sum  which  he  pays.  The 
reason  which  Ulpian  gives  is  evident, 
'possum us  enim  certam  legem  dicere,  ei 
quod  soivimus.*  According  to  our  rule, 
although  regularly  the  interest  should  be 
paid  before  the  principal,  yet  if  the  debtor 
of  the  principal  and  interest,  u{)on  paWng 
a  sum  of  money,  has  declared  that  he  paid 
on  account  of  the  principal,  the  creditor 
who  has  agreed  to  receive  it  cannot  after- 
wards contest  such  application.  Second 
Kule.     If  the  debtor,  at  the  time  of  pay- 


ing, makes  no  application,  the  creditor  to 
whom  the  money  is  due,  for  different 
causes,  may  make  the  application  by  the 
acquittance  which  he  gives.  It  is  requisite, 
1st  That  this  application  be  made  at  t-he 
instant ;  2d.  That  it  be  equitable.  Third 
Rule.  When  the  application  has  neither 
been  made  by  the  debtor  nor  by  the  credi- 
tor, it  ought  to  be  made  to  that  debt  which 
the  debtor  at  the  time  had  the  most  inter- 
est to  discharge.  The  application  should 
rather  be  made  to  a  debt  which  is  not  con- 
tested than  to  one  that  is  ;  rather  to  a  debt 
which  was  due  at  the  time  of  payment 
than  to  one  which  was  not.  Among  sev- 
eral debts  which  are  due  the  application 
ought  rather  to  be  made  to  the  debt  for 
which  the  debtor  was  liable  to  be  impri- 
soned than  to  debts  merely  civil,  in  respect 
of  which  process  could  omv  issue  against 
his  effects.  Among  civil  debts  the  appli- 
cation should  rather  be  made  to   those 
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to  govern  in  our  courts.  There  is  a  great  weight  of!  common-law 
authority  in  its  favour ;  and^  in  the  conflict  of  judicial  opinion,  that 
rule  may  fairly  be  adopted,  which  is  most  rational,  convenient,  and 
consonant  to  the  presumed  intention  of  the  parties.  If  the  creditor 
has  a  right,  in  any  case,  to  elect  to  what  debt  to  appropriate  an 
indefinite  payment,  it  seems  proper  that  he  should  have  it  only  when 
it  is  utterly  indifferent  to  the  debtor,  to  which  it  is  applied,  and  then, 
perhaps,  his  consent,  that  the  creditor  may  apply  it  as  he  pleases, 
may  fairly  be  presumed.^ 

§  459  /.  Be  this,  however,  as  it  may,  in  the  actual  application 
of  the  doctrine  to  cases  of  partnership,  where  a  change  of  the  firm 
has  occurred  by  a  dissolution  by  death  or  otherwise,  the  rule  is,  that 
the  estate  of  the  deceased  or  retiring  partner  is  liable  only  to  the 
extent  of  the  balance  due  to  any  creditor  at  the  time  of  the  dissolu- 
tion ;  and  that  if  the  creditor  continues  to  keep  a  running  account 
with  the  survivors,  or  the  new  firm,  and  sums  are  paid  to  them  by  th^ 
creditor,  and  sums  are  drawn  on  their  firm,  and  paid  by  them,  and 
are  charged  and  credited  to  the  general  account,  and  blended  together 
as  a  common  fund,  without  any  distinction  between  the  sums  due  to 
the  creditor  by  the  old  firm  and  the  new  ;  in  such  a  case,  the  sums 
paid  to  the  creditor  are  deemed  to  be  paid  upon  the  general  blended 
account,  and  go  to  extinguish,  pro  tarUo,  the  balance  of  the  old  firm, 
in  the  order  of  the  earliest  items  thereof,  ''  In  such  a  case  "  (it  has 
been  said  by  a  very  able  judge),  "  there  is  no  room  for  any  other 
appropriation  than  that  which  arises  from  the  order  in  which  the 
receipts  and  payments  take  place,  and  are  carried  into  the  account. 


which  produce  interest  than  to  those  which 
do  not.  The  application  ought  rather  to 
be  made  to  an  h]7^thecatory  debt  than  to 
another.  The  application  ought  rather  to 
be  made  to  the  aeDt  for  which  the  debtor 
had  given  sureties  than  to  those  which  he 
owed  singly.  The  reason  is,  that  in  dis- 
charging it,  he  discharges  himself  j^from 
two  creditors, — from  his  principal  creditor 
and  from  his  surety,  whom  he  is  obliged 
to  indemnify.  Now,  a  debtor  has  more 
interest  to  be  acquitted  a^nst  two  than 
against  a  single  creditor.  The  application 
ought  rather  to  be  made  for  a  debt  of  which 
the  person  who  has  paid  was  principal 
debtor,  than  to  those  which  he  owed  as 
surety  for  other  persons.  Fourth  Rule. 
If  the  debts  are  of  an  equal  nature,  and 
such  that  the  debtor  had  no  interest  in  ac- 
quitting one  rather  than  the  other,  the 
application  should  be  made  to  that  of  the 
longest  standing.  Observe,  that  of  two 
debts  contraoted  the  same  day,  but  -with 
different  terms,  which  are  both  expired, 
the  debt  of  which  the  term  was  the  shorter 
and  consequently  which  expired  sooner, 
ia  understood  to  be   the  more  ancient. 


Fifth  Rale.  If  the  different  debts  are  of 
the  same  date,  and  in  other  respects  equal, 
the  application  should  be  made  propor- 
tionately to  each.  Sixth  Rule.  In  debts 
which  are  or  a  nature  to  produce  interest, 
the  application  is  made  to  the  interest  be- 
fore the  principal.  This  holds  good  even 
if  the  acquittance  imported  that  the  sum 
was  paid  to  the  account  of  the  principal 
andmterest,  'in  sortem  et  usuraa.'  The 
clause  is  understood  in  this  sense,  that  the 
sum  is  received  to  the  account  of  the  prin- 
cipal after  the  interest  is  satisfied.  Ob- 
serve, that  if  the  sum  paid  exceeds  what  is 
due  for  interest,  the  remainder  is  applied 
to  the  principal,  even  if  the  application 
had  been  expressly  made  to  the  interest, 
without  mentioning  the  principal, " 

'  AnU,  §§  459  c,  45^  e ;  Clayton's  case, 
1  Meriv.  606,  606,  607,  608.  But  see  Hall 
V,  Wood,  14  East,  248,  n.  ;  Kirby  v.  Duke 
of  Marlborough,  2  Maule  &  SeL  19; 
Marryatts  u  White,  2  Starkie,  101  ;  Peters 
V.  Anderson,  5  Taunt,  596  ;  Bosanquet  v. 
Wray,  6  TauAt.  697 ;  Shaw  v,  Picton,  4 
B.  &  C.  715. 
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Presumably,  it  is  the  sum  first  paid  in  that  is  first  drawn  out.  It  is 
the  first  item  on  the  debit  side  of  the  account  that  is  discharged  or 
reduced  by  the  first  item  on  the  credit  side.  The  appropriation  is 
made  by  the  very  act  of  setting  the  two  items  against  each  other. 
Upon  that  principle  all  accounts  current  are  settled,  and  particularly 
cash  accounts.  When  there  has  been  a  continuation  of  dealings,  in 
what  way  can  it  be  ascertained  whether  the  specific  balance,  due  on 
a  given  day,  has  or  has  not  been  discharged,  but  by  examining 
whether  payments  to  the  amount  of  that  balance  appear  by  the 
account  to  have  been  made  ?  You  are  not  to  take  the  account  back- 
wards, and  strike  the  balance  at  the  head,  instead  of  the  foot  of  it 
A  man's  banker  breaks,  owing  him,  on  the  whole  account,  a  balance 
of  £1000.  It  would  surprise  one  to  hear  the  customer  say  :  '  I  have 
been  fortunate  enough  to  draw  out  all  that  I  paid  in  during  the  last 
four  years  ;  but  there  is  £1000  which  I  paid  in  five  years  ago,  that  I 
hold  myself  never  to  have  drawn  out ;  and,  therefore,  if  I  can  find 
anybody  who  was  answerable  for  the  debts  of  the  banking-house, 
such  as  they  stood  five  years  ago,  I  have  a  right  to  say,  that  it  is 
that  specific  sum  which  is  still  due  to  me,  and  not  the  £1000  that  I 
paid  in  last  week.' "  ^ 

§  459  g.  On  the  other  hand,  if,  under  the  like  circumstances, 
moneys  have  been  received  by  the  new  firm,  and  drawn  out  by  the 
creditor  from  time  to  time,  and  upon  the  whole,  the  original  balance 
due  to  the  creditor  has  been  increased,  but  never  at  any  time  been 
diminished,  in  the  hands  of  the  firm ;  in  such  a  case,  the  items  of 
payment  made  by  the  new  firm  are  still  to  be  applied  to  the  extin- 
guishment of  the  balance  of  the  old  firm,  and  will  discharge  the 
share  of  the  deceased  or  retiring  partner  to  that  extent,  but  no  fur- 
ther ;  for,  in  such  a  case,  the  general  rule  as  to  running  accounts  is 
applied  with  its  full  force.*  A  fortiori^  where  payments  have  been 
made,  and  no  new  sums  have  been  deposited  by  the  creditor  with  the 
new  firm,  the  payments  will  be  applied  in  extinguishment,  pro  tanto, 
of  the  balance  due  by  the  old  firm,  in  the  order  of  the  items  thereof.' 

§  459  h.  The  cases  which  we  have  hitherto  been  considering,  are 
cases  of  running  accounts ;  and,  under  such  circumstances,  the  rule 
will  apply  equally  to  cases  where  a  pai-t  of  the  debt  is  secured  by  a 
guaranty  or  by  sureties  as  well  as  where  there  are  no  such  parties.^ 


^  Sir  William  Grant  in  Clayton's  case,  1 
Heriv.  608,  609 ;  Johne's  case,  1  Meriv. 
619  ;  Smith  v.  Wigley,  3  Moore  k  Scott, 
174  ;  Sterndale  v,  Uankinson,  1  Simons, 
398  ;  Bodenham  v.  Purchas,  2  Barn,  k 
Aid.  39;  Pemberton  v.  Oakes,  4  Russ. 
154 ;  Bank  of  Scotland  v.  Christie,  8 
CI.  k  F.  214,  227,  228. 

s  Palmer's  case,   1   Meriv.    61^3,    624  ; 


Sleech's  case,  1  Meriv.  538  ;  Bodenham  v. 
Purchas,  2  Barn,  k  Aid.  39.  See  Inr$ 
Mason,  8  Mont.,  Deac.  k  De  6ex,  490  ; 
Law  Magazine,  May,  1845,  p.  184. 

'  Sleech's  case,  1  Meriv.  538,  kc. 

*  Where  a  compromise  of  three  different 
debts  was  made  for  a  sum  less  than  Uieir 
feuie,  payment  to  be  made  by  instalments, 
and  if  any  instalment  not  paid,  creditor  to 
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But,  where  there  are  no  such  running  accounts,  if  no  special  appro- 
priation is  made  by  the  debtor,  the  creditor  may,  as  we  have  seen,^ 
apply  the  money  to  any  legal  demand  which  he  has  against  the 
debtor,  whether  it  be  a  balance  of  an  old  account,  or  of  a  new 
account ;  for  in  such  a  case  the  interest  of  third  persons  is  not  con- 
cerned, and  the  case  of  running  accounts  constitutes,  as  it  were,  an 
implied  appropriation  by  the  parties  to  the  account  generally.^  And 
payments  made  generally  by  a  debtor  to  his  creditor  may  be  applied 
by  the  creditor  to  a  balance  due  to  the  creditor,  although  other  debts 
have  since  been  incurred,  upon  which  the  debtor  has  given  a  bond, 
with  a  surety,  for  security  thereof.*  By  the  Scotch  law,  a  creditor, 
having  several  debts  due  from  the  same  debtor,  has  a  right  to  ascribe 
a  payment  made  indefinitely  and  without  appropriation  by  his 
debtor,  to  whichever  debt  he  may  see  fit  to  apply  it,  and  is  entitled 
to  make  this  appropriation  and  election  even  at  the  latest  hour>  The 
rule  of  our  law  seems  (as  we  have  seen)  more  qualified,  and  to  omit 
the  right  of  election  of  the  creditor  to  a  reasonable  period  after  the 
payment,  or  to  cases  where  the  appropriation  may  be  presumed  to  be 
indifferent  to  the  debtor.^ 

§  459  i.  It  was  held  by  the  Court  of  Chancery  Appeal  in  Pennell  v, 
Deffell,"  that  the  rule  in  Clayton's  case  applied  to  a  trustee  or  any 
other  person  in  a  fiduciary  position,  and  that  therefore  if  such  a 
person  paid  trust  money  into  his  account  at  his  bankers,  and  mixes  it 
with  his  own  money,  and  afterwards  draws  out  money  by  cheques  in 
the  ordinary  manner,  that  the  fii-st  drawings  out  must  be  attributed 
to  the  first  payments  in,  without  regard  to  the  question  whether  the 
money  so  drawn  out  was  his  own  money,  or  belonged  to  the  trust. 
But  in  the  late  case  of  EnatchbuU  v.  Hallett,^  it  was  held  by  the 
Court  of  Appeal  that  the  rule  of  Clayton's  case  does  not  apply  to  this 
state  of  things,  on  the  ground  that  we  must  presume  a  man  intended 
to  act  rightly,  unless  we  have  proof  to  the  contrary,  and  that  therefore 
a  trustee  must  be  considered  to  have  drawn  out  his  own  money,  in 
preference  to  the  trueft  money.  It  was  held  also  in  the  same  case  by 
Mr.  Justice  Fry  that  as  between  two  cestui  que  ti^usts  whose  money 
the  trustee  has  paid  in  to  his  own  account  at  the  banker's,  the  rule  in 
Clayton's  case  does  apply,  but  the  Court  of  Appeal  pronounced  no 
opinion  on  this  point. 

be  remitted  to  his  original  rights,  and  on  '  Rirby  v.  Doke  of  Marlborough,  4i  M. 

the  first  debt  a  judgment  had  been  re-  k  Selw.  18  ;   Williams  v,   Rawlmson,   8 

covered,  making  it  a  Tien  on  land  :  ffeldt  Bing.  71. 

that  as  against  subsequent  incumbrancers  ^  Campbell  v.  Dant,   2    Moore,    Priv. 

an  instalment  must  be  applied  pro  rata  to  Coun.  29*2. 

the  three  debts.    Thompson  v.  Hudson,  6  ^  AnU,  S§  459  b,  459  c. 

Ch.  820.  •  4  D.  M.  &  G.  372. 

*  Ante,  §  459  b.  7  is  Ch.  D.  696.     ExparU  Dale  k  Co., 


'  Lysaght  v.  Walker,  5  Bligli  (n.  s.),  1,       11  Ch.  D.  772,  and  Brown  v.  Adams,  4  Ch. 
"'  sanauet  v.  Wray,   6  Ti 
Brooke  v.  Endeby,  2  Brod.  &  Bing.  70. 


28  ;  Bosanquet  v.   Wray,   6  Taunt  597  ;       764,  must  be  taken  to  be  ovemiled  also. 


• 
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§  460.  In  cases  of  account  not  founded  in  any  such  privity  of  con- 
tract, but  founded  upon  relations  and  duties  required  by  law,  or  upon 
torts  and  constmctive  trust,  for  which  equitable  redress  is  sought,  it 
is  more  difficult  to  trace  out  a  distinct  line,  where  the  legal  remedy 
ends,  and  the  equitable  jurisdiction  begins. 

§  461.  In  our  subsequent  examination  of  this  branch  of  jurisdic- 
tion, it  certainly  would  not  be  going  beyond  its  just  boundaries,  to 
include  within  it  all  subjects  which  arise  from  the  two  great  sources 
already  indicated,  and  terminate  in  matters  of  account ;  namely,  first, 
such  as  have  their  foundation  in  contract,  or  quasi  contract,  and, 
secondly,  such  as  have  their  foundation  in  trusts,  actual  or  constructive, 
or  in  torts  affecting  property.  But,  as  many  cases  included  uuder 
one  head  are  often  connected  with  principles  belonging  to  the  other, 
and  as  the  jurisdiction  of  courts  of  equity  is  often  exercised  upon 
various  grounds,  not  completely  embraced  in  either ;  or  upon  mixed 
considerations;  it  will  be  more  convenient,  and  perhaps  not  less 
philosophical,  to  treat  the  various  topics  under  their  own  appropriate 
heads,  without  any  nice  discrimination  between  them.  We  may 
thus  bring  together  in  this  place  such  topics  only  as  do  not  seem  to 
belong  to  more  enlarged  subjects,  or  such  as  do  not  requii^e  any 
elaborate  discussion,  or  such  as  peculiarly  furnish  matter  of  illustration 
of  the  general  principles  which  regulate  the  jurisdiction. 

§  462.  Let  us,  then,  in  the  first  place,  bring  together  some  cases 
arising  ex  contractu,  or  quasi  ex  coTvtractu^  and  involving  accounts. 
And  here,  one  of  the  most  general  heads  is  that  of  agency,  where 
one  person  is  employed  to  transact  the  business  of  another  for  a 
recompense  or  compensation.  The  most  important  agencies  of  this 
sort  which  fall  under  the  cognizance  of  courts  of  equity,  are  those  of 
attorneys,  factors,  bailiffs,  consignees,  receivers,  and  stewards.^  In 
most  agencies  of  this  sort,  there  are  mutual  accounts  between  the 
parties ;  or,  if  the  account  is  on  one  side,  as  the  relation  naturally 
gives  rise  to  great  personal  confidence  between  the  parties,  it  rarely 
happens  that  the  principal  is  able,  in  cases  of  controversy,  to  estab- 
lish his  rights,  or  to  ascertain  the  true  state  of  the  accounts,  without 
resorting  to  a  discovery  from  the  agent.    Indeed,  in  cases  of  factorage 

^  In  general,  a  bill  will  not  lie  by  an 
agent  against  his  prncipal,  for  an  account, 

unless  some  special  gronnd  is  laid  ;  as  the  land,  5  Yes.  87  ;  Moses  v.  Lewis,  12  Price, 

incapacity  to  get  proof,  unless  by  discovery.  502.     In  this  last  case  the  court  reCuaed  to 

Dinwiddia  v.   Bailey  (6  Yes.  136).     But  entertain  jurisdiction  for  an  account,   it 

in  the  case  of  stewards,  a  discoveiy  from  appearing  that  the  whole  matter  was  a  set- 

his  principal  is  ordinarily  necessary,  for  on  or  other  defence  at  law.    The  court  ad- 

the  reasons  stated  by  Lord  Eldon  in  the  mitted  the  general  jurisdiction  of  courts  of 

»ame  case  (6  Yes.  141).     **The  nature  of  equi^  in  matters  of  account ;  but  denied 

this  dealing;  is,  that  money  is  paid  in  con-  that  it  was  applicable  to  cases  of  this  sort 

fidence,   without  vouchers,   embracing   a  Id.  510.     See  also  Frietas  v.  Don  Santos,  1 

great  variety  of  accounts  with  the  tenants  ;  Y.  &  Jerv.  574  ;  Smith  v,  Leveaux,  2  De 

and  nine  times  in  ten,  it  is  impossible  that  G.,  J.  &  S.  1. 
justice  be  done  to  the  stewara,"  without 


going  into  equity  for  an  account  against 
is  principal.    See  Middleditch  v.  Sbar- 
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and  consignments,  and  general  receipts  and  disbursements  of  money 
by  receivers  and  stewards,  it  can  scarcely  be  possible,  if  the  relation 
has  long  subsisted,  that  very  intricate  and  perplexing  accounts  should 
not  have  arisen,  where,  independently  of  a  discovery,  the  remedy  of 
the  principal  would  be  utterly  nugatory,  or  grossly  defective.  It 
would  be  rare,  that  specific  sales  and  purchases,  and  the  chai'ges 
growing  out  of  them,  could  be  ascertained  and  traced  out  with  any 
reasonable  certainty ;  and  still  more  rare,  that  every  receipt  and  dis- 
bursement could  be  verified  by  direct  and  positive  evidence.  The 
rules  of  law  in  all  such  agencies  require  that  the  agent  should  keep 
regular  accounts  of  all  his  transactions,  with  suitable  vouchers.^  And 
it  is  obvious,  that  if  he  can  suppress  all  means  of  access  to  his  books 
of  account  and  vouchers,  the  principal  would  be  utterly  without 
redress,  except  by  the  searching  power  of  discovery,  and  the  close 
inspection  of  all  books,  under  the  authority  and  guidance  of  a  Chief 
Clerk  in  Chambers.  Besides,  agents  are  not  only  responsible  for  a 
due  account  of  all  the  property  of  their  principals,  but  also  for 
all  profits  which  they  have  clandestinely  obtained  by  any  improper 
use  of  that  property.  And  the  only  adequate  means  of  reaching 
such  profits  must  be  by  discovery.^  In  cases  of  fraud,  also,  it  is 
almost  impracticable  to  thread  all  the  intricacies  of  its  combina- 
tions, except  by  searching  the  conscience  of  the  party,  and  examining 
his  books  and  vouchers.^ 

§  462  a.  The  bare  relation  of  principal  and  agent  does  not  entitle 
the  principal  to  come  into  a  court  of  equity  for  an  account,  if  the 
matter  can  be  fairly  tried  at  law.*  And  where  the  principal  brought 
a  bill  for  an  account  against  one  employed  as  commercial  traveller,  he 
was  held  entitled  to  an  account  only  from  the  time  of  giving  notice 
to  the  agent  to  keep  and  render  a  special  account.^  And  it  was  here 
held  that  special  damage  by  reason  of  the  misconduct  of  the  agent 
was  no  gi'ound  for  compensation  by  way  of  an  account.  And  an 
agent  cannot,  maintain  a  bill  for  an  account  upon  the  ground  alone 
that  he  was  entitled  to  commissions  for  his  services.*^  But  if  the 
defendant  as  agent  has  received  sums  of  money  for  the  plaintiflF,  the 
particulars  and  amount  of  which  are  unknown  to  him,  a  bill  praying 


>  Pearce  v.  Green,  1  Jac.  &  Walk.  135  ; 
Ormond  v.  Hutchinson,  18  Ves.  63  ;  Clarke 
V,  Tipping,  9  Beavan,  284. 

*  East  India  Company  v.  Henchman,  1 
Ves.  Jr.  289  ;  Massev  v.  Davies,  2  Ves.  Jr. 
818  ;  Borr  v.  Vandall,  1  Ch.  Cas.  30. 

3  Earl  of  Hardwicke  i>.  Vemon,  14  Ves. 
510. 

<  Barry  v,  Stevens,  81  Beav.  268.  But 
in  Makepiece  v.  Rogers,  11  Jur.  v.  s.  314  ; 
g.  c.  34  L.  J.  N.  8.  Ch.  396  ;  in  the  Court 
of  Chancery  Appeal,  Lord  Justice  Turner 
said,  *' There  was  no  authority  for  saying 


that  a  bill  would  not  lie  at  any  time  by 
R  principal  against  an  agent  for  an  account.  '* 
And  his  lordship  re^tted  that  anything 
said  by  him  in  Pliillip  v.  Phillips,  9  Hare, 
471,  should  have  induced  a  contrary 
opinion. 

*  Hunter  v.  Belcher,  9  Law  T.  N.  8. 
601. 

«  Smith  V,  Leveaux,  1  H.  &  M.  123 ; 
s.  c.  2  De  G.,  J.  &  S.  1.  So  one  entitled 
to  a  royalty  on  sales  of  patented  articles 
cannot  sue  for  an  account  in  equity.  Moxon 
V,  Bright,  4  Ch.  292. 
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for  disoovery  and  an  account  will  be  maintained.^  Where  the  accounts 
are  too  complicated  to  be  dealt  with  in  a  court  of  law,  a  court  of 
equity  will  entertain  jurisdiction.* 

§  462  b.  There  is  a  somewhat  remarkable  case^  decided  by  Lord 
Chelmsford,  L.  C,  in  regard  to  the  liability  of  an  agent  to  ac- 
count for  money  in  his  hands.  The  defendant  had  been  the  plain- 
tiff's steward  and  most  confidential  agent  for  nearly  twenty  years, 
receiving  and  paying  out  all  his  moneys,  and  even  drawing  all  the 
money  from  his  bank  account,  for  the  plaintiff's  own  private  use 
during  all  the  time.  There  were  accounts  rendered,  occasionally  but 
not  regularly,  for  the  fii'st  ten  years ;  then  no  accounts  for  five  years, 
when  complaint  being  made,  he  rendered  accounts  annually  for  the 
last  four  years.  The  plaintiff  finally  had  the  accounts  examined  by  a 
solicitor,  who  discovered  errors  and  omissions,  when  this  bill  was 
brought,  and  the  balance  found  in  the  defendant's  hands  exceeded 
£4000,  upon  which  the  plaintiff  claimed  to  charge  interest  for  the 
balances  due  at  the  end  of  each  year.  The  Lord  Chancellor  held  that 
as  there  was  no  satisfactory  evidence  to  charge  the  defendant  with 
fraud,  in  purposely  withholding  the  money,  and  there  had  been  no 
demand  for  an  account,  interest  could  only  be  charged  from  the  date 
of  the  master's  report. 

§  463.  In  agencies  also  of  a  single  nature,  such  as  a  single  consign- 
ment, or  the  delivery  of  money  to  be  laid  out  in  the  purchase  of  an 
estate,  or  of  a  cargo  of  goods ;  or  to  be  paid  over  to  a  third  person ; 
although  a  suit  at  law  may  be  often  maintainable,  yet,  if  the  thing 
lie  in  privity  of  contract  and  personal  confidence,  the  aid  of  a  court 
of  equity  is  often  indispensable  for  the  attainment  of  justice.  Even 
when  not  indispensable,  it  may  often  be  exceedingly  convenient  and 
effectual,  and  prevent  a  multiplicity  of  suits.  The  party  in  such  cases 
often  has  an  election  of  remedy.  This  doctrine  was  expounded  with 
great  clearness  and  force  by  Lord  Chief  Justice  Willes,  in  delivering 
the  opinion  of  the  court,  in  a  celebrated  case.  Speaking  of  the  pro- 
priety of  sometimes  resorting  to  a  suit  at  law,  he  said  :  "  Though  a 
bill  in  equity  may  be  proper  in  several  of  these  cases,  yet  an  action 
at  law  will  lie  likewise.  As  if  I  pay  money  to  another,  to  lay  out  in 
the  purchase  of  a  particular  estate,  or  any  other  thing,  I  may  either 
bring  a  bill  against  him,  considering  him  as  a  trustee,  and  praying 
that  he  may  lay  out  the  money  in  that  specific  thing ;  or  I  may  bring 
an  action  against  him,  as  for  so  much  money  had  and  received  for  my 
use.  Courts  of  equity  always  retain  such  bills,  when  they  are  brought 
imder  the  notion  of  a  trust ;  and  therefore,  in  this  very  case  (a  con- 

^  Hemings  v.  Fiigh,  9  Jur.  n.  s.   1124  ;      Jnr.  n.  s.  192. 
8.  c.  i  GUI,  456.  '  Turner  i?.  Bnrkinshaw,  2  Ch.  48S. 

2  HiU  V.  So.  Staffordshire  BaUway,  11 
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signment  to  a  factor  for  sale),  they  have  often  given  relief,  where  the 
party  might  have  had  his  remedy  at  law,  if  he  had  thought  proper  to 
proceed  in  that  way."  ^ 

§  464.  Perhaps  the  doctrine  here  laid  down,  although  generally 
true,  is  a  little  too  broadly  stated.  The  true  source  of  jurisdiction 
in  such  cases,  is  not  the  mere  notion  of  a  virtual  trust ;  for  then 
equity  jurisdiction  would  cover  every  case  of  bailment.  But  it  is 
the  necessity  of  reaching  the  facts  by  a  discovery;  and  having 
jurisdiction  for  such  a  purpose,  the  court,  to  avoid  multiplicity  of 
suits,  will  proceed  to  administer  the  proper  relief  ^  And  hence  it 
is  that  in  the  case  of  a  single  consignment  to  a  factory  for  sale,  a 
court  of  equity  will  entertain  the  suit  for  relief,  as  well  as  discovery ; 
there  being  accounts  and  disbursements  involved,  which,  generally 
speaking,  cannot  be  so  thoroughly  investigated  at  law,''  although  (as 
we  have  seen)  a  court  of  equity  is  cautious  of  entertaining  suits  upon 
a  single  transaction,  where  there  are  not  mutual  accounts.^  Nay,  so 
far  has  the  doctrine  been  carried,  that  even  though  the  case  may 
appear,  as  a  matter  of  account,  to  be  perfectly  remediable  at  law ; 
yet  if  the  parties  have  gone  on  to  a  hearing  of  the  merits  of  the 
cause,  without  any  preliminary  objection  being  taken  to  the  juris- 
diction of  the  court  upon  this  ground,  the  court  will  not  then  suffer 
it  to  prevail,  but  will  administer  suitable  relief 

§  465.  Cases  of  account  between  trustees  and  cestuia  que  trust 
may  properly  be  deemed  confidential  agencies,  and  are  peculiarly 
within  the  appropriate  jurisdiction  of  courts  of  equity.  The  same 
general  rules  apply  here,  as  in  other  cases  of  agency.  A  trustee  is 
never  permitted  to  make  any  profit  to  himself  in  any  of  the  concerns 
of  his  trust.^     On  the  other  hand,  he  is  not  liable  for  any  loss  which 


^  Scott  V.  Surraan,  Willes,  406, 

^  Ante,  §  71:  8  Black.  Comm.  487; 
Mackenzie  v.  Johnston,  4  Mad.  874 ; 
Pearce  v.  Green,  1  Jac.  &  Walk.  135. 

'  Mackenzie  v,  Johnston,  4  Mad.  874. 

<  Wells  V,  Cooper,  cited  6  Ves.  186 ; 
anUf  §  458. 

^  Docker  v.  Somes,  2  Mylne  k  Keen, 
664.  In  this  case  it  was  decided  that 
if  a  trustee  mixes  trust  funds  Tvith  his 
private  moneys,  and  employs  both  in  a 
trade  or  adventure  of  his  own,  the  cestui 
que  trust  may,  if  he  prefera  it,  insist  upon 
having  a  pro]>ortionate  share  of  the  profits, 
instesS  of  interest  on  the  amount  of  the 
trust  funds  so  employed.  On  this  occasion 
Lord  Brougham  delivered  an  elaborate 
judgment,  from  which  I  have  made  the 
following  extracts,  as  they  strikingly  ex- 
emplify the  doctrine  of  the  text.  His 
Lordship  said:  *' Wherever  a  trustee,  or 
one  standing  in  the  relation  of  a  trustee, 
violates  his  duty,  and  deals  with  the  trust 
estate  for  his  own  behoof,  the  rule  is  that 
he  shall  account  to  the  cestui  que  trust  for 


all  the  gain  which  he  has  made.  Thus,  if 
trust  money  is  laid  out  in  buying  and  sell- 
ing land,  and  a  profit  made  by  the  trans- 
action, that  shall  go,  not  to  tlic  trustee 
who  has  so  applied  the  money,  but  to  the 
cestui  que  trust  whose  money  has  been  thus 
applied.  In  like  manner  (and  cases  of  this 
kmd  are  more  numerous),  where  a  trustee 
or  executor  has  used  the  fund  committed 
to  his  care  in  stock  speculations,  though 
the  loss,  if  any,  must  fall  upon  himself; 
yet,  for  every  farthing  of  profit  he  may 
make,  he  shall  be  accountable  to  the  trust 
estate.  So,  if  he  lay  out  the  trust  money 
in  a  commercial  adventure,  as  in  buying 
or  fitting  out  a  vessel  for  a  voyage,  or  put 
it  in  the  trade  of  another  person,  from 
which  he  is  to  derive  a  certain  stipulated 
profit,  although  I  will  not  say  that  this 
has  been  decided,  I  hold  it  to  be  quite 
clear  that  he  must  account  for  the  profits 
received  by  the  adventure  or  from  the 
concern.  In  aU  these  cases,  it  is  easy  to 
tell  what  the  gains  are ;  the  fund  is  kept 
distinct  from  the  trustee's  other  moneys. 
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occurs  in   the   dischai'ge  of  his  duties,  unless  he  has  been  guilty 
of   negligence,   malversation,   or    fraud.^      The    same    doctrine   is 


and  whatever  he  gets  he  must  account  for 
and  pay  over.  It  is  so  much  fruit,  so 
much  increase  on  the  estate  or  chattel  of 
another,  and  must  follow  the  ownership  of 
the  property,  and  go  to  the  proprietor. 
So  it  is  also  where  one  not  expressly  a 
trustee,  has  hought  or  trafficked  with 
another*s  money.  The  law  raises  a  trust 
hy  implication,  clothing  him,  though  a 
stranger,  with  the  fiduciary  character,  for 
the  purpose  of  making  him  accountable. 
]f  a  person  has  purchased  land  in  his  own 
name  with  my  money,  there  is  a  resulting 
trust  for  me  ;  if  he  has  invested  my  money 
in  any  other  speculation  without  my  con- 
sent, he  is  held  a  trustee  for  my  benefit 
And  so  an  attorney,  guardian,  or  other 
person,  standing  in  a  like  situation  to 
another,  gains  not  for  himself,  but  for  the 
client,  or  infant,  or  other  party,  whose 
confidence  has  been  abused.  Such  being 
the  undeniable  principle  of  equity,  such 
the  rule  by  which  breach  of  trust  is  dis- 
couraged and  punished  — discouraged  by 
intercepting  its  gains,  and  thus  frustrating 
the  intentions  that  caused  it;  punished, 
by  charging  all  losses  on  the  wrong-doer, 
while  no  profit  can  ever  accnie  to  him, — 
can  the  court  consistently  draw  the  line  as 
the  cases  would  seem  to  draw  it,  and  ex- 
cept from  the  general  rule  those  instances 
where  the  risk  of  the  malversation  is  most 
imminent;  those  instances  where  the 
trustee  is  most  likely  to  misappropriate ; 
namely,  those  in  which  he  uses  the  trust 
funds  in  his  own  traffic  ?  At  first  sight 
this  seems  grossly  absurd,  and  some  reflec- 
tion is  required  to  understand  how  the 
court  could  ever,  even  in  appearance,  coun- 
tenance such  an  anomaly.  The  reason 
which  has  induced  judges  to  be  satisfied 
with  allowing  interest  only,  I  take  to  have 
been  this  :  Tiiey  could  not  easily  sever  the 
profits,  attributable  to  the  trust  money, 
from  ihom  belonging  to  the  whole  capitel 
stock ;  and  the  process  became  still  more 
difficult  where  a  great  proportion  of  the 
gains  proceeded  from  skill  or  labour  em- 
ployea  upon  the  capital.  In  cases  of 
separate  appropriation  there  was  no  such 
difficulty;  as,  where  land  or  stock  had 
been  bought  and  then  sold  again  at  a 
profit.  And  here,  accordingly,  there  was 
no  hesitation  in  at  once  making  the  trus- 
tee account  for  the  whole  gains  he  had 
made.  But "  where,  having  engaged  in 
some  trade  himself,  he  had  invested  the 
trust  money  in  that  trade  along  with  his 
own,  there  was  so  much  difficulty  in 
severing  the  profits  which  might  be  sup- 
posed to  come  from  the  money  misapplied 
m>m  those  which  came  from  the  rest  of 
the  capital  embarked,  that  it  was  deemed 


more  convenient  to  take  another  course, 
and  instead  of  endeavouring  to  ascertain 
what  profit  has  been  really  made,  to  fix 
upon  certain  rates  of  interest  as  the  sup- 
posed measure  or  representative  of  the 
profits,  and  assign  that  to  the  trust  estate. 
This  principle  is  undoubtedly  attended 
with  one  advantage ;  it  avoids  the  neces- 
sity of  an  investigation  of  more  or  less 
nicety  in  each  individual  case,  and  it  thus 
attains  one  of  the  important  benefits  re- 
sulting from  all  general  rules.  But  mark 
what  sacrifices  of  justice  and  expediency 
are  made  for  this  convenience.  AU  trust 
estates  receive  the  same  compensation, 
whatever  risks  they  may  have  run  during 
the  period  of  their  misappropriation ;  all 
profit  equally,  whatever  may  be  the  real 
gain  derived  by  the  trustee  from  this 
Breach  of  duty ;  nor  can  anv  amount  of 
profit  made  be  reached  by  the  court,  or 
even  the  most  moderate  rate  of  mercantile 
profit,  that  is  the  legal  rate  of  interest,  be 
exceeded,  whatever  the  actual  gains  may 
have  been,  unless  by  the  very  clumsy  and 
arbitrary  method  of  allowing  rests,  in  other 
words,  compound  interest ;  and  this  with- 
out the  least  regard  to  the  profits  actually 
realized.  For,  in  the  most  remarkable 
case  in  which  this  method  has  been  resorted 
to,  Raphael  v.  Boehm  (which  indeed  is 
always  cited  to  be  doubted,  if  not  disap- 
proved), the  compound  interest  was  given 
with  a  view  to  the  culpability  of  the  trus- 
tee's conduct,  and  not  upon  any  estimate 
of  the  profits  he  had  made  by  it.  But  the 
principal  objection  which  1  have  to  the 
rule,  18  founded  upon  its  tendency  to 
cripple  the  just  power  of  this  court,  in  by 
far  the  most  wholesome,  and  indeed  neces- 
sary exercise  of  its  functions,  and  the  en- 
couragement thus  held  out  to  fraud  and 
breacn  of  trust.  What  avails  it  towards 
preventing  such  malversations  that  the 
contrivers  of  sordid  injustice  feel  the 
power  of  the  court  only  where  they  are 
clumsy  enough  to  keep  the  gains  of  their 
dishonesty  severed  from  the  rest  of  their 
stores  ?  It  is  in  vain  they  are  told  of  the 
court's  arm  being  long  enough  to  reach 
them,  and  strong  enough  to  hold  them,  if 
they  know  that  a  certain  delicacy  of  touch 
is  required,  without  which  the  hand  might 
as  well  be  paralyzed  or  shrunk  up.  The 
distinction,  I  wUl  not  say  sanctioned,  but 
pointed  at,  by  the  negative  authority  of 
the  cases,  proclaims  to  executors  and 
trustees,  that  they  have  only  to  invest 
the  trust  money  in  the  speculations,  and 
expose  it  to  the  hazards  of  their  own  com- 
merce, and  be  charged  5  per  cent,  on  it ; 
and  then  they  mav  pocket  15  or  20  per 
cent,  by  a  successnil  adventure.     Surely, 


*  Wilkinson  u  Stafford,  1  Yes.  Jr.  82,       B.  379 ;  Adair  v.  Shaw,  1  Sch.  &  Lefr. 
41,  42 ;  Shepherd  v,  Towgood,  1  Turn.  &      272 ;  Caffrey  v.  Darby,  6  Ves.  488. 
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applicable  to  cases  of  guardians  and  wards,  and  other  relations  of 
a  similar  nature. 

§  466.  Cases  of  account  between  tenants  in  common,  between 
joint-tenants,  between  pai-tners,  between  part-owners  of  ships,  and 
between  ownera  of  ships  and  the  masters,  fall  under  the  like 
considerationa  They  all  involve  peculiar  agencies  like  those  of 
bailiffs,  or  managers  of  property,  and  require  the  same  operative 
power  of  discovery,  and  the  same  interposition  of  equity.*  Indeed, 
in  all  cases  of  such  joint  interests,  where  one  party  receives  all  the 
profits,  he  is  bound  to  account  to  the  other  parties  in  interest  for 
their  respective  shares,  deducting  the  proper  charges  and  expenses ; 
whether  he  acts  expressly  by  their  authority  as  bailiff,  or  only  by  im- 
plication as  manager,  without  dissent,  ^urc  domini,  over  the  property.* 

§  466  a.  Ti-ustees,  directors  of  private  companies,  and  other  persons 
standing  in  a  similar  situation,  are  not  only  not  allowed  to  make  any 
profit  out  of  their  offices,  but  it  is  primd  facie  a  breach  of  trust  on 
their  part  to  take  upon  themselves  the  management  of  any  part  of 
the  concern  for  a  compensation  or  profit,  by  way  of  commission,  or 
brokerage,  or  salary.  Thus,  for  example,  a  director  of  a  company 
created  to  employ  steamships  for  the  benefit  of  the  company,  cannot 
assume  to  himself,  with  the  consent  of  the  other  directors,  the 
situation  of  a  ship's  husband,  so  as  to  charge  the  ship's  company  for 
such  a  compensation,  as  a  stranger  acting  in  the  same  office  might.^ 

the  supposed  difficulty  of  ascertaining  the 
real  gain  made  by  the  miftapplication  is  as 
nothing  compared  with  the  mischiefs  likely 
to  arise  from  admitting  this  rule,  or  rather 
this  exception  to  one  of  the  most  general 
rules  of  equitable  jurisdiction.  Kven  if 
cases  were  more  lisely  to  occur  than  I 
can  think  they  are,  of  inextricable  diffi- 
culties in  pursuing  such  inquiries,  I 
should  still  deem  this  the  lesser  evil  by 
far,  and  be  prepared  to  embrace  it.  Hr. 
Solicitor-General  put  a  case  of  a  very 
plausible  aspect,  with  the  view  of  de« 
terring  the  court  from  taking  the  course 
which  all  principle  points  out  He 
feigned  the  instance  of  an  apothecary 
buying  drugs  with  £100  of  trust  money, 
and  earning  £1,000  a  year  by  selling 
them  to  his  patients;  and  so  he  might 
have  taken  the  case  of  trust  money  laid 
out  in  purchasing  a  piece  of  steel  or  skein 
of  silk,  and  these  being  worked  up  into 
goods  of  the  finest  fabric,  Birmingham 
trinkets  or  Brussels  lace,  where  the  work 
exceeds  by  10,000  times  the  material  in 
value.  But  such  instances,  in  truth, 
prove  nothing,  for  they  are  cases  not  of 
profits  upon  stock,  but  of  skilful  labour 
very  highly  paid ;  and  no  reasonable 
person  would  ever  dream  of  charging  a 
trustee  whoee  skill,  thus  bestowed,  had 
so  enormously  augmented  the  value  of 
the  capital,  as  if  ne  had  only  obtained 


from  it  a  profit ;  although  the  refinements 
of  the  civil  law  would  certainly  bear  us 
out,  even  in  charging  all  gains  accniing 
upon  those  goods,  as  in  the  nature  of  ac- 
cretions belonging  to  the  true  owners  of 
the  chattels.''  See  Wedderbum  v,  Wed- 
derbum,  4  Mylne  &  Craig,  41 ;  Clarke  v. 
Tipping,  9  Beavau,  284. 

*  Drury  v.  Drury,  1  Ch.  Rep.  49 ; 
Strelly  v.  Winson.  1  Vem.  297. 

=  Strelly  v.  Winson,  1  Vem.  297  ;  Horn 
V,  Gilpin,  AmbL  255  ;  Pulteney  v.  Warren, 
6  Ves.  78,  78. 

3  Benson  v.  Heathom,  1  Younge  &  Coll. 
N.  R.  326,  840,  841.  In  this  case  AMce- 
Chanoellor  Knight-Bruce  said  :  '*  The  next 

Soint  relates  to  the  commissions  and  the 
isconnts.  It  may  be  right,  and  probably 
is  fair  to  assume,  for  the  purpose  of  the 
argument,  that  all  these  chaiges  and 
alk>wances  to  Mr.  Heathom  were  such  as 
would  have  been  according  to  usage,  and 
proper  in  the  case  of  a  stranger.  His 
position,  however,  was  very  different.  He 
was  one  of  six  directors  of  this  company, 
to  whom  exclusively  the  entire  manage- 
ment of  its  affairs  was  intrusted.  1  say 
exclusively,  because,  as  is  obviously  neces- 
sary in  companies  of  this  description,  the 
shareholders  in  genetal  were  prohibited 
from  interfering.  These  six  directors 
being  so  intrusted,  receive  among  them 
from  the  funds  of  the  company,  as  a  re- 
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§  467.  In  many  cases  of  frauds  by  an  agent  a  court  of  common  law 
cannot  administer  effectual  remedies ;  as,  for  instance,  it  cannot  give 


mnneration  for  their  trouble  in  being  the 
exclusively  acting  partners  in  this  concern, 
a  sum  of  no  less  than  £650  per  annum, 
capable,  as  I  read  the  deed,  of  increase, 
but  not  liable  to  diminution ;  this  sum 
they  are  to  divide  between  themselves  as 
they  think  fit.     Now,  it  is  obvious  that 
persons  so  circumstanced  were  under  an 
obligation  to  the  shareholders  at  large  to 
use  their   best  exertions  in   all  matters 
which  related  to  the  affairs  of  the  com- 
pany for  the  welfare  of  the  concern  thus 
intrusted,  not  gratuitously,  to  their  charge. 
1    apprehend   that,   without   any  special 
provi>ion  for  the  purpose,  it  was  by  law 
an  implied  and  inherent  term  in  the  en- 
gagement, that  they  should  not  make  any 
other  profit  to  themselves  of  that  trust  or 
employment,   and  should  not  acquire  to 
themselves,   while   they  remained   direc- 
tors, an  interest  adverse  to  their  duty. 
The  main  or  only  business  of  thia  com- 
pany consisted  in  acquiring,   managing, 
and  working  steam-vessels.     It  may  have 
been  that  a  ship^s  husband  was  necessary. 
It  is  the  defendant's  case,  or  the  case  at 
least  of  Mr.  Heathom,  that  a  ship's  hus- 
band was  necessary.     This  is  denied  on 
the  part  of  the  plaintiffs,  who  say  that 
the  directors  might  very  well  have  pei^ 
formed  such  a  duty  as  the  management 
of  the  vessels  required  without  the  inter- 
position of  a  ship's  husband.     On  this  I 
give  no  opinion ;  but  if  a  ship's  husband 
was  necessary,  it  is  obvious  he  would  be- 
come the  responsible  servant  of  the  direc- 
tors, in  an  onerous  office, — that  he  would 
become  an  accounting  party  to  them,  and 
that  his  conduct  as  well  as  his  accounts, 
however  respectable  he  might  be,  would 
require  a  constant  and  vigilant  superin- 
tendence and  controL     Tliat  constant  and 
vigilant  superintendence  and  control  one 
and  all  of  the  directors  had,  for  value, 
contracted  to  give ;  and  what  is  done  ? 
One  of  these  very  directors  becomes  him- 
self the  pei'son  whose  conduct  and  accounts 
it  is  his  duty  to  superintend,  to  check,  and 
to  watch ;  at  once,  therefore,  to  put  the 
case  at  the  very  lowest,  and  in  a  manner 
most  favourable  to  Mr.  Heathom,  paralyz- 
ing him  as  director  in  this  respect,  and 
leaving  the  company,  as  far  as  these  im- 
portant matters  were  concerned,  under  the 
protection  of  but  five,  while  they  believed 
themselves  to  be  under  the  protection  of 
six.     But  it  does  not  rest  there.     The  five 
remaining  directors  were  placed   in  the 
difficult  and  invidious  position  of  having 
to  check  and  control  the  accounts  of  one 
of  their  own  body,  with  whom  they  were 
associated  on  equal  terms,  in  the  manage- 
ment of  every  other  i^art  of  the  affairs  of 
the  concern.     It  has  been,  nevertheless, 
with  an  appearance  of  seriousness,  treated 
as  an  arguable  question,  whether  I   can 


allow  this  gentleman  to  receive  profits, 
however  reasonable  in  amount,   if   they 
had  been  claimed  by  another  person,  which 
he  has  made  by  this  employment,  in  which 
he  ought  never  to  have  embarked.     If  the 
court  were  to  do  so,  if  the  court  were  to 
allow  to  a  person  so  circumstanced  that 
which  might  fairly  be  allowed  to  a  stranger, 
it  would  obviously  afi'ord  the  strongest  en- 
couragement to  a  departure  from  what  is 
the    right  and  regular    course  in   eveiy 
similar  establishment.      A    party  would 
take  a  situation  of  this  nature  with  the 
certainty  of  having  a  fair  remuneration, 
and  witn  the  probable  advantage  of  retain- 
ing what  was  unfair.     It  is  mainly  this 
danger,  the  danger  of  the  commission  of 
fraud  in    a  manner  and  under    circum- 
stances which,  in  the  great  majority  of 
instances,  must  preclude  detection,  that 
in  the  case  of   trustees  and  all  parties 
whose  character  and  responsibilities  are 
similar  (for  there  is  no  magic  in  the  word), 
induces  the  court  (not  only  for  the  sake  of 
justice  in  the  individual  case,  but  for  the 
protection  of  the  public  generally,   and 
with  a  view  to  assert  and  vindicate  the 
obligation  of   plain    and    direct    dealing 
between  man  and  man  in  all  cases,  but 
especially    in    those  where    one  man    is 
trusted  by  another)  to  adhere  strictly  to 
the  mle  that  no  profit  of  any  description 
shall  be  made  by  a  person  so  circumstanced, 
— saying  to  the  person  complaining,  that 
he  has  thus  employed  his  time  and  skill 
without  remuneration,  that  he  has  elected 
so  to  treat  the  matter;  tliat  he  has  had 
his  reward,  for  he  has  had  the  possibility, 
nay,  the  probability  of  retaining  to  him- 
self that  which  he  never  ought  to  have 
retained ;  that  he  has  been  w^illing  to  ran 
the  risk,  and  cannot  complain  if  ne  hap- 
pens to  lose  the  stake.     It  is  on  this  prin- 
ciple that  Lord  Eldon  proceeded  in  the 
cases  so  familiar  to  us  all  of  purchases  by 
trustees.     It  is  only  an  instance  of  the 
application  of  the  rule,  not  the  rule  itself. 
In  those  cases  Lord  Eldon  said  (I  allude 
particularly  to  Ex  parte  Lacey,   6  Ves. 
627,  which  occurred  soon  after  Lord  Eldon 
first   received  the    seal) :    *  The    rule   is 
founded  on  this,  that,  though  you  may  see 
in  a  particular  case  that  he  has  not  made 
advantage,  it  is  utterly  impossible  to  exa- 
mine upon   satisfactory  evidence  in  the 
power  of  the  court,  by  which  I  mean,  in 
the  power  of  the  parties  in  ninety-nine 
cases  out  of  a  hundred,  whether  he  has 
made  advantage  or  not.'   If,  in  the  present 
case,  Mr.  HeaUiorn  had  openly  and  directly 
brought  forward  the  matter  before  the  bod^ 
of  shareholders   generally,   I  consider  it 
possible,  if  not  probable,  that  he  would 
nave  been  allowed  to  receive,  and  would 
now  have  been  entitled  to  retain,  all  the 
sums  in  .question  paid  for   commission. 
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damages  against  his  estate  for  a  loss  arising  from  Iiis  torts,  when 
such  torts  die  with  the  person ;  and  d  fortiori,  the  rule  will  apply 
to  courts  of  equity,  which  do  not  entertain  suits  for  damages.  But, 
where  the  tort  arises,  in  the  course  of  an  agency,  from  a  fraud  of  the 
agent,  and  respects  property,  courts  of  equity  will  treat  the  loss 
sustained  as  a  debt  against  his  estate.^ 

§  468.  Courts  of  equity  adopt  very  enlarged  views  in  regard  to 
the  rights  and  duties  of  agents  ;  and  in  all  cases  where  the  duty 
of  keeping  regular  accounts  and  vouchers  is  imposed  upon  them, 
they  will  take  care  that  the  omission  to  do  so  shall  not  be  used  as 
a  means  of  escaping  responsibility,  or  of  obtaining  undue  recom- 
pense.    If,  therefore,  an  agent  does  not,  under  such  circumstances, 
keep  regular  accounts  and  vouchers,  he  will  not   be  allowed  the 
compensation,  which  otherwise  would  belong  to  his  agency.*     Upon 
similar  grounds,  &s  an  agent  is  bound  to  keep  the  property  of  his 
principal  distinct  from  his  own,  if  he  mixes  it  up  with  his  own,  the 
whole  will  be  taken,  both  at  law  and  in  equity,  to  be  the  property  of 
the  principal  until  the  agent  puts  the  subject-matter  under  such  cir- 
'cumstances  that  it  may  be  distinguished  as  satisfactorily  as  it  might 
have  been  before  the  unauthorized  mixture  on  his  part.^     In  other 
words,  the  agent  is  put  to  the  necessity  of  showing  clearly  what  part 
of  the  property  belongs  to  him  ;  and  so  far  as  he  is  unable  to  do  this, 
it  is  treated  as  the  property  of  his  principal.*     Courts  of  equity  do 
not  in  these  cases  proceed  upon  the  notion,  that  strict  justice  is  done 
between  the  parties  ;  but  upon  the  gi'ound  that  it  is  the  only  justice 
that  can  be  done  ;  and  that  it  would  be  in  equitable  to  suffer  the  fraud 
or  negligence  of  the  agent  to  prejudice  the  rights  of  his  principal.^ 

§  469.  Another  head  is  that  of  Apportionment,  Contribution, 
and  General  Average,  which  are  in  some  measure  blended  together, 
and  require  and  terminate  in  accounts.  In  most  of  these  cases,  a 
discovery  is  indispensable  for  the  purposes  of  justice ;  and  where 
this  does  not  occur,  there  are  other  distinct  grounds  for  the  exercise 
of  equity  jurisdiction,  in  order  to  avoid  circuity  and  multiplicity  of 
actions.  Some  cases  of  this  nature  spring  from  contract;  others, 
again,  from  a  legal  duty,  independent  of  contract ;  and  others,  again. 


He  has  not  elected  to  take  that  open  and 
straightforward  course  ;  he  has  chosen  that 
the  matter  should  be  undisclosed,  and  he 
must  abide  the  inevitable  result." 

*  Lord  Haidwicke  v.  Vernon,  4  Ves. 
418 ;  Bishop  of  Winchester  v.  Knight, 
1  P.  Will  406.  But  see  Jesus  College  v. 
Bloom,  Ambler,  55.  In  many 'cases  of 
tort,  a  remedy  would  lie  at  law  against 
the  personal  representative  of  the  varty ; 
as,  for  instance,  where  a  tenant  has  tor- 
tiously  dug  ore,  and  sold  it  during  his 
lifetime ;  if  the  ore,  or  the  proceeds  of  it 


come  to  the  possession  of  his  administra- 
tor or  executor,  or  he  has  assets,  a  suit 
will  lie  at  law  for  the  same.  1  P.  Will. 
407.  See  Jesus  College  r.  Bloom,  Ambler, 
54  ;  Hambley  v.  Trott,  Cowp.  874. 

=  White  V.  Lady  Lincoln,  8  Ves.  363 ; 
8.  p.  15  Ves.  441. 

"  Lupton  V.  White,  15  Ves.  436,  440. 

*  Panton  v.  Pan  ton,  cited  16  Ves.  440; 
Chedworth  r.  Edwards,  8  Ve3.  46. 
^    *  Lupton  V.  White,  15  Ves.  441 :  posL 
§623. 
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from  the  principles  of  natural  justice,  confirming  the  known  maxim 
of  the  law,  qwi  sentit  corriTnodum,  sefotire  debet  et  anus.  The  two 
latter  may,  therefore,  properly  be  classed  among  obligations  resulting 
qiuisi  ex  contractu}  This  will  abundantly  appear  in  the  sequel  of 
these  Commentaries. 

§  470.  And  first,  as  to  Apportionment  and  Contribution,  which 
may  conveniently  be  treated  together.     Lord  Coke  has  remarked 
that  the  word  apportionment  "cometh  of  the  word  porOo,  qnasi 
partio,  which  signifieth  a  part  of  the  whole,  and  apportion  signifieth 
a  division  of  a  rent,  common,  &c.,  or  a  making  of  it  into  parts."  ^    It 
is  sometimes  used  to  denote  the  distribution  of  a  common  fund,  or 
entire  subject  among  all  those  who  have  a  title  to  a  portion  of  it' 
Sometimes,  indeed,  in  a  more  loose  but  an  analogous  sense,  it  is 
used  to  denote  the  contribution,  which  is  to  be  made  by  different 
persons,  having  distinct  rights,  towards  the  discharge  of  a  common 
burden  or  charge  to  be  borne  by  all  of  them.    In  respect,  then,  to 
apportionment  in  its  application  to  contracts  in  general,  it  is  the 
known  and  familiar  principle  of  the  common  law,  that  an  entire 
contract  is  not  apportionable.     The  reason  seems  to  be,  that  as  the* 
contract  is  founded  upon  a  consideration  dependent  upon  the  entire 
performance  of  the  act,  and  if  from  any  cause  it  is  not  wholly  per- 
formed, the  ca&us  foederis  does  not  arise,  and  the  law  will  not  make 
provisions  for  exigencies  which  the  parties  have  neglected  to  provide 
for  themselves.     Under  such  circumstances,  it  is  deemed  wholly 
immaterial  to  the  rights  of  the  other  party,  whether  the  non- 
performance has  arisen  from  the  design  or  negligence  of  the  party 
bound  to  perform  it,  or  to  inevitable  casualty  or  accidenf^    In  each 
case  the  contract  has  not  been  completely  executed.     The  same  rule 
is  applied  to  cases  where  the  payment  is  to  be  made  under  a  contract 
upon  the  occun'ence  of  a  certain  event  or  upon  certain  conditions. 
In  the  application  of  this  doctrine  of  the  common  law,  courts  of 
equity  have  generally,  but  not  universally,  adopted  the  maxim, 
cequitas  seqv/itur  legem}     Whether  rightly  or  wrongly,  it  is  now 
too   late  to   inquire,  although,  as  a  new  question,  there  is  much 
doubt,  whether  in  so  adopting  the  maxim  they  have  not  in  many 
cases  deserted  the  principles  of  natural  justice  and  equity,  as  well 
as  the  analogies  by  which  they  were  governed  in  other  instances 
in  which  they  have  granted  relief.*    We  have  already  had  occasion 

1  Deering  v.  Earl  of  Winchelsea,  1  Cox,  '  Post,  §§  474,  480  to  488. 

318  ;  8.  c.  2  Bos.  &  Pul.  270.  •  Ibid.     Where  A.  had  a  severable  con- 

=  Co.  Litt.  147  b.  tract  for  leases  of  three  different  plats  on 

*  £x  parte  Smyth,  1  Swanst.  338,  389,  completion  of  buildings  on  such  plats  pe- 
the  Keporter's  note.  spectively,  and  mortgaged  the  whole  oon- 

*  Paradine  v.  Jane,  Aleyn,  26,  27  ;  tract  to  B.,  who  built  on  one  of  the  plats 
Story  on  Bailments,  §  36 ;  £x  parte  and  demanded  a  lease,  A.  having  become 
Smyth,  1  Swanst.  838,  389,  the  Reporter's  insolvent :  ffeld,  that  B.  was  entitled  to 
note,  and  cases  cited.  lease  of  such  plat  without  assuming  the 


§  470—472.] 


ACCOUNT. — ^APPORTIONMENT. 


303 


to  cite  cases  in  which  this  rigid  doctrine  as  to  non-apportionment 
has  been  applied.^  There  are,  however,  some  exceptions  to*  the  rule 
both  at  law  and  in  equity,  which  we  shall  presently  have  occasion 
to  consider,  and  some  in  which  courts  of  equity  have  granted  relief, 
where  it  would  at  least  be  denied  at  law.^ 

§  471.  Some  cases  of  apportionment  in  equity  have  already  been 
mentioned.^  But  at  the  common  law,  the  cases  are  few  in  which  an 
apportionment  under  contract  is  allowed,  the  general  doctrine  being 
against  it,  unless  specially  stipulated  by  the  parties.  Thus,  for 
instance,  where  a  person  was  appointed  collector  of  rents  for 
another,  and  was  to  receive  £100  per  annum  for  his  services;  and 
he  died  at  the  end  of  three  quarters  of  the  year,  while  in  the  service ; 
it  was  held,  that  his  executor  could  not  recover  £75  for  the  three- 
quarters'  service,  upon  the  ground  that  the  contract  was  entire,  and 
there  could  be  no  apportionment;  for  the  maxim  of  the  law  is,  Ann/ua 
Tiec  debitum  judex  non  separat  ipsum^  So  where  the  mate  of  a 
ship  engaged  for  a  voyage  at  thirty  guineas  for  the  voyage,  and  died 
during  the  voyage,  it  was  held,  that  at  law  there  could  be  no  appor- 
tionment of  the  wages.^ 

§  471  a.  ''  In  its  familiar  practical  applications,  the  principle  that 
an  entire  contract  cannot  be  apportioned,  seems  founded  on  reasoning 
of  this  nature;  that  the  subject  of  the  contract,  being  a  complex 
event  constituted  by  the  performance  of  various  acts,  the  imperfect 
completion  of  the  event,  by  the  performance  of  some  only  of  those 
acts  (as  service  during  a  portion  of  the  specified  period,  navigation  to 
an  extent  less  than  the  voyage  undertaken),  cannot,  by  virtue  of  that 
contract  of  which  it  is  not  the  subject,  afford  a  title  to  the  whole 
or  to  any  part  of  the  stipulated  benefit.  Whatever  be  the  origin 
or  the  policy  of  the  principle,  it  has,  unquestionably,  been  esta- 
blished as  a  general  rule,  from  the  earliest  period  of  our  judicial 
history.* 

§  472.  Courts  of  equity,  to  a  considerable  extent,  act,  as  we  have 


responsibility  of  building  on  the  other 
plats.     Wilkinson  v.  Clements,  8  Ch.  96. 

»  AiUcy  §§  101  to  104. 

2  Post,  §§  472,  473,  479. 

>  Ante,  §  98. 

^  Co.  Litt.  160  a ;  Countess  of  Plymouth 
V,  Throgmorton,  1  Salk.  65 ;  3  Mod.  153. 

*  Cutter  V.  Powell,  6  T.  R.  320.  See 
also  Appleby  v.  Dodd,  8  East,  300 ;  Jesse 
V.  Roy,  1  Cromp.,  Jerv.  k.  Rose  316,  829, 
339. 

•  Bx  parte  Smyth,  1  Swanst.  p.  338, 
note.  '*The  following  are  some  of  the 
authorities  by  which  it  is  enforced  or 
qualified  :  Bro.  Abr.  Apportion.  PI.  7,  13, 
22,  26  ;  id.  Contract,  Pi.  8, 16,  80,  31,  85 ; 
id.  Labourers,  PI.  48,  10  H.  6,  23 ;  8  Vin. 
Abr.  8.  9;  Finch  Law,  Lib.  2,  ch.  18; 


Countess  of  Plymouth  v.  Throgmorton, 
1  Salk.  65  ;  Tyne  v,  Fletcher,  Cowp.  666 ; 
Robinson  v.  Bland,  2  Burr.  1077 ;  1  Bl. 
234 ;  Loraine  v.  Thomlinson,  Doug.  585  ; 
Bermon  v,  Woodbridge,  Doug.  781  ;  Roth- 
well  V.  Cook,  1  B.  &  P.  172 ;  Meyer  v, 
Gregson ;  Chater  v.  Becket,  7  T.  R.  201 ; 
Cook  V,  Jennings,  7  T.  K  881 ;  Cutter  v. 
Powell,  6  T.  R,  320  ;  Wiggins  t?.  Ingleton, 
Lord  Rayra.  1211  ;  C<Sk  u  Tombs,  2 
Anstr.  420  ;  Lea  v.  Barber,  2  Anst  425,  n ; 
Mulloy  V.  Backer,  5  East,  816 ;  Liddard  v. 
Lopes,  10  East,  526  ;  How  v.  Synge,  15 
East,  440  ;  Fuller  v.  Abbott,  4  Taunt.  105  ; 
Stevenson  v.  Snow,  3  Burr.  1237 ;  Long 
V.  Allen ;  Ritchie  v,  Atkinson,  10  East, 
295  ;  Waddington  v.  Oliver,  2  N.  R.  61. 
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seeu,  upon  this  maxim  of  the  common  law  in  regard  to  contracts. 
But,  where  equitable  circumstances  intervene,  they  will  grant  redress. 
Thus,  if  an  apprentice-fee  of  a  specific  sum  be  given,  and  the  master 
afterwards  becomes  bankrupt,  equity  will  (as  we  have  seen)  decree 
an  apportionment.^  So,  where  an  attorney,  while  he  lay  ill,  received 
the  sum  of  120  guineas  for  a  clerk  who  was  placed  with  him,  and  he 
died  within  three  weeks  afterwards,  the  court  decreed  a  return  of 
100  guineas,  notwithstanding  the  articles  provided,  that,  in  case  of 
the  attorney's  death,  £60  only  should  be  returned.*  This  case,  upon 
^the  statement  in  the  report,  is  certainly  open  to  the  objection  taken 
to  it  by  Lord  Kenyon,  who  said  that  it  carried  tlie  jurisdiction  of  the 
court  as  far  as  it  could  be  ;*  for  it  overturned  the  maxim,  modus  et 
conventio  vincunt  legem.  But,  in  truth,  the  case  (according  to  the 
Register's  Book)  seems  to  have  been  very  correctly  decided ;  for  in 
the  pleadings  it  was  stated  that  the  plaintift*  at  the  time  was  unwil- 
ling to  sign  the  articles,  or  to  pay  the  120  guineas,  until  the  attorney 
liad  declared,  that  in  case  he  should  not  live  to  go  abroad,  the  120 
guineas  should  be  returned  to  him,  and  that  he  was  only  troubled 
with  a  cold,  and  hoped  to  be  abroad  in  two  or  three  days ;  and  there- 
upon the  plaintiff  signed  the  articles.*  This  allegation  was,  in  all 
probability,  proved,  and  was  the  very  turning-point  of  the  case.  If 
so,  the  case  stands  upon  a  plain  ground  of  equity,  that  of  mutual 
mistake,  or  misrepresentation,  or  unconscientious  advantage.  One 
would  suppose  that  this  case  turned  solely  upon  the  ground  of  a 
fmudulent  misrepresentation.  For  that  is  the  only  ground  upon 
which  the  court  could  have  departed  from  the  express  words  of  the 
contract;  and,  in  that  view,  the  proper  decree  would  have  been  a 
return  of  the  whole  sum  paid.  So, that  the  case  affords  rather  an 
imperfect  illustration  of  the  doctrine  of  apportionment. 

§  473.  Other  cases  of  apprentice-fees  may  exemplify  the  same 
salutary  interposition  of  couits  of  equity.  Thus,  where  an  appren- 
tice had  been  discharged  from  service,  in  consequence  of  the  mis- 
conduct of  the  master,  it  was  decreed  that  the  indentures  of  appren- 
ticeship should  be  delivered  up,  and  a  part  of  the  apprentice-fee  paid 
back.^  So,  where  the  master  undertook,  in  consideration  of  the 
apprentice-fee,  to  do  certain  acts  during  the  apprenticeship,  which 
by  his  death  were  left  undone  and  could  not  be  performed,  an  appor- 
tionment of  the  apprentice-fee  was  decreed.® 

§  473  a.  But  the  mere  refusal  of  the  master  to  allow  his  apprentice 

»  Ante,  §  93  ;  Hale  v.  Webb,   2  Bro.  *  Mr.  Eaithb/s  note  to  1  Vern.  460 ; 

CK   78 ;  -Sb  parU  Sandby,  1  Atk.  149  ;  ante,  §  98. 

Hirst  V,  Tolson,  18  Jurist,  596.  *  Lockley  v,  Elbridge,  Rep.  temp.  Finch, 

*  Newton  v.  Bowse,  1  Vera.  460,  and  128. 

Raithby's  note  (2).  «  Savin  ».  Bowdin,  Ren.  temp.  Finch, 

»  Hale  V.  Webb,  2  Bro.  Ch.  80.  390. 
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to  work,  altljoiigh  improper  and  ifvdthout  excuse,  is  not  sufficient 
ground  for  a  court  of  equity  to  decree  the  cancellation  of  the  articles 
of  apprenticeship  and  a  return  of  the  premium.  The  appropriate 
remedy  in  such  case  is  by  an  action  at  law  for  damages.^  And  it 
was  here  held  that  the  case  of  Therman  i\  Abell,^  where  it  was  held 
that  a  "  tradesman  who  turns  away  his  apprentice  for  negligence  and 
misdemeanors,  shall  be  decreed  to  refund  part  of  the  money  he  had 
with  him,"  is  not  sound  law  ;  but  that  the  case  of  Argles  v.  Hease- 
men,*  where  the  "  apprentice  quitted  his  master  on  being  misused, 
and  the  court  refused  to  enjoin  a  suit  at  law  by  the  master  upon  the 
bond  for  faithful  service,"  was  to  be  followed. 

§  474.  These  are  cases  where  an  apportionment  might  not  always 
be  reached  at  the  common  law ;  but  yet,  which  belong  to  the  recog- 
nized principles  of  equity.  But,  on  the  other  hand,  where  an  appren- 
tice-fee has  been  paid,  and  the  apprenticeship  has  been  dissolved  at 
the  request  of  the  friends  of  the  apprentice,  but  without  any  default 
in  the  master,  and  without  any  agi'eement  for  a  return  of  any  part 
of  the  fee,  there  a  court  of  equity  will  not  interfere,  for  there  is  no 
equity  attaching  itself  to  the  transaction,  and  the  contract  does  not 
import  any  return.* 

§  475.  In  regard  to  rents,  the  general  rule  at  the  common  law 
leaned  strongly  against  any  apportionment  thereof.  Hence  it  was 
well  established,  that,  in  case  of  the  death  of  a  tenant  for  life,. in  the 
interval  between  two  periods,  at  each  of  which  a  portion  of  rent 
becomes  due  from  the  lessee,  no  rent  could  be  recovered  for  the 
occupation  since  the  first  of  these  periods.^  The  rule  seems  to  have 
been  rested  on  two  propositions:  1st.  That  the  entire  contract  cannot 
be  apportioned.  2d.  That  under  a  lease  with  a  periodical  reservation 
of  rent,  the  contract  for  the  payment  of  each  portion  is  distinct  and 
entire.®  Hence  it  followed,  that,  on  the  determination  of  a  lease  by 
the  death  of  the  lessor  before  the  day  appointed  for  the  payment  of 
the  rent,  the  event,  on  the  completion  of  which  the  payment  was 
stipulated,  namely,  occupation  of  the  lands  during  the  period  stipu- 
lated, never  occurring,  no  rent  became  payable,  and  in  respect  of 
time,  apportionment  was  not  in  any  case  permitted.^ 

§  476.  The  common  law  rule  as  to  apportionment,  after  having 
been  modified  by  several  statutes,^  was  entirely  done  away  with  by 
the  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35),  which  provides, 
sect.  2 :  "From  and  after  the  passing  of  this  Act,  all  rents,  annuities, 
dividends,  and  other  periodical  payments  in  the  nature  of  income 

»  Webb  v.  England,  7  Jur.  N.8.  163.  *  JEi:/?ar^Smyth,lSwanat.838,  and  note. 

'  2  Vernon,  64.  «  Ibid. 

"  1  Atk.  518.  7  Ibid.  ;  Clun'8  case,  10  Co.  127. 

*  Hale  V.  Webb,  2  Bro.  Cli.  78  ;  Hirst  »  11  Geo.  2,  ch.  19,  §  15  ;  4  &  6  Will. 

V.  Tolson,  13  Jurist,  596.  4,  ch.  22. 
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(whether  reserved,  or  made  payable  under  any  instrument  in  writing 
or  otherwise),  shall,  like  interest  on  money  lent,  be  considered  as 
accruing  from  day  to  day,  and  shall  be  apportionable  in  respect  of 
time  accordingly."  Sect.  3  :  "The  apportioned  part  of  any  such  rent, 
annuity,  dividend,  or  other  payment,  shall  be  payable  or  recoverable 
in  the  case  of  a  continuing  rent,  annuity,  or  other  such  payment, 
when  the  entire  portion  of  which  such  apportioned  part  shall  form 
part  shall  become  due  and  payable,  and  not  before ;  and  in  the  case 
of  a  rent,  annuity,  or  other  sucli  payment  determined  by  re-entry, 
death,  or  otherwise,  when  the  next  entire  portion  of  the  same  would 
have  been  payable  if  the  same  had  not  so  determined,  and  not 
before."  Sect.  4 :  "  All  persons  and  their  respective  heirs,  exe- 
cutors, administrators,  and  assigns,  and  also  the  executors,  adminis- 
trators, and  assigns  respectively  of  persons  whose  interests  determine 
with  their  own  deaths,  shall  have  such  or  the  same  remedies  at  law 
and  in  equity  for  recovering  such  apportioned  parts  as  aforesaid 
when  payable  (allowing  proportionate  parts  of  all  just  allowances), 
as  they  respectively  would  have  had  for  recovering*  such  entire 
portions  as  aforesaid  if  entitled  thereto  respectively ;  provided  that 
persons  liable  to  pay  rents  reserved  out  of  or  charged  on  lands  or 
other  hereditaments  of  any  tenure,  and  the  same  lands  or  other 
hereditaments  shall  not  be  resorted  to  for  any  such  apportioned  part 
forming  part  of  an  entire  or  continuing  rent  as  aforesaid  specifically ; 
but  the  entire  or  continuing  rent,  includiug  such  apportioned  part, 
shall  be  recovered  and  received  by  the  heir  or  other  person  who,  if 
the  rent  had  not  been  apportionable  under  this  Act,  or  otherwise, 
would  have  been  entitled  to  such  entire  or  continuing  rent.,  such 
apportioned  part  shall  be  recoverable  from  such  heir  or  other  person 
by  the  executors,  or  other  parties  entitled  under  this  Act  to  the  same, 
by  action  at  law,  or  suit  in  equity."  By  sect.  7,  the  provisions  of  the 
Act  are  not  to  extend  to  any  case  in  which  it  is  or  shall  expressly  be 
stipulated  that  no  apportionment  shall  take  place.^ 

§  477.  On  the  other  hand,  cases  may  easily  be  stated  where 
apportionment  of  a  common  charge,  or,  more  properly  speakiog, 
where  contribution  towards  a  common  charge  seems  indispensable 
for  the  purposes  of  justice,  and  accordingly  has  been  declared  by  the 


^  The  Apportionment  Act  has  been  held 
to  apply,  not  only  to  cases  where  the  life- 
estate  wa4  held  under  an  instniment  made 
after  the  act,  but  also  to  cases  where  a 
lease  was  made  after  the  act,  under  a  settle- 
ment made  prior  to  the  act.  LleweU3m  r. 
Rous,  2  Eq.  27  ;  and  see  Heasmau  v. 
Pearse,  8  £q.  599.  Aliter,  as  to  dividends 
of  invested  proceeds,  where  lands  settled 
previous  to  the  Apportionment  Act  were 
taken  under  the  lAnds  Clauses  Act.  In  re 
Lawton  Estates,  3  £q.  469.     Where  there 


is  a  trust  to  accumulate  rents  till  A.  attains 
twenty-one,  when  he  is  to  be  let  into  pos- 
session, it  seems  the  Apportionment  Act 
applies.  Wheeler  r.  Tootel,  3  Eq.  571 ; 
and  see  Donaldson  v.  Donaldson,  10  £q. 
635  ;  Clive  v.  Clive,  7  Ch.  488.  The  Ap- 
portionment Act  does  not  apply  to  pay- 
ments under  order  of  Court.  Jodrell  v. 
Jodrell,  7  Eq.  461  ;  nor  to  parish  rates ; 
In  re  Wearmouth  Crown  Glass  Company, 
19  Ch.  D.  640.  See  also  Barker  v,  Perowne, 
18  Ch.  D.  180. 
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common  law  in  the  nature  of  an  apportionment  towards  the  discharge 
of  a  common  burden.  Thus,  if  a  man,  owning  several  acres  of  land> 
is  bound  in  a  judgment  or  statute  or  recognizance  operating  as  a  lien 
on  the  land,  and  afterwards  he  alienes  one  acre  to  A.,  another  to  B., 
and  another  to  C,  &c. ;  there,  if  one  alienee  is  compelled  in  order  to 
save  his  land  to  pay  the  judgment,  statute,  or  recognizance,  he  will 
be  entitled  to  contribution  from  the  other  alienees.^  The  same  prin- 
ciple will  apply  in  the  like  case,  where  the  land  descends  to  parceners 
who  make  partition ;  and  then,  one  is  compelled  to  pay  the  whole 
charge ;  contribution  will  lie  against  the  other  parceners.^  The  same 
doctrine  will  apply  to  co-feoflFees  of  the  land,  or  of  different  parts  of 
the  land.^  In  all  these  cases  (and  others  might  be  mentioned),  a 
writ  of  contribution  would  lie  at  the  common  law,  or  in  virtue  of  the 
statute  of  Marlbridge.^ 

§  478.  But  there  are  many  difficulties  in  proceeding  in  cases  where 
an  apportionment  or  contribution  is  allowed  at  the  common  law ;  for^ 
where  the  parties  are  numerous,  as  each  is  liable  to  contribute  only 
for  his  own  portion,  separate  actions  and  verdicts  may  become  neces- 


'  Harbert's  case,  3  Co.  12,  13 ;  Viner's 
Abridg.  Contribution  and  Average,  A.  pi. 
4,  6,  8,  9,  12,  25,  27.  But  see  post,  § 
1233  a,  where  the  subject  is  discussed  in 
another  connection,  and  the  authorities  are 
shown  to  be  not  in  harmony  on  the  subject. 

'  Ibid.  ;  Viner's  Abridg.  Contribution 
and  Average,  A.  pi.  6,  7,  9,  22,  23,  24. 

'  Ibid.  ;  Harbert's  case,  8  Co.  12  ;  Der- 
ing  t;.  Earl  of  Winchelsea,  1  Cox,  321 ;  s.  c. 
2  Bos.  k  Pull.  276  ;  post,  §  499,  and  note. 

^  See  Harbert's  case,  3  Co.  12  ;  Ber- 
ing V.  Earl  of  Winchelsea,  1  Cox,  321 ;  s. 
c.  2  Bos.  k  Pull.  270 ;  Co.  Litt.  165  a  ; 
Fitzherbert  Nat.  Brev.  16.  Lord  Chief 
Baron  Eyre,  in  one  of  his  most  luminous 
judgments,  has  expounded  the  general 
grounds  of  the  doctrine  of  contribution,  as 
known  at  the  common  law,  as  well  as 
in  equity,  in  a  manner  so  clear  that  it  will 
be  better  to  quote  his  own  language  than 
to  risk  impairing  its  force  by  any  abridg- 
ment. "  If  we  take  a  view,"  said  he,  **  of 
the  cases,  both  in  law  and  ec^uity,  we  shall 
find  that  contribution  is  bottomed  and 
fixed  on  general  principles  of  justice,  and 
does  not  spring  from  contract ;  though 
contract  may  qualify  it,  as  in  Swain  r. 
Wall,  1  Ch.  Rep.  149.  In  the  Register, 
p.  176  (6),  there  are  two  writs  of  contribu- 
tion, one  inter  co-hwredeSy  the  other  inter 
co-feqffcUos.  These  are  founded  on  the 
statute  of  Marlbridge.  The  great  object 
of  the  statute  is,  to  protect  the  inheritance 
from  more  suits  than  are  necessary. 
Though  contribution  is  a  part  of  the  pro- 
vision of  the  statute,  yet,  in  Fitz.  N.  B.  338, 
there  is  a  writ  of  contribution  at  common 
law  amongst  tenants  in  common,  as  for  a 
mill  falling  to  decay.     In  the  same  page 


Fitzherbert  takes  notice  of  contribution 
between  co-heirs  and  co-feoffees  ;  and,  as 
between  co-feoffees,  he  supposes  there  shall 
be  no  contribution  without  an  agreement. 
And  the  words  of  the  writ  countenance 
such  an  idea  ;  for  the  words  are  *  ex  corum 
asaensu  ;  *  and  yet  this  seems  to  contravene 
the  express  provision  of  the  statute.  As 
to  co-heirs  the  statute  is  express  ;  it  does 
not  say  so  as  to  co-feoffees ;  but  it  gives 
contribution  in  the  same  manner.  In  Sir 
William  Harbert's  case,  3  Co.  11  (6),  many 
cases  of  contribution  are  put ;  and  the 
reason  given  in  the  books  is,  that  in 
aquali  jure  the  law  requires  equality. 
One  shall  not  bear  the  burden  in  ease  of 
the  rest ;  and  the  law  is  grounded  in  great 
equity.  Contract  is  never  mentioned. 
Now,  the  doctrine  of  equality  operates 
more  effectually  in  this  court  than  in  a 
court  of  law.  The  difiSculty  in  Coke's  cases 
was,  how  to  make  them  contribute.  They 
were  put  to  their  auditd  qiiereld  or  scire 
fajdas.  In  equity  there  is  a  string  of 
cases  in  1  Kq.  Cas.  Abr.  tit.  Contribution 
and  Average.  Another  case  occurs  in 
Hargrave's  Law  Tracts  on  the  right  of  the 
King  on  the  prisage  of  wine.  The  King 
is  entitled  to  one  ton  before  the  mast,  and 
one  ton  behind ;  and  in  that  case  a  right 
of  contribution  accrues  ;  for  the  King  may 
take  by  his  prerogative  anv  two  tons  of 
wine  he  thinks  fit,  by  which  one  man 
might  suffer  solely.  But  the  contribution 
is  given,  of  course,  on  general  principles, 
which  govern  all  these  cases. "  Dering  v. 
Karl  of  Winchelsea,  1  Cox,  821 ;  8.  c.  2 
Bos.  k  Pull.  270,  271,  272  ;  Lord  Redes- 
dale  in  Stirling  v,  Forrester,  8  Bligb,  596, 
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sary  against  each.  And  thus  a  multiplicity  of  suits  may  take  place 
and  no  judgment  in  one  suit  will  be  conclusive  in  regard  to  the 
amount  of  contribution^  in  a  suit  against  another  person.  The  like 
difficulty  may  arise  in  cases  where  an  apportionment  is  to  be  made 
under  a  contract  for  the  payment  of  money  or  rent,  where  the  parties 
are  numerous  and  the  circumstances  complicated.  Whereas,  in 
equity,  all  parties  can  at  once  be  brought  before  the  court  in  a  single 
suit ;  and  the  decree  appoi*tioning  the  rent  will  thus  be  conclusive 
upon  all  the  parties  in  interest.^ 

§  479.  But  the  ground  of  equity  jurisdiction,  in  cases  of  apportion- 
ment of  rent  and  other  charges  and  claims,  does  not  arise  solely  from 
the  defective  nature  of  the  remedy  at  common  law,  where  such  a 
remedy  exists.  It  extends  to  a  great  vaiiety  of  cases  where  no 
remedy  at  all  exists  in  law,  and  yet  where  ex  ceqvA)  et  bono,  the  party 
is  entitled  to  relief.*  Thus,  for  instance,  where  a  plaintiflf  was  lessee 
of  divers  lands,  upon  which  an  entire  rent  was  reserved,  and  after- 
wards the  inhabitants  of  the  town,  where  part  of  the  lands  lay, 
claimed  a  right  of  common  in  part  of  the  lands  so  let,  and  upon  a 
trial,  succeeded  in  establishing  their  right ;  in  this  case  there  could 
be  no  apportionment  of  the  rent  at  law,  because,  although  a  right  of 
common  was  recovered,  there  was  no  eviction  of  the  land.  But  it  was 
not  doubted  that  in  equity  a  bill  was  maintainable  for  an  apportion- 
ment, if  a  suitable  case  for  relief  were  made  out.^  So  where,  by  an 
ancient  composition,  a  rent  is  payable  in  lieu  of  tithes,  and  the  lands 
come  into  the  seisin  and  possession  of  divers  grantees,  the  composition 
will  be  apportioned  among  them  in  equity,  though  there  may  be  no 
redress  at  law.*  So,  where  money  is  to  be  laid  out  in  land,  if  the 
party  who  is  entitled  to  the  land  in  fee,  when  purchased,  dies  before 
it  is  purchased,  the  money  being  in  the  meantime  secured  on  a 
mortgage,  and  the  interest  made  payable  half-yearly,  the  interest  will 
be  apportioned  in  equity  between  the  heir  and  the  administrator  of 
the  party  so  entitled,  if  he  dies  before  the  half-yearly  payment  is  due." 
So,  where  portions  are  payable  to  daughters  at  eighteen  or  marriage, 
and,  until  the  poitions  are  due,  maintenance  is  to  be  allowed,  payable 
half-yearly  at  specific  times,  if  one  of  the  daughters  should  come  of  age  in 
an  intermediate  period,  the  maintenance  will  be  apportioned  in  equity.^ 

§  483.  But  a  far  more  important  and  beneficial  exercise  of  equity 
jurisdiction,  in  cases  of  apportionment  and  contribution,  is,  when 
incumbrances,  fines,  and  other  charges  on  real  estate  are  required  to 

>  Po9t,  §§  483  to  488.  Saville,  5.    See  Aynsley  v,  Woodsworth, 

«  Ante,  §§  472,  478.  2  V.  &  Beam.  331. 

'  (Jom.  Dig.  Chancery,  2  £.,  4  N.  9 ;  *  Edwards  v.  Countess  of  Warwick,  2 

Jew  V.  Thirkenell,  1  Ch.  Cas.  31 ;  s.  c.  3  P.  Will.  176. 

Oh.  Rep.  11.  «  Hay  r.  Palmer,  2  P.  Will.  501.     See 

^  Com.  Dig.  Chancery,  4  N.   5,   cites  also  ante,  §§  472,  473. 
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be  paid  olF,  or  are  actually  paid  oflF  by  some  of  the  parties  in  interest.^ 
This  subject  has  already  come  incidentally  under  our  notice,^  but  it 
requires  a  more  ample  examination  in  this  place.  In  most  cases  of 
this  sort,  there  is  no  remedy  at  law,  from  the  extreme  uncertainty  of 
ascertaining  the  relative  proportions,  which  different  persons,  having 
interests  of  a  very  diflferent  nature,  quality,  and  duration, in  the  subject- 
matter,  ought  to  pay.  And,  when  there  is  a  remedy,  it  is  inconvenient 
and  imperfect,  because  it  involves  multiplicity  of  suits,  and  opens  the 
whole  matter  for  contestation  anew  in  every  successive  litigation.' 

§  484.  The  subject  may  be  illustrated  by  one  of  the  most  common 
cases,  that  of  an  apportionment  and  contribution  towards  a  mortgage 
upon  an  estate,  where  the  interest  is  required  to  be  kept  down,  or  the 
incumbrance  to  be  paid.  Let  us  suppose  a  case  where  different 
parcels  of  land  are  included  in  the  same  mortgage,  and  these  different 
parcels  are  afterw^ards  sold  to  different  purchasers,  each  holding  in 
fee  and  severalty  the  parcel  sold  to  himself  In  such  a  case,  each 
purchaser  is  bound  to  contribute  to  the  discharge  of  the  common 
burden  or  charge,  in  proportion  to  the  value  which  his  parcel  bears  to 
the  whole  included  in  the  mortgage.^  But  to  ascertain  the  relative 
values  of  each,  is  a  matter  of  great  nicety  and  difficulty ;  and  unless 
all  the  different  purchasers  are  joined  in  a  single  suit,  as  they  can  be 
in  equity,  although  not  at  law,  the  most  serious  embarrassments  may 
arise  in  fixing  the  proportion  of  each  purch&ser,  and  in  making  it  con- 
clusive upon  all  others. 

§  485.  So,  if  there  are  different  persons  having  different  interests  in 
an  estate  under  mortgage,  as,  for  instance,  parceners,^  tenants  for  life 
or  in  tail,  remainder-men,  tenants  in  dower  or  for  a  term  of  years,  or 
for  other  limited  interests,  it  is  obvious  that  the  question  of  appor- 
tionmeut  and  contribution  in  redeeming  the  mortgage,  as  well  as  in 
payment  of  interest,  may  involve  the  most  important  and  intricate 
inquiries  ;  and  to  do  entire  justice,  it  may  be  indispensable  that  all 
the  parties  in  interest  should  actually  be  brought  before  the  court. 
Now,  in  a  suit  at  the  common  law,  this  is  absolutely  impossible  ;  for 
no  persons  can  be  made  parties,  except  those  whose  interest  is  joint, 
and  of  the  same  nature  and  character,  and  is  immediate  and  vested 
in  possession.  So,  that  a  resort  to  a  court  of  equity,  where  all  these 
interests  can  be  brought  before  the  court,  and  definitely  ascertained 
and  disposed  of,  is  indispensable.  If  to  this  we  add,  that  in  most 
cases  of  mortgage,  an  account  of  what  has  been  paid  upon  the  mort- 
gage, either  by  direct  payments  or  by  perception  of  the  rents  and 
profits  of  the  estate,  is  necessary  to  be  taken ;  we  shall  at  once  see 

»  Com.    Dig.    Chanccrv,   2    J.,    2   S.;  ^  AiUe,  %%  i77,  i7S. 

AveniU  V.  Wade,  Lloyd  &  Goold,  262,  and  *  Harris  v,  Ingiedew,  3  P.  WUl.  98,  99 ; 

the  Reporter's  note,  264,  265,  266.  Harbert's  case,  3  Co.  14. 

»  Ante,  §  477.  •  Stirling  v.  Forrester,  3  Bligh,  590,  596. 
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that  the  machinery  of  a  court  of  common  law  is  very  ill  adapted  to 
any  such  purpose.  But  if  we  add,  further,  to  all  this,  that  there  may 
be  mesne  incumbrances  and  other  cross  equities  between  some  of  the 
parties,  all  of  which  are  required  to  be  adjusted,  in  order  to  arrive  at 
a  just  result,  and  to  attain  the  full  end  of  the  law  by  closing  up  all 
future  litigation,  we  shall  not  fail  to  be  convinced,  that  the  only 
appropriate,  adequate,  and  eflfectual  remedy  must  be  administered  in 
equity.  Indeed,  from  its  very  nature,  as  we  shall  have  occasion  to 
see  fully  hereafter,  the  jurisdiction  oyer  mortgages  belongs  peculiarly 
and  exclusively  to  courts  of  equity. 

§  486.  Very  delicate,  and  often  very  intricate,  questions  arise,  in 
the  adjustment  of  the  rights  and  duties  of  the  different  parties  in 
interest  in  the  inheritance.  In  the  first  place,  in  regard  to  the 
paying  off  of  incumbrances.  If  a  tenant  in  tail  in  possession  pays  off 
an  incumbrance,  it  will  ordinarily  be  treated  as  extinguished ;  and 
the  remainder-man  cannot  be  called  upon  for  contribution,  unless  the 
tenant  in  tail  has  kept  alive  the  incumbrance,  or  preserved  the  benefit 
of  it  to  himself  by  some  suitable  assignment,  or  has  done  some  other 
act  or  thing,  which  imports  a  positive  intention  to  hold  himself  out 
as  a  creditor  of  the  estate,  in  lieu  of  the  mortgagee.  The  reason  for 
this  doctrine  is,  that  a  tenant  in  tail  can,  if  he  pleases,  by  fine  or 
recovery,  become  the  absolute  owner  of  the  estate  ;  and,  therefore, 
his  discharge  of  incumbrances  is  treated,  as  made  in  the  character  of 
owner,  unless  he  clearly  shows  that  he  intends  to  discharge  them  and 
become  a  creditgr  thereby.^  But  the  like  doctrine  does  not  apply  to 
a  tenant  in  tail  in  remainder,  whose  estate  maybe  altogether  defeated 
by  the  birth  of  issue  of  another  person  ;  for  it  must  be  inferred  that 
such  a  tenant  in  tail,  in  paying  off  an  incumbrance  without  an 
assignment,  means  to  keep  the  charge  alive.-  A  fortiori,  the 
doctrine  would  not  apply  to  the  case  of  a  tenant  for  life  paying  off 
an  incumbrance;  for,  if  he  should  jiay  it  off  without  taking  an 
assignment,  he  would  be  deemed  to  be  a  creditor  to  the  amount 
paid,  upon  the  ground  that  there  can  be  no  presumption  that,  with 
his  limited  interest,  he  could  intend  to  exonerate  the  estate.'  He 
cannot  be  presumed,  pi^imd  facie,  to  discharge  the  estate  from  the 
debt ;  for  that  would  be  to  discharge  the  estate  of  another  person 
from  the  debt.  But,  in  both  cases,  the  presumption  maybe  rebutted 
by  circumstances,  which  demonstrate  a  contrary  intention.* 

1  Wigsell  V,   Wigsell,   2  Sim.    &  Stu.  »  Wigsell  v.  Wigsell,  2  Sim.  k  Stu.  364. 

364  ;  Jones  v,  Morgan,  1  Bro.   Ch.   200  ;  •«  Saville  v.  Saville,   2  Atk.  468,  464 ; 

Eirkham  v.  Smith,  1  Yes.  258  ;  Amesbury  Jones  r.  Morgan,  1  Bro.  Ch.  218  ;  Shrews- 

V.    Brown,    1    Ves.    4/7  ;   Shrewsbury   i\  hnxy  i\  Shrewsbury,  1  Ves.  Jr.  238 ;  s.  c. 

Shrewsbury,  3  Bro.  Ch.  120  ;  s.  c.  1  Ves.  3  Bro.  Ch,  120  ;  Ex  parte  Digby,  Jacob, 

Jr.  227  ;  St.  Paul  v.  Viscount  Dudley  and  235. 

Ward,  15  Ves,  173  ;  Faulkner  v,  Daniel,  *  Jones  v.  Morgan,  1  Bro.  Ch.  218,  219 ; 

3  Hare,  199,  217,  St.  Paul  v.  Viscount  Dudley  and  V^ard, 
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§  487.  In  respect  to  the  discharge  of  incumbrances,  it  was  formerly 
a  rule  in  equity,  that  the  tenant  for  life  and  the  reversioner,  or 
remainder-man,  were  bound  to  contribute  towards  the  payment  of 
incumbrances,  in  a  positive  proportion,  fixed  by  the  court ;  so  that 
they  paid  a  gross  sum,  in  proportion  to  their  interests  in  the  estate. 
The  usual  proportion  was,  for  the  tenant  for  life  to  pay  one-third, 
and  the  remainder-man  or  reversioner  to  pay  two-thirds  of  the 
charge.^  A  similar  rule  was  applied  to  cases  of  fines  paid  upon  the 
renewal  of  leases.^  But  the  rule  is  now,  in  both  cases,  entirely 
exploded ;  and  a  far  more  reasonable  rule  is  adopted.  It  is  this : 
that  the  tenant  shall  contribute  beyond  the  interest,  in  proportion  to 
the  benefit  he  derives  from  the  liquidation  of  the  debt,  and  the  con- 
sequent cessation  of  annual  payments  of  interest  during  his  life 
(which  of  course  will  depend  much  upon  his  age  and  the  computation 
of  the  value  of  his  life)  ;  and  it  will  be  referred  to  a  Chief  Clerk,  to 
ascertain  and  report  what  proportion  of  the  capital  sum  due  the 
tenant  for  life  ought,  upon  this  basis,  to  pay,  and  what  ought  to  be 
borne  by  the  remainder- man  or  reversioner.*  If  the  estate  is  sold  to 
discharge  incumbrances  (as  the  incumbrancer  may  insist  that  it  shall 
be),  in  such  a  case,  the  surplus,  beyond  what  is  necessary  to  dis- 
charge the  incumbrances,  is  to  be  applied  as  follows  :  the  income 
thereof  is  to  go  to  the  tenant  for  life,  during  his  life ;  and  then 
the  whole  capital  is  to  be  paid  over  to  the  remainder-man  or  rever- 
sioner.* 

§  488.  In  regard  to  the  interest  due  upon  mortgages  and  other 
incumbrances,  the  question  often  arises,  by  whom  and  in  what 
manner  it  is  to  be  paid.  And  here  the  general  rule  is,  that  a  tenant 
for  life  of  an  equity  of  redemption  is  bound  to  keep  down  and  pay 
the   interest,  although   he   is   under  no  obligation  to  pay  off  the 


15  Yes.  173  ;  Rcdington  v.  Redington,  1 
B.  &  Beatt.  141,  142. 

*  Powell  on  Mortg.  ch.  11,  p.  311  ; 
Ballet  V.  Sprainger,  Prec  Oh.  62 ;  Shrews- 
bury (Countess  of)  v.  Earl  of  iShrewsbun', 
1  Ve«.  Jr.  283  ;  Rives  v.  Rives,  Prec.  Ch. 
21. 

«  White  V.  Wliite,  4  Ves.  33  ;  Ver- 
ney  v.  Vemey,  1  Ves.  428  ;  r.  c,  Amb. 
88  ;  Nightingale  v.  Lawson,  1  Bro.  Ch. 
440. 

*  See  1  Powell  on  Mortg.  ch.  11,  pp. 
811,  312,  Mr.  Coventry's  note,  M. ;  Pen- 
rhvn  V.  Hughes,  5  Ves.  107  ;  White  v. 
Wliite,  4  Ves.  33,  9  Ves.  564  ;  Allan  v. 
Backhouse,  2  Ves.  &  B.  70,  79. 

*  Penrhyn  v.  Hughes,  6  Ves.  107  ; 
White  V.  White,  4  Ves.  33  ;  3  Powell  on 
ilortg.    ch.    19,   p.    922,    Mr.    Coventry's 


note,  H.  ;  id.  1043,  note  0.  ;  Lloyd  v, 
Johnes,  9  Ves.  37.  Many  cases  may  occur 
of  far  more  complicated  adjustments  than 
are  here  stated  ;  but  in  a  treatise  like  the 
present,  little  more  than  the  general  rules 
can  be  indicated.  See  Rives  v.  Rives, 
Prec.  Ch.  21.  The  convei-so  case  of  that 
stated  in  the  text  will  readily  occur  to  the 
learned  reader  ;  namely,  where  mortgage- 
money  or  a  mortgage  is  devised  to  a  tenant 
for  life,  with  a  remainder  over,  and  the 
mortgage-money  is  paid  by  the  mort^^agor. 
The  old  rule  used  to  be,  to  divide  it 
between  the  tenant  for  life  and  the  re- 
mainder-man, in  the  proportion  of  one- 
third  and  two-thirds.  But  it  would  pro- 
l)ably  now  be  governed  by  the  same  rules 
as  those  in  the  text  3  Powell  on  Mortg. 
1043,  Mr.  Coventry's  note,  O. 
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principal.^  But  a  tenant  in  tail  is  not  bound  to  keep  down  the 
interest ;  and  yet,  if  he  does,  his  personal  representative  has  no  right 
to  be  allowed  the  sums  so  paid,  as  a  charge  on  the  estate.^  The 
reason  of  this  distinction  is,  that  a  tenant  in  tail,  discharging  the 
interest,  is  supposed  to  do  it,  as  owner,  for  the  benefit  of  the  estate. 
He  is  not  compellable  to  pay  the  interest ;  because  he  has  the  power, 
at  any  time,  to  make  himself  absolute  owner-  against  the  remainder- 
man, and  reversioner.  The  latter  have  no  equity  to  compel  him,  in 
their  favour,  to  keep  down  the  interest,  inasmuch,  as  if  they  take  any- 
thing, it  is  solely  by  his  forbearance,  and,  of  course,  they  must  take  it 
cum  onere? 

§  488  a.  Similar  questions  may  arise,  as  to  the  apportionment  of 
the  money  between  a  tenant  for  life  and  a  remainder-man  in  fee, 
who  have  united  in  a  sale  of  the  estate,  without  providing  for  the 
manner  of  apportioning  the  purchase-money  between  them,  and  one 
of  them  has  died  before  any  apportionment  has  been  made.  In  such 
a  case  how  is  the  money  to  be  divided  ?  Is  the  tenant,  for  life  to  be 
deemed  entitled  to  the  income  of  the  whole  fund  during  his  life,  and 
then  the  whole  fund  go  to  the  remainder-man?  Or  is  the  value 
of  the  estate  of  each  party  to  be  ascertained,  calculating  that  of 
the  tenant  for  life  according  to  the  common  tables  respecting 
the  probabilities  of  life,  and  the  principal  of  the  fund  to  be 
apportioned  between  them  accordingly?  It  has  been  held,  upon 
deliberate  consideration,  that  the  latter  is  the  true  rule  applic- 
able to  such  cases,  upon  the  gi*ound  that  it  must  be  presumed,  in 
such  cases  of  a  joint  sale,  that  the  parties  mean  to  share  the  pur- 
chase-money according  to  their  respective  interests  in  the  estate 
at  the  time  of  the  sale,  and  not  merely  to  substitute  one  fund  for 
another.* 

'  §  489.  These  remarks  may  suflSce  to  show  (for  it  is  not  our  purpose 
to  bring  the  minute  distinctions  upon  these  important  subjects  under 
a  full  review)  ^  the  beneficial  operations  of  courts  of  equity,  in  appor- 
tionments and  contributions,  upon  this  confessedly  intricate  subject ; 


1  Sarille  v.  Saville,  2  Atk.  463,  464  ; 
Shrewsbury  v.  Shrewsbury,  1  Ves.  Jr. 
233. 

'  Amesbury  v.  Brown,  1  Ves.  480,  481  ; 
Redington  v.  Redington,  1  Ball  &  B.  143 ; 
Chaplin  v,  Chaplin.  3  P.  WiU.  234,  235. 

*  Ibid.  There  is  an  exception  to  the 
general  rule,  that  a  tenant  in  tail  is  not 
bound  to  keep  down  the  interest,  which 
confirms,  rather  than  impugns,  the  ^neral 
rule.  If  the  tenant  in  tail  is  an  infant, 
his  guardian  or  trustee  will,  in  that  case, 
be  required  to  keep  down  the  interest. 
The  reason  is,  that  the  infant,  of  his  own 
free  will,  cannot  bar  the  remainder,  and 


make  himself  absolute  owner.  Sergeson 
V.  Sealey,  2  Atk.  416,  and  Mr.  Saunders's 
note  (1),  id. ;  Amesbury  v.  Brown.  1  Vea. 
479,  480,  481 ;  Bertie  v.  Lord  Abingdon, 
3  Meriv.  560. 

*  See  Brent  v.  Best,  1  Vem.  69  ;  True- 
lock  r.  Robey,  11  Jurist,  999  ;  Thynn  r. 
Duvall,  2  Vern.  117  ;  Houghton  v.  Hap- 

food,  18  Pick.  154.  But  see  Peurhyn  v, 
[ughes,  5  Vt.8.  99,  107.  See  Edmunds  «. 
Waugh,  12  Jur.  N.  8.  326;  8.  c.  1  Eq. 
418. 

*  See  1  Bridgeman's  Digest,  Average 
and  Contribution,  III. ;  1  Chitty,  Eq.  Dig. 
Apportionment. 
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and,  also,  how  utterly  inadequate  a  court  of  common  law  would  be  to 
do  complete  justice,  in  a  vast  variety  of  cases,  which  may  easily  be 
suggested.  Without  some  proceedings,  in  the  nature  of  an  account 
before  a  Chief  Clerk,  there  would  be  no  suitable  elements,  upon  which 
any  court  of  justice  could  dispose  of  the  merits  of  such  cases,  so  as  to 
suppress  future  litigation,  or  to  administer  to  the  conflicting  rights  of 
different  parties. 

§  490.  Another  class  of  cases,  which  still  more  fully  illustrates  the 
importance  and  value  of  this  branch  of  equity  jurisdiction,  is  that  of 
General  Average,  a  subject  of  daily  occurrence  in  maritime  and 
commercial  operations.  General  average,  in  the  sense  of  the  mari- 
time law,  means  a  general  contribution,  that  is  to  be  made  by  all 
parties  in  interest,  towards  a  loss  or  expense,  which  is  voluntarily 
sustained  or  incurred  for  the  benefit  of  alL^  The  principle  upon 
which  this  contribution  is  founded,  is  not  the  result  of  contract,  but 
has  its  origin  in  the  plain  dictates  of  natural  law.^  It  has  been  more 
immediately  derived  to  us  from  the  positive  declarations  of  the  Roman 
law,  which  borrowed  it  from  the  more  ancient  text  of  the  Rhodian 
jurisprudence.  Thus,  the  Rhodian  law,  in  cases  of  jettison,  declared, 
that,  "  If  goods  are  thrown  overboard  in  order  to  lighten  a  ship,  the 
loss,  incurred  for  the  sake  of  all,  shall  be  made  good  by  the  contribu- 
tion of  all.  *  Lege  Rhodia  *  (says  the  digest), '  cavetur,  ut  si  levandae 
navis  gratia  jactus  mercium  factus  est,  omnium  contributione  sar- 
ciatur,  quod  pro  omnibus  datum  est.'  "  *  But  the  principle  is  by  no 
means  confined  to  cases  of  jettison ;  but  it  is  applied  to  all  other 
sacrifices  of  property,  sums  paid,  and  expenses  voluntarily  incurred  in 
the  course  of  maritime  voyages  for  the  common  benefit  of  all  persons 
concerned  in  the  adventure.  The  principle  has,  indeed,  been  confined 
to  a  sacrifice  of  property,  and  the  contribution  confined  to  the  pro- 
perty saved  thereby,  although  it  certainly  might  have  gone  farther, 
and  have  required  a  corresponding  apportionment  of  the  loss  or 
sacrifice  of  property  upon  all  persons,  whose  lives  have  been  pre- 
served thereby,  upon  the  same  common  sense  of  danger,  and  purchase 
of  safety,  alluded  to  by  Juvenal,  when,  in  a  similar  case,  his  friend 
desired  his  life  to  be  saved  by  a  sacrifice  of  his  property  ;  Fundite, 
qttce  mea  sfivnt  etiam  pulchei*^^vma, 

§  491.  In  general  average,  being,  then,  as  has  been  already  stated, 
not  confined  to  cases  of  jettison,  but  extending  to  other  losses  and 
expenditures  for  the  common  benefit,  it  may  readily  be  perceived, 
how  difiBcult  it  would  be  for  a  court  of  law  to  apportion  and  adjust 

>  Ahbott  on  Shipp.  Pt.   3,  ch.   8,  §  1,  1  Cox,  318,  323  ;  k.  c.  2  Bos.  k  Pull.  270, 

p.     342  ;    jMoore.    297  ;    Viners    Abridg.  274  ;  Stirling  v.  Forrester,  3  Bligli,  5l»0j 

CoTitrilaition  and  Average,  A.  pL  1,  2,  26.  596. 

-  Ibid, ;  Dering  r.  Karl  of  Winchelsea,  "  ^  Djg,  lj^.  h,  tit.  2,  I.  1. 
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the  amount,  which  is  to  be  paid  by  each  distinct  interest,  which  is 

involved    in   the  common   calamity  and    expenditure.      Take,  for 

instance,  the   common   case  of  a  general   ship   or  packet,  trading 

between  Liverpool  and  New  York,  and  having  on   board  various 

shipments  of  goods,  not  unfrequently  exceeding  a  hundred  in  number, 

consigned  to  different  persons,  as  owners  or  consignees  ;  and  suppose 

a  case  of  general  average  to  arise  during  the  voyage^  and  the  loss  or 

expenditure  to   be  apportioned    among   all  these   various   shippers 

according  to  their  respective  interests,  and  the  amount  which  the 

whole  cargo  is   to  contribute   to  the   reimbursement   thereof.    By 

the  general  rule  of  the  maritime  law,  in  all  cases  of  general  average, 

the  ship,  the  freight  for  the  voyage,  and  the  cargo  on  board,  are  to 

contribute  to  such  reimbursement,  according  to  their  relative  values. 

The  first  step  in  the  process  of  general  average,  is  to  ascertain  the 

amount  of  the  loss  for   which  contribution  is  to  be  made,  as  for 

instance,  in  the  case  of  jettison,  the  value  of  the  property  thrown 

overboard,  or  sacrificed  for  the  common  preservation.     The  value  is 

generally  indefinite  and  unascertained,  and,  from  its  very  nature, 

rarely  admits  of  an  exact  and  fixed  computation.     The  same  remark 

applies  to  the  case  of  ascertainment  of  the  value  of  the  contributory 

interest,  the  ship,  the  freight,  and  the  cargo.     These  are  generally 

differently  estimated  by  different  persons,  and  rarely  admit  of  a 

positive  and  indisputable  estimation  in  price  or  value.     Now,  as  the 

owners  of  the  ship,  and  the  freight,  and  the  cargo,  may  be,  and 

generally  ai*e,   in   the   supposed   case,   different   persons,  having  a 

separate  interest,  and  often  an  adverse  interest  to  each  other,  it  is 

obvious,  that  unless  all  the  persons  in  interest  can  be  made  parties 

in  one  common  suit,  so  as  to  have  the  whole  adjustment  made  at 

once,  and  made  binding  upon  all  of  them,  infinite  embarrassments 

must   arise,  in  ascertaining  and  apportioning  the  general    average. 

In  a  proceeding   at  the  common   law,  every  party,  having  a  sole 

and  distinct  interest,  must  be  separately  sued ;  ^  and  as  the  verdict 

and  judgment  in  one  case  will  not  only  not  be  conclusive,  but  not 

even  be  admissible  evidence  in  another  suit,  as  it  is  res  inter  alios 

acta;  and  as  the  amount  to  be  recovered  must  in  each  case  depend 

upon  the  value  of  all  the  interests  to  be  affected,  which,  of  course, 

might  be  differently  estimated  by  different  juries,  it  is  manifest  that 

the  grossest  injustice,  or  the  most  oppressive  litigation  might  take 

place  in  all  cases  of  general  average  on  board  of  general  ships.    A 

court  of  equity,  having  authority  to  bring  all  the  parties  before  it, 

and  to  refer  the  whole  matter  to  a  Chief  Clerk,  to  take  an  account, 

and  to  adjust  the  whole  apportionment  at  once,  affords  a  safe,  con- 

»  Abbott  on  Shipp.  Pt.  3.  ch.  8,  §  17. 
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venient,  and  expeditious  remedy.  And  it  is  accordingly  the  customary 
mode  of  remedy  in  all  cases,  where  a  controvei'sy  arises,  and  a  court 
of  equity  exists  in  the  place,  capable  of  administering  the  remedy.^ 

§  492.  Another  class  of  cases,  to  illustrate  the  beneficial  eflFects  of 
equity  jurisdiction  over  matters  of  account,  is  that  of  Contribution 
BETWEEN  Sureties,  who  are  bound  for  the  same  principal,  and  upon 
his  default,  one  of  them  is  compelled  to  pay  the  money,  or  to  perform 
any  other  obligation,  for  which  they  all  became  bound.*  In  cases  of 
this  sort,  the  surety  who  has  paid  the  whole,  is  entitled  to  receive 
contribution  from  all  the  others,  for  what  he  has  done  in  relieving 
them  from  a  common  burden.' 

§  493.  The   claim   certainly  has   its    foundation  in  the  clearest 
principles  of  natural  justice ;  for,  as  all  are  equally  bound  and  are 
equally  relieved^  it  seems  but  just  that  in  such  a  case  all  should 
contribute  in  proportion  towards  a  benefit  obtained  by  all,  upon  the 
maxim,  Qui  aentit  commodum,  sentire  debet  et  onus^     And  the 
doctrine  has  an  equal  foundation  in  morals  ;  since  no  one  ought  to 
profit  by  another  man's  loss ;  where  he  himself  has  incurred  a  like 
responsibility.      Any  other  rule  would  put  it  in  the  power  of  the 
creditor  to  select  his  own  victim  ;  and,  upon  motives  of  mere  caprice 
or  favouritism,  to  make  a  common  burden  a  most  gi'oss  personal 
oppression.     It  would  be  against  equity  for  the  creditor  to  exact  or 
receive  payment  from  one,  and  to  permit,  or  by  his  conduct  to  cause, 
the  other  debtoi-s  to  be  exempt  from  payment.     And  the  creditor  is 
always  bound  in  conscience,  although  he  is  seldom  bound  by  contract, 
as  far  as  he  is  able,  to  put  the  party  paying  the  debt  upon  the  same 
footing  with  those  who  are  equally  bound.^     It  can  be  no  matter  of 
surprise,  therefore,  to  find,  that  courts  of  equity,  at  a  very  early 
period,  adopted  and  acted  upon  this  salutary  doctrine,  as  equally 
well  founded  in  equity  and  morality.®    The  ground  of  relief  does 
not,  therefore,  stand  upon  any  notion  of  mutual  contract,  express  or 
implied,  between  the  sureties  to  indemnify  each  other  in  proportion 
(as  has  sometimes  been  argued ) ;  but  it  arises  from  principles  of 
equity,  independent  of  contract.^ 


1  Abbott  on  Shipp.  Pt.  3,  ch.  8,  §  17 ; 
Shepherd  v.  Wright,  Shower,  Pari.  Cas. 
18 ;  Hallett  v.  Bousefield,  18  Ves.  190, 
196. 

2  Com.  Dig.  Chancery,  4  D.  6. 

'  Layer  a?.  Nelson,  1  Vem.  456.  On 
the  subject  of  contribution,  there  is  a 
valuable  note  of  the  Reporter's  to  the  case 
of  Averall  v.  Wade,  Lloyd  &  Goold,  264  to 
266  ;  Spencer  v.  Parry,  8  Adolph.  &  EIL 
331  ;  Davies  v.  Humphries,  6  Maule  & 
Selw.  153  ;  Cowell  v.  Kdwards,  2  Bos.  & 
Pull.  268;  Brown  u  Lee,  6  B.  &  C. 
689  ;  Kemp  t>.  Finden,  12  M.  &  W.  421, 


*  See  Shelly's  case,  1  Co.  99  ;  Dering  v. 
Earl  of  Winchelsea,  1  Cox,  318,  322  ;  s.  c. 
2  Bos.  &  I*ull.  270,  274  ;  Craythome  v. 
Swinburne,  14  Ves.  159 ;  Rogers  v,  Mac- 
kenzie, 4  Yes.  752. 

6  Stirling  v.  Forrester,  3  Bligh,  590, 
591. 

•  Com.  Dig.  Chancery,  4  D.  6,  S.  2  ; 
Peter  v.  Rich,  1  Ch.  34 ;  Morgan  v.  Sey- 
mour, 1  Ch.  121 ;  Stirling  v.  Forrester,  3 
Bligh,  5&0>  591. 

7  Dering  v.  Earl  of  Wincholsea,  1  Cox, 
318  ;  8.  c.  2  Bos.  &  Pull.  270 ;  Ex  parte 
Gilford,  6  Ves.  805 ;  Craythome  t.  Swin* 
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§  494.  In  the  Roman  law  analogous  principles  existed,  although, 
from  the  different  aiTangements  of  that  system,  they  were  developed 
under  very  different  modifications.  By  that  law,  sureties  were  liable, 
indeed,  for  the  whole  debt  due  to  the  creditor  ;  but  this  liability  was 
subject  to  three  modifications.  In  the  firet  place,  the  creditor  was 
generally  bound  to  proceed  by  process  of  discussion  (as  it  is  now 
called),  in  the  first  instance  against  the  principal  debtor,  to  obtain 
satisfaction  out  of  his  effects,  before  he  could  resort  to  the  sureties. 
In  the  next  place,  in  a  suit  against  one  surety,  although  each  surety 
was  bound  for  the  whole  debt  after  the  discussion  of  the  principal 
debtor ;  yet  the  surety  in  such  suit  had  a  right  to  have  the  debt 
apportioned  among  all  the  solvent  sureties  on  the  same  obligation, 
so  that  he  should  be  compellable  to  pay  his  own  share  only ;  and 
this  was  called  the  benefit  of  division.^  But  if  a  surety  should  pay 
the  whole  debt,  without  insisting  upon  the  benefit  of  division,  then 
he  had  no  right  of  recourse  over  against  his  co-sureties,  unless  (which 
is  the  thiid  case),  upon  the  payment,  he  procured  himself  to  be 
substituted  to  the  original  debt  (which  he  might  insist  on)  by  a 
cession  thereof  from  the  creditor  ;  in  which  case  he  might  insist  upon 
a  payment  of  a  proper  proportion  from  each  of  his  co-sureties.^ 
And,  in  case  of  the  insolvency  of  either  of  the  sureties,  the  share 
of  the  insolvent  was  to  be  apportioned  upon  all  the  solvent 
sureties,  jrro  ratd.^  The  same  principles  in  a  great  measure, 
but  not  in  all  cases,  now  regulate  the  same  subject  among  the 
continental  nations  of  Europe,  whose  jurisprudence  is  derived  from 
the  civil  law,* 


burne,  14  Vea  159  ;  Stirling  v.  Foirester, 
8  Bligh,  690,  596  ;  Onge  v.  Truelock,  2 
Molloy,  31,  42 ;  Copis  v.  Middleton,  1 
Turn.  &  Russ.  224 ;  Hodgson  v.  Shaw,  3 
Mylne  &  Keen,  191.  In  Stirling  v.  For- 
rester, 3  Bligh,  496,  Lord  Redesdale  said : 
**The  decision  in  Deringu.  Lord  Winchel- 
sea  (1  Cox,  318  ;  2  Bos.  &  PuU.  270)  pro- 
ceeded on  a  principle  of  law,  which  must 
exist  in  all  countries,  that,  where  several 
persons  are  debtors,  all  shall  be  ecjual. 
The  doctrine  is  illustrated  in  that  case  by 
the  practice  in  questions  of  average,  &c., 
where  there  is  no  express  contract,  but 
equity  distributes  the  loss  equally.  On 
the  prisage  of  wines,  it  is  immaterial  whose 
wine^  are  taken ;  all  must  contribute 
equally.  So  it  is  where  goods  are  thrown 
overboard  for  the  safety  of  the  ship.  The 
ow net's  of  the  goods  saved  by  that  act 
must  contribute  proportionally  to  the  loss. 
The  duty  of  contriDution  extends  to  all 
persons  who  are  within  the  scope  of  the 
equitable  obligation."  Post,  §  495,  note  (2). 
»  1  Domat,  B.  3,  tit  4,  §  2,  art.  1,  6  ; 
Pothier  on  Oblig.  by  Evans,  n.  407 ; 
Pothier,  Pand.  Lib.  46,  tit.  1,  §  5,  art.  1, 


nn.  41  to  45  ;  id.  art  3,  nn.  51  to  61. 

2  1  Domat,  B.  8,  tit.  4,  §  4,  art.  1  ; 
Pothier  on  Oblig.  by  Evans,  nn.  407,  519, 
520,  621  (556,  557,  658,  of  the  French 
editions) ;  Pothier,  Pand.  Lib.  56,  tit.  1, 
art.  2,  nn.  45  to  61. 

»  1  Domat,  B.  3,  tit.  4,  art.  2  ;  Pothier 
on  Oblig.  by  Evans,  nn.  407,  415,  418, 
419,  420,  421,  445,  518,  519,  620,  521 
(555  to  569,  of  French  editions)  ;  id.  282 ; 
Pothier,  Pand.  Lib.  46,  tit  1,  art.  2,  nn. 
45  to  51  ;  Dig.  Lib.  46,  tit  1,  1.  26  ;  Cod. 
Lib.  8,  tit.  14,  1.  2.  See  also  1  Bell, 
Comm.  B.  3,  Pt  1,  ch.  8,  §  3,  arts.  288  to 
286 ;  Ersk.  Inst  B.  3,  tit.  3^  arts.  61  to 
74  ;  1  Domat,  B.  3,  tit.  1,  §  3,  art  6,  and 
Domat's  note  ;  postj  §  635. 

*  Merlin,  Repert.  art.  Discussion  ;  id. 
Division  ;  Pothier  on  Oblig.  by  Evans,  Pt. 
2,  ch.  6,  art.  2,  nn.  407,  415,  416 ;  id.  Pt. 
2,  cb.  3,  art.  8,  n.  280 ;  id.  Pt  8,  ch.  1, 
art.  6,  §  2,  nn.  519  to  524  (556  to  659,  of 
the  French  editions) ;  1  Domat,  B.  3,  tit 
1,  §  3,  art.  6,  and  Domat's  note,  ibid.  ; 
Cod.  Lib.  8,  tit  14,  1.  2.  The  same  prin- 
ciple, in  regard  to  the  necessitv  of  the 
creditors  discussing  the  princiiMi  debtor 
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§  494  a.  In  the  late  case  of  ex  parte  Snowdou,  it  was  held  that  a 
surety  is  Dot  entitled  to  call  on  his  co-surety  for  contribution,  until 
he  has  paid  more  than  his  proportion  of  the  debt  due  to  the  principal 
creditor  even  though  the  co-surety  has  not  been  required  by  the 
creditor  to  pay  anything,  provided  that  the  co-surety  has  not  been 
released  by  the  creditor. 

§  495.  Originally,  it  seems  to  have  been  questioned,  whether  contri- 
bution between  sureties,  unless  founded  upon  some  positive  contract 
between  them,  incurring  such  liability,  was  a  matter  capable  of  being 
enforced  at  law.  But  there  is  now  no  doubt  that  it  may  be  enforced 
at  law,  as  well  as  in  equity,  although  no  such  contract  exists.^  And  it 
matters  not,  in  case  of  a  debt,  whether  the  sureties  are  jointly  and 
severally  bound,  or  only  severally,  or  whether  {heir  suretyship  arises 
under  the  same  obligation  or  instrument,  or  under  divers  obligations 
or  instruments,  if  all  the  instruments  are  for  the  same  identical  debt.* 


before  resorting  to  the  surety,  has  been 
adopted  in  most  countries  deriving  their 
jurisprudence  from  the  civil  law  ;  but  it  is 
not  universally  adopted.  It  prevails  in 
France,  Holland,  and  Scotland  ;  but  not 
(as  it  seems)  generally  in  Germany.  See 
Mr.  Chancellor  Kent's  learned  opinion  in 
Hayes  v.  Ward,  4  Johns.  Ch.  130  to  135, 
whei-e  he  cites  the  foreign  authorities  on 
this  point.  These  authorities  fully  justify 
his  statement.  The  following  extract  from 
that  opinion  may  be  acceptable.  **  Accord- 
ing to  the  Roman  law,  in  use  before  the 
time  of  Justinian,  the  creditor,  as  with  us, 
could  apply  to  the  surety,  before  applying 
to  the  prmcipaL  Jure  nostro  est  potestas 
creditori,  relicto  reo,  eligendi  fidejussores 
(Code,  Lib.  8,  tit.  41,  §  6)  ;  and  the  same 
law  was  declared  in  another  imperial  ordi- 
nance (Code,  Lib.  8,  tit.  41,  §  19). 
But  Justinian,  in  one  of  his  Novels  (Nov. 
cIl  1,  entitled  Ut  Creditores  primo  loco 
conveniant  Principalem),  allowed  to  sure- 
ties the  exception  of  discussion,  or  beiii- 
licium  ordinis,  by  which  they  could  require 
that,  before  they  were  sued,  the  principal 
debtor  should,  at  their  expense,  be  prose- 
cuted to  judgment  and  execution.  It  is  a 
dilatory  exception,  and  puts  off  the  action 
of  the  creditor  against  the  surely,  until 
the  remedy  against  the  principal  debtor 
has  been  sufficiently  exhausted.  This  pro- 
vision in  the  Novels  has  not  been  followed 
in  the  states  and  cities  of  Germany,  except 
in  Pomerania  (Heinecc.  £lem.  Jur.  Germ. 
Lib.  2,  tit  146,  §§  449,  450,  461,  465)  ; 
but  it  has  been  adopted  in  those  other 
countries  in  Europe,  as  France,  Holland, 
Scotland,  &c,  which  follow  the  rules  of 
the  civil  law  (Pothier,  Traits  des  Oblig. 
No.  407-414  ;  Code  Napol^n,  No.  2021, 
2,  8  ;  Voet,  Com.  ad.  Pand.  tit.  De  Fide- 
jussoribus,  46,  1,  14-20;  Hub.  Prselec. 
Lib.  3,  tit  21,  §  6  ;  Ersk.  Inst  504,  §  61). 
A  rule  of  such  general  adoption  shows  that 


there  is  nothing  in  it  inconsistent  with 
the  relative  rights  and  duties  of  principal 
and  surety,  and  that  it  accords  with  a 
common  sense  of  justice,  and  the  natural 
equity  of  mankind."  It  may  be  well  here 
to  state  that  I  generally  cite  Pothier  on 
Obligations  from  Mr.  Evans's  edition.  It 
is  important  to  remark  that  after  n.  456, 
in  Evans's  edition,  the  subsequent  numbers 
differ  from  the  common  French  editions, 
owing  to  Pothier  having,  in  his  later 
editions,  inserted  between  that  number 
and  No.  457,  a  new  section  containing 
thirty-five  numbers,  so  that  No.  457,  in 
Evans's  edition,  stands  in  the  common 
editions  of  Pothier,  No.  493.  See  Mr. 
Evans's  note  (a)  to  Pothier  on  Oblig.  Pt 
2,  ch.  6,  §9,  p.  306.  This  explanation 
may  be  useful  to  the  reader  to  prevent  mis- 
takes, or  supposed  mistakes,  in  the  refer- 
ences usually  made  in  English  and  Ameri- 
can works  to  Pothier.     Po3i,  §§  635  to  640. 

1  See  Kemp  v,  Finden,  12  M.  &  W.  421. 
That  the  doctrines  as  to  principal  and 
surety  are  the  same  at  law  and  in  equity, 
see  Cooper  v.  Evans,  4  En.  45. 

*  Dering  v.  Earl  of  Winchelsea,  1  Cox, 
318  ;  8,  c.  2  Bos.  k  Pull.  270  ;  1  Saun. 
264  (a),  Mr.  Williams's  note  (c) ;  Cray- 
thome  V.  Swinburne,  14  Ves.  169,  169. 
In  Stirling  v,  Forrester  (3  Bligh,  590, 
O.S.),  Lord  Redesdale  said:  "The  prin- 
ciple established  in  the  case  of  Dering  v. 
Lord  Winchelsea,  is  universal,  that  the 
right  and  duty  of  contribution  is  founded 
in  doctrines  of  equity.  It  does  not  depend 
ui)on  contract.  If  several  persons  are 
indebted,  and  one  makes  the  payment,  the 
creditor  is  bound  in  conscience,  if  not  by 
contract,  to  give  to  the  party  paying  the 
debt  all  his  remedies  against  the  other 
debtors.  The  cases  of  average  in  equity 
rest  upon  the  same  principle.  It  would 
be  against  equity  for  ttie  creditor  to  exact 
or  receive  payment  from  one,  and  to  per* 
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§  496.  But  still  the  jurisdiction  assumed  in  courts  of  law  upon 
this  subject,  in  no  manner  affected  that  originally  and  intrinsically 
belonging  to  equity.^  Indeed,  there  were  many  cases  in  which  the 
relief  was  more  complete  and  effectual  in  equity  than  it  could  be  at  law ; 
as,  for  instance,  where  an  account  and  discovery  were  wanted ;  or 
where  there  were  numerous  parties  in  interest,  which  would  occasion 
a  multiplicity  of  suits.^  In  some  cases  the  remedy  at  law  was 
utterly  inadequate.  As,  if  there  were  several  sureties,  and  one  was 
insolvent,  and  another  paid  the  debt,  he  could,  at  law,  recover  from 
the  other  insolvent  sureties  only  the  same  share  as  he  could  if  all 
were  solvent.  Thus,  if  there  were  four  sureties,  and  one  was  insolvent, 
a  solvent  surety,  who  paid  the  whole  debt,  could  recover  only  one- 
fourth  part  thereof  (and  not  a  third  part)  against  the  other  two 
solvent  sureties.'  But  in  a  court  of  equity,  he  will  be  entitled  to 
recover  one-third  part  of  the  debt  against  each  of  them ;  for,  in 
equity,  the  insolvent's  share  is  apportioned  among  all  the  other 
solvent  sureties  *  Now,  by  the  effect  of  the  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  sect,  25,  sub-sect  11,  the  rule  in  equity  will 
prevail  in  all  divisions  of  the  High  Court. 

§  497.  And  upon  the  like  grounds,  if  one  of  the  sureties  dies,  the 
remedy  at  law  was,  until  the  Judicature  Act,  1873,  only  against  the 
surviving  parties ;  whereas,  in  equitj%  it  may  be  enforced  against  the 
representative  of  the  deceased  party,  and  he  may  be  compelled  to 
contribute  his  share  to  the  surviving  surety,  who  shall  pay  the  whole 
debt.*^  Where  there  are  several  distinct  bonds  with  different  penal- 
ties, and  a  surety  upon  one  bond  pays  the  whole,  the  contribution 
between  the  sureties  is  in  proportion  to  the  penalties  of  their  respec- 
tive bonds.  But,  as  between  the  sureties  to  the  same  bond,  the 
general  rule  is  that  of  equality  of  burden,  inter  sese.^ 

§  497  a.  It  may  be  questioned  whether  the  more  recent  decisions 


mit,  or  by  his  conduct  to  cause,  the  other 
debtors  to  be  exempt  from  payment.  He 
is  bound,  seldom  by  contract,  but  always 
in  conscience,  as  far  as  he  is  able,  to  put 
the  partj'  paying  the  debt  upon  tlie  same 
footing  with  those  who  are  equally  bound. 
That  was  the  principle  of  decision  in 
Bering  v.  Lord  "Winchelsea ;  and  in  that 
case  there  was  no  evidence  of  contract,  as 
in  this.  So,  in  the  case  of  land  descending 
to  coparceners,  subject  to  a  debt ;  if  the 
creditor  proceeds  sgainst  one  of  the  co- 

Imrcenera,  the  others  must  contribute. 
if  the  creditor  discharges  one  of  the  co- 
parceners, he  cannot  proceed  for  the  whole 
debt  against  the  others  ;  at  the  most,  they 
are  only  bound  to  pay  their  proportions." 
His  lordship  afterwards,  in  pronouncing 
judgment,  added  the  words  which  have 
been  already  cited  in  §  498,  note.     See 


post,  §  498,  in  what  cases  no  contribution 
is  allowed. 

I  Wright  V.  Hunter,  5  Ves.  792. 

*  Ciuythome  r.  Swinburne,  14  Ves. 
169 :  Cowell  v.  Edwards,  2  Bos.  &  Pnll. 
268  ;  Wright  v.  Hunter,  6  Ves.  792. 

'  Cowell  V.  Edwards,  2  Bos.  &  Pull. 
268  ;  Brown  v.  Lee,  6  B.  &  Cress.  697. 
See  also  Rogers  v.  Mackenzie,  4  Yes.  752  ; 
Wright  V.  Hunter,  6  Ves.  792. 

*  Peter  v.  Rich,  1  Ch.  Rep.  84  ;  Cowell 
V.  Edwartls,  2  Bos.  &  Pull.  268 ;  Hale  v. 
Harrison,  1  Ch.  Cas.  246  ;  Dering  v.  Earl 
of  Winchelsea,  2  Bos.  k  Pull.  270  ;  s.  c. 
1  Cox,  318.  But  see  Swain  v.  Wall,  1  Ch. 
Rep.  149,  150,  161. 

*  Primrose  v,  Bromley,  1  Atk.  89. 

'  See  Dering  v.  Earl  of  Winchelsea,  1 
Cox,  318  ;  8.  c.  2  Bos.  &  Pull.  270  ;  anU, 
§  496. 
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in  courts  of  equity  justify  any  such  discrimination  between  sureties 
for  the  same  debt,  by  different  bonds,  with  different  sums  as  penal- 
ties,^  unless  where  the  purpose  of  the  different  sums  in  which  the 
sureties  are  bound  is  to  show  that  the  obligor  incurs  the  hazard  of 
only  a  portion  of  the  debt,  or  a  portion  of  what  the  other  sureties 
assume.^ 

§  498.  These  are  cases  of  contribution  of  a  simple  and  distinct 
character.  But,  in  cases  of  suretyship,  others  of  a  very  complicated 
nature  may  arise,  from  counter  equities  between  some  or  all  of  the 
parties,  resulting  from  contract,  or  from  equities  between  themselves, 
or  from  peculiar  transactions  regarding  third  persons.  Thus,  for 
instance,  although  the  general  rule  is,  that  there  shall  be  a  contribu- 
tion between  sureties,  by  the  rule  of  equality,  that  may  be  modified  by 
express  contract  between  them ;  and,  in  such  a  case,  courts  of  equity 
will  be  governed  by  the  terms  of  such  contract,  in  giving  or  refusing 
contribution.  In  like  manner,  there  may  arise  by  implication,  from 
the  very  nature  of  the  transaction,  an  exemption  of  one  surety  from 
becoming  liable  to  contribution  in  favour  of  another.  Thus,  if  one 
surety  should  not  upon  his  own  mere  motion,  but  at  the  express 
solicitation  of  his  co-surety,  become  a  party  to  the  instrument ;  and 
such  co-surety  should  afterwards  be  compelled  to  pay  the  whole 
debt ;  in  such  a  case,  he  would  not  be  entitled  to  contribution,  unless 
it  clearly  appeared  that  there  was  no  intention  to  vary  the  general 
right  of  contribution,  in  the  understanding  of  the  parties.^  So,  if 
different  sureties  should  be  bound  by  different  instruments,  for  equal 
portions  of  the  debt  of  the  same  principal,  and  it  clearly  appeared 
that  the  suretyship  of  each  was  a  separate  and  distinct  transaction, 
there  would  be  no  right  of  contribution  of  one  against  the  other.* 
So,  if  there  should  be  separate  bonds,  given  with  different  sureties, 
and  one  bond  is  intended  to  be  subsidiary  to,  and  a  security  for  the 
other,  in  case  of  a  default  in  payment  of  the  latter,  and  not  to  be 
a  primary  concurrent  security ;  in  such  a  case,  the  sureties  in  the 
second  bond  would  not  be  compellable  to  aid  those  in  the  first  bond 
by  any  contribution.^ 

§  498  a.  A  question  of  another  sort  has  arisen :    How  far,  and 


1  Coope  V.  Twynam,  1  T.  &  Russ.  426  ; 
post,  §  498  ;  ante,  §  495. 

2  Swain  v.  Wall,  1  Ch.  149  ;  Craythorne 
V.  Swinburne,  14  Vea.  159,  169 ;  Dering 
v.  Earl  of  Winchelsea,  1  Cox,  318  ;  8.  c.  2 
Bos.  &  PulL  270. 

*  Turner  v.  Dairies,  2  Esp.  478  ;  Mayhew 
V.  Crickett,  2  Swanst.  185. 

*  Coope  V.  Twynam,  1  Turn.  &  Rnss. 
426.  It  would  be  different,  if  it  should 
appear  that  it  wa.s  the  same  transaction 
split  into  different  parts  by  the  agreement 
of  all  the  parties,    ibid. 


*  Craythorne  t>.  Swinburne,  14  Ves.  159. 

See  Cooke  v. ,  2  Freem.  97.     Where 

two  were  sureties  on  a  bond,  which  pro- 
vided that  no  new  arran^ment  between 
principal  and  creditor  should  discharge 
sureties,  and  one  of  the  sareties  became 
insolvent,  and  a  third  party  became  bound 
as  surety  for  the  whole  debt  bv  a  separate 
instrument,  and  paid  the  debt,  he  had 
contribution  against  the  solvent  surety  on 
the  first  bond.  Whiting  v.  Burke,  10  Eq. 
589  ;  6  Ch.  842. 
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under  what  circumslanccs,  the  discharge  of  one  surety  hy  the  creditor 
would  operate  as  a  discharge  of  the  other  sureties  from  their  h'ability. 
It  seems  now  clearly  established  at  la\p,  that  a  release  or  discharge  of 
one  surety  by  the  creditor  will  operate  as  a  discharge  of  all  the  other 
sureties,  even  though  it  may  be  founded  on  a  mere  mistake  of  law.^ 
But  it  niav  be  doubtful,  whether  the  same  rule  will  be  allowed  univer- 
sally  to  prevail  in  equity.  Thus,  if  a  creditor  has  accepted  a  compo- 
sition from  one  surety,  and  discharged  him,  it  has  been  thought  that 
he  might  still  recover  against  another  surety  his  full  proportion  of  the 
original  debt,  without  deducting  the  composition  paid,  if  it  did  not 
exceed  the  proportion  for  w^hich  the  surety  w^as  originally  liable.  In 
other  words,  each  surety,  notwithstanding  such  discharge,  might  be 
held  liable  in  equity  to  pay  his  share  of  the  original  debt,  treating 
each  as  liable  for  his  equal  or  pro  raid  proportu^,  upon  an  equitable 
apportionment  of  it*    The  bond  fide  holder  of  a  bill  of  exchange. 


^  Nicholson  v.  Re  veil,  4  Adolph.  k 
Ellifl,  676  ;  a.  c.  6  Nev.  &  Mann,  200  ; 
ante,  §  112 ;  Pledge  v.  Buss,  Johnson, 
663. 

»  In  Ex  parte  Gifford  (6  Ves.  805),  Lord 
Eldon  held,  that  a  discharge  of  one  surety 
did  not  discharge  the  other  sureties  ;  and 
that,  as  each  surety  was  bound  to  contri- 
bute his  share  towards  the  general  pay- 
ment, no  one  could  recover  over  against 
another  who  had  been  discharged,  unless 
for  the  excess  paid  by  him  beyond  his  due 
proportion.  The  creditor  might,  there- 
fore, accept  a  composition  from  one  surety, 
and  still  proceed  against  another,  to  recover 
his  full  proportion  of  the  original  debt, 
without  aeducting  the  composition  paid, 
if  it  did  not  exceed  the  proportion  for 
which  the  surety  was  originally  liable. 
Mr.  Theobald,  in  his  Treatise  on  Principal 
and  Surety  (ch.  11,  §  283,  note  (i).  p. 
267),  thinks  this  decision  could  not  have 
been  made  ;  and  that  it  is  inisreported.  I 
see  no  reason  to  question  either  the  accu- 
racy of  the  report,  or  the  soundness  of  the 
doctrine.  If  the  discharge  of  one  surety 
is  not  the  discharge  of  another,  it  seems 
difficult  to  see  how  the  sum  paid  by  one 
burety  shall  take  away  the  obligation  of 
another  to  pay  his  proportion  of  the  ori- 
ginal debt,  if,  upon  the  discharge,  the 
right  to  proceed  against  such  surety  for 
his  proportion  was  expressly,  or  by  impli- 
cation, reserved  to  the  extent  of  that  pro- 
})ortion.  Ihis  se^ns  to  have  been  the 
ground  of  Lord  Eldon's  decision.  In  Stir- 
line  V.  Forrester  (8  Bligh,  691),  Lord 
Redesdale  said  :  '*  If  the  creditor  dis- 
charges one  of  the  coparceners,  he  cannot 
proceed  for  his  whole  debt  against  the 
others  ;  at  the  most,  they  are  only  bound 
for  their  proportions."  The  same  prin- 
ciple would  apply  to  co-sureties ;  and, 
indeed,  Stirling  v,  Forrester  (3  Bligh,  591, 
596)  seems  mainly  to  have  been  decided 


upon  this  ^und.  The  distinction  is  be- 
tween a  dischai^  of  the  principal,  and  a 
discharge  of  the  surety  ;  between  a  part- 
payment  by  a  surety,  and  a  part-payment 
by  the  principal.  In  the  case  of  >iichol- 
son  V.  Kevell  (4  Adolph.  k  Ellis,  675  ;  s.  c. 
6  Nev.  &  Mann.  192,  200),  the  Court  of 
King's  Bench  decided  that  the  creditor*s 
discharge  of  one  debtor,  on  a  joint  and 
several  note,  was,  in  law,  a  discharge  of 
all  the  debtors.  Lord  Denman,  in  de- 
livering the  judgment  of  the  court,  said  : 
**This  view  cannot,  perhaps,  be  made 
entirely  consistent  with  all  that  is  said  by 
Lord  Eldon,  in  the  case  Ex  parte  GifTonJ, 
where  his  lordship  dismissed  a  petition  to 
expunge  the  proof  of  a  surety  against  the 
estate  of  a  co-surety.  But  the  principle 
to  which  we  have  adverted,  was  not  pre- 
sented to  his  mind  in  its  simple  form  ; 
and  the  point,  certainly,  did  not  undergo 
much  consideration.     For  some  of  tlie  ex- 

Sressions  employed  would  seem  to  lay  it 
own,  that  a  joint  debtee  might  release 
one  of  his  debtors,  and  yet,  by  using  some 
language  of  reseiTation  in  the  agreement 
between  himself  and  such  debtor.  Keep  his 
remedy  entire  against  the  others,  even 
without  consulting  them.  If  Ix)rd  Eldon 
used  any  language  which  could  be  so  in- 
terpreted, we  must  conclude  that  he  either 
did  not  guard  himself  so  cautiously  as  he 
intended,  or  that  he  did  not  lend  tliat 
degree  of  attention  to  the  legal  doctrine 
connected  with  the  case  before  nim,  which 
he  was  accustomed  to  afford.  We  do  not 
find  that  any  other  authority  clashes  with 
our  present  judgment,  which  must  be  in 
favour  of  the  defendant. "  It  is,  however, 
to  be  remembered,  that  his  lordship  was 
here  dealing  with  the  question  at  law ; 
but  it  by  no  means  follows,  that,  because 
a  security  is  extinguished  at  law,  therefore 
it  is  extinguished  in  equity,  if  it  is  the 
clear  intention  of  the  parties  that  it  shall 
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who  takes  it  witjiout  notice  that  the  acceptor  signed  for  accommo- 
dation merely,  is  not  precluded  from  releasing  the  drawee  by  notice 
subsequently  acquired.^  But  if  this  fact  be  known  to  the  creditor  at 
the  time  he  accept  the  bill,  for  a  guaranty  of  a  floating  balance  of 
account,  he  is  bound  to  deal  with  the  several  parties  upon  the  paper 
according  to  their  actual  and  not  their  apparent  relations  to  each 
other.^  But  if  the  creditor  is  informed,  when  his  debt  is  contracted, 
that  the  relation  of  principal  and  surety  exists  between  his  co-debtors, 
he  is  bound  thereafter  to  treat  them  as  such  at  his  peril.^  In  the 
late  case  of  Duncan,  Fox  &  Co.  ^6.  North  and  South  Wales  Bank,*  it 
was  held  by  the  House  of  Lords  that  the  acceptor  of  a  bill  of 
exchange  knows  that  by  his  acceptance  he  does  an  act  which  will 
make  him  liable  to  indemnify  any  indorser  of  it  who  may  afterwards 
pay  it  The  indorser  is  a  surety  for  the  payment  to  the  holder,  and 
having  paid  it,  is  entitled  to  the  benefit  of  any  secuiities  to  cover  it 
deposited  with  the  holder  by  the  acceptor,  and  he  is  so  entitled 
whether  at  the  time  of  his  indorsement  he  knew,  or  did  not  know  of 
the  deposit  of  those  securities. 

§  498  6.  The  rule  laid  down  in  the  preceding  section,  that  where 
the  creditor  varies  the  contract  by  an  arrangement  between  himself 
and  the  principal,  without  the  privity  of  the  surety;  or  between  him- 
self and  one  or  more  of  the  sureties,  without  the  concurrence  of  the 
others ;  as  if  he  release  one  of  the  sureties,  that  he  thereby  vitiates 
his  claim  against  the  surety  not  consulted  only  to  the  extent  of  the 
injury  thereby  sustained  by  him,  may  have  the  countenance  of  abso- 


not  be  extin^iished.  Sec  Story  ou  £q. 
Jurisp.  §§  1870,  1372.  Pothier  adopts 
very  much  the  same  principles  and  i*easou- 
ings  as  Lord  Kldon ;  asserting  that  the 
release  by  the  creditor  of  one  debtor  would 
Mberate  all  the  others,  if  the  creditor 
meant  thereby  to  extinguish  the  debt ; 
but  not,  if  the  creditor  meant  to  reserve 
liis  rights  against  the  other  co-debtors  for 
their  proportions.  1  Pothier  on  Oblig.  by 
Evans,  nn.  275,  278,  279,  280,  281  ;  id. 
n.  521  [556].  Pothier  has  also  treated  the 
i)oint  of  a  discharge  of  one  surety ;  and  he 
iiolds,  that  a  discnai^e  of  one  surety  dis- 
charges the  other  sureties  for  such  pro- 
portion of  the  debt  as,  upon  payment  of 
the  whole  debt,  they  could  have  had 
recourse  to  him  for.  Pothier  on  Oblig. 
by  £vans,  nn.  275,  277,  280,  281,  428, 
429  ,  445,  519,  520,  521,  521  B,  523 
[nn.  556-560  of  the  French  editions].  The 
rule  of  the  civil  law  is  the  same.  Si  ex 
duobus,  qui  apud  te  iidejusseraut  in  viginti, 
alter,  ne  ab  eo  pateres,  quinque  tibi  deberit, 
vel  promiserit ;  nee  alter  liberabitur.  £t 
si  ab  altero  ftUndecim  petere  institueris, 
nulla  exceptione  (cedendarum  actionem) 
summoveris.  Reliqua  autem  quinque,  si 
a  priori  iidejussore  petere  institueris,  doli 


mali  exceptione  summoveris.  Dig.  Lib. 
46,  tit  1,  1.  15,  §  1 ;  Pothier,  Pand.  Lib. 
46,  tit.  1,  n.  47  ;  ante,  §  164  a,  and 
note. 

*  Graham,  ex  parUj  5  De  G.,  M.  &  G. 
356.  Sec  Oriental,  &c.,  Co.  v.  Ovcrend,  7 
Ch.  142. 

'  Davies  v.  Stainbank,  6  De  G.,  M.  & 
G.  679.  But  this  latter  case  seems  to  rest 
mainly  upon  the  ground  that  the  bill  was 
held  as  a  mere  guaranty.  It  was  held 
that  a  landlord,  who  made  distress  for  rent 
upon  property  he  held  as  security  for  a 
loan  to  the  tenant,  thereby  released  the 
surety.  Pearl  v.  Deacon,  1  De  G.  &  Jones, 
461. 

'  Wythes  v.  Labouchere,  3  De  G.  &  J. 
598. 

*  6  App.  Cas.  1,  overrules  the  judgment 
of  the  Court  of  Appeal  reported  11  Ch.  D. 
88.  It  is  somewhat  remarkable  that  the 
point  on  which  the  judgment  of  the  Coui-t 
of  Appeal  mainly  turned,  viz.,  that  the  se- 
curity given  was  not  a  security  given  by 
the  acceptor,  but  by  a  surety  as  Detween 
whom  and  Duncan,  Fox'k  Co.,  the  latter 
were  primarily  liable,  was  hardly  alluded 
to  in  the  House  of  Lords. 


^ 
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lute  moral  justice,  and  has  certainly  been  sustained  by  the  opinions 
of  eminent  judges.^  But  it  is  not  supported  by  the  general  course  of 
modem  decisions,  and  is  at  variance  with  the  cardinal  principle  of  the 
law  of  suretyship,  that  the  surety  may  claim  to  stand  upon  the  very 
terms  of  his  contract.*  And  where  a  landlord  held  a  note  with  surety 
for  money  loaned  his  tenant,  and  had  also  a  security  for  this  and  other 
money  subsequently  lent,  by  the  mortgage  of  the  tenant's  furniture,  it 
was  held,  that  he  released  the  surety  by  taking  the  furniture  under  a 
distress  for  rent  in  arrear.^ 

§  498  c.  Indeed,  circumstances  ftiay  exist,  under  which  even  a 
release  of  the  principal  might  not  release  the  surety  from  the  debt, 
where  it  was  clear,  from  the  whole  transaction,  that  it  was  intended 
that  the  surety  should  remain  bound.  Thus,  where,  before  the 
release  to  the  principal,  the  surety  had  paid  part  of  the  debt,  and 
given  a  security  (an  acceptance)  for  the  remainder,  it  was  held  that  it 
was  not  a  release  of  the  surety,  in  the  absence  of  all  evidence  to 
establish  the  contrary  intent.^ 

§  499.  Sureties  are  not  only  entitled  to  contribution  from  each 
other  for  moneys  paid  in  discharge  of  their  joint  liabilities  for  the 
principal ;  but  they  are  also  entitled  to  the  benefit  of  all  securities, 
which  have  been  taken  by  any  one  of  them  to  indemnify  himself 
against  such  liabilities.^  And  this  is  so  although  the  surety  who 
has  obtained  a  counter  security  only  consented  to  be  a  surety  upon 
the  terms  of  having  the  security  given  him,  and  although  his  co-sure- 
ties were,  when  they  entered  into  the  contract  of  suretyship,  ignorant 
of  his  agreement  to  receive  security.  For  the  result  of  the  leading 
case  of  Bering  v.  Earl  of  Winchelsea  is  that,  as  between  co-sureties, 
there  is  to  be  equality  of  the  burden  and  of  the  benefit,  and  there- 
fore whatever  benefit  one  surety  has  received  from  the  principal 
debtor,  he  is  bound  as  between  himself  and  his  co-sureties  to  bring 
that  into  hotch-potch,  in  order  that  it  may  be  ascertained  what  is  the 
ultimate  burden  which  the  co-sureties  have  to  bear,  so  that  tJiat  ultimate 


*  Where  the  surety  is  bound  by  the 
same  iustrament  for  i)erfonnance  of  dis- 
tinct acts,  he  may  be  dischai^ed  by  con- 
duct of  the  creditor  as  to  one,  and  yet  re- 
main bound  as  to  the  other.  Harrison  v. 
Seymour,  1  C.  P.  518.  Any  act  or  omis- 
sion of  the  creditor  injurious  to  the  surety 
and  inconsistent  with  his  rights  discharges 
him.  See  Watts  v.  Shuttleworth,  29  L. 
J.  (Ex.)  229,  p.  234  ;  JCx parte  Agra  Bank, 
9  £q.  725.  Innocent  acceptance  of  a 
payment  which  is  a  preference,  and  which 
has  to  be  repaid  in  consequence,  wiU  not 
discharge  surety.  Petty  v.  Cooke,  6  Q.  B. 
790.  Agreement  of  creditor  with  the  prin- 
cipal to  give  time  to  surety  will  discnai^e 
him.  Oriental,  &c.  Co.  r.  Ovcrend.  7  Ch.  1 42. 


^  Evans  v.  Bremridge,  2  Kay  k  Johnson, 
174.  It  is  here  said  that  the  tUeta  to  the 
contrary  in  Ex  parte  Gifford,  6  Ves.  805, 
have  not  been  followed. 

'  Pearl  v.  Deacon,  1  De  G,  &  J.  461. 

^  HaU  V.  Hutchins,  3  Mylne  k  Keen, 
426.  Where  in  a  release  of  the  principal 
the  rights  against  the  surety  are  reserved, 
it  is  construed  not  as  a  release  of  the 
debt,  but  as  a  covenant  not  to  sue  the 
principal,  and  the  surety  remains  bound. 
Green  v.  Wynn,  7  Eq.  28  ;  4  Ch.  App. 
204. 

'  See  Theobald  on  Principal  and  Surety, 
ch.  11,  §  283  ;  Swain  r.  Wall,  1  Ch.  Rep. 
149. 
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burden  may  be  distributed  between  them,  equally  or  proportionably 
as  the  case  may  require.^  Courts  of  equity  have  gone  farther  in 
their  favour,  and  held  them  entitled,  upon  payment  of  the  debt  due 
by  their  principal  to  the  creditor,  to  have  the  full  benefit  of  all  the 
collateral  securities,  both  of  a  legal  and  equitable  nature,  which  the 
creditor  has  taken  as  an  additional  pledge  for  his  debt.^  Thus,  for 
example,  if,  at  the  time  when  the  bond  of  the  principal  and  surety  is 
given,  a  mortgage  also  is  made  by  the  principal  to  the  creditor,  as  an 
additional  security  for  the  debt ;  there,  if  the  surety  pays  the  debt,  he 
will  be  entitled  to  have  an  assignment  of  that  mortgage^  and  to  stand 
in  the  place  of  the  mortgagee.*  And  the  same  rule  applies  to  all 
securities  taken  by  the  creditor  subsequent  to  the  surety  becoming 
bound.^  And,  as  the  mortgagor  cannot  get  back  his  estate  again 
without  a  reconveyance,  that  assignment  and  security  will  remain 
a  valid  and  eflFectual  security  in  favour  of  the  surety,  notwithstanding 
the  bond  is  paid.^  This  indeed  is  but  an  illustration  of  a  much 
broader  doctrine  established  by  courts  of  equity,  which  is,  that  a 
creditor  shall  not,  by  his  own  election  of  the  fund,  out  of  which  he 
will  receive  payment,  prejudice  the  rights  which  other  persons  are 
entitled  to ;  but  they  shall  either  be  substituted  to  his  rights,  Or  they 
may  compel  him  to  seek  satisfaction  out  of  the  fund,  to  which  they 
cannot  resort.*  It  is  often  exemplified  in  cases  where  a  party,  having 
two  funds  to  resort  to  for  payment  of  his  debt,  elects  to  proceed 
against  one,  and  thereby  disappoints  another  party,  who  can  resort  to 
that  fund  only.  In  such  a  case,  the  disappointed  party  is  substituted 
in  the  place  of  the  electing  creditor,  or  the  latter  is  compelled  to 
resort,  in  the  first  instance,  to  that  fund  which  will  not  interfere  with 
the  rights  of  the  other.^    In  Woolridge  v.  Norris,  the  surety  upon  a 


1  Steel  V.  Dixon,  17  Ch.  D.  825.  See 
Mr.  Justice  Fry's  judgment  at  pp.  830, 
881.  See  also  Pendlebnry  v.  Walker,  Y. 
&  C.  Ex.  p.  441. 

'  Craytnorne  v.  Swinburne,  14  Ves. 
159  ;  Wright  v.  Morley,  11  Ves.  12,  22 ; 
Copis  V.  Middleton,  1  Turn.  &  Buss.  224  ; 
Jones  V.  Davis,  4  Russ.  277  ;  Dowbiggin 
V.  Bourne,  1  Younge,  111  ;  a.  c.  2  Younge 
&  Coll.  462,  470  ;  Hodgson  v.  Shaw,  3 
Mylne  &  Keen,  183  ;  Reedi;.  Norris,  2  M. 
&  Craig,  361 ;  aide,  §327  ;  ExparU^XM^- 
worth,  10  Yes.  409,  420,  422;  Mayhew  v. 
Crickett,  2  Swanst  191  ;  Wade  v.  Coope, 
2  Sim.  155.  But  a  surety  for  a  part  of  a 
debt  is  not  entitled  to  the  benefit  of  a  se- 
curity given  by  the  debtor  to  the  creditor 
at  a  different  time  for  another  part  of  the 
debt.     Wade  r.  Coope,  2  Simons,  155. 

'  Gedye  v,  Matson,  25  Beavan,  310. 

*  Pledge  V,  Buss,  Johnson,  Ch.  663. 

*  Ante,  §  421  a ;  Williams  v.  Owen, 
The  (English)  Jurist,  30th  Dec,  1843,  p. 
1145,  and  the  learned  note  of  the  reporter, 


pp.  1146,  1147;  Copis  v.  l£iddleton,  1 
Turn.  &  Kuss.  224,  229,  231 ;  Dowbiggin 
V.  Bourne,  2  Younge  &  Coll.  471,  472. 
Lord  Brougham,  in  the  case  of  Hodgson  r. 
Shaw,  3  Mylne  &  Keen,  190,  191,  192, 
puts  this  doctrine  in  a  strong  light.  See 
also  Boultby  v,  Stubbs,  16  Yes.  20  ;  Stokes 
V.  Menton,  3  Swanst.  130,  note ;  Mayhew 
V,  Crickett,  2  Swanst.  185,  190,  note; 
Beckett  v.  Booth,  1  Eq.  Abridc.  595. 

•  Wright  V.  Morley,  11  Yes.  12 ;  Ex 
parte  Gilford,  6  Yes.  805,  807.  See  Rum- 
bold  V.  Rumbold,  3  Yes.  63 ;  Mayhew  v. 
Crickett,  2  Swanst  186,  191  ;  Averall  v. 
Wade,  Lloyd,  &  Goold,  252  ;  aide,  §§  324, 
326,  493  ;  post,  §  602  ;  Stiriing  v,  Forres- 
ter ;  3  Bligh,  590,  591  ;  post,  §§  683  to 
640  ;  Selbvr.  Selby,  4  Ruas.  336  ;  Gwynue 
V.  Edwards,  2  Russ.  289  n.  ;  Bute  v, 
Cunynghame,  2  Russ.  275 ;  po^.,  §§  558, 
559,  560  to  568';  Boazman  v.  Johnson,  3 
Sim.  377  ;  Heyman  v,  Dubois,  13  Eq.  158. 

7  Sagittary  v.  Hyde,  1  Yem.  455,  and 
Mr.  Raithby's  note ;  Mills  v,   Eden,   10 
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bond  to  secure  a  money  debt  was  himself  secured  by  another  bond 
of  indemnity  entered  into  by  the  principal  debtor's  father,  who  had 
died,  having  by  will  devised  certain  property  specifically  upon  trust 
to  pay  the  debt.^  The  creditor  having  applied  to  the  surety,  the 
surety  had  recourse  to  the  executors,  who  said  they  had  no  funds  in 
hand,  and  that  they  were  unable  under  the  will  to  raise  the  money 
by  sale  of  any  portion  of  the  testator's  estate,  except  under  a  decree 
of  court.  It  was  held  that  the  surety,  although  he  had  not 
actually  paid  anything,  was  entitled  to  maintain  a  bill  against  the 
executors  for  administration  of  the  estate,  payment  of  the  debt, 
and  indemnity,  and  that  in  such  a  proceeding  it  was  not  requi- 
site to  make  all  the  creditors  of  the  estate  parties  of  the  bill,  or 
qvxisi  parties,  by  filing  it  on  behalf  of  all  who  might  choose  to  come 
in  under  it. 

§  499  a.  The  principle  seems  in  former  times  to  have  been  carried 
farther  by  courts  of  equity,  and  to  have  authorized  the  surety  to 
insist  upon  an  assignment,  not  merely  of  collateral  securities,  properly 
speaking,  but  of  collateral  incidents,  and  dependent  rights,  growing 
out  of  the  original  debt.  Thus,  where  the  principal  in  a  bond  had 
been  sued,  and  gave  bail,  and  judgment  was  obtained  against  the 
principal,  and  also  against  the  bail,  by  the  creditor,  and  afterwards 
the  sureties  on  the  original  bonds  (who  had  countevbonds)  were  com- 
pelled to  pay  it;  and  then  brought  their  bill  in  equity  to  have  the 
benefit  of  the  judgment  of  the  creditor  against  the  bail,  b}-  having  it 
assigned  to  them  ;  it  was  decreed  by  the  court  accordingly.  So  that 
although  the  bail  were  themselves  but  sureties,  as  between  themselves 
and  the  principal  debtor,  yet,  coining  in  the  room  of  the  principal 
debtor,  as  to  the  creditor,  it  was  held,  that  they  likewise  came  in  the 
room  of  the  principal  debtor  as  to  the  sureties  on  the  original  bond.- 
This  decision  consequently  established,  that  the  original  sureties  had 
precisely  the  same  rights  that  the  creditor  had  ;  and  were  to  stand  in 
his  place.  The  original  sureties  had  no  direct  contract  or  engage- 
ment by  which  the  bail  were  bound  to  them ;  but  only  a  claim 
against  the  bail  through  the  medium  of  the  creditor,  to  all  whose 
rights,  and  the  power  of  enforcing  them,  they  were  held  to  be  en- 
titled.^ This  decision  has  been  much  questioned  ;  and  although  it  may 
be  distinguishable  in  its  circumstances  from  others  on  which  we  shall 
have  occasion  to  comment,  vet  it  must  now  be  deemed  to  be  much 
shaken  in  point  of  authority.^    But,  however  this  may  be,  it  seems 

Mod.  488  ;  Aldrich  v.  Cooper,  8  Ves.  388  ;  >  6  £q.  410. 

Trimmer  v,  Bayne,  9  Ves.  209  ;  Robinson  '  Parsons  v,  Briddock,   2  Vem.    608  ; 

V.  Wilson,  2  Mad.  487  ;  1  Mad.  Pr.  Ch.  Wright  v.  Morley,  11  Ves.  22. 

202,  203  ;  post,  §§  658,  659,  633,  634,635,  ^  Wright  v.  Morley,  11  Ves.  22. 

636,    1028  ;    Pledge  v.    Buss,    Johnson,  ^  Hodgson  r.  Shaw,  3  Mylne  k  Keen, 

663.  189.     But  see  Wright  r.  Morley,  11  Ves. 
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certain^  that  a  surety  upon  a  second  bond^  given  as  collateral  security 
for  the  original  bond,  has  a  right,  upon  payment  of  his  own  bond,  to 
be  substituted  to  the  original  creditor,  as  to  the  first  bond,  and  to 
have  an  assignment  thereof,  as  an  independent  subsisting  obligation 
for  the  debt.^ 

§  499  6.  Another  point  of  more  extensive  importance  in  practice 
is,  whether  a  surety,  who  pays  oflf  the  debt  of  the  principal,  for  which 
he  is  bound,  is  entitled  to  require  the  creditor,  upon  such  payment,  to 
make  an  assignment  to  him  of  the  debt,  and  of  the  instrument  by 
which  it  is  evidenced.  It  was  decided  in  Copis  v,  Middleton  ^  that  the 
surety  had  no  such  right,  and  that  he  could  not  insist  upon  any  such 
assignment.  The  ground  of  that  decision  was  that  by  the  payment 
of  the  debt  the  title  derived  under  the  instrument  had  become  extin- 
guished, and  fwnctvs  officio ;  and,  therefore,  an  assignment  thereof 
would  be  utterly  useless ;  and  if  the  surety  should  afterwards  sue  for 
the  debt  at  law,  in  the  name  of  the  creditor,  the  principal  might 
plead  such  payment  in  bar  of  the  action.  And  in  such  a  case  it  was 
held  to  make  no  difference  in  the  right  of  the  surety  to  sue,  that 
upon  payment  of  the  debt,  he  had  procured  an  assignment  thereof  to 
be  made  to  a  third  person,  instead  of  to  himself,  for  his  benefit. 
Neither  was  it  held  to  make  any  difference,  that  several  judgments 
had  been  obtained  by  the  creditor  against  the  principal  and  surety, 
and  that  the  latter  had  paid  the  debt  on  the  judgment  against  him, 
and  then  sought  an  assignment  to  be  made  of  the  judgment  against 
the  principal ;  for  the  judgment  would  be  effectually  extinguished  by 
such  payment;  and  the  surety  would  not  be  permitted  to  avail  himself 
of  it  against  the  principal^ 

§  499  c.  But  the  law,  as  laid  down  in  Copis  v.  Middleton,  was 
altered  by  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict. 
c.  97),  which  enacted  :  "  That  every  person  who  being  surety  for  the 
debt  or  duty  of  another,  or  being  liable  with  another  for  any  debt  or 
duty,  shall  pay  such  debt  or  perform  such  duty,  shall  be  entitled  to 
have  assigned  to  him,  or  to  a  trustee  for  him,  every  judgment, 
specialty,  or  other  security  which  shall  be  held  by  the  creditor  in 
respect  of  such  debt  or  duty,  whether  such  judgment,  specialty,  or 
other  security  shall  or  shall  not  be  deemed  at  law  to  have  been 
satisfied  by  the  payment  of  the  debt,  or  performance  of  the  duty. 


22  ;  Dowbiggin  v.  Bourne,  1  Younge,  111, 
11.4,  115  ;  8.  c.  2YouDge&Coll.  462,  472, 
473. 

^  Hodgson  v.  Sliaw,  3  Mylne  &  Keen, 
183,  193 ;  ante,  §  493,  note. 

-  1  Turn.  &  Ku88.  224. 

3  ExjxirU  Crispe,  1  Atk.  135  ;  Parsons 
V,  Briddock,  2  Vem.  608  ;  Wright  v.  Mor- 
ley,  11  Vcs.  12,  21,    22 ;    Dowbiggin  v. 


Bourne,  1  Younge,  411 ;  b.  c.  2  Younge  & 
Coll.  464 ;  Butcher  v.  Churchill,  16  Ves. 
667,  676,  676  ;  Ex  parte  Kushforth,  10 
Ves.  409,  414  ;  Robinson  v,  Wilson,  2 
Mad.  464 ;  Craythorae  v.  Swinburne,  14 
Ves.  160,  162.  \See  also  Hodgson  i;.  Shaw, 
3  Mylne  &  Keen,  183,  185  ;  Hotham  v. 
Stone,  1  Turn,  k  Ruas.  226,  note  ;  But- 
cher tr.  Churchill,  14  Vcs.  668,  675,  676. 
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And  such  person  shall  be  entitled  to  stand  in  the  place  of  the 
creditor,  and  to  use  all  the  remedies,  and,  if  need  be,  and  upon  a 
proper  indemnity,  to  use  the  name  of  the  creditor  in  aay  action  or 
other  proceeding  at  law  or  equity,  in  order  to  obtain  from  the 
principal  debtor,  or  any  co-security,  co-contractor,  or  co-debtor,  as 
the  case  may  be,  indemnification  for  the  advances  made,  and  loss 
sustained  by  the  person  who  shall  have  so  paid  such  debt,  or 
performed  such  duty;  and  such  payment  or  performance  so  made 
by  such  surety  shall  not  be  pleadable  in  bar  of  any  such  action  or 
other  proceeding  by  him :  Provided  always  that  no  co-surety,  co- 
contractor,  or  co-debtor,  shall  be  entitled  to  recover  from  any  other 
co-surety,  co-contractor,  or  co-debtor,  by  the  means  aforesaid,  more 
than  a  just  proportion  to  which,  as  between  those  parties  themselves, 
such  last-mentioned  person  shall  be  justly  liable ; "  sect.  5. 
§  499  d.  Upon  reasoning  somewhat  analogous,  it  was  formerly 
•  held,  that  if  a  surety  upon  a  bond-debt  should  discharge  it,  he  would 
be  entitled  to  be  considered  as  substituted  for  the  original  creditors, 
as  a  specialty  creditor  of  his  principal;  and,  consequently,  in  the 
marshalling  of  the  assets  of  the  principal,  he  would,  as  to  the  debt  so 
paid,  have  a  priority  over  simple  contract  creditors.^  But  upon  this 
point,  also,  a  different  doctrine  is  now  established;  and  it  is  held  that 
a  surety,  so  paying  a  bond-debt,  will  be  treated,  in  mai-shalling  assets, 
as  a  mere  simple  contract  creditor.-  The  ground  of  this  doctrine  is, 
that  the  surety  is  not  subrogated  to  the  rights  of  the  creditor  in  such 
a  case  (whether  he  has  procured  an  assignment  of  the  bond,  when 
paid,  or  not)  ;  but  he  is  in  fact  as  well  as  in  law,  to  be  deemed  only 
as  having  paid  money  for  the  principal  upon  the  footing  of  an  implied 
contract  of  indemnity  subsisting  between  them.^  Yet  there  are  many 


*  Hotham  v.  Stone,  1  Turn,  k  Riiss. 
226,  note  ;  Robinson  v.  Wilson,  2  Mad. 
464  ;  Wright  v.  Morley,  11  Yes.  22. 

2  Copis  V.  Middleton,  1  Tuni.  &  Russ. 
224,  229,  231  ;  Jones  %\  Davids,  4  Russ. 
277  ;  Hodgson  v,  Shaw,  3  Mylue  &  Keen, 
183. 

3  Ibid.  Lord  Eldou,  in  Copis  v.  Mid- 
dleton, 1  Tuni.  &  Russ.  228,  said:  **I 
take  the  present  caso  to  be  simply  this. 
Upon  loans  of  money  to  A.,  joint  bonds 
were  given  by  A.  and  B.,  B.  being  surety 
for  A.  ;  two  of  the  bonds  were  paid  off  by 
B.  in  the  lifetime  of  A.  ;  now,  if  one  of 
two  joint  obligors,  being  a  surety,  pays  off 
the  debt  in  the  lifetime  of  the  princi^>al, 
he  is  at  law  merely  a  simple  contract  cre- 
ditor of  the  principal ;  and^  if  the  principal 
lives  for  twenty  years  after  the  payment  of 
the  debt,  lie  continues  duiing  all  that 
time  to  beat  law  a  simple  contract  creditor 
only.  Then  the  question  is.  Whether,  by 
the  death  of  the  priiici[)al,  he  is  to  be  con- 
verted, in  a  court  of  equity,  into  a  specialty 


creditor  against  his  assets.  With  respect 
to  the  bond  paid  off  after  the  death  of  the 
principal,  the  questions  are  :  Whether,  in- 
asmucn  as,  at  the  death  of  principal, 
there  was  money  duo  u^kju  the  bond,  there 
was  an  equity  on  the  part  of  the  surety  to 
compel  the  creditor  to  go  in  against  the 
assets  of  the  principal;  and,  whether, 
there  having  been  no  interposition  for  that 
purpose,  the  right  of  the  surety  to  stand 
in  the  place  of  tlie  creditor  can  now  be 
maintained.  W^hen  it  is  considered  that 
this  was  a  joint  bond,  and  that  no  action 
at  law  could  be  maintained,  except  against 
the  surety,  the  surviving  debtor,  it  is  a 
strong  proposition  to  say,  that  the  surviv- 
ing debtor  is  to  be  considei^  in  equity  as 
a  specialty  creditor  against  the  assets  of 
the  deceased  debtor."  And,  again,  in  pp. 
230,  231,  232,  he  said  :  "  The  facts  of  this 
caso  are  simply  these.  Two  individuals 
gave  a  bond,  the  one  as  the  principal,  and 
the  other  as  surety;  no  other  assurance 
was  executed  at  the  time  ;  no  mortgag« 
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cases  m  which  a  surety,  paying  a  debt,  wi]i  be  entitled  to  stand  in 
the  place  of  the  creditor,  or  to  obtain  the  full  benefit  of  all  the 


was  made  to  secure  the  debt ;  no  counter- 
bond  was  given  by  the  principal  to  the 
surety  ;  and  the  question  to  be  decided  is, 
Whether  the  surety,  having  paid  the  bond 
after  it  was  due,  is  a  simple  contract  or  a 
specialty  creditor?  I  understand  it  to 
hJave  been  the  opinion  of  the  Master,  an 
opinion  founded  on  one  or  two  cases,  which 
have  been  stated,  that  the  surety  was  to 
be  considered  as  a  specialty  creditor,  to 
stand  in  the  place  of  the  person  whom  he 
paid.  That  doctrine  appears  to  me  to  be 
contrary  to  all  that  has  oeen  settled  during 
the  whole  time  I  have  been  in  this  court 
Every  thing  that  was  arranged  in  bank- 
ruptcy before  the  late  statute,  enabling  the 
surety  to  prove  every  thing  determined 
before,  appears  to  me  to  have  authorized 
the  court  to  consider  it  quite  clear,  that  if 
there  was  nothing  in  the  case  beyond  what 
I  have  stated,  the  surety,  having  paid  the 
bond,  could  be  nothing  more  than  a  simple 
contract  creditor  in  respect  of  that  pay- 
ment. The  bond  was  not  assigned  to  any- 
bodv  in  consideration  of  a  sum  of  money 
paio,  which  was  one  way  we  used  to 
manage  these  thin^  ;  there  was  no  coun- 
ter-bond given,  which  was  another  way  in 
which  we  used  to  manage  these  things  ;  so 
that  if  the  surety  paid  one  bond,  he  be- 
came instantly  a  specialty  creditor  by 
virtue  of  the  other  bond.  If  any  suit  was 
now  instituted,  I  apprehend  the  payment 
of  the  bond  would  show  that  the  bond  was 
gone.  There  has  been  a  case  cited,  where, 
upon  the  general  ground  that  a  surety  is 
entitled  to  the  benefit  of  all  securities 
which  the  creditor  has  against  the  prin- 
cipal, it  seems  to  have  been  thought  that 
the  surety  was  entitled  to  be,  as  it  were,  a 
bond-creditor,  by  virtue  of  the  bond.  I 
take  it  to  be  exceedingly  clear,  if,  at  the 
time  the  bond  is  given,  a  mortgage  is  also 
made  for  securing  the  debt,  the  surety,  if 
he  pays  the  bond,  has  a  right  to  stand  in 
the  place  of  the  mortgagee ;  and,  as  the 
nioil^gagor  cannot  get  l^k  his  estate  again 
without  a  conveyance,  that  security  re- 
mains a  valid  and  eii'ectual  security,  not- 
ivithstanding  the  bond-debt  is  paid.  But 
if  there  is  nothing  but  the  bond,  my  notion 
is,  that,  as  the  law  says,  that  bond  is  dis- 
charged by  the  payment  of  what  was  due 
upon  it ;  the  bond  is  gone,  and  cannot  be 
set  up."  Lord  Brougham,  in  Hodgson  v. 
Shaw,  8  Myhie  &  Keen,  190,  191,  192, 
still  more  elaborately  expounded  the  doc- 
trine. *  *  When, "  (said  he)  *  *  a  person  pays 
ofi'  a  bond  in  which  he  is  either  co-obligor 
or  bound  subsidiarU,  he  has,  at  law,  an 
action  against  the  principal  for  money 
paid  to  his  use  ;  and  he  can  have  nothing 
more.  The  joint  obligation  towards  the 
creditor  is  held  to  give  to  the  principal 
notice  of  the  payment,  and  also  to  prove 


his  consent  or  authority  to  the  making 
that  payment.  This  is  necessary  for  en- 
abling any  man,  who  pays  another's  debt, 
to  come  against  that  other ;  because  a 
person  cannot  make  himself  the  creditor 
of  another  by  volunteering  to  discharge 
his  obligations.  But  beyond  this  claim, 
which  is  on  simple  contract  merely,  there 
exists  none  agamst  the  principal  by  the 
surety  who  pays  his  debt ;  nor,  when  the 
matter  is  closely  viewed,  ought  there  to 
exist  any  other.  The  obligation,  by  spe- 
cialty, is  incurred,  not  towards  the  surety, 
even  in  the  event  of  his  paying,  but  only 
towards  the  obligee.  And  there  is  no 
natural  reason  why,  because  I  bind  mvself 
under  seal  to  pay  another  person's  debt, 
the  creditor  requiring  a  security  of  that 
high  nature,  I  should  therefore  have  as 
high  a  security  against  the  principal  debtor. 
If  I  had  chosen  to  demand  i^  I  might 
have  taken  a  similar  obligation,  when  I 
became  so  bound.  And  if  I  omitted  to  do 
so,  I  can  only  be  considered  as  possessing 
the  rights  which  arise  from  having  paid 
money  for  him,  which  I  had  voluntarily, 
and  without  consideration,  imdertaken  to 
pay.  The  case  standing  thus  at  law, 
do  considerations  of  equity  make  any 
alteration  in  its  aspect?'*  His  lord- 
ship then  added :  *'  Living  the  prin- 
cipal debtor,  the  surety  could  only  bring 
indebitatus  asmmpait  for  the  money  he 
had  paid  to  that  principal's  use.  The 
death  of  that  debtor  cannot  clothe  him 
with  a  higher  title.  Living  the  debtor, 
the  creditor  could  not  have  assigned  the 
bond  on  payment  by  .the  surety ;  for  there 
was  no  longer  any  thing  to  assign.  The 
death  of  the  debtor  cannot  surely  operate 
a  revivor  of  the  specialty,  enable  the  cre- 
ditor to  assign  it,  or  the  court  to  hold  it 
assigned  in  equity,  and  empower  the  surety 
to  sue  upon  it  the  executors  or  adminis- 
trators of  him,  who,  had  he  chanced  to  sur- 
vive, never  could  have  been  sued,  except 
upon  the  money  counts  in  an  action  of 
assumpsit.  Observe  the  consequence  that 
would  have  followed  from  any  other  prin- 
ciples, while  the  law  of  debtor  and  creditor 
continued,  as  it  was .  till  the  recent  altera- 
tion, and  when  landed  estates  were  not 
real  assets  for  payment  of  simple  contract 
debts.  If  the  principal  debtor  continued 
alive,  the  surety  could  not  in  any  way 
touch  his  real  estates  except  through  the 
medium  of  a  judgment.  But  if  he  hap- 
pened to  die,  his  real  estates  became 
a.ssets,  although  the  law  had  never  been 
changed.  There  can  be  no  doubt,  there- 
fore, with  respect  to  the  principle  of  Copis 
V,  Middleton  ;  and  Lord  Eldon  expressed 
himself  without  any  hesitation  in  that 
case,  though  pressed  with  the  authority  of 
Sir  William  Grant  in  Hotham  t^.  Stone, 
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proceedings  of  tlie  creditor  against  the  principal.  Thus,  for  example* 
if  the  creditor,  in  case  of  the  bankruptcy  of  the  principal,  has  proved 
his  debt  in  the  bankruptcy,  and  then  the  surety  pays  the  debt,  the 
latter  will  be  entitled  to  the  dividends  declared  on  his  estate,  and 
the  creditor  will  be  held  to  be  his  trustee  for  this  pui-pose.^  So,  the 
surety  inay  compel  the  creditor  to  go  in  and  prove  his  debt  in  the 
bankruptcy  ;  and  then,  if  he  pays  the  whole  debt,  the  creditor  will 
in  like  manner  become  a  trustee  of  the  dividends  for  him.*  In  cases 
of  this  sort  courts  of  equity  seem  to  be  regulated  by  the  same  prin- 
ciples which  govern  their  interference,  in  favour  of  sureties,  to  compel 
creditors  to  proceed  in  the  first  instance  against  the  principal  for  the 
recovery  of  their  debts.^ 

§  500.  Upon  this  subject  the  doctrines  of  the  Roman  law  are  as 
follows.    Not  only  is  the  surety  by  that  law  entitled  in  such  cases  to 
the  benefit  of  all  the  collateral  securities  taken  by  the  creditor ;  but 
he  is  also  entitled  to  be  substituted  as  to  the  very  debt  itself,  to  the 
creditor,  by  way  of  cession  or  assignment.    And  upon  such  cession  or 
assignment  upon  payment  of  the  debt  by  the  surety,  the  debt  is  in 
favour  of  the  surety,  treated  not  so  much  as  paid,  as  sold ;  not  as 
extinguished,  but  as  transferred  with  all  its  original  obligatory  force 
against  the  principal.     "  Fidejussoribus  succurri  solet,  ut  stipulator 
compellatur  ei,  qui  solidum  solvere  paratus  est,  vendere  caBterorum 
nomina.    Cum  is,  qui  et  reum  et  fidejussores  habens,  ab  uno  ex  fide- 
jussoribus accepta  pecunia^  prasstat  actiones;  poterit  quidem  dici, 
nullas  jam  esse^  cum  suum  perceperit,  et  perceptione  omnes  liberati 
sunt.     Sed  non  ita  est ;  non  enim  in  solutum  accepit,  sed  quodam- 
modo  nomen  debitoris  vendidit.    Et  ideo  habet  actiones,  quia  tenetur 
ad  id  ipsum,  ut  prs&stet  actiones."  ^    Here  we  have  the  doctrine  dis- 
tinctly put,  the  objection  to  it  stated,  and  the  ground  upon  which  its 
solution  depends  affirmed.    The  reasoning  may  seem  a  little  artificial; 
but  it  has  a  deep  foundation  in  natural  justice.     The  same  doctiine 
stands  in  substance  approved  in  all  the  countries  which  derive  their 
jurisprudence  from  the  civil  law.^ 

§  501.  The  Roman  law  caiTied  its  doctrines  yet  farther,  in  further- 
ance of  the  great  principles  of  equity.  It  held  the  creditor  bound 
not  to  deprive  himself  of  the  power  to  cede  his  rights  and  securities 


upon  Tvhich  he  remarked,  that  the  case 
had  been  appealed  and  compromised  with- 
out coining  to  an  argument. " 

»  Ex  pa/rU  Kushforth,  10  Vea.  409 ; 
Wright  V.  Morley,  11  Ves.  12,  22,  23 ; 
Watkins  v,  Flanagan,  8  Russ.  421.  As 
to  whether  the  surely  is  bound  by  the 
election  of  the  creditor  to  prove  against 
the  joint  instead  of  the  separate  estate, 
jworc,   see  Ex  jxirtc  Came,  3  Ch.   463. 


If  the  surety  has  paid  only  part  of  the 
debt  proved,  the  dividends  will  be  appor- 
tioned accordingly.  Hobson  v.  Bass,  6 
Ch.  792.     See  Gray  v.  Seckham,  7  Ch.  680. 

«  Ex  parte  Rushforth,  10  Ves.  409,  414  ; 
Wright  V.  Simpson,  6  Ves.  784. 

»  Ante,  §  827  ;  post,  §  689. 

*  Dig.  Lib.  46,  tit.  1,  1.  17,  86. 

*  Voet,  ad  Pand.  Lib.  46,  tit.  1,  §  27  ; 
Pothier  on  Oblig.  by  Kvnns,  n.  275. 
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to  the  surety,  who  should  pay  him  the  debt;  and,  if  by  any  voluntary 
and  unnecessary  act  of  his  own,  such  a  cession  became  impracticable, 
the  surety  might,  by  what  was  technically  called  exceptio  ceden- 
dainim  actioiium,  bar  the  creditor  of  so  much  of  his  demand  as  the 
surety  might  have  received  by  a  cession  or  assignment  of  his  liens 
and  rights  of  action  against  the  principal  debtor.  "Si  creditor  a 
debitore  culpa  sua  causa  ceciderit,  prop^  est,  ut  actione  mandati 
nihil  a  mandatore  consequi  debeat ;  cum  ipsius  vitio  accident,  nc 
mandatori  possit  actionibus  cedere."  ^  But  this  qualification  should 
be  added,  that  a  mere  omission  by  the  creditor  to  collect  the  debt 
due  of  the  hypothecated  property,  so  that  it  is  lost  by  his  laches,  will 
not  discharge  the  sureties ;  but  the  creditor  must  be  guilty  of  some 
wrongful  act,  as  by  a  release  or  fraudulent  suiTender  of  the  pledge,  in 
order  to  discharge  the  surety.^ 

§  502.  The  same  doctrine  has  been  in  some  measure  transfused 
into  the  English  law  in  an  analogous  form,  not  indeed  by  requiring 
an  assignment  or  cession  of  the  debt  to  be  made ;  but  by  putting 
the  surety  paying  the  debt,  under  some  circumstances,  in  the  place  of 
the  creditor.^  And  if  the  creditor  should  knowingly  have  done  any 
act  to  deprive  the  surety  of  this  benefit,  the  surety,  as  against  him, 
would  be  entitled  to  the  same  equity  as  if  the  act  had  not.  been 
done.'^  On  the  other  hand,  if  a  surety  has  a  counter-bond  or  security 
from  the  principal,  the  creditor  will  be  entitled  to  the  benefit  of  it ; 
and  may  in  equity  reach  such  security  to  satisfy  the  debt.^ 

§  502  a.  But  where  the  creditor  had  lent  the  principal  two  sums  of 
£2,000  and  £3,000,  on  distinct  securities,  and  the  plaintiff  was  surety 
for  the  first  sum  only,  it  was  held,  that  the  plaintiff,  upon  paying  the 
first  sum,  was  not  entitled  to  have  a  transfer  of  the  securities  held  for 
that  sum,  until  the  creditor  had  also  been  paid  the  other  sum.^  And 
if  the  advances  to  the  principal  are  made  at  different  times,  and  the 
one  without  sureties,  is  made  without  the  knowledge  of  the  sureties 
for  the  other  advance,  it  would  seem  it  will  not  affect  the  rule. 
In  the  absence  of  contract  the  law  implies  a  right  in  the  creditor  to 
hold  all  his  security  till  the  whole  sum  advanced  is  paid,  and  the 
surety,  in  that  respect,  stands  in  his  place.'^ 


»  Dig.  Lib.  46,  tit  2,  1.  95,  §  11  ; 
Pothier,  Paml.  Lib.  46,  tit.  1,  n.  46,  47. 

'  Macdonaid  v.  Bell,  3  Moore,  Privy 
.  Council,  815,  332. 

3  Kobinson  v.  Wilson,  2  Mad.  437.  In 
the  case  of  a  Crown  debtor,  a  sorety  is 
substituted  to  the  prerogative  of  the 
Crown,  in  regard  to  the  debt,  and  then  is 
admitted  to  use  the  Crown  remedies.  The 
King  V.  Bennet,  Wightwick,  2  to  6  ;  ante, 
§§  499  to  499  d,  and  notes. 

*  Alrich  V.  Cooper,  8  Ves.  388,  391, 
395  ;  Ejc  parU  Rushforth,   10  Ves.    409  ; 


Wright  V,  Morley,  11  Ves.  22. 

*  1  E^.  Abridg.  p.  93,  K.  5.  See  also 
Com.  Dig.  Chancerv,  4  D.  6. 

*  Farebrother  v.  Wodehonse,  23  Beavan, 
18. 

7  Williams  v.  Owen,  18  Simons,  597. 
But  see  Bowker  v.  Bull,  1  Simons,  k.  k. 
29,  where  it  was  held  that  a  contract  will 
sometimes  be  implied,  which  will  deprive 
the  creditor  of  that  advantage.  Poai,  § 
634  a.  And  where  a  person  was  surety  on 
part  of  a  debt,  the  whole  of  which  was  se- 
cured by  mortgages  made  at  different  times 
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§  502  b.  The  surety,  by  making  a  new  and  independent  arrange- 
ment with  the  creditor,  in  regard  to  the  security  of  the  debt,  puts 
himself  in  the  place  of  a  principal,  and  cannot  thereafter  complain  of 
the  creditor  for  any  want  of  diligence  in  pursuing  the  principal  As 
where,  after  judgment  against  him,  the  surety  makes  an  arrangement 
with  the  creditor  (irrespective  of  the  principal)  for  a  stay  of  execu- 
tion, so  long  as  he  kept  up  certain  policies  for  securing  the  debt,  and 
afterwards  the  creditor,  having  taken  the  principal  debtor  in  execu- 
tion, dischai'ged  him  without  payment.^ 

§  502  0.  A  surety,  who  executes  a  bond  on  the  faith  of  it  being 
executed  by  the  principal  debtor  also,  cannot  be  released  from  his 
obligation  on  the  ground  that  the  principal  has  never  executed  it, 
provided  the  principal  has  executed  an  instrument  on  which  the 
surety  may  sue  him  and  become  a  specialty  creditor  of  his.^ 

§  503.  There  are  many  other  cases  of  contribution,  in  which  the 
jurisdiction  of  courts  of  equity  is  required  to  be  exercised,  in  order  to 
accomplish  the  purposes  of  justice.  Thus,  for  instance,  in  cases  of  a 
deficiency  of  assets  to  pay  all  debts  and  legacies,  if  any  of  the  legatees 
have  been  paid  more  than  their  proportion,  before  all  the  debts  are 
ascertained,  they  may  be  compelled  to  refund  and  contribute,  in 
favour  of  the  unpaid  debts,  at  the  instance  of  creditoi'S,  at  the  instance 
of  other  legatees,  and  in  many  cases,  although  not  universally,  at  the 
instance  of  the  executor  himself.' 

§  504.  In  like  manner,  contribution  lies  between  partners  for  any 
excess,  which  has  been  paid  by  one  partner  beyond  his  share,  against 
the  other  partners,  if  upon  a  winding  up  of  the  partnership  affairs, 
such  a  balance  appears  in  his  favour ;  or  if,  upon  a  dissolution,  he 
has  been  compelled  to  pay  any  sum,  for  which  he  ought  to  be 
indemnified.  The  cases  in  which  a  recovery  can  be  had  at  law  by 
way  of  contribution  between  partners  are  very  few,  and  stand  upon 
special  circumstances.  The  usual,  and  indeed  almost  the  only, 
effectual  remedy,  is  in  equity,  where  an  account  of  all  the  partnership 
transactions  can  be  taken  ;  and  the  remedy  to  ascertain  and  adjust 


of  policies  on  life  of  principal  :  //c/rf,  that 
the  creditor  had  the  riglit  to  consolidate 
his  mortgages  and  retain  his  debt  out  of 
either  policy ;  and  that  the  surety  was 
subrogated  on  payment  to  same  eijuity, 
and  was  entitled  as  against  assignee  in 
bankruptcy  of  the  deceased  principal  to  be 
repaid  out  of  the  policies  all  he  had  had  to 
paj-.  Hcyman  v.  Dubois,  13  Eq.  158  ; 
antey  %  499  c.  A  surety  on  a  probate 
bond  paying  the  debt  is  subrogated  to  the 
rights  of  the  administrator. 

^  Keade  r.  Lowndes,  23  Beavan,  361.  It 
seems  doubtful  how  far  such  a  discharge 
will  affect  the  surety,  in  any  case,  unless 
it  be  regarded  as  a  technical  discharge  of 


the  debt. 

-  Cooper  V.  Evans,  4  Eq.  45. 

3  A7ite,  §§  90,  92;  Noel  v.  Robinson,  1 
Vem.  94,  and  Mr.  Raithby's  notes,  ibid. ; 
Walcott  V.  Hall,  2  Bro.  Ch.  305  ;  Anon., 
1  P.  Wm.  495,  and  Mr.  Cox's  note  ;  New- 
man V.  Barton,  2  Vem.  205,  and  Mr. 
Raithby's  note  ;  Edwards  v.  Freeman,  2  V. 
Will.  447 ;  Hardwick  v.  Wind,  1  Aust. 
112 ;  Davis  v.  Davis,  1  Dick.  32 ;  Jewson 
r.  Grant,  3  Swanst.  659  ;  Com.  Dig.  Chan- 
cery, 3  V.  6.  See  also,  on  the  subject  of 
contribution,  the  Reporter's  note  to  Aver- 
all  V.  Wade,  Lloyd  &  Goold,  264 ;  autf, 
§492. 
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the  balance  is,  in  a  just  sense,  plain,  adequate,  and  complete.^  It  is 
under  the  same  circumstances,  that  an  action  of  account  at  the 
common  law  lie3 ;  but  that,  as  we  have  already  seen,  is  in  most  cases 
a  very  cumbersome,  inconvenient,  and  tardy  remedy.  The  same 
remark  applies  to  actions  on  sealed  or  on  unsealed  articles  of 
partnership,  where  there  have  been  any  breaches  of  the  articles ; 
for  there  may  be  many  breaches  of  them,  during  the  continuance  of 
the  partnership,  which  scarcely  admit  of  adequate  redress  in  this 
way.  This  subject  will,  however,  hereafter  present  itself  in  a  more 
enlarged  form.^ 

§  305.  Contribution  also  lies  between  joint-tenants,  tenants  in 
common,  and  part  owners,  of  ships  and  other  chattels,  for  all  charges 
and  expenditures  incurred  for  the  common  benefit.  But  it  seems 
unnecessary  to  dwell  upon  these  cases,  and  others  of  a  like  nature, 
as  they  embrace  nothing  more  than  a  plain  application  of  principles 
already  fully  expounded.^  We  may  conclude  this  head  with  the 
remark,  that  the  remedial  justice  of  courts  of  equity,  in  all  cases  of 
apportionment  and  contribution,  is  so  complete,  and  so  flexible  in  its 
adaptation  to  all  the  particular  circumstances  and  equities,  that  it 
has,  in  a  great  measure,  superseded  all  efforts  to  obtain  redress  in  any 
other  tribunals. 

§  506.  Liens  also  give  rise  to  matters  of  account ;  and  although 
this  is  not  the  sole,  or  indeed  the  necessary,  ground  of  the  inter- 
ference of  courts  of  equity ;  yet,  directly  or  incidentally,  it  becomes 
a  most  important  ingredient  in  the  remedial  justice  administered 
by  them  in  cases  of  this  sort.  The  subject,  as  a  general  head  of 
equity  jurisdiction,  will  more  properly  fall  under  discussion  in 
another  place.  But  a  few  considerations,  touching  matters  of  account 
involved  in  it,  may  be  here  glanced  at.  A  lien  is  not  in  strictness 
either  a  jus  in  re  or  a  jus  ad  renni ;  but  it  is  simply  a  right  to 
possess  and  retain  property,  until  some  charge  attaching  to  it  is  paid 
or  discharged.*  It  generally  exists  in  favour  of  artisans  and  others, 
who  have  bestowed  labour  and  services  upon  the  property,  in  its 
repair,  improvement,  and  preservation.^     It  has  also  an  existence,  in 


^  See  Wright  v.  Hunter,  1  East,  20. 

2  Post,  §§  659  to  683  ;  Story  on  Partn. 
§§  -219  to  242. 

3  Com.  Dig.  Chancery,  3  V.  6  ;  Rogers 
r.  Mackenzie,  4  Yes.  752  ;  Liugara  r, 
Bromley,  1  V.  &  Beam.  114. 

*  Brace  v.  Duchess  of  Marlborough,  2 
P.  Will.  491  ;  Gilman  ».  Brown,  1  Mason, 
221 ;  BxparU  Heywood,  2  Rose,  355,  357  ; 
poatj  §§  1215,  1216.  It  seems  unfortunate 
that  the  word  *']ieu  "  has  such  an  ambigu- 
ous meaning .  There  is  a  striJcing  contrast  for 
instance  between  the  lien  at  common  law 
and  the  vendor's  lion  for  unpaid  purchase- 


money,  as  the  former  only  exists  while  the 
subject-matter  of  the  lien  is  in  the  posses^ 
siou  of  the  party  asserting  it,  while  the 
latter  only  arises  when  the  possession  of  the 
subject-matter  is  lost.  Again,  there  is,  as 
we  shall  see,  a  third  meaniug  of  lien,  in 
the  case  of  partnership,  where  it  simply 
means  the  right  of  any  partner  to  have  the 
partnership  assets  applied  in  discharge  of 
the  ^mrtuership  debts. 

*  Abbott  on  Shipping,  Pt.  2,>ch.  3,  §§  1, 
17  ;  Chase  v,  Westmore,  6  M.  &  Selw. 
180. 
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many  other  cases,  by  the  usages  of  trade  ;  and  in  maritime  transac- 
tions, as  in  cases  of  salvage  and  general  average.^  It  is  often  created 
and  sustained  in  equity,  wrhere  it  is  unknown  at  law  ;  as  in  cases  of 
the  sale  of  lands,  where  a  lien  exists  for  the  unpaid  purchase-money .^ 
It  is  not  confined  to  cases  of  mere  labour  and  services  on  the  very 
property,  or  connected  therewith ;  but  it  often  is,  by  the  usage  of 
trade,  extended  to  cases  of  a  general  balance  of  accounts,  in  favour  of 
factors  and  others.^  Now  it  is  obvious,  that  most  of  these  cases  must 
give  rise  to  matters  of  accoimt ;  and  as  no  suit  is  maintainable  at 
law  for  the  property  by  the  owner,  until  the  lien  is  discharged,  and  as 
the  nature  and  amount  of  the  lien  often  are  involved  in  great 
uncertainty,  a  resort  to  a  court  of  equity,  to  ascertain  and  adjust  the 
accouDt,  seems,  in  many  cases,  absolutely  indispensable  for  the  pur- 
poses of  justice  ;  since,  if  a  tender  were  made  at  law,  it  would  be  at 
the  peril  of  the  owner ;  and,  if  it  was  less  than  the  amount  due,  he 
would  inevitably  be  cast  in  the  suit,  and  be  put  to  the  necessity  of  a 
new  litigation  under  more  favourable  circumstances.  So,  in  many 
cases,  where  a  lien  exists  upon  various  parcels  of  land,  some  parts  of 
which  have  been  afterwards  sold  to  different  purchasers,  and  the  lien 
is  sought  to  be  enforced  upon  the  lands  of  the  purchaser,  it  may  often 
become  necessary  to  ascertain  what  parcels  ought  primarily  to  be 
subjected  to  the  lien  in  exoneration  of  others ;  and  a  bill  for  tbis 
purpose,  as  well  as  for  an  account  of  the  amount  of  the  incumbrance, 
may  be  indispensable  for  the  purposes  of  justice.  Cases  of  pledges 
present  a  similar  illustration,  whenever  they  involve  indefinite  and 
unascertained  charges  and  accounts. 

§  506  a.  And  where  policy-holders,  whose  claims  were  disputed, 
deposited  the  policy  as  a  security,  and  the  depositors  submortgagcd 
the  same,  and  subsequently  notified  the  sub-mortgagees  to  hold  the 
ultimate  balance  upon  the  policy,  and  other  securities  included  in 
the  same  moitgage,  for  the  benefit  of  a  bank,  and  the  bank  gave 
them  notice  to  the  same  effect,  it  was  held  that  the  transaction 
created  a  valid  security  on  the  insurance  money  in  favour  of  the 
bank.'^  And  where  foreign  principals  requested  a  London  firm  to 
buy  Mexican  bonds  and  '*  hold  them  at  their  disposal,"  the  principals 
having  paid  the  money  thus  advanced,  and  requested  their  agents  to 
"  keep  the  bonds  in  safe  custody,"  which  they  promised  to  do ;  it  was 
held,  they  had  a  lien  on  the  bonds  for  the  general  balance  of  their 
accounts  against  the  principal.^    But  the  decree  of  the  Master  of  the 

»  Abbott  on  Shipping,  Pt  2,  ch.  3,  §§  1,  v.    Wilcocks,    Ambler,    252,    and    Mr. 

17;  Pt  3,  ch.  3,  §  11 ;  id.  ch.  10,  §§  1,  2.  Blunt'a  npte ;  Green  «.  Fanner,  4  Burr. 

3  Sugden  on  Vendors,  ch.  12,  §  1,  p.  2218. 
641  (7th  edit.) ;  id.  ch.  12,  §  1,  Vol.  2,  p.  *  Myers  r.  United  Guarantee  &  Life  As- 

57  (9th  edit.).  surance  Co.,  7  De  G.,  M.  &  G.  112. 

'  Paley  on  Agency,  ch.  2,  §  3  ;  Krnger  *  Bock  v.  Goppissen,  6  Jur.  K.  s.  647« 
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Bolls  was  reversed  by  the  Lord  ChaDcellor,  who  held  that  a  general 
lien  can  only  be  maintained  in  particular  trades,  where  its  existence 
has  been  judiciallj'  declared,  as  in  the  case  of  wharfingers,  factors, 
and  bankers,  or  in  other  trades  wherie  there  is  express  evidence  of 
custom.^ 

§  507.  Let  us,  in  the  next  place,  bring  together  some  few  cases 
involving  accounts,  which  may  arise  either  from  privity  of  contract  or 
relation,  or  from  adverse  or  conflicting  interests.   • 

§  508.  Under  this  head  the  jurisdiction  of  courts  of  equity  in 
regard  to  Rents  and  Profits  may  properly  be  considered.  A  great 
variety  of  cases  of  this  sort  resolve  themselves  into  matters  of 
account,  not  only  when  they  arise  from  privity  of  contract,  but  also 
when  they  arise  from  adverse  claims  and  titles,  asserted  by  different 
persons.  Between  landlord  and  tenant  accounts  often  extend  over  a 
number  of  years,  where  there  are  any  special  terms  or  stipulations  in 
the  lease,  requiring  expenditures  on  one  side  and  allowances  on  the 
other.  In  such  cases,  where  there  are  any  controverted  claims,  a 
resort  to  courts  of  equity  is  often  necessary  to  a  due  adjustment  of 
the  respective  rights  of  each  party.* 

§  509.  Mr.  Fonblanque  asserts  that  courts  of  equity,  when  resorted 
to  for  the  purpose  of  an  account  of  mesne  profits,  will,  in  many  cases, 
consult  the  principle  of  convenience ;  and  will,  therefore,  sometimes 
decree  it,  where  the  party  has  not  already  established  his  right  at 
law.'**  To  some  extent,  as  in  cases  of  shareholders  in  real  property  of 
a  peculiar  nature  (such  as  shareholders  in  the  New  River  Water- 
Works),  he  is  borne  out  by  authority.  But  there  is  great  reason 
to  question  whether  the  doctrine  is  generally  admissible  as  a  i-ule 
in  equity,  resulting  from  mere  convenience.*  It  seems  rather  to 
result  from  the  peculiar  character  of  the  property  where  there  are 
many  proprietors,  in  the  nature  of  partners,  having  a  common  title  to 
the  profits ;  and,  therefore,  the  whole  becomes  appropriately  a  matter 
of  account.^ 

§  510.  But  another  class  of  cases  is  still  more  frequent,  aiising 
from  tortious  or  adverse  claims  and  titles.^  Thus,  where  a  judgment 
creditor  or  a  conusee  of  a  recognizance  or  other  statute  security  has 
had  his  execution  levied  upon  the  real  estate  of  the  judgment  debtor 
or  conusor ;  it  may  often  be  necessary  to  take  an  account  of  the 
rents  and  profits,  in  order  to  ascertain  whether,  and  when,  the  debt 

1  s.  c.  7  Jur.  N,  8.  81.  ton  v.  Freckor,  1  Atk.  624,  525. 

'-  O'Conner  v.  Spaight,  1  Sch.  &  Lefr.  *  Adley  v.  Wliitstable  Comp.,  17  Ves. 

305.     See  The  King  v.  The  Three  Fishers  324  ;  Lorimer  v.  Lorimer,  5  Mad.  369. 

of  Whitstable,  7  East,  863,  356.  «  Bac.  Abridg.  Accatniyt,  B.  The  gradual 

'  1  Fonbl.   Eq.  B.  1,  ch.  3,  §  3,  note  development  of  equity  jurisdiction  in  cases 

W'  of  tort  and  mesne  profits  arising  under 

*  Townsend  v.  Ash,  3  Atk.  336.     See  contracts,  trusts,  and  torts,  is  well  stated 

Pnlteney  v,  Warren,  6  Ves.  91,  92 ;  Nor-  in  Bac.  Abridg.  Accompt,  B. 
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has  been  satisfied,  by  a  pel'ception  of  those  rents  and  profits.^  At 
law,  the  tenant  imder  an  degit  is  not  bound  to  answer  in  account^ 
except  for  the  extended  value.  But,  in  courts  of  equity,  as  the  elegit 
is  a  mei*e  security  for  the  debt,  the  tenant  will  be  compelled  to 
account  for  the  rents  and  profits  which  he  has  actually  received, 
deducting,  of  course,  all  reasonable  charges.^ 

§  511.  It  is  observable  that,  in  these  cases  of  elegit,  there  exists  a 
privity  in  law ;  and  there  is  an  implied  trust  between  the  parties. 
In  the  ordinary  cases  of  mesne  profits,  where  a  clear  remedy  exists 
at  law,  couiis  of  equity  will  not  interfere,  but  will  leave  the  party  to 
his  remedy  at  law.  Some  special  circumstances  are,  therefore,  neces- 
sary, to  draw  into  activity  the  remedial  interference  of  a  court  of 
equity;*  and,  when  these  exist,  it  will  interfere,  not  only  in  cases 
arising  under  contract,  but  in  cases  arising  under  direct  or  construe- 
-tive  torts.  Thus,  for  instance,  if  a  man  ibtrudes  upon  an  infant's 
lands,  and  takes  the  profits,  he  is  compellable  to  account  for  tbem, 
and  will  be  treated  as  a  guardian  or  trustee  for  the  infant.*  And 
this  is.  but  following  out  the  rule  of  law  in  the  like  case ;  for  so 
greatly  does  the  law  favour  infants,  that  if  a  stranger  entera  into  and 
occupies  an  infant's  lands,  he  is  compellable,  at  law,  to  render  an 
account  of  the  rents  and  profits,  and  will  be  chargeable  as  guardian 
or  bailiff.^ 

§  512.  Other  cases  may  be  easily  put  where  a  like  remedial  justice 
is  administered  in  equity,  but,  in  all  these  cases,  it  will  be  found  that 
there  is  some  peculiar  equitable  ground  for  interference  ;  such  as 
iraud,  or  accident,  or  mistake,  the  want  of  a  discovery,  some  impedi- 
ment at  law,  the  existence  of  a  constnictive  trust,  or  the  necessity  of 
interposing  to  prevent  multiplicity  of  suits.*  It  is  perfectly  clear, 
that,  if  there  is  a  trust  estate,  and  the  cestui  que  trust  comes  into 
equity  upon  his  title  to  recover  the  estate,  he  will  be  decreed  to  have 
the  further  relief  of  an  account  of  the  rents  and  profits.^  So,  in  the 
case  of  bond  creditors  who  come  in  for  a  distribution  of  assets ;  they 
may  have  an  account  of  rents  and  profits  against  the  heir  in  equity ; 
for  it  is  dear  that  they  have  an  equity,  and  yet  they  are  without 


»  Yates  V.  Harabley,  2  Atk.  362,  368  ; 
Owen  V,  Griffith,  Ambl.  520  ;  8.  c.  1  Ves. 

250. 

2  Owen  r.  Griffith,  1  Ves.  250  ;  Yates 
V.  Hambley,  2  Atk.  362,  363.  See  3  Black. 
Coram.  418  to  420  ;  Taylor  v.  Eari  of 
Abington,  Doug.  472  ;  Com.  Dig.  E:recu- 
tioTiy  C.  14. 

»  Tilley  v.  Bridges,  Prec.  Ch.  252 ;  1 
Eq.  Abridg.  285. 

*  Newbnrgh  v.  Bickerstaffe,  1  Vera. 
295  ;  Carey  v.  Burtie,  2  Vem.  842 ;  Hut- 
ton  T.  Simpson,  2  Vem.  724  ;  Lockey  v, 
Lockey,  Prec.  Ch.  518 ;  1  Eq.  Abridg.  7 


PI.  10,  11  ;  id.  280,  A.  ;  Bennetr.  White- 
head, 2  P.  Will.  644 ;  Donner  v.  Fortes- 
cue,  3  Atk.  129,  130. 

*  Littleton,  §  124  ;  Co.  Litt  89  6,  90  a ; 
Pulteney  v.  Warren,  6  Ves.  88,  89  ;  Com. 
Dig.  Accompli  A.  2 ;  Dormer  v.  Fortescue, 
3  Atk.  129,  130  ;  Curtis  v.  Curtis,  2  Bro. 
Ch.  628,  632;  Townsend  v.  Ash,  3  Atk. 
337. 

•  Ibid.  ;  and  Sayer  r.  Pierce,  1  Ves. 
282 ;  Curtis  r.  Curtis,  2  Bro.  Ch.  628, 
632,  633  ;  Tilley  v.  Bridges,  Prec  Ch.  252. 

'  Dormer  -p.  Fortescue,  8  Atk-  129; 
Coventry  v.  Hall,  2  Ch.  259. 


§  611 — 514.]  ACCOUNT.— TOKTS.  335 

remedy  at  law.^  So,  in  the  case  of  dower  (of  which  more  will 
presently  be  said),  if  the  widow  is  entitled  to  dower,  and  her  claim 
is  merely  upon  a  legal  title  ;  but  she  cannot  ascertain  the  lands  out 
of  which  she  is  dowable,  and  comes  into  equity  for  discovery  and 
relief;  she  will  be  entitled  to  an  account  of  the  rents  and  profits, 
upon  having  her  title  established.^  So  if  an  heir  or  devisee  is  com- 
pelled to  come  into  equity  for  a  discovery  of  title-deeds  and  the 
ascertainment  of  his  title,  or  to  put  aside  some  impediments  to  his 
recovery ;  there  he  will  be  entitled  to  an  account  of  the  rents  and 
profits.* 

§  513.  Another  case  connected  with  torts,  is,  where  a  recovery  has 
been  had  in  an  ejectment,  brought  to  recover  lands,  and  afterwards 
the  plaintiff  is  prevented  from  enforcing  his  judgment  by  an  injunc- 
tion, obtained  on  a  bill  brought  by  the  tenant,  who  dies  before  the 
bill  is  finally  disposed  of  In  such  a  case,  at  law,  the  remedy  by  an 
action  of  trespass  for  the  mesne  profits  is  gone  by  the  death  of  the 
tenant,  as  actions  of  tort  did  not,  till  3  &  4  Will.  4,  ch.  42,  §  2,  survive 
at  law.  But  a  court  of  equity  will,  in  such  a  case,  entertain  a  bill  for 
an  account  of  the  mesne  profits,  in  favour  of  the  plaintiff  in  eject- 
ment, against  the  personal  representatives  of  the  tenant ;  for  it  is 
inequitable  that  his  estate  should  receive  the  benefit  and  profits  of 
the  property  of  another  person.  It  would  be  a  reproach  to  equity,  if 
a  man,  who  has  taken  the  property  of  another,  and  disposed  of  it  in 
his  lifetime,  should,  by  his  death,  throw  the  proceeds  into  his  own 
assets,  and  leave  the  injured  party  remediless.'^  It  is  true,  that  the 
death  of  the  tenant  cannot  be  treated  as  the  case  of  an  accident, 
against  which  a  court  of  equity  will  relieve.^  But  there  seems  the 
most  manifest  justice  in  holding,  that,  where  property  or  its  proceeds 
has  come  to  the  use  of  a  party,  the  mere  fact  that  the  title  has 
originated  in  a  tort  should  not  prevent  the  party,  and  his  personal 
representatives,  from  rendering  an  account  thereof.  And,  in  truth, 
this  is  but  following  out  the  principles  now  adopted  in  courts  of  law, 
where,  though  the  action  for  a  tort  used  to  die  with  the  person,  the 
right  of  property  in  the  thing,  or  its  proceeds,  survived  against  the 
personal  representatives.® 

§  514.  There  was  also  another  distinct  ground,  which,  although  not 
always  followed  out  by  the  courts  of  equity,  was,  of  itself,  suflScient  to 
maintain  the  jurisdiction  ;  and  that  is,  that  in  these  cases  a  discovery 

1  Curtis  V.  Curtis,  2  Bro.  Ch.  628,  629,  *  Bishop  of  Winchester  v.  Knicht,  1  P. 
633.                                                                  Will.  407  ;  Lansdowno  r.   Lansdowne,  1 

2  Ibid. ;    Curtis  v.  Curtis,  2  Bro.  Ch.       Mad.  116. 

620.  *  Pulteney  v.  Warren,  6  Ves.  88  ;  Garth 

"  Dormer  v.   Fortescue,   3  Atk.    124  ;  v.  Cotton,  3  Atk.  755  ;  8.  c.  1  Ves.  624  ; 

Coventiy  v.  Hall,  2  Ch.   259 ;  Bennet  v.  id.  546. 

Whitehead,  2  T.  WiU.  644  ;  Pulteney  v.  •  Hambley  v.  Trott,  Cowp.  371 ;  Lans» 

Warren,  6  Ves.  88,  89.  downe  v,  Lansdowne,  1  Mad.  116. 
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Avas  sought ;  und  if  it  was  effectual,  then,  to  prevent  multiplicity  of  suits, 
the  court  ought  to  decree  at  once  the  payment  of  the  mesne  profits, 
which  have  been  thus  ascertained.^  But  a  definite  and  very  satis- 
factory ground  to  maintain  the  jurisdiction  in  such  cases  is,  that  it  was 
inequitable  that  a  party  who  suspended  the  just  operation  of  a  suit  or 
judgment  by  an  injunction,  should  thereby  deprive  the  other  parly  of 
his  rights  and  profits,  belonging  to  the  suit  or  judgment,  if  the  merits 
turned  out  to  be  ultimately  in  favour  of  the  latter.  He  used,  under 
such  circumstances,  to  be  compelled  to  put  the  plaintiff  in  the  ori- 
ginal suit  in  the  same  situation  as  if  no  injunction  had  inter- 
vened.2 

§  514  a.  And  a  pei'son  who  enters  into  wrongful  possession  of 
property  under  an  unjust  bargain  will  be  dealt  with  more  severely 
than  a  mortgagee  in  podsession.*  Where  the  party  is  a  volunteer, 
and  stands  in  the  position  of  a  wrongdoer,  he  should  be  held  to 
account  for  all  which  might  have  been  made  from  the  premises,  and 
all  doubts  should  be  solved  against  him ;  but  where  the  estate  is 
thrown  upon  one  in  the  necessary  enforcement  of  his  legal  rights,  or 
comes  to  his  possession  as  tnistee,  he  should  only  be  required  to  act 
in  good  faith,  and  with  reasonable  care  and  skill,  and  to  account  for 
what  he,  in  fact,  realizes.  And  where  a  court  of  equity  interferes,  by 
way  of  injunction,  to  restrain  further  injury  to  land,  it  will  grant 
compensation  for  the  injury  already  committed.* 

§  515.  Ca^es  of  Waste  by  tenants  and  other  persons  afford  another 
illustration  of  the  same  doctrine.^  Thus,  where  one  held  customary 
lands  of  a  manor,  and  opened  a  copper  mine  in  the  lands,  and  dug 
the  ore,  and  sold  great  quantities  of  it  in  his  lifetime,  and  then  died, 
and  his  heir  continued  digging  and  disposing  of  the  ore  in  like 
manner ;  upon  a  bill  brought  against  the  executor  for  an  account, 
and  against  the  heir  also  for  an  account,  it  was  decided,  that  the  bill 
was  maintainable,  both  against  the  executor  and  the  heir.  Lord 
Cowper  seems  to  have  entertained  the  jurisdiction  upon  general 
principles,  and  especially  upon  the  gi'ound  that  the  tenant  was  a  sort 
of  fiduciary  of  the  lord  ;  and  it  was  against  conscience  that  he  should 
shelter  himself  or  his  representative  from  responsibility  for  a  breach 
of  trust  in  a  court  of  equity.^ 


*  See  Jesus  College  v.  Bloom,  3  Atk. 
362  ;  8.  c.  Ambler,  54 ;  Whitfield  v. 
Bewitt,  2  P.  Wm.  240 ;  8.  c.  8  P.  Will. 
267  ;  Donner  v.  Fortescue,  2  Atk.  282  ; 
h.  c.  3  Atk.  124  ;  Townsend  v.  Asli,  3  Atk. 
836,  337. 

2  Pulteney  v.  Warren,  6  Ves.  88,  92. 
'  Kobertson  v,    Norris,   5  Jur.   N.    s. 
1238. 

*  Bird  V.  Railroad   Co.,   8  Rich.   £q. 

ie. 


'  We  here  speak  of  legal  waste  ;  for,  if 
the  waste  be  equitable,  till  the  Judicature 
Act,  1873,  there  was  only  a  remedy  in 
ec|uity.  LansdoMiie  r.  Lansdowne,  1  Jlad. 
116  ;  Marquis  uf  Oimond  r.  E3'uerk'y,  5 
Mad.  369. 

•  Bishop  of  Winchester  v.  Knight,  1  P. 
Will.  407 :  8.  c.  2  Eq.  Abridg.  226 ; 
Tucker  r.  Linger,  21  Ch.  D.  18 ;  8  App, 
Cas.  508. 
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§  515  a.  In  Job  v.  Potton,^  it  was  held  by  Bacon,  V.-C,  that  it  is 
not  destructive  waste  for  a  tenant  in  common  of  a  coal  mine  to  get, 
or  to  license  another  to  get,  the  coals,  if  he,  the  working  tenant,  does 
not  appropriate  to  himself  more  than  his  due  share  of  the  proceeds ; 
and  in  such  a  case,  as  the  tenant  who  has  got  and  raised  the  coal 
has  been  acting  in  accordance  with  his  strict  rights,  in  taking  the 
accounts,  he  will  be  allowed  the  costs  both  of  getting  and  raising  the 
coaL  If  a  man  takes  coal  from  the  mine  of  another,  negligently,  or 
through  inadvertence,  he  will  be  allowed  nothing  for  the  severance  of 
the  coal,  but  will  be  allowed  the  cost  of  the  transport  of  the  coal  from 
the  place  where  it  was  got  to  the  pits'  mouth.  If  he  is  a  mere  tres- 
passer, acting  tortiously  to  his  knowledge,  then  he  will  be  allowed 
nothing  at  all,  but  the  owner  of  the  coal  will  be  entitled  to  its  full 
value  at  the  pits*  mouth,  without  any  abatement.^ 

§  516.  The  case  of  Bishop  of  Winchester  v.  Knight*  has  been 
supposed  to  have  been  decided  upon  the  gi*ound,  that,  as  to  the 
executor,  there  was  no  remedy  at  law ;  and  that  as  to  the  heir,  there 
was  some  fraud  or  concealment,  and  a  necessity  for  a  discovery ;  or 
that,  as  to  him,  an  injunction  was  sought.  Without  some  one  of 
these  ingredients,  it  would  be  difficult  to  maintain  the  case  in  its 
apparent  extent ;  for  there  would  otherwise  be  a  complete  and  peifect 
remedy  at  law.  And  in  the  later  commentaries  upon  this  case,  this 
has  been  the  distinctive  ground  upon  which  its  authority  has  been 
admitted.'  Lord  Hardwicke  seems  to  have  thought,  that  it  being 
the  case  of  a  mine  might  distiuguish  it  from  other  cases  of  waste  ;  as 
the  digging  of  mines  is  a  sort  of  trade ;  and  then  it  would  fall  within 
the  general  doctrine,  as  to  an  account  in  matters  of  trade.^ 

§  517.  Cases  of  waste,  by  the  cutting  down  of  timber  by  tenants, 
have  given  rise  to  questions  of  the  same  sort,  in  regard  to  jurisdic- 
tion. In  some  of  the  cases  upon  this  subject,  it  seems  to  have  been 
maintained,  that,  although  the  remedy  for  waste  is  ordinarily  at  law, 
yet  if  a  discovery  is  wanted,  that  alone,  if  it  turns  out  to  be  impor- 
tant, and  is  obtained,  will  carry  the  ulterior  jurisdiction  to  account,  in 
order  to  prevent  multiplicity  of  suits ;  ^  a  ground,  the  suflSciency  of 
which  it  seems  difficult  to  resist  upon  general  principles.^  But  other 
decisions  and  those  which  are  relied  on,  as  constituting  the  established 
doctrine  of  the  court,  are  differently  qualified ;  and  seem  to  require, 


>  20  Eq.  84.  »  Whitfield  v.  Bewit,  2  P.  Will.  240 

»  Ibid.,  see  p.  97.  Garth  r.  Cotton,  3  Atk.  761  ;  s.  c.  1  Ves. 

'  1  P.  Will.  407.    See  also  Pulteney  u.  524,  646  ;  Lee  r.  Alston,  1  Bro.  Ch.  194 

Warren,  6  Ves.  89,  90  ;  Jesus  College  v.  Eden  on  Injunct.  ch.  9,  pw  206,  &c. 
Bloom,  8  Atk.  262 ;  8.  c.  Ambler,  64.  ^  See    Barker   v.   Dacie,   6  Yes.   688 

*  Jesus  College  v.  Bloom,  8  Atk.  262 ;  Jeremy  on  Eq.  Jurisd,  B.  8,  Pt.  2,  ch.  6, 

8.  c.  Ambler,  64 ;  Story  v.  Lord  Windsor,  p.  610. 
2  Atk.  630  ;  Sayer  v.  Pierce,  1  Ves.  232. 
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in  order  to  maintain  the  jurisdiction  for  an  account^  that  there  should 
be  a  prayer  for  an  injunction  to  prevent  future  waste.* 

§  518.  Lord  Hardwicke,  upon  one  occasion^  expounded  this  ground 
of  jurisdiction  very  clearly  (although  he  does  not  seeip  himself  after^ 
wards  to  have  been  satisfied  with  so  limiting  it  ^),  and  said :  *'  Waste 
is  a  loss  for  which  there  is  a  proper  remedy  by  action.  In  a  court  of 
law,  the  party  is  not  necessitated  to  bring  an  action  of  wast«,  but  he 
may  bring  trover.  These  are  the  remedies ;  and,  therefore,  there  is 
no  ground  of  equity  to  come  into  this  court.  For  satisfaction  of 
damages  is  not  the  proper  ground  for  the  court  to  admit  of  these 
sorts  of  bills,  but  the  staying  of  waste ;  because  the  court  presumes, 
when  a  man  has  done  waste,  he  may  do  the  same  again ;  and,  there- 
fore, will  suffer  the  lessor  or  reversioner,  when  he  brings  his  bill  for 
injunction  to  stay  waste,  to  pray,  at  the  same  time,  for  an  account  of 
the  waste  done.  And  it  is  upon  this  ground,  to  prevent  multiplicity 
of  suits,  that  this  court  will  decree  an  account  of  waste  done  at  the 
time  with  an  injunction.  Just  like  the  case  of  a  bill  for  a  discovery 
of  assets ;  an  account  may  be  prayed  for  at  the  same  time.  And 
though,  originally,  the  bill  was  only  brought  for  a  discovery  of  assets, 
yet,  to  prevent  a  multiplicity  of  suits,  the  court  will  direct  an 
account  to  be  taken."  ^  Now,  if  this  reasoning  be  well  founded, 
either  in  itself,  or  upon  the  analogy  of  the  case  put  of  assets,  it  goes 
clearly  to  show  that  where  discovery  is  sought,  and  is  obtained,  there, 
also,  to  prevent  multiplicity  of  suits,  an  account  ought  to  be  decreed 
without  the  additional  ingredient  of  an  injunction  to  stay  future 
waste.     And  Lord  Thurlow  seems  to  have  acted  upon  this  ground.'*  * 

§  518  a.  In  Morris  v.  Morris,^  on  appeal  before  the  Lords  Justices, 
where  a  tenant  for  life,  without  impeachment  for  waste,  pulled  down 
the  mansion-house,  and  built  a  better,  in  a  more  desirable  situation, 
upon  the  premises,  and  those  entitled  in  remainder  brought  a  bill 
for  an  account,  by  reason  of  waste,  it  being  proved  that  the  bulk  of 
the  materials  of  the  old  house  had  been  employed  in  building  the 


1  See  Pulteney  x\  Warrei),  6  Ve«.  89, 
90  ;  Grierson  v.  Eyre,  9  Ves.  89  ;  Richards 
V.  Noble,  8  Meriv.  678.  But  see  Lans- 
(lowne  V.  Lansdowne,  1  Mad.  116 ;  Eden 
on  Injnnct.  ch.  9,  p.  206,  &c. 

2  See  Garth  v.  Cotton,  8  Atk.  756  ;  s.  c. 
1  Ves.  524,  546. 

3  Jesus  College  v.  Bloom,  Ambler,  54  ; 
s.  c.  8  Atk.  262  ;  Pulteney  v.  Warren,  6 
Ves.  89  ;  Bishop  v.  Church,  2  Ves.  104  ; 
Yates  n  Harobley,  2  Atk.  862 ;  Watson 
V.  Hunter,  5  Johns.  Ch.  169 ;  Smith  v. 
Cooke,  8  Atk.  381.  It  may  be  said,  that, 
on  a  bill  for  a  discovery  of  assets,  an  ac- 
count is  necessary  to  ascertain  the  assets  ; 
and,  when  taken,  the  court  ought  to  pro- 
ceed to  decree  satisfaction,   in  order  to 


prevent  multiplicity  of  suits.  But  pre- 
cisely the  same  thing  may  occur  on  a  bill 
for  an  account  of  waste.  Before  the 
waste  can  be  ascertained,  it  may  be  indis- 
pensable to  have  an  account;  and,  when 
taken,  the  court  ought  to  proceed  to  de- 
cree satisfaction.  In  Jesus  College  v. 
Bloom  (AmbL  54),  the  term  was  gone  by 
an  assi^ment  to  another  tenant,  and  no 
injunction  was  asked  as  to  future  waste. 
That  there  is  no  jurisdiction  in  equity 
where  there  can  be  no  injunction,  see 
Higginbotham  v.  Hawkins,  7  Ch.  676. 

*  Lee  V.  Alston,  1  Bro.  Ch.  194,  195; 
s.  c.  1  Ves.  Jr.  78. 

^  3  De  G.  &  J.  328. 
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new  one,  and  there  being  no  evidence  that  any  part  of  the  materials 
had  been  sold,  it  was  held  that  the  bill  was  rightly  dismissed  by  the 
Yice-Chancellor.  But  the  Lords  Justices  both  expressed  the  opinion, 
that  bad  the  materials  been  sold,  notwithstanding  the  very  much 
larger  expenditure  upon  the  premises,  the  bill  would  lie  for  an 
account.^  In  Honeywood  v,  Honeywood,^  it  was  laid  down  by  Sir  G. 
Jessel,  M.R,  that  a  tenant  for  life  subject  to  impeachment  for  waste 
cannot  cut  timber  at  all  (except  periodically  on  a  timber  estate),  or  as 
a  general  rule  trees  which  would  become  timber  if  they  were  of  the 
age  of  twenty  years  or  upwards,  yet  he  may  cut  down  timberlike 
trees  under  twenty  years  of  age  for  the  necessary  purpose  of  preserv- 
ing or  allowing  the  growth  of  other  trees,  and  is  entitled  to  the 
proceeds  of  such  cuttings.  Where  timber  is  cut  down  or  blown  down 
for  any  reason  the  property  in  it  belongs  to  the  owner  of  the  first 
estate  of  inheritance.  Where  the  court  orders  timber  to  be  cut  down 
for  any  reason,  it  is  to  be  sold  and  the  price  invested  by  the  trustees 
of  the  estate  in  remainder,  and  the  annual  interest  paid  to  the  tenant 
for  life  during  the  continuance  of  his  estate,  and  then  to  him  entitled 
in  remainder,  the  principal  sum  being  treated  as  a  portion  of  the 
estate.  But  if  the  timber  is  wrongfully  cut,  the  remedy  of  the  one 
entitled  in  remainder  is  by  an  action  for  the  value  of  timber,  the 
amount  of  damage  to  be  measured  by  the  damage  done  to  the  inherit- 
ance. But  the  act  being  wrongful,  the  statute  of  limitations  begins 
to  run  against  the  remainderman  from  the  time  of  the  cutting.  But 
if  a  debtor  takes  out  administration  to  his  creditor  the  running  of  the 
statute  will  be  suspended  during  the  administration.^  In  Baker  v. 
Sebright,*  it  was  held  that  an  equitable  tenant  for  life,  unimpeach- 
able for  waste,  is  entitled  to  the  proceeds  of  ornamental  timber  cut 
by  him  where  the  timber  so  cut  is  such  as  the  court  would  itself 
direct  to  be  cut  for  the  preservation  and  improvement  of  the  remain- 
ing ornamental  timber ;  but  it  does  not  follow  that  the  court  will  not, 
at  the  instance  of  the  remainderman,  grant  an  injunction  restrain- 
ing the  tenant  from  cutting  ornamental  timber  which  it  has  become 
necessary  and  proper  to  cut,  and  direct  that  the  cutting  be  done 
under  its  supervision.  The  doctrine  of  equitable  waste  applies 
equally  to  all  cases  of  estates  limited  to  go  in  a  course  of  succession, 
whether  that  is  affected  by  an  intervening  life-estate,  or  by  an  estate 
in  fee  with  an  executory  devise  over.^    It  is  doubted  whether  a  tenant 

*  Morris  V.  Morris,  8  De  G.  k  J.- 828.  Wright,  8  Eq.  808;  2  Ch.  628. 

See   also  Morris  v.  Morris,   15   Simons,  '  Gent  v.  Harrison,  Johnson,  517  ;  Bubb 

505 ;  Duke  of  Leeds  v.  Lord  Amherst,  2  v.  Yelverton  ;   10  £q.    465 ;  Seagram  v. 

Phil.  117  ;  Lansdowue  v.  Lansdowne,  1  Wright,  8  Eq.  808;  2  Ch.  828.     Compare 

Mad.  116  ;  Wellesley  u  Wellesley,  6  Sim.  Higginbotham  v,  Hawkins,  7  Ch.  676. 

497  ;  Micklethwait  v.  Micklethwait,  1  De  MS  Ch.  D.  179. 

G.  &  J.  504.  6  Turner  v.  Wright,  6  Jur.  N.  s.  809 ; 

2  18  Eq.    306.      See   also  Seagram  v.  s.  c.  id.  647. 
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ia  i'ec-simple,  subject  to  an  executory  devise  over,  can,  in  the  absence 
of  any  indication  of  a  contrary  intention,  be  restrained  from  com- 
mitting legal  waste.^  In  Haroourt  u  White  ^  it  was  decided,  that 
where  one  tenant  for  life  of  an  estate  filed  a  bill  against  the  repre- 
sentative of  a  deceased  tenant  for  life,  to  compel  compensation  for 
timber  improperly  cut  on  the  estate,  during  the  life  of  the  deceased 
tenant,  which  occurred  twenty  years  before,  he  was  estopped  by  so 
long  an  acquiescence. 

§  518  b.  By  the  Judicature  Act,  1873,  s.  24,  sub-s.  3,  it  is  provided 
that  an  estate  for  life  without  impeachment  of  waste  shall  not  confer  or 
be  deemed  to  have  confeired  upon  the  tenant  for  life  any  legal  right 
to  commit  waste  of  the  description  known  as  equitable  waste,  unless 
an  intention  to  confer  such  right  shall  expressly  appear  by  the 
instrument  creating  the  estate. 

§  519.  In  regard  to  Tithes,  also,  and,  incidentally,  to  Moduses 
and  other  compositions,  courts  of  equity  in  England  exercise  an 
extensive  jurisdiction  of  an  analogous  nature.^  There  is  a  very 
ancient  jurisdiction  in  the  Court  of  Exchequer  iu  the  matter  of 
tithes.  Lord  Nottingham  is  said  to  have  stated,  that  the  jurisdiction 
in  the  Exchequer  over  tithes,  by  bill  in  equity,  is  not  earlier  than  the 
reign  of  Henry  VIII.,  and  that  it  took  its  rise  from  the  statute  of  aug- 
mentations, in  his  reign  (33  Hen.  VIII.  ch.  39).*  But  other  persons 
assert  that  it  had  a  more  early  origin ;  and,  in  respect  to  extra- 
parochial  tithes,  which  are  a  part  of  the  ancient  inheritance  of  the 
crown,  they  insist  that  suits  for  tithes  must  always  have  fallen  within 
the  compass  of  the  direct  and  substantial  jurisdiction  of  the  Court  of 
Exchequer,  as  a  court  of  revenue  ;  and  that  the  proper  jurisdiction  of 
tithes  belongs  there.^  Be  this  as  it  may,  the  jurisdiction  of  the 
Court  of  Chancery  over  the  same  subject  seems  to  have  been  of  a 
much  later  origin,  or,  at  least,  to  have  been  matter  of  doubt  and  con- 
troversy to  a  much  later  period;  the  jurisdiction  not  having  been 
firmly  established  until  after  the  restoration  of  Charles  II.*  The 
Court  of  Chancery  has  ever  since  been  held  to  have  a  concurrent 


*  Turner  v.  Wright,  Johnson,  740. 
Equitable  waste  is  that  which  a  prudent 
man  would  not  do  in  the  management  of 
his  own  property.  Turner  v.  Wright,  6 
Jur.  N.  8.  809 ;  s.  c.  id.  647.  It  is  here 
said  that  a  court  of  equity  may  interfere, 
where  one  nnconscientiously  exercises  a 
legal  right  to  the  prejudice  of  another,  or 
contrary  to  the  dictates  of  prudence  and 
reason. 

<  6  Jur.  K.  8.  1087.  Though  ordinarily 
suit  can  only  be  brought  where  injunction 
is  proved  against  future  waste,  and  it  is 
only  t'lie  owner  of  the  next  estate  of  in- 
heritance that  can  sue,  if  there  is  collusion 
between  the  life-tenant  in  possession  and 


the  owner  of  the  next  estate  of  inheritance 
(or  what  is  equivalent  to  collusion,  in  case 
one  pel-son  unites  both  characters),  it  seems 
the  next  remainderman  may  compel  the 
representatives  of  the  deceased  life-tenant 
to  account  Birch- Wolfe  v.  Birch,  9  £q. 
683. 

'  Com.  Dig.  Chancery,  3  C. ;  id.  Dismes. 
M.  13. 

*  Harg.  note  to  Co.  Litt  159  a,  note 
290 ;  Anon.,  1  Freero.  303. 

^  Ibid.  ;  Hardcastle  v.  Smithson,  8  Atk. 
244. 

*  Ibid.  ;  Anon.,  1  Freem.  203  ;  Anon., 
2  Ch.  Cas.  337  ;  8.  c.  2  Freem.  27  ;  1  Mad. 
Pr.  Ch.  84. 
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jurisdiction  with  the  Court  of  Exchequer.^  This  concun'ent  jurisdic- 
tion in  both  courts  is  now  generally  considered  to  be  merely  inci- 
dental and  collateral,  arising  from  the  general  equitable  jurisdiction 
of  these  courts  in  matters  of  account,  and  in  compelling  a  discovery.^ 
And,  therefore,  wherever  the  right  to  tithes  is  clearly  established,  an 
account  is  consequential ;  for  it  would  be  otherwise  impossible  to  give 
full  effect  to  that  right,  unless  upon  a  discovery  and  account.^  If  the 
right  is  disputed  it  must  be  first  ascertained  at  law,  before  an  account 
will  be  decreed.'^  Indeed  it  may  be  truly  said,  that  in  all  matters  of 
tithes,  a  court  of  equity  is  far  more  competent  than  a  court  of  law  to 
administer  an  appropriate  remedy.^ 

§  520.  Courts  of  equity  in  England  will  not  only  enforce  an  account 
in  cases  of  tithes;  but  they  will  also  exercise  jurisdiction  to  establish 
a  modus,  or  composition,  in  cases  where  the  party  insisting  on  the 
modus  has  been  disturbed  by  proceedings  at  law,  or  in  equity,  or  in 
the  ecclesiastical  courts  as  to  tithes ;  but  not  otherwise.  The  pecu- 
liarities belonging  to  the  law  of  tithes,  and  the  doctrines  respecting 
mod  uses,  are  the  less  important  to  be  dwelt  on  in  this  place,  because 
they  do  not  in  any  important  manner  illustrate  any  of  the  general 
doctrines  of  equity ;  but  they  turn  upon  considerations  eminently  of 
an  ecclesiastical  nature,  and  are  more  suitable  for  a  general  treatise 
on  tithes.^ 

§  521.  Having  passed  under  review  some  of  the  principal  heads  of 
Equity  Jurisdiction  in  matters  of  account,  which  do  not  require  any 
elaborate  examination,  or  belong  to  subjects  which  peculiarly  illus- 
trate the  nature  of  it,  we  may  conclude  this  examination  with  some 
few  inatters  which  appropriately  belong  to  the  head  of  Account,  and 
are  incident  to  the  exercise  of  this  remedial  jurisdiction  in  all  its 
forms. 

§  522.  In  the  first  place,  in  all  bills  in  equity  for  an  account,  both 
parties  are  deemed  actors  when  the  cause  is  before  the  court  upon  its 
merits.  It  is  upon  this  ground  that  the  party  defendant,  contrary  to 
the  ordinary  course  of  equity  proceedings,  is  entitled  to  orders  in  a 
cause  to  which  a  plaintiff  alone  is  generally  entitled.  As,  for  instance, 
in  such  a  case,  a  defendant  may  have  an  order  for  a  ne  eoceat  regno, 
^ven  against  a  co-defendant.'^  So,  it  is  a  general  rule,  that  no  person 
but  a  plaintiff  can  entitle  himself  to  a  decree.     But  in  bills  for  an 


1  Bacon,  Abridg.  Tythes,  B.  6  ;  Com. 
Dig.  ChaDcery,  8  C.  ;  id.  Dismes.  M.  13. 

«  8  Black.  Com.  437;  Co.  Litt.  159  a, 
Hargrave's  note,  290. 

'  Foxcraft  v,  Parris,  5  Yes.  221 ;  1  Mad. 
Pr.  Ch.  84  to  88. 

*  Ibid.  ;  Hughes  v.  Davies,  5  Sim.  849. 

*  Pulteney  v.  Warren,  6  Vea.  89. 

*  Earl  of  Coventry  v.  Burslen,  2  Anst 


667,  note  ;  Gordon  v,  Simpkinson,  11  Yes. 
509 ;  Stawell  v.  Atkyns,  2  Anst  564 ;  1 
Mad.  Pr.  Ch.  202  ;  Mayor  of  York  v. 
Pilkington,  1  Atk.  282,  288;  Warden, 
&c.,  of  St  PauVs  V.  MorriM,  9  Yes.  155. 
Sec  also  Whaley  v.  Dawson,  2  Sch.  k 
Lofr.  370,  871 ;  Daws  v.  Benn,  1  Jac.  k 
Walk.  518. 
7  Pone's  case,  1  P.  Will.  263. 
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account,  if  a  balance  is  ultimately  found  in  favour  of  the  defendant, 
he  is  entitled  to  a  decree  for  such  balance  against  the  plaintiff.  And 
for  a  like  reason,  although  a  defendant  cannot  ordinarily  revive  a  suit 
which  has  not  proceeded  to  a  decree  ;  yet,  in  a  bill  for  an  account,  if 
the  plaintiff  dies  after  an  interlocutory  decree  to  account,  the  defen- 
dant is  entitled  to  revive  the  suit  against  the  personal  representatives 
of  the  plaintiff.^  And  if  the  defendant  dies,  his  personal  represen- 
tative may  revive  the  suit  against  the  plaintiff.^  The  good  sense  of 
the  doctrine  seems  to  be  that,  wherever  a  defendant  may  derive  a 
benefit  from  further  proceedings,  whether  before  or  after  a  decree,  he 
may  be  said  to  have  an  interest  in  it,  and  consequently  ought  to  have 
a  right  to  revive  it.^ 

§  523.  In  the  next  place,  there  are  some  matters  of  defence,  either 
peculiarly  belonging  to  cases  of  account,  or  strikingly  illustrative  of 
some  of  the  principles  already  alluded  to,  under  the  head  of  accident, 
mistake,  or  fraud.  Thus,  it  is  ordinarily  a  good  bar  to  a  suit  for  an 
account,  that  the  parties  have  already  in  writing  stated  and  adjusted 
the  items  of  the  account,  and  struck  the  balance.*  In  such  a  case  a 
court  of  equity  will  not  interfere ;  for  under  such  circumstances,  an 
action  upon  an  account  stated  lies  at  law,  and  there  is  no  ground  for 
resorting  to  equity.  If,  therefore,  there  has  been  an  account  stated, 
that  may  be  set  up  by  way  of  plea,  as  a  bar  to  all  discovery  and 
relief,  unless  some  matter  is  shown,  which  calls  for  the  interposition 
of  a  court  of  equity.^  But,  if  there  has  been  any  mistake,  or  omis- 
sion, or  accident,  or  fraud,  or  undue  advantage,  by  which  the  account 
stated  is  in  truth  vitiated,  and  the  balance  is  incorrectly  fixed,  a 
court  of  equity  will  not  suffer  it  to  be  conclusive  upon  the  parties ; 
but  will  allow  it  to  be  opened  and  re-examined.*  In  some  cases,  as 
of  gross  fraud,  or  gross  mistake,  or  undue  advantage  or  imposition, 
made  palpable  to  the  court,  it  will  direct  the  whole  account  to  be 
opened,  and  taken  de  novo?  In  other  cases,  where  the  mistake,  or 
omission,  or  inaccuracy,  or  fraud,  or  imposition,  is  not  shown  to  affect 


»  1  Eq.  Abridg.  3  PL  5  ;  Anon.,  3  Atk. 
601,  692  ;  Ludlow  v.  Siinond,  2  Cain.  Err. 
39  ;  Lord  Stowell  v.  Cole,  2  Vem.  219, 
and  Mr.  Raithby's  note ;  Horwood  r. 
Schmedes,  12  Ves.  316. 

'  Kent  V.  Kent,  Prec.  Ch.  197. 

5  Williams  v.  Cooke,  10  Ves.  406 ; 
Horwood  V,  Schmedes,  12  Ves.  311,  816. 

*  Dawson  v.  Dawson,  1  Atk.  1  ;  Taylor 
i\  Haylin,  2  Bro.  Ch.  310  ;  Jolinson  ?•. 
Curtis,  cited  2  Bro.  Ch.  310,  Mr.  Iklt's 
note  ;  s.  c.  3  Bro.  Ch.  266,  and  Mr.  Brit's 
note;  Burk  i\  Brown,  2  Atk.  397,  399; 
Sumner  v.  ThorjK?,  2  Atk.  1. 

*  Ibid.  ;  Dawson  v.  Dawson,  1  Atk.  1  ; 
Anon.,  2  Freeman,  62  ;  Chambers  v.  Gold- 
win,  9  Ves.  266,  266 ;  Taylor  v,  Haylin, 


1  Cox,  435  ;  s.  0.  8  Bro.  Ch.  810. 

^  A  settled  account  between  client  and 
attorney,  or  between  other  persons  standi 
ing  in  confidential  relation  to  each  other, 
will  be  more  readily  opened  than  any 
others  ;  and  even,  it  is  said,  upon  general 
allegations  of  error,  without  any  specific 
errors  being  pointed  out ;  where  the  answer 
admits  errors.  Matthews  v.  WalwjTi,  4 
Ves.  125 ;  Newman  v.  Payne,  2  Ves.  Jr. 
199.  See  also  Beaumont  r.  Booltbee,  5 
Ves.  485  ;  Todd  v.  Wilson,  9  Beavan,  486. 

'  Vernon  t.  Vawdry,  2  Atk.  119 ; 
Roberts  V.  Kuffin.  2  Atk.  112;  Piddock 
I'.  Brown,  3  P.  Will.  288 ;  Wharton  ». 
May,  5  Ves.  27,  48,  49 ;  Clarke  r.  Tip- 
ping, 9  Bea^'an,  284. 
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or  stain  all  the  items  of  the  transaction,  the  court  will  content  itself 
with  a  more  moderate  exercise  of  its  authority.^  It  will  allow  the 
account  to  stand,  with  liberty  to  the  plaintiff  to  surcharge  and  falsify 
it;  the  effect  of  which  is, to  leave  the  account  in  full  force  and  vigour, 
as  a  stated  account,  except  so  far  as  it  can  be  impugned  by  the  op- 
posing party,  who  has  the  burden  of  proof  on  him  to  establish  errors 
and  mistakes.^  Sometimes  a  stUl  more  moderate  course  is  adopted ; 
and  the  account  is  simply  open  to  contestation,  as  to  one  or  more 
items,  which  are  specially  set  forth  in  the  bill  of  the  plaintiff,  as  being 
erroneous  or  unjustifiable ;  and  in  all  other  respects,  it  is  treated  as 
conclusive.^ 

§  524.  When  or  upon  a  bill  to  open  a  stated  account  liberty  is  given 
to  surcharge  and  falsify,  the  cause  is  referred  by  the  judge  to  a  chief 
clerk,  who  takes  the  account  in  chambers.  But  either  party  has  a 
right  to  have  an  item,  which  has  been  found  against  him,  adjourned 
before  the  judge  without  taking  out  a  summons  for  the  purpose. 
But  unless  in  any  particular  item  a  question  of  principle  is  involved, 
the  account  should  first  be  completed  before  the  adjournment  is  made 
to  the  judge.*  The  liberty  to  surcharge  and  falsify  includes  not  only 
an  examination  of  errors  of  fact,  but  of  errors  of  law.^  So,  in  the  late 
case  of  Daniell  v.  Sinclair,*  decided  by  the  Privy  Council,  on  appeal 
from  the  Court  of  Appeal  of  New  Zealand,  it  was  held  that,  where  a 
mortgage  account  had  been  settled  on  the  footing  of  compound 
interest,  both  parties  wrongly  understanding  the  mortgage  deed  to 
require  the  same,  that  such  mortgage  account  might  be  re-opened. 

§  525.  These  teims,  "  surcharge "  and  "  falsify,"  have  a  distinct 
sense  in  the  vocabulary  of  courts  of  equity,  a  little  removed  from 
that  which  they  bear  in  the  ordinary  language  of  common  life.  In 
the  language  of  common  life  we  understand  "  surcharge  "  to  import 
an  overcharge  in  quantity,  or  price,  or  value,  beyond  what  is  just, 
correct,  and  reasonable.  In  this  sense,  it  is  nearly  equivalent  to 
"  falsify ; "  for  every  item  which  is  not  truly  charged  as  it  should  be, 
i»  false  ;  and,  by  establishing  such  overcharge,  it  is  falsified.  But  in 
the  sense  of  courts  of  equity  these  words  are  used  in  contradistinction 
to  each  other.  A  surcharge  is  appropriately  applied  to  the  balance 
of  the  whole  account ;  and  supposes  credits  to  be  omitted,  which 
ought  to  be  allowed.  A  falsification  applies  to  some  item  in  the 
debits ;  and  supposes  that  the  item  is  wholly  false,  or  in  some  part 
en'oneous.  This  distinction  is  taken  notice  of  by  Lord  Hardwicke ; 
and  the  words  used  by  him  are  so  clear  that  they  supersede  all 

*  Ibid.  ;  Johnson  v.  Curtis,  2  Bro.  Ch.  63  ;  Twogood  v.  Swanston,  6  Ves.   484, 

310,  Mr.  Belt's  note  ;  8.  o.  3  Bro.  Ch.  266,  486. 

Mr.  Belt*  s  note.  ♦  Upton  v.  Brown,  20  Ch.  D.  731. 

2  Pitt  V.  Cholmondeley,  2  Vcs.  666,  666.  »  Roberts  t?.  Kuffin,  2  Atk.  112. 

'  Brownell  v,  Brownell,  2  Bro.  Ch.  62,  ®  6  Appeal  Cases,  181. 
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necessity  for  further  commentary.  "  Upon  a  liberty  to  the  plaintiff 
to  surcharge  and  falsify/'  says  he,  "  the  onus  probandi  is  always  on 
the  party  having  that  liberty;  for  the  court  takes  it  as  a  stated 
account,  and  establishes  it.  But,  if  any  of  the  parties  can  show  an 
omission,  for  which  credit  ought  to  be,  that  is  a  surcharge ;  or  if  any 
thing  is  inserted  that  is  a  wrong  charge,  he  is  at  liberty  to  show  it, 
and  that  is  a  falsification.  But  that  must  be  by  proof  on  his  side. 
And  that  makes  a  great  difference  between  the  general  cases  of  an 
open  account,  and  where  [leave]  only  to  surcharge  and  falsify ;  for 
such  must  be  made  out."  ^ 

§  525  a.  The  question  of  account  was  considered  at  length  by  Sir 
G.  Jessel,  M.R.,  in  two  late  cases,  Gething  v,  Keighley,^  and  William- 
son V.  Barbour,^  in  which  he,  a£Brming  the  doctrines  laid  down  above, 
held:  (1.)  That  in  the  absence  of  fraud,  or  confidential  relations 
between  the  parties,  a  settled  account  will  not  be  opened,  but  that, 
on  proof  of  even  one  mistake,  the  party  impeaching  the  account  will 
have  liberty  to  surcharge  and  falsify;  (2.)  That  where  there  is 
fraud,  or  a  confidential  relation  between  the  parties,  the  account  will 
be  ordered  to  be  opened.^  It  is  still  doubtful  whether  the  mistake 
to  allow  the  party  impeaching  the  account  must  be  important  or  not^ 
The  present  practice  as  to  taking  the  accounts  is,  for  the  judge  who 
orders  the  accounts  to  be  opened,  to  preside  over  the  taking  of  them 
in  chambeis. 

§  526.  What  shall  constitute,  in  the  sense  of  a  court  of  equity,  a 
stated  account,  is  in  some  measure  dependent  upon  the  particular 
circumstances  of  the  case.  An  account  in  writing,  examined  and 
signed  by  the  parties,  will  be  deemed  a  stated  account,  notwithstand- 
ing it  contains  the  ordinary  preliminary  clause,  that  errors  are 
excepted.^  But  in  order  to  make  an  account  a  stated  account,  it  is 
not  necessary  that  it  should  be  signed  by  the  parties.*^  It  is  sufficient 
if  it  has  been  examined  and  accepted  by  both  parties.  And  this 
acceptance  need  not  be  express  ;  but  may  be  implied  from  circum- 
stances.^ Between  merchants  at  home,  an  account  which  has  been 
presented,  and  no  objection  made  thereto,  after  the  lapse  of  several 
posts,  is  treated,  under  ordinary  circumstances,  as  being,  by  acqui- 
escence, a  stated  account.*    Between  merchants  in  different  countries. 


»  Pitt  i\  Cholmondeley,  2  Vcs.  665, 
566. 

«  9  Ch.  D.  547. 

>  Id.  529. 

^  See  also  Clarke  v,  Tippinff,  9  Beav. 
284  ;  Lawless  v.  Mansfield,  1  D.  &  War. 
557. 

'  Compare  the  headnote  and  facts  of 
Gething  v»  Keighley  with  the  judgment  of 
Sir  John  Leach  in  Davies  r.  Spiirling, 
Tarn,  199,  see  p.  211,  and  the  dictum  of 


Lord  St.  Leonards  in  Lawless  p.  Mansfield, 
1  D.  &  War.  603. 

^  See  Johnson  r.  Curtis,  cited  Brown, 
Ch.  310;  3  Brown,  Ch.  266,  and  Mr. 
Belt's  notes. 

7  WiUis  v.  Jernegan,  2  Atk.  251,  252. 

»  Ibid. 

•  Sherman  v,  Sherman,  2  Vem.  276 ; 
8.  c.  1  Eq.  Abridg.  12  PL  10,  11  ;  Irving 
V.  Young,  1  Sim.  k  Stu.  333. 
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a  rule  founded  in  similar  considerations  prevails.  If  an  account  has 
been  transmitted  from  the  one  to  the  other,  and  no  objection  is  made 
after  several  opportunities  of  writing  have  occurred,  it  is  treated  as 
an  acquiescence  in  the  correctness  of  the  account  transmitted  ;  and, 
therefore,  it  is  deemed  a  stated  account.^  In  truth,  in  each  case,  the 
rule  admits,  or  rather  requires,  the  same  general  exposition.  It  is, 
that  an  account  rendered  shall  be  deemed  an  account  stated,  from 
the  presumed  approbation  or  acquiescence  of  the  parties,  unless  an 
objection  is  made  thereto  within  a  reasonable  time.^  That  reason- 
able time  is  to  be  judged  of,  in  ordinary  cases,  by  the  habits  of  busi- 
ness at  home  and  abroad ;  and  the  usual  course  is  required  to  be 
followed,  unless  there  are  special  circumstances  to  vary  it,  or  to  excuse 
a  departure  from  it. 

§  527.  Upon  like  grounds,  A  fortiori,  a  settled  account  will  be 
deemed  conclusive  between  the  parties,  unless  some  fraud,  mistake, 
omission,  or  inaccuracy  is  shown.  For  it  would  be  most  mischievous 
to  allow  settled  accounts  between  the  parties,  especially  where 
vouchers  have  been  delivered  up  or  destroyed,  to  be  unravelled, 
unless  for  urgent  reasons,  and  under  circumstances  of  plain  error, 
which  ought  to  be  corrected.^  And,  in  cases  of  settled  accounts,  the 
court  will  not  generally  open  the  account;  but  will,  at  most,  only 
grant  liberty  to  surcharge  and  falsify,  unless  in  cases  of  apparent 
fraud.* 

§  527  a.  But  where  the  parties  are  not  upon  equal  terms  in  stating 
or  settling  an  account,  a  coiui;  of  equity  will  often  wholly  disregard 
it.  As  where  the  subject-matter  of  the  account  grew  out  of  the  rela- 
tion of  attorney  and  client.  Hence  a  promise  by  a  client  to  pay 
money  to  counsel  for  his  advocacy  or  for  other  services  connected 
with  the  litigation,  whether  made  before,  during,  or  after  the  litiga- 
tion, is  regarded  as  absolutely  void,  as  against  good  policy,  and  will 
not,  therefore,  support  an  account  stated.^ 

§  528.  In  regard  to  acquiescence  in  stated  accounts,  although 
it  amounts  to  an  admission^  or  presumption  of  their  correctness,  it 
by  no  means  establishes  the  fact  of  their  having  been  settled,  even 
though  the  acquiescence  has  been  for  a  cx>nsiderable  time.  There 
must  be  other  ingredients  in  the  case  to  justify  the  conclusion  of  a 
settlement.^ 


1  WiUis    V,    Jernegan,    2    Atk.    262;  Tucker,  14  Eq.  26. 

Tickel  V.  Short,  2  Ves.  239.  <  Vernon    v.    Vawdry,    2    Atk.    119  ; 

-  Ibid.  ;  Com.  Dig.  Chancery,  2  A.  8.  Chambers  v,  Goldwin,  9  Ves.  266,  266  ; 

3  Brownell  v.  Brownell,  2  Bro.  Ch.  62  ;  Drew  v.  Power,  1  Sch.  &  Lefr.  192. 

Taylor  v.  Haylin,  2  Bro.  Ch.  310 ;  John-  *  Kennedy  v,  Broun,  18  C.  B.  n.  8.  677 

son  V.  Curtis,  cited  2  Bro.  Ch.  810 ;  8.  c.  •  Lord  Clancarty  v,   Latouch,  1   B.  & 

3    Brown,   Ch.    266,   Mr.   Belt's    notes ;  Beatt.  428 ;  Irving  v.  Young,  1  Sim.  k 

Chambers  v,  Goldwin,  6  Ves.  837,  838 ;  Stu.  883. 
Pittr.  Cholmondeley,  2  Ves.  566  ;  Wier  r. 
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§  529.  It  is,  too^  a  most  material  ground,  in  all  bills  for  an  account, 
to  ascertain  whether  they  are  brought  to  open  and  correct  errors  in 
the  account  recerUi  facto ;  or  whether  the  application  is  made  after 
a  great  lapse  of  time.  In  cases  of  this  sort,  where  the  demand  is 
strictly  of  a  legal  nature^  or  might  be  cognizable  at  law,  courts  of 
equity  govern  themselves  by  the  same  limitations  as  to  entertaining 
such  suits  as  are  prescribed  by  the  statute  of  limitations  in  regard  to 
suits  in  courts  of  common  law  in  matters  of  account  If,  therefore, 
the  ordinary  limitation  of  such  suits  at  law  be  six  years,  courts  of 
equity  will  follow  the  same  period  of  limitation.^  In  so  doing,  they 
do  not  act,  in  cases  of  this  sort  (that  is,  in  matters  of  concurrent  juris- 
diction) so  much  upon  the  ground  of  analogy  to  the  statute  of  limita- 
tions, as  positively  in  obedience  to  such  statute.*  But  where  the 
demand  is  not  of  a  legal  nature,  but  is  purely  equitable  ;  or  where 
the  bar  of  the  statute  is  inapplicable  ;  courts  of  equity  have  another 
rule,  founded  sometimes  upon  the  analogies  of  the  law,  where  such 
analogy  exists,  and  sometimes  upon  its  own  inherent  doctrine,  not  to 
entertain  stale  or  antiquated  demands,  and  not  to  encourage  laches 
and  negligence.'  Hence,  in  matters  of  account,  although  not  barred 
by  the  statute  of  limitations,  courts  of  equity  refuse  to  interfere  after 
a  considerable  lapse  of  time,  from  considerations  of  public  policy, 
from  the  difficulty  of  doing  entire  justice,  when  the  original  trans- 
actions have  become  obscure  by  time,  and  the  evidence  may  be  lost, 
and  from  the  consciousness  that  the  repose  of  titles  and  the  security 
of  property  are  mainly  promoted  by  a  full  enforcement  of  the  maxim, 
Vigilcmtibua,  rvon  dormientibua,  jura  aubveniunt  Under  peculiar 
circumstances,  however,  excusing  or  justifying  the  delay,  courts  of 
equity  will  not  refuse  their  aid  in  furtherance  of  the  rights  of  the 
paity ;  since  in  such  cases  there  is  no  pretence  to  insist  upon  laches 
or  negligence,  as  a  ground  for  dismissal  of  the  suit.^ 

1  Hovenden  v.  Lord  Annesley,  2  Sch.  k  Stnrt  v.  MeUiflh,  2  Atk.  610 ;  Pomfret  r. 

Lefr.  629 ;  Smith  v.  Clay,  8  Brown,  Ch.  Lord   Windsor,   2  Ves,    472,    476,    477 ; 

639,  n.  Bond  v.    Hopkins,  1   Sch.    k  Lefr.    428 ; 

^  Hovenden  v.  Lord  Annesley,  2  Sch.  k  Smith  v.  Clay,   Amb.  647 ;  8  Bro.  Ch. 

Lefr.  629—631.  639,  note  ;  Stackhouse  v.    Bamston,   10 

■  Sherman  v.  Sherman,   2  Vern.    276  ;  Ves.  466,  467 ;  Brownell  r.  BrowneU,  2 

8.  c.  1  £q.  Abridg.  12 ;  Bridges  v.  Mit-  Bro.  Ch.  62. 

chell,  Bunb.  217  ;  s.  c.  Gilb.   Eq.   217  ;  *  Lopdell    v.  Crcagh,   1    Bligh,  n.   s 

Foster  v.   Hodgson,    19  Yes.    180,    184  ;  255. 


§  529.]  ADMINISTRATION.  347 


CHAPTER    IX. 

ADMINISTRATION. 

§  580,  531.  Administration  of  the  estates  of  deceased  persons. 

§  682—543  a,  578.  The  grounds  of  equity  jurisdiction  in  such  matters. 

§  544,  545.  The  executor  or  administrator  may  bring  creditors  into  equity. 

§  546.  One  creditor  may  maintain  a  bill  in  equity. 

§  547,  548.  It  may  be  on  behalf  of  himself,  and  all  others, 

§  548  a.  If  assets  are  admitted,  a  decree  passes  for  plaintiff. 

§  549.  After  judgment  to  account,  creditors  will  be  enjoined. 

§  550.  Special  reasons  for  the  interference  of  courts  of  equity. 

§  551.  Legal  assets,  such  as  may  be  reached  at  law. 

§  552.  Equitable  assets,  such  as  are  reached  only  in  equity. 

§  552  a,  552  6.  Such  as  can  only  be  reached  by  direction  of  the  testator. 

§  553.  Equity  follows  the  rules  of  law  in  distributing  legal  aasets. 

§  554.  But  in  regard  to  equitable  assets  the  rule  of  equdity. 

§  555.  Debts  have  priority  of  legacies  charged  on  the  same  estate. 

§  556,  573.  This  is  presumed  to  be  the  intention  of  the  testator. 

§  557.  Equity  will  so  apply  equitable  assets  as  to  countervail  legal  preferences. 

§  558.  Marshalling  assets  to  prevent  injustice. 

§  559.  So  also  in  all  cases  of  double  security. 

§  560.  Seldom  applied  to  estates  of  living  persons. 

§  561,  562.  The  rule  of  courts  of  equity  is  to.  pay  all,  but  circumstances  often  hinder 
its  application. 

§  563.  One  whose  security  is  exhausted  by  another,  put  in  his  place. 

§  564,  564  a.  Simple  contract  creflitors  put  in  place  of  mortgagee. 

§  565.  Legatees  may  stand  in  place  of  mortgagee,  but  not  of  specialty  creditors. 

§  566.  Legatees  may  claim  substitution  in  place  of  those  who  have  exhausted  their 
means  of  payment. 

§  566  a.  Specific  legatee  may  claim  redemption  of  the  legacy. 

§  566  bf  566  e.  Legacy  when  a  charge  on  laud. 

§  567.  This  rule  of  substitution  derived  from  the  civil  law. 

§  568.  Equity  will  protect  the  widow's  paraphernalia. 

§  669.  Equity  does  not  interfere  in  behalf  of  legacies  for  charity. 

§  570.  But  heirs  and  devisees  may  claim  such  interference. 

§  571.  Priorities  stated  among  different  claimants. 

§  572.  What  creates  an  exemption  of  personal  estate. 

§  574-676.  But  where  the  personal  estate  stands  in  the  place  of  security  it  may  claim 
the  equity  of  its  position. 

§  576  a.  A  summary  of  Locke  King's  Act  and  acts  enlarging  it. 
§  579.  How  far  creditors  have  a  lien  on  personal  assets. 
§  579  a.  Liability  of  an  executor  who  carries  on  business  of  his  testator. 
§  579  b.  Right  of  the  executor  to  retain  in  payment  of  his  own  debt 
§  580,  581.  How  far  the  purchaser  of  personal  assets  is  liable  as  trustee. 
§  582.  Where  husband,  dming  coverture,  converts  the  assets  of  wife  as  executrix. 
§  583-589.  How  far  courts  of  equity  will  interfere,  where  there  are  administrations  in 
different  countries. 
§  589  a,  589  b.  Subject  further  illustrated. 


350 


EQUITY  JURISPRUDENCE. 


[CH.  CL 


law,  nothing  more  can  be  done  than  to  establish  the  debt  of  the 
creditor ;  and  ii*  there  is  any  controversy  as  to  the  existence  of  the 
assets,  and  a  discovery  is  wanted  ;  or,  if  the  assets  are  not  of  a  legal 
nature ;  or,  if  a  marshalling  of  the  assets  is  indispensable  to  a  due 
payment  of  the  creditor's  claim ;  it  is  obvious,  that  the  remedy  at 
law  cannot  be  effectual.  But  there  may  be  other  interests  injuriously 
affected  by  the  judgment  of  a  court  of  common  law,  in  a  suit  by  a 
creditor,  which  injury  that  court  could  not  redress  or  prevent ;  but 
which  courts  of  equity  could  completely  redress  or  prevent 

§  536.  In  the  next  place,  as  to  the  ecclesiastical  courts.  They  had, 
it  is  true,  an  ancient  jurisdiction  over  the  probate  of  wills,  aud  the 
granting  of  administrations  ;  and,  as  incident  thereto,  an  authority  to 
enforce  the  payment  of  legacies  of  personal  property.^  But,  by  the 
common  law,  although  an  executor  was  compellable  to  account  before 
the  Ordinary  or  Ecclesiastical  Judge,  and  so  was  an  administrator ; 
yet  the  Oi*dinary  was  to  take  the  account  as  given  in  by  the  executor 
or  administrator,  and  could  not  oblige  him  to  prove  the  items  of  it,  or 
to  swear  to  the  truth  of  it.^ 

§  537.  The  statute  of  31st  of  Edward  III.  ch.  11,  put  executors 
and  administrators  upon  the  same  footing,  as  to  accounting  for  assets ; 
but  it  in  no  manner  whatsoever  changed  the  mode  of  accounting  by 
either  of  them.^  A  legatee  might  falsify  the  account  of  an  executor 
or  administrator  in  the  spiritual  court,  as  may,  also,  the  next  of  kin, 
since  the  statute  of  distributions  of  22nd  and  23rd  of  Car.  II.  ch.  10. 
But  a  creditor  of  the  estate  could  not  falsify  the  account  in  the 
ecclesiastical  court,  for  his  proper  remedy  was  held  to  be  at  the 
common  law.*  By  the  statute  of  2l8t  of  Henry  VIIL  ch.  5,  §  4, 
executors  and  administrators  were  bound  to  deliver  an  inventory  of 
the  effects  of  the  deceased,  upon  oath  to  the  Ordinary.  But  the 
inventory  could  not  be  controverted  in  the  ecclesiastical  courts  by  a 
creditor ;  but  only  by  a  legatee.^  Even  an  administration  bond  will 
not  be  broken  by  an  omission  to  pay  a  creditor's  debt ;  but  it  is  a 
security  merely  for  those  who  are  interested  in  the  estate.*  Indeed, 
before  the  statute  of  distributions,  it  was  a  matter  greatly  debated, 
whether  an  administrator  could  be  compelled  to  make  any  distribu- 


^  2  Black.  Comm.  494  ;  8  Black.  Comm. 
98 ;  Bac.  Abridg.  Legacies,  M.  ;  2  Fonbl. 
Eq.  B.  4,  ch.  1,  §  1,  and  notes ;  Marriott 
r.  Marriott,  1  Str.  666. 

2  2  Fonbl.  Eq.  B.  4,  ch.  8,  §  2,  and 
note  (d) ;  Archbishop  of  Canterbury  v. 
Wills,  1  Salk.  815. 

3  Ibid. ;  2  Black.  Comm.  496  ;  4  Bums, 
Ecclea.  Law,  Wills,  DiHrilnUion,  AeeouTity 
viii.  p.  368. 

*  Hinton  v.  Parker,  8  Mod.  168  ;  Catch- 
side  V.  Ovington,   3  Burr.   1922 ;  Arch- 


bishop of  Canterbuiy  v.  Wills,  1  Salk. 
315. 

*  Hinton  v.  Parker,  8  Mod.  168  ;  Catch- 
side  V,  Ovington,  8  Burr.  1922. 

•  Archbishop  of  Canterbury  v.  Wills, 
1  Salk.  315 ;  Greenside  v.  Benson,  3  Atk. 
248,  252 ;  Ashley  v.  Baillie,  2  Yes.  368 ; 
W^s  V.  Pipon,  Ambler,  183 ;  Arch- 
bishop of  CanterbuiT  v.  House,  Cowp. 
140 ;  Thomas  v.  Archbishop  of  Canter- 
bury, 1  Cox,  899. 
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tion  of  an  intestate's  estate ;  and,  for  a  great  length  of  time,  it  was 
held,  that  an  executor  was  in  all  cases  entitled  to  the  personal  estate 
of  his  testator,  not  disposed  of  by  his  will.^ 

§  538.  The  jurisdiction  of  the  ecclesiastical  courts  being  so  mani- 
festly defective  in  the  case  of  creditors,  resort  was  almost  necessarily 
had  to  courts  of  equity,  to  compel  a  discovery  of  assets  and  an  account. 
And  where  a  creditor  did  not  seek  a  general  settlement  of  the  estate 
by  a  suit  in  behalf  of  himself  and  all  other  creditors,  still,  he  was  en- 
titled to  a  discovery  in  courts  of  equity,  to  enal^le  him  to  recover  his 
own  debt  in  an  action  at  law.^ 

§  539.  In  regard  to^  legatees,  also,  the  remedy  was  in  many  cases 
quite  as  defective.  No  remedy  lies  at  the  common  law,  in  cases  of 
pecuniary  legacies  ;  *  and  although  (as  has  been  stated)  a  remedy  did 
lie  in  the  spiritual  courts;  yet,  in  a  great  variety  of  cases,  that 
remedy  was  insufficient  and  imperfect.  Thus,  if  payment  of  a  legacy 
Were  pleaded  to  a  suit  in  the  ecclesiastical  courts,  and  there  was  but 
one  witness  of  the  fact  (which  the  ecclesiastical  courts  would  not 
admit  as  sufficient  proofs  for  their  law  requires  two),  there  the  tem- 
poral courts  would  grant  a  prohibition  to  further  proceedings.*  So,  if 
a  husband  should  sue  for  a  legacy  in  the  ecclesiastical  courts,  the 
Court  of  Chancery  would  prohibit  him;  because  the  ecclesiastical 
courts  could  compel  him  to  make  any  settlement  on  his  wife  in  con- 
sideration of  the  legacy.^  So,  if  a  legacy  is  due  to  an  infant,  the 
Court  of  Chancery  would  interfere,  at  the  instance  of  the  executor, 
and  prevent  the  spiritual  courts  from  proceeding,  because  the 
executor  might  be  entitled  to  a  bond  to  indemnify  him,  and  to  refund 
in  case  of  a  deficiency  of  assets.^  Many  other  cases  might  be  put  of  a 
like  nature. 

§  540.  But  a  stronger  instance  may  be  stated.  If  the  testator  did 
not  dispose  of  the  residue  of  his  estate ;  and  yet,  from  the  circum- 
stances of  the  will,  the  executor  was  plainly  not  entitled  to  the 
residue  there,  he  would  be  held  liable  to  distribute  it,  as  a  trustee  for 
the  next  of  kin.  But  the  spiritual  courts  had  no  jurisdiction  what- 
soever in  such  a  case  to  enforce  a  distribution ;  for  trusts  were  not 
cognizable  in  those  courts,  and  cannot  be  enforced  by  them.^  Even 
in  the  common  case  of  a  legacy  of  personal  estate,  the  legacy  does  not 
vest  in  the  legatee,  until  the  executor  assents  to  it ;  and  until  he 
assents,  it  was  not  suable  in  the  spiritual  courts.     But  courts  of 

»  2  Black.  Comm.  514,  515  ;  Toller  on  »  IbiA  ;  2  Fonbl.  Eq.  B.  4,  Pt.  1,  ch.  1, 

Executors,  B.  8,  ch.  6,  p.  369.  §  2,  and  note  (d). 

>  Com.  Dig.  Chancery,  2  C.  8  ;  id.  3,  •  Horrell  v.  Waldron,  1  Vern.  26  ;  Noel 

B.  1,  2.  V.  Robinson,  1  Yem.  91.     But  see  Anon., 

*  Decks    V.   Strutt,   5    Term.    690  ;    2  1   Atk.   491  ;  Hawkins  v.  Day,  Ambler, 
Fonbl.  Eq.  B.  4,  Pt.  1,  ch.  1,  §  2.  162, 

*  Bacon,  Abridg.  Legacy^  M.  ;  8  Black.  "  Farrington  v.   Kiiightley,  1   P.  Will. 
Comm.  112.  545,  548. 


352  EQUITY  JURISPRUDENCE.  [CH.  IX. 

equity  consider  the  executor  to  be  a  trustee  of  the  legatee,  and  will 
compel  him  to  assent  to  and  pay  the  legacy  as  a  matter  of  trast.^ 
And,  there  are  no  legal  assets  to  pay  a  legacy,  although  there  are 
ample  equitable  assets,  the  spiritual  courts  could  not  enforce 
payment  of  the  legacy ;  for  they  had  no  jurisdiction  over  equitable 
assets.^ 

§  541.  In  cases  of  distribution  of  the  residue  of  estates,  the  remedy 
in  the  spiritual  courts  was  also,  on  other  accounts,  exceedingly  defec- 
tive :  for  those  courts  did  not  possess  any  adequate  means  for  a  per- 
fect ascertainment  of  all  the  debts  ;  or  to  compel  a  payment  of  them, 
when  ascertained,  so  as  to  fix  the  precise  residuum ;  or  to  protect  the 
executor  or  administrator  in  his  administration,  according  to  their 
decree.  Besides,  the  interposition  of  a  court  of  equity  may  be 
required  for  many  other  pui*poses,  before  a  final  settlement  and  distri- 
bution of  the  estate  ;  as,  for  instance,  to  compel  an  executor  to  bring 
the  funds  into  court,  or  to  give  security  for  the  payment  of  debts, 
legacies,  and  distributive  shares,  where  there  is  danger  of  insolvency, 
or  he  is  wasting  the  assets,  or  where  the  debts,  legacies,  and  distri- 
butive shares  are  not  presently  payable,  or  payment  cannot  be 
presently  enforced.* 

§  542.  The  jurisdiction  of  courts  of  equity  to  superintend » the 
administration  of  assets,  and  decree  a  distribution  of  the  residue,  after 
payment  of  all  debts  and  charges  among  the  parties  entitled  either  as 
legatees  or  as  distributees,  does  not  seem  to  have  been  thoroughly 
established  until  near  the  close  of  the  reign  of  Charles  II.  The 
objection  was  then  made  that  the  spiritual  courts  had  full  authority, 
under  the  statute  of  distributions,  to  decree  a  distribution  of  the 
residue.  But  upon  a  demurrer  filed  to  a  bill  for  a  distribution,  it 
was  held,  by  the  Lord  Chancellor,  that,  there  being  no  negative 
words  in  the  Act  of  Parliament  (the  statute  of  distributions),  the 
jurisdiction  of  the  Court  of  Chancery  was  not  taken  away ;  for  the 
remedy  in  chancery  was  more  complete  and  eflFectual  than  that  in  the 
spiritual  courts  ;  or,  to  use  the  language  of  the  court  upon  that  occa- 
sion, the  spiritual  court  in  that  case  had  but  a  lame  jurisdiction.^ 
And,  although,  ordinarily,  in  cases  of  concurrent  jurisdiction,  the 
decree  of  the  court  first  having  possession  of  the  cause  is  held  con- 
elusive  ;  yet  courts  of  chancery  have  not  held  themselves  boimd  by 

»  Wind  V.  Jekyll,  1  P.  Will.  575.  Howard  v.  Howard,  1  Vem.  134  ;  Buccle 

'  Barker  t?.  May,  9  B.  &  Cressw.  489.  v.  Atleo,  2  Vem.  87 ;  Gibbons  v.  Dawley, 

See  also  Pafichall  v.  Ketterich,  Dyer,  161b;  2  Ck.  Gas.  198  ;  Pamplin  v.  Green,  2  Gh. 

Edwards  v.  Grayes,  Hob.  265 ;  Bac.  Abridg.  Ciw.    96  ;  Lord  Winchelsea   v.   Duke  of 

Legacy,  M.  Norfolk,  2  Ch.  367  ;  2  Fonbl.  Eq.  B.  4, 

3  Duncumban  v.  Stint,  1  Ch.  Gas.  121  ;  ch.  1,  §  2 ;  Digby  v.  Comwallis,  3  Ch. 

Strange  v.  Harris,  3  Bro.  Ch.  865  ;  Blake  72  ;  Petit  v.  Smith,  1  P.  WUl.  7 ;  1  Mad. 

V.  Blake,  2  Sch.  &  Lefr.  26.  Pr.  Ch.  467. 

*  Matthews   v.    Newby,    1  Vem.   133  ; 
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decrees  of  the  spiritual  courts  in  cases  of  distribution,  from  their 
supposed  inability  to  do  entire  justice.* 

§  543.  For  a  great  length  of  time,  the  usual  resort  has  been  to  the 
Court  of  Chancery,  to  settle  the  administration  of  estates ;  so  that, 
practically  speaking,  in  cases  of  any  complication  or  difficulty,  it  has 
acquired  almost  an  exclusive  jurisdiction.  In  many  cases,  indeed, 
besides  those  which  have  been  already  mentioned,  it  is  impossible  for 
any  other  court  than  a  court  of  equity  to  administer  full  and  satis- 
factory justice  among  all  the  parties  in  interest ;  and  especially,  where 
equitable  assets  are  to  be  administered,  or  the  assets  are  to  be  mar- 
shalled ;  as  we  shall  abundantly  see  in  the  further  progress  of  these 
Commentaries. 

§  544.  The  application  for  aid  and  relief  in  the  administration  of 
estates  is  sometimes  made  by  the  executor  or  administrator  himself, 
when  he  finds  the  affairs  of  his  testator  or  intestate  so  much  involved, 
that  he  cannot  safely  administer  the  estate,  except  under  the  direc- 
tion of  a  court  of  equity.  In  such  a  case,  it  is  competent  for  him  to 
institute  a  suit  against  the  creditors  generally,  for  the  purpose  of 
having  all  theii*  claims  adjusted,  and  a  final  decree,  settling  the  order 
and  payment  of  the  assets.^  These  used  to  be  called  bills  of  con- 
formity (probably  because  the  executor  or  administrator  in  such  ca.se 
undertook  to  conform  to  the  decree,  or  the  creditors  are  compelled  by 
the  decree  to  conform  thereto) ;  and  they  are  not  encouraged,  because 
they  have  a  tendency  to  take  away  the  preference  which  one  creditor 
may  gain  over  another  by  his  legal  diligence.  Besides,  it  has  been 
said,  that  these  bills  may  be  made  use  of  by  executors  and  adminis- 
trators, to  keep  creditors  out  of  their  money  longer  than  they 
otherwise  would  be.^  However  correct  these  reasons  may  be  for  a 
refusal  to  interfere  in  ordinary  cases,  involving  no  diflBculty,  they 
are  not  sufficient  to  show,  that  the  court  ought  not  to  interfere  in 
behalf  of  an  executor  or  administrator  under  special  circumstances, 
where  injustice  to  himself,  or  injury  to  the  estate,  may  otherwise 
arise.* 

§  545.  A  doubt  has,  indeed,  been  suggested,  whether  a  bill  can  be 
maintained  against  all  the  creditors.^  But,  if  the  bill  is  brought 
against  certain  known  creditors,  who  are  proceeding  at  law,  it  may 
be  asked.  What  is  the  difficulty  of  proceeding  in  the  same  way  as 
is  done  as  to  all  creditors,  upon  a  bill  brought  by  one  or  more 

>  See  BisseU  v.  Axtell,  2  Vera.  47,  and  v.  Atleo,  2  Vera.  37.     See  Rush  v.  Higgs, 

Mr.  Raithby's  note ;  1  Eq.  Abridg.  E.  p.  4  Ves.  Jr.  638,  643  ;  Jackson  r.  Leap,  1 

136,  PI.  2,   3,   4.     The  heir-at-law  may  Jac.  &  Walk.  231. 

come  into  equity  to  have  the  estate  admi-  ^  Morrice  v.   Bank   of   England,   Cas. 

nistered,  and  a  contract  made  by  intestate  temp.  Talb.  224  ;  Backwell's  case,  1  Vera, 

for  purchase  of  realty  carried  out  for  his  163,  155. 

benefit.     Hardinc;  v.  Harding,  13  Eq.  493.  *  Com.  Dig.  Chancery,  3  G.  6. 

»  Com.  Dig.  Chancery,  3  G.  6 :  Buccle  *  Rush  v.  Higgs,  4  Ves.  Jr.  638,  648. 
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creditors  in  behalf  of  themselves  and  all  other  creditors  ?  Upon  a 
decree  for  the  executor  or  administrator  to  account,  all  the  creditors 
are  or  may  be  required  to  present  and  prove  their  debts  before  the 
Chief  Clerk  in  the  first  case,  as  they  are  now  required  to  do  in  the 
last  case.  But,  upon  such  a  bill,  brought  by  an  executor  or  adminis- 
trator, the  court  will  not  interpose  by  way  of  injunction,  to  prohibit 
creditors  proceeding  at  law,  until  there  has  been  a  decree  against  the 
executor  or  administrator  to  account  in  that  suit ;  for,  otherwise,  tlie 
latter  might  without  reason  make  it  a  ground  of  undue  delay  of 
the  creditors.^ 

§  546.  But  the  more  ordinary  case  of  relief,  sought  in  equity  in 
cases  of  administration,  is  by  creditoi-s.  A  creditor  may  file  his  bill 
for  payment  of  his  own  debt,  and  seek  a  discovery  of  assets  for  this 
purpose  only.  If  he  docs  so,  and  the  bill  is  sustained,  and  an  account 
is  decreed  to  be  taken,  the  court  will,  upon  the  footing  of  such  an 
account,  proceed  to  make  a  final  decree  in  favour  of  the  creditor.- 
Upon  a  bill  thus  brought  by  a  single  creditor  for  his  own  debt  only, 
no  general  account  of  debts  is  usually  directed  to  be  taken ;  but  the 
common  course  is,  to  direct  an  account  of  the  personal  estate,  and  of 
that  particular  debt,  which  is  ordered  to  be  paid  in  the  due  course  of 
administration.^ 

§  547.  The  more  usual  course,  however,  pursued  in  the  case  of 
creditors,  is  for  one  or  more  creditors  to  file  a  bill  (commonly  called 
a  creditor's  bill)  by  and  in  behalf  of  him,  or  themselves,  and  all  other 
creditors  who  shall  come  under  the  decree,  for  an  account  of  the 
assets,  and  a  due  settlement  of  the  estate.^  And  this  applies  as  well 
when  the  party  suing  is  a  creditor  whose  debt  is  payable  in  presenii, 
as  when  his  debt  is  due  in  futuro,  if  it  be  debitum  inpt'esenti, 
solvendum  in  fuiuro  ;  ^  and  whether  he  has  a  mortgage  or  not* 
Bills  of  this  sort  have  been  allowed  upon  the  mere  piinciple  that> 
as  executors  and  administrators  have  vast  powei*s  of  preference  at 
law,  courts  of  equity  ought,  upon  the  principle  that  equality  is  equity. 


»  Ibid. 

*  Attorney-General  v.  Comthwaite,  2 
Cox,  44 1  Morrice  v.  Bank  of  England, 
Cos.  temp.  Talb.  220. 

'  Attorney-General  v.  Cornthwaite,  2 
Cox,  44  ;  Morrice  v.  Bank  of  England, 
Cas.  temp.  Talb.  217  ;  Anon.,  3  Atk.  572  ; 
Perry  v.  Phelips,  10  Ves.  38.  Although 
this  is  the  usual  coarse,  in  the  case  of  a 
croditor  seeking  an  account  and  payment 
of  his  own  debt  only  ;  it  is  not,  therefore, 
to  be  considered  that  the  court  itself  is 
absolutely  incompetent,  upon  such  a  bill, 
to  make  a  more  general  decree  in  the  form 
of  a  decree  upon  a  general  creditor's  bill. 
On  the  contrary,  a  case  may  be  made  out 
upon  the  ansNYcr  and  proofs,  which  might 


render  it,  if  not  indispensable,  at  least 
highly  expedient,  for  the  purposes  of 
justice  to  adopt  the  latter  course.  See 
Ram  on  Assets,  &c.,  ch.  24,  §  2  ;  Martin 
V.  Martin,  1  Ves.  213,  214 ;  Sheppard  *. 
Kent,  Prec.  Ch.  190,  193  ;  8.  c.  2  Vem. 
435  ;  Anon.,  8  Atk.  572  ;  Periy  v.  Phelips, 
10  Ves.  38, 40, 41 :  Rush  v.  Higgs,  4  Ves.  638. 
■•  See  the  case  of  the  Creditors  of  Sir 
Charles  Cox,  3  P.  Will.  343. 

*  Whit  more  v.  Oxbom,  2  Younge  k 
ColL  N.  K.  13,  17. 

•  Greenwood  v.  Firth,  2  Hare,  241, 
note ;  Aldridge  v.  Westbrook,  5  Bear. 
138  ;  Shey  v.  Bonnet,  2  Younge  &  CoU* 
N.  R.  406  ;  White  v.  Hillacw,  3  Younge 
&  Coll.  597,  609,  610. 
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to  interpose  upon  the  application  of  any  creditor  by  such  a  bUl,  to 
secure  a  distribution  of  the  assets,  without  preference  to  any  one  or 
more  creditors-^  And  as  a  decree  in  equity  is  held  of  equal  dignity 
and  importance  with  a  judgment  at  law,  a  decree  upon  a  bill  of  this 
sort,  being  for  the  benefit  of  all  creditors,  makes  them  all  creditors 
by  decree  upon  an  equality  with  creditor  by  judgment,  so  as  to 
exclude,  from  the  time  of  such  decree,  all  preferences  in  favour  of  the 
latter.2 

§  5i8.  The  usual  decree,  in  the  case  of  creditors'  bills  against  the 
executor  or  administrator,  is  (as  it  is  commonly  phrased)  quod 
computety  that  is  to  say,  it  directs  the  Chief  Clerk  to  take  the 
accounts  between  the  deceased  and  all  his  creditors ;  and  to  cause  the 
creditors,  upon  due  public  notice,  to  come  before  him  to  prove  their 
debts,  at  a  certain  place,  and  within  a  limited  period ;  and  it  also 
directs  the  Chief  Clerk  to  take  an  account  of  all  the  personal  estate  of 
the  deceased  in  the  hands  of  the  executor  or  administrator,  and  the 
same  to  be  applied  in  payment  of  the  debts  and  other  charges,  in  a 
due  course  of  administration.^  In  all  cases  of  this  sort,  each  creditor 
is  entitled  to  appear  before  the  Chief  Clerk,  and  may  there,  if  he 
chooses,  contest  the  claim  of  any  other  creditor,  in  the  same  manner 
as  if  it  were  an  adversary  suit.^ 

•  548  a.  But  although  the  usual  decree  is  as  above  stated  upon  a 
bill  by  a  creditor,  in  behalf  of  himself  and  all  other  creditors;  this 
decree  is  not  applicable  (as  it  seems)  to  cases  where  the  executor  or 
administrator  admits  assets ;  for  he  thereby  admits  himself  liable  for 
the  payment  of  the  debt ;  and,  in  such  a  case,  the  plaintiff  may 
have  a  decree  for  the  payment  of  his  own  debt  only,  without  any 
decree  for  a  general  account ;  for  the  other  creditors  are  not  pre- 
judiced by  such  a  decree  for  the  payment  of  the  plaintiff's  debt, 
under  such  circumstances.^ 


»  Rush  V.  Higgs,  4  Ves.  Jr.  638,  643 ; 
Gilpin  V.  Lady  Southampton,  18  Yes. 
469 ;  Martin  v.  Martin,  1  Yes.  210. 

^  Ibid.  ;  Morrice  v.  Bank  of  England, 
Cas.'-temp.  Talb.  217;  Perry  v,  Phelips, 
10  Yes.  38,  39,  40  ;  Brooks  v.  Reynolds, 
1  Bro.  Ch.  188;  Paxton  u  Donglas,  8 
Ves.  620, 

3  The  Creditors  of  Sir  Charles  Cox,  3  P. 
Will  843 ;  Sheppard  v.  Kent,  Prec.  Ch. 
190  ;  8.  c.  2  Yem.  435  ;  Kenyon  v.  Worth- 
ington,  2  Dick.  668. 

*  Owens  V.  Dickenson,  1  Craig  &  Phill. 
48,  56.  Sec  as  to  the  form  of  a  decree  in 
an  administration  suit,  in  case  all  the 
parties  interested  should  not  be  parties  at 
the  hearing,  Fisk  v.  Norton,  2  Hare,  381. 

*  Woodgate  v.  Field,  2  Hare,  211,  212. 
Mr.  Yice -Chancellor  Wigram,  on  that 
occasion,  said  :  '*The  reason  for  and  the 
principle  of  the  usual  form  of  decree,  are 


stated  in  Owens  v,  Dickenson  (Cr.  &  Ph. 
48),  but  that  reasoning  has  no  application 
where  assets  are  admitted,  for  the  executor 
thereby  makes  himself  liable  to  the  pay- 
ment of  the  debt.  In  such  a  case,  the 
other  creditors  cannot  be  prejudiced  by  a 
decree  for  payment  of  the  plaintiff's  debt ; 
and  the  object  of  the  s^ial  form  of  the 
decree  in  a  creditor's  smt  fails.  I  enter- 
tained no  doubt  upon  this  point,  nor  can 
I,  upon  inquiry,  nnd  that  it  was  ever 
doubted  in  the  other  branches  of  the 
court.  In  effect,  the  rule  is  proved  by  the 
feu^t  that  the  creditor  and  defendant,  the 
executor,  may  settle  the  matter  pending 
the  suit,  by  the  latter  paying  the  debt  and 
costs  of  the  suit.  And  it  has  twice  been 
decided  at  the  Rolls,  that  the  court  will 
order  the  same  thing  to  be  done,  even 
when  the  suit  had  proceeded  to  a  con- 
siderable extent.    If,  then,  the  court  would 
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§  549.  As  soon  as  the  decree  to  account  is  made  in  such  a  suit, 
brought  in  behalf  of  all  the  creditors,  and  not  before,  the  executor  or 
administrator  was  before  the  Judicature  Act,  1873,  entitled  to  an 
injunction  out  of  chancery,  to  prevent  any  of  the  creditors  from 
suing  him  at  law,  or  proceeding  in  any  suits  already  commenced, 
except  under  the  direction  and  control  of  the  court  of  equity,  where 
the  decree  is  passed.^  The  object  of  the  court,  under  such  circum- 
stances, is  to  compel  all  the  creditors  to  come  in  and  prove  their 
debts  before  the  Chief  Clerk  ;  and  to  have  the  proper  payments  and 
discharges  made  under  the  authority  of  the  court;  so  that  the 
executor  or  administrator  may  not  be  harassed  by  multiplicity  of 
suits,  or  a  race  of  diligence  be  encouraged  between  different  creditors, 
each  striving  for  an  undue  mastery  and  preference.  And  this  action 
of  the  court  presupposes,  that  all  the  legal  rights  of  every  creditor, 
and  the  validity  of  his  debt,  may  be,  and,  indeed,  must  be,  determined 
in  equity,  upon  the  same  principles  as  it  would  be  at  law.^    But,  in 


compel  a  creditor  to  accept  payment  of  his 
debt  when  the  executor  offers  to  pay  it, 
with  the  costs  of  suit,  where  is  the  line  to 
he  drawn  beyond  which  the  plaintiff  can- 
not be  allowed  to  have  tnc  cxclusivo 
benefit  of  his  own  suit  t  I  am  satisfied 
that  in  this  case  there  ought  to  be  a  decree 
for  immediate  payment.  It  was  objected, 
however,  that  m  Stenidale  v.  Hankinson, 
Sir  A.  Hart  said  that,  on  the  filing  of  a 
creditor's  bill,  every  creditor  has  an  in- 
choate right  in  the  suit ;  the  meaning  of 
that  expression  is,  that  a  right  then  com- 
mences which  may  indeed  fail,  but  may 
also  be  perfected  by  decree  ;  and  it  is  not 
inaccurately  called  an  inchoate  right. 
After  the  decree  every  creditor  has  an 
interest  in  the  suit ;  but  the  question  is, 
whether  the  plaintiff,  until  decree,  is  not 
dominus  litis,  so  that  he  may  deal  with 
tlie  suit  as  he  pleases.  Then!  is  nothing 
to  prevent  other  creditors  from  tiling  bills 
for  a  like  purpose  ;  and  there  is  nothing 
more  common  than  for  several  suits  to 
exist  together,  and  the  court  permits  them 
to  go  on  together  until  a  decree  in  one  of 
them  is  obtained,  because  it  is  possible, 
before  the  decree,  that  the  litigating  cre- 
ditor may  stop  his  suit. " 

^  Morrice  v.  Bank  of  England,  Cas. 
temp.  Talb.  217 ;  Martin  v.  Martin,  1 
Ves.  211,  212 ;  Perrv  v.  Phclips,  10  Ves, 
38,  89;  Brooks  r.  Reynolds,  1  Bro.  Ch. 
183,  and  Mr.  Belt's  note ;  Douglas  v. 
Clay,  1  Dick.  393  ;  Kenyon  v.  Worthing- 
ton,  2  Dick.  668  ;  Paxton  r.  Douglas,  8 
Yes.  520 ;  Jackson  v.  Leap,  1  Jac  & 
Walk.  231,  and  note  ;  Buries  v.  Popple- 
well,  10  Sim.  383.  See  Underwooa  v, 
Hatton,  5  Beav.  31. 

«  Whitaker  v.  Wright,  2  Hare,  310. 
On  this  occasion,  Mr.  Vice-Chanccllor 
IVigram  said  :  "  With  respect  to  the  form 


of  a  decree  in  a  creditor's  suit,  the  court 
does  not  treat  the  decree  as  conclusive 
proof  of  the  debt.  It  is  clear,  that  it  is 
not  so  treated  for  all  purposes  ;  for  any 
other  creditor  may  challenge  the  debt ; 
Owens  V,  Dickenson  (1  Cr.  k  Ph.  48} ; 
and  it  is  equally  clear  that  in  practice,  the 
executor  himself  is  allowed  to  impeach  it. 
If,  in  a  case  where  the  plaintiff  sues  on 
behalf  of  himself  and  all  the  other  cre- 
ditors, and  the  defendants,  who  represent 
the  estate,  do  not  admit  assets  (see  Wood- 
gate  V.  Field),  it  is  objected  at  the  hearing, 
that  the  debt  is  not  well  proved, — the 
court  tries  the  question  only  whether  there 
is  sufficient  proof  upon  which  to  found  a 
decree ;  and  liowover  clearly  the  debt  may 
l>e  proved  in  the  cause,  the  decree  decider 
nothing  more  than  that  the  debt  is  suffi- 
ciently proved  to  entitle  the  plaintiff  to 
go  into  the  Master's  office  ;  and  a  new 
case  may  be  made  in  the  Master's  office, 
and  new  evidence  may  be  tlicre  tendered. 
The  real  question  is,  in  what  way  the  new 
case  is  to  he  tried,  or  what  is  the  course  to 
be  pursued  in  the  Master's  office  f  The 
plaintiff  says  that  the  course  should  be  the 
same  as  at  law,  and  that  he  brings  his 
legal  rights  with  him  into  equity  ;  and, 
subject  to  some  qualification,  I  cannot 
refuse  my  assent  to  the  plaintifTs  pro- 
position. When  a  decree  is  made  in  a 
creditor's  suit,  under  which  all  the  cre- 
ditors may  come  in,  this  court  will  not 
permit  the  estate  to  be  cmbaiiassed  by 
proceedings  which  might  conflict  with 
each  other,  to  the  prejudice  of  the  exe- 
cutor or  administrator.  Perry  v.  Phelips 
(10  Ves.  34) ;  but  nothing  would  be  more 
uiijust  than  that  the  court  should  restrain 
the  creditor  from  proceeding  to  enforce 
his  rights  at  law,  except  upon  the  prin- 
ciple of  aHoiKnng  him  to  bring  his  leffX 
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order  to  prevent  any  abuse  of  such  bills^  by  counivance  between  an 
executor  or  administrator  and  a  creditor,  it  was  a  common  practice 
to  grant  an  injunction  only,  when  the  answer  or  a£Bdavit  of  the 
executor  or  administrator  states  the  amount  of  the  assets,  and  upon 
the  terms  of  his  bringing  the  assets  into  court,  or  obeying  such  other 
order  of  the  court,  as  the  circumstances  of  the  case  may  require.^ 
The  same  remedial  justice  is  applied,  where  the  application,  instead 
of  being  made  by  creditors,  is  made  by  legatees  or  trustees.^  Now 
by  the  Judicature  Act,  1873,  s.  24,  sub-s.  5,  the  same  result  would 
be  obtained  by  a  motion  to  the  court  in  which  the  creditor  was  suing, 
to  stay  proceedings  on  the  gi'ound  that  an  administration  action  was 
pending  in  the  Chancery  Division. 

§  550.  The  considerations  already  mentioned  apply  to  cases  where 
the  assets  are  purely  of  a  legal  nature ;  and  no  peculiar  circumstances 
require  the  interposition  of  courts  of  equity,  except  those  appertaining 
to  the  necessity  of  taking  an  account,  and  having  a  discovery,  and 
decreeing  a  final  settlement  of  the  estate.  But  in  a  great  variety  of 
cases,  the  jurisdiction  of  courts  of  equity  becomes  indispensable,  from 
the  fact,  that  no  other  courts  possess  any  adequate  jurisdiction  to 
reach  the  entire  merits,  or  dispose  of  the  entire  merits.  This  must 
necessarily  be  the  case  where  there  are  equitable  assets  as  well  as 
legal  assets,  and^  also,  where  the  assets  are  required  to  be  mar- 
shalled, in  order  to  a  full  and  perfect  administration  of  the  estate^ 
and  to  prevent  any  creditor,  legatee,  or  distributee  from  being 
deprived  of  its  own  proper  benefit,  by  reason  of  any  prior  claims 
which  obstruct  it. 

§  551.  And,  first,  in  relation  to  equitable  assets.  That  portion 
only  of  the  assets  of  the  deceased  party  are  deemed  legal  assets, 
which  by  law  are  directly  liable,  in  the  hands  of  his  executor  or 


rights  with  him  into  the  office  of  the 
court,  whicli  it  substitutes  for  the  pro- 
ceedings ot  law,  Dornfonl  t?.  Dornford 
(12  Yes.  127) ;  Berringtou  v.  Evans  (1 
You.  276) ;  and  the  circuni stance,  that 
the  creditor  is  also  tlie  plaintiff  in  the 
suit  in  equity,  makes  no  difference  in  that 
respect.  The  only  qualifications  which 
now  occur  to  me  of  the  general  rule,  that 
a  legal  creditor  brings  all  his  legal  rights 
with  him,  are  founded,  first,  upon  the 
circunistance  that  in  certain  special  cases, 
a  court  of  equity,  in  the  ordinary  course 
of  administering  assets,  ^rill  distinguish  a 
voluntary  bond  from  one  given  for  value, 
Lady  Cox's  case  (3  P.  Wms.  {f39)  ;  Jones 
V.  Powell  (Ea.  Cas.  Abr.  84,  pi.  2)  ; 
Gilham  v,  Locke  (9  Yes.  612)  ;  Assiraiees 
pf  Gardiner  v.  Shannon  (2  Sell.  &  Lefr. 
228) ;  and,  secondly,  that  in  all  cases,  this 
court  requires  an  affidavit  of  the  truth  of 
the  debt  from  the  creditor,  which  at  law 


is  not  required.  This  affidavit  is  reqjuired 
to  extend  to  the  consideration  of  a  simple 
contract  debt, — but  not  to  the  considera- 
tion of  l^nd  or  other  specialty  debts. 
The  third  qualification — if,  indeed,  there 
be  any  other  than  those  which  I  have 
mentioned — is  that  which  is  said  to  be 
introduced  by  the  case  of  Rimdell  v.  Lord 
Rivers  (Phillips,  88)." 

*  Gilrin  v.  Lady  Southampton,  18  Yes. 
469  ;  Clarke  v.  Ormonde,  Jac.  122,  123, 
124,  125 ;  Mitford,  Eq.  PL  by  Jeremy, 
p.  311.  In  Lee  v.  Park,  1  Keen,  714, 
719  to  724,  Lord  Langdale  (Master  of  the 
Rolls)  went  into  an  elaborate  examination 
of  the  doctrine  on  this  subject,  and  refused 
to  stay  the  execution  of  a  creditor,  who 
had  obtained  a  judgment  before  the  decree 
to  account  in  chancery. 

-  Perr>'  v.  Phelips,  10  Yes.  88 ;  Brooks 
V.  Reynolds,  1  Bro.  Ch.  183 ;  Jackson  v. 
Leap,  1  Jack.  &  "Walker,  231,  and  note. 
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administrator,  to  the  payment  of  debts  and  legacies.  It  is  not 
within  the  design  of  these  Commentaries  to  enter  into  a  minute 
examination  of  what  are  deemed  legal  assets.  Bat,  generally  speak* 
ing,  they  are  such  as  can  be  reached  in  the  hands  of  an  executor  or 
administrator  by  a  suit  of  law  against  him,  either  by  a  common  judg* 
ment,  or  by  a  judgment  upon  a  devastavit  against  him  personally.^ 
But  it  is,  perhaps,  more  accurate  to  say,  that  legal  assets,  are  such  as 
come  into  the  hands  and  power  of  an  executor  or  administrator,  or 
such  as  he  is  intrusted  with  by  law,  virtute  officii^  to  dispose  of  in 
the  course  of  administration.  In  other  words,  whatever  an  executor 
or  administrator  takes  qua  executor  or  administrator,  or  in  respect 
to  his  office,  is  to  be  considered  as  legal  assets:  ''  And  it  mattered 
nothing,  whether  the  interest  in  them  was  of  itself  of  a  legal  or 
equitable  nature.  Thus  if  a  testator  had  mortgaged  by  way  of 
assignment  a  leasehold  property,  and  had  died  possessed  only  of  the 
equity  of  redemption,  that  equity  of  redemption  would  clearly  be 
equitable  in  its  nature,  for  it  is  a  mere  creation  of  equity ;  but  it 
would  be  legal  assets,  for  the  personal  representative  is  the  only 
person  who  had  the  right  to  redeem  the  mortgage,  although  for  that 
purpose  he  would  have  been  compellable  to  go  into  a  court  of  equity. 
So  where  a  testator  had  before  his  death  contracted  to  sell  land,  but 
had  died  before  he  had  executed  the  conveyance,  or  been  paid  the 
purchase-money,  the  right  to  the  purchase-money  was  equitable,  but 
the  executor  was  the  only  person  entitled  to  receive  it,  and  it  was 
therefore  held  to  be  legal  assets.''  ^ 

§  552.  Equitable  assets  are,  on  the  other  hand,  all  assets  which 
are  chargeable  with  the  payment  of  debts  or  legacies  in  equity; 
and  which  do  not  fall  under  the  description  of  legal  assets.  They 
are  called  equitable  assets,  because,  in  obtaining  payment  out  of 
them,  they  can  be  reached  only  by  the  aid  and  instrumentality 
of  a  court  of  equity.'^  They  are  also  called  equitable  for  another 
reason  ;  and  that  is,  that  the  rules  of  distribution  by  which  they  are 
governed,  are  different  ffom  those  of  the  distribution  of  legal  assets. 


\'       »  See  FaiT  v,  Newman,  4  T.  R.  621  ; 

^  AVhole  V.  Booth,  4  T.  R.  625,  note ;  s.  c. 
4  Doug.  36.  lu  some  cases  it  is  necessary 
to  go  into  a  court  of  equity,  to  enforce 
payment  out  of  what  are  properly  legal 
assets.  Thus,  for  instance,  if  thei-c  should 
l>e  a  lease  for  years,  or  a  bonil-dcbt,  or  an 
annuity  in  a  trustee's  name,  belonging  to 
the  deceased,  there,  although  a  creditor 
could  not  come  at  it  w*ithout  the  aid  of  a 
court  of  equity,  yet  the  assets  would  be 
ti*eated  as  legal  assets,  and  should  be 
applied  in  the  course  of  administration  as 
such.  Wilson  v.  Fielding,  2  Veni.  763  ; 
the  case  of  Sir  Charles  Cox's  Creditors,  2 
P.  Will  342,  343.     So  a  term  of  years, 


taken  in  the  name  of  A.,  in  trust  for  B., 
is  legal  assets,  although  recoverable  in 
equity  only.  Ibid.  ;  3  P.  Will.  842,  343, 
and  Mr.  Cox's  note  (2) ;  Hartwell  r. 
Chittara,  Ambler,  308,  and  Mr.  Blunt*s 
note.  By  the  statute  of  Charles  II.  ch.  3, 
the  trusts  of  an  inheritance  in  land  are 
liable  for  the  payment  of  bond-debts,  which 
make  such  trust  estates  legal  assets,  al- 
though they  can  be  enforced  only  in  equity. 

*  tiddis  on  Administration,  p.  6.  See 
Cook  V.  Gregson,  3  Dr.  547  ;  Christy  v. 
Courtenay,  26  Beav.  140 ;  Attorney-Gene- 
ral V.  Brunning,  8  H.  L.  C.  258. 

3  Wilson  V.  Fielding,  2  Vern.  763  ; 
Gott  V,  Atkinson,  Willes,  523,  624.  * 
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In  general,  it  may  be  said,  that  equitable  assets  are  of  two  kinds : 
the  first  is,  where  assets  are  created  such  by  the  intent  of  the  party ; 
the  second  is,  where  they  result  from  the  nature  of  the  estate  made 
chargeable.  Thus,  for  instance,  if  a  testator  devises  land  to  trustees, 
to  sell  for  the  payment  of  debts,  the  assets  resulting  from  the 
execution  of  the  trust,  are  equitable  assets  upon  the  plain  intent  of 
the  testator,  notwithstanding  the  trustees  are  also  made  his  executors, 
for,  by  directing  the  sale  to  be  for  the  payment  of  debts  generally, 
he  excludes  all  preferences,  and  the  property  would  not  before  the 
3  &  4  Will.  4,  c.  104,  otherwise  have  been  liable  to  the  payment  of 
simple  contract  debts.^  The  same  principle  applies,  if  the  testator 
merely  charges  his  Idnds  with  the  payment  of  his  debts.^  On  the 
other  hand,  if  the  estate  be  of  an  equitable  nature,  and  be  chargeable 
with  debts,  the  fund  is  to  be  deemed  equitable  assets,  unless  by 
some  statute  it  is  expressly  m&de  legal  assets ;  for  it  cannot  be 
reached  except  through  the  instrumentality  of  a  court  of  equity. 
And  it  maybe  laid  down  as  a  general  principle,  that  everything  is 
considered  as  equitable  assets,  which  the  debtor  has  made  subject  to 
his  debts  genei'ally,  and  which,  without  his  act,  would  not  have  been 
subject  to  the  payment  of  his  debts  generally.^ 

§  552  a.  Wherever  real  estate  is  by  statute  made  liable  for  the 
payment  of  the  debts  of  the  deceased,  there  it  constitutes  legal 
assets.^  But,  notwithstanding  such  provision,  if  the  testator  should 
by  his  will  charge  his  real  estate  with  his  debt,  there  the  real  estate 
to  charged  would  be  equitable  assets.^ 

§  552  6.  This  question  came  before  the  House  of  Lords  in  I860,* 
when  it  was  declared  by  Lord  Cranworth,  that  anything  which  an 
administrator  is  entitled  to  receive,  as  such,  viHute  ojfficii,  can  never 
be  equitable  assets ;  and  in  considering  whether  assets  ar^  legal  or 
equitable,  the  question  is  not,  whether  the  estate  is  recoverable 
through  the  agency  of  the  courts  of  law,  or  of  equity,  but  whether  it 
is  money  which  the  personal  representative  is  entitled  to  recover, 
independently  of  any  directions  of  the  testator. 


^  Lowin  17.  Okeley,  2  Atk.  50  ;  Newton 
V.  Bennet,  1  Bro.  Ch.  135  ;  Silk  v.  Prime, 
1  Bro.  Ch.  138,  note;  Bailej-  v.  Ekiiis,  7 
Yes.  319 ;  Shiphard  v.  Lutwidge,  8  Ves. 
26,  30 ;  Benson  v.  Leroy,  4  Johns.  Ch. 
651  ;  Clay  v.  Willis,  1  B.  &  Cressw.  864 ; 
Barker  v.  May,  9  B.  &  Cressw.  489  ;  Bain 
V.  Sadler,  12  Eq,  570. 

2  Ibid. 

^  In  Silk  V.  Prime,  1  Bro.  Ch.  138, 
note,  Lord  Camden  took  notice  of  the 
earlv  cases,  which  had  decided,  that  where 
lancl  is  devised  to  be  sold  by  executors, 
qiia  executors,  or  devised  to  executors, 
irua  executors,  to  be  sold  for  payment  of 
debts,  the  asset^i  were  purely  legal  (Co. 


Lit.  112 ^  113a);  and  he  added,  "I  can 
hardly  now  suggest  a  case  where  the  assets 
woula  be  lega(  but  where  the  executor 
has  a  naked  power  to  sell,  qiia  executor." 
See  also  Girling  v,  Lee,  1  Yern.  63,  and 
Baithby's  notes.  It  is  questionable,  whether 
even  in  this  latter  'case,  the  assets  would 
now  be  held  to  bo  legal.  See  Barker  v, 
Ma3%  9  B.  &  Cressw.  489,  498  ;  Paschall 
r.  Ketterich,  Dyer,  1516;  Anon.,  Dyer, 
264  6  ;  Bac.  Abridc.  Legacy,  M.  Deg  v, 
Deg,  2  P.  WiU.  416,  Cox's  note. 

*  Goodchild  v.  Fen-et,  5  Beav.  898, 

*  Charlton  v.  Wright,  12  Simons,  274. 

«  See  Attomey-Cieneral  v,  Brunniixg,  8 
H.  L.  C.  258. 
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§  558.  In  the  course  of  the  administration  of  assets^  courts  of 
equity  follow  the  same  rules  in  regard  to  legal  assets,  which  are 
adopted  by  courts  of  law ;  and  give  the  same  priority  to  the  different 
classes  of  creditors,  which  is  enjoyed  at  law ;  thus  maintaining  a 
practical  exposition  of  the  maxim,  jEquUas  sequitur  legem}  In  the 
like  manner,  courts  of  equity  recognize  and  enforce  all  antecedent 
liens,  claims,  and  charges  in  reniy  existing  upon  the  property  accord- 
ing to  their  priorities ;  whether  these  charges  are  of  a  legal  or  of  an 
equitable  nature,  and  whether  the  assets  are  legal  or  equitable.' 

§  554.  But  in  regard  to  equitable  assets  (subject  to  the  exception 
already  stated),  courts  of  equity,  in  the  actual  administration  of  them, 
adopt  very  different  rules  from  those  adopted  in  courts  of  law  in  the 
administration  of  legal  assets.  Thus,  in  equity,  it  is  a  general  rule 
that  equitable  assets  shall  be  distributed  equally,  and  pari  passu, 
among  all  the  creditors,  without  any  reference  to  the  priority  or 
dignity  of  the  debts ;  for  courts  of  equity  regard  all  debts  in  con- 
science as  equal  jure  naiv/rali,  and  equally  entitled  to  be  paid ;  and 
here  they  follow  their  own  favourite  maxim  that  equality  is  equity ; 
JSquitas  eat  quasi  oiqualitas?  And  if  the  fund  falls  short,  all  the 
creditors  are  required  to  abate  in  proportion.* 

§  554  a.  The  priority  of  claimants  upon  equitable  assets  in  this 
country  is  not  affected  by  the  law  of  the  place  of  contract.  Where, 
therefore,  an  Englishman,  in  Venezuela,  entered  into  a  contract  in 


^  Attorney  •  General  v.  Bmnuing,  8 
H.  L.  C.  268 ;  Wrido  v.  Clarke,  1  Dick.  382 ; 
AvereU  v,  Loucks,  6  Barbour,  8.  a  478  ; 
Morrice  v.  Bank  of  England,  Cas.  temp. 
Talb.  220,  221. 

2  Freemanult  v,  Dedire,  1  P.  Will. 
429  ;  Finch  v.  Earl  of  Winchelsea,  1  P. 
Will.  277,  278 ;  Burgh  v,  Francia,  1  Eq. 
Abridg.  820,  PL  1  ;  Girling  v,  Lee,  1 
Vem.  63,  and  Raithby's  notes  ;  Pluuket 
V.  Penson,  2  Atk.  290 ;  Pope  v,  Gwinn,  8 
Yes.  28,  note  ;  Morgan  v,  Sherrard,  1 
Vern.  298  ;  Cole  v.  Warden,  1  Vem.  410, 
and  note  ;  Wilson  v.  Fielding,  2  Vem. 
763,  764;  Foly's  case,  2  Freem.  49; 
Wride  v,  Clarke,  1  Dick.  882 ;  Sharpe  v. 
Earl  of  Scarborough,  4  Yes.  538. 

*  Co.  Litt.  24  ;  Hixon  r.  Wytham,  1 
Ch.  Cas.  248 ;  Gott  v,  Atkinson,  Willes, 
521  ;  Turner  v.  Turner,  1  Jac.  k  Walk. 
45  ;  Creditors  of  Sir  Charles  Cox,  3  P. 
Will.  843,  844 ;  Deg  v.  Deg,  2  P.  Will. 
412,  416  ;  Wride  v.  Clarke,  1  Dick.  382  ; 
Morrice  v.  Bank  of  England,  Cas.  temp. 
Talb.  220  ;  Wilson  v.  Paul,  8  Sim.  63. 

•*  Hickson  r.  Witliam,  1  Freem.  301  ; 
8.  c.  1  Ch.  Cas.  248  ;  Deg  r.  Deg,  2  P. 
Will.  412  ;  Wride  v.  CUrke,  1  Dick.  382  ; 
Foly's  case,  2  Freem.  49  ;  Woolstonecroft 
V.  Long.  2  Freem.  175  ;  s.  c.  2  Eq.  Abridg. 
459 ;  1  Ch.  Cas.  32  ; '3  Ch.  12,     The  civil 


law,  like  the  common  law,  had  different 
classes  of  debts,  to  which  it  annexed  dif- 
ferent privileges,  or  priorities,  founded, 
indeed,  upon  principles  more  general  and 
more  sound  than  those  of  the  common 
law,  in  its  classification.  There  were  in 
the  civil  law  three  orders  of  creditors.  (1.) 
Those  who  go  before  all  others,  and  take 
priority  among  themselves  according  to 
the  distinctions  of  their  privileges.  (2.) 
Those  who  have  mortgages,  and  rank  after 
the  privileged  creditors  according  to  the 
dates  of  their  respective  mortgages.  (3.) 
Those  who  are  creditors  bybon<u,  or  otheis 
who  have  only  personal  actions  (the  first 
two  have  liens  or  privileges  in  rem),  and 
who  come  in,  therefore,  together,  and 
share  equally  in  proportion  to  their  debts. 
1  Domat,  B.  3,  tit.  1,  §  5,  and  especially 
art  34.  So  an  executor  who  is  also  tras- 
tco  to  sell  realty  for  payment  of  debts  has 
no  right  of  retHiner  out  of  the  proceeds  of 
the  sale,  but  they  are  to  be  distributed  in 
such  manner  as  to  put  him  in  his  charac- 
ter as  creditor  upon  same  footing  as  other 
creditors.  Bain  v.  Sadler,  12  Eq.  570. 
So  if  he  has  retained  part  of  his  debt  out 
of  the  legal  assets,  the  eqttitable  assets  are 
to  be  divided  to  the  otner  creditors  till 
equal  with  him,  and  after  that  ratably. 
Ibid. 
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such  a  foim  as  gave  the  creditor  priority  over  the  other  creditors,  it 
was  held  that  a  fund  in  England  constituting  equitable  assets  of  the 
debtor  must  be  divided  among  the  creditors  without  regai*d  to  any 
such  priority.^ 

§  555.  It  frequently  happens,  also^  that  lands  and  other  property, 
not  strictly  legal  assets,  are  charged  not  only  with  the  payment  of 
debts,  but  also  with  the  payment  of  legacies.  In  that  case,  all  the 
legatees  take  pari  passu ;  and  if  the  equitable  assets  (after  payment 
of  the  debts)  are  not  sufficient  to  pay  all  the  legacies,  the  legatees 
are  all  required  to  abate  in  proportion,  unless  some  priority  is 
specially  given  by  the  testator  to  particular  legatees ;  for,  pri/md 
facie,  the  testator  must  be  presumed  to  intend  that  all  his  legacies 
shall  be  equally  paid.^  But  suppose  the  case  to  be,  that  the  equitable 
assets  are  sufficient  to  pay  all  the  debts ;  but,  after  such  payment, 
not  sufficient  to  pay  any  of  the  legacies ;  and  the  property  is  charged 
with  the  payment  of  both  debts  and  legacies.  In  such  a  conflict  of 
rights,  the  question  must  arise,  whether  the  creditors  and  legatees 
are  to  share  in  proportion,  pari  passu ;  or  the  creditors  are  to  enjoy 
a  priority  of  satisfaction  out  of  the  equitable  assets.  This  was 
formerly  a  matter  of  no  inconsiderable  doubt ;  and  it  was  contended 
with  much  apparent  strength  of  reasoning  that,  as  both  creditors  and 
legatees,  in  such  a  case,  take  out  of  the  fund  by  the  bounty  of  the 
testator,  and  not  of  strict  right,  they  ought  to  share  in  proportion, 
pari  passu.  After  some  struggle  in  the  courts  of  equity  upon  this 
point,^  it  is  at  length  settled  that,  although  as  between  themselves, 
in  regard  to  equitable  assets,  the  creditors  are  all  equal,  and  are  to 
share  in  proportion,  pari  passu ;  yet,  as  between  them  and  legatees, 
the  creditors  are  entitled  to  a  priority  and  preference;  and  that 
legatees  are  to  take  nothing  until  the  debts  are  all  paid. 

§  556.  The  ground  of  this  decision  is,  that  it  is  the  duty  of  every 
man  to  be  just  before  he  is  generous ;  and  no  one  can  well  doubt  the 
moral  obligation  of  any  man  to  provide  for  the  payment  of  all  his 
debts.  The  presumption,  therefore,  in  the  absence  of  all  other 
words,  showing  a  different  intent  (which  intent  would,  in  such  a  case, 
still  prevail),  is,  that  a  testator  means  to  provide  first,  for  the  dis- 
charge of  his  moral  duties,  and  next,  for  the  objects  of  his  bounty, 
and  not  to  confound  the  one  with  the  other.  For,  otherwise,  the 
testator  would,  in  truth,  and  in  foro  conscientice,  be  disposing  of 
another's  debt,  and  not  making  gifts  ultra  ces  alienv/m^    The  good 

^  Pardo  V,  Bingham,  6  £q.  485.  s.  c.  1  Freem.  305  ;  Walker  v.  Meager,  2 

'  Brown  v.  Brown,  1  Keen,  275.  P.  Will.  651,  552  ;  8.   c.   Moseley,  204 ; 

'  See  Anon.,  2  Vcm.  133 ;  Hixam  v.  Petre  v.  Bruen,  cited  ibid.  ;  Greaves  v. 
Witham,  1  Ch.  Caa.  248  ;  s.  c.  1  Freem.  Powell,  2  Vem.  248,  and  Mr.  Raithby's 
305  ;  Anon.,  2  Vera.  405  ;  Walker  v.  note  (2)  ;  1  Eq.  Abridg.  141,  PI.  3  ;  Kid- 
Meager,  2  P.  Will.  650.  ney  r.  Coussmaker,  12  Yes.  164. 

*  Hixam  v.  Witham,   1  Ch.  Cas.  258 ; 
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sense  of  this  latter  reasoning  can  scarcely  escape  observation.  It 
proceeds  upon  the  just  and  benignant  interpretation  of  the  intention 
of  the  party  to  fulfil  his  moral  obligations  in  the  just  order,  which 
natural  law  would  assign  to  them. 

§  557.  In  cases  where  the  assets  are  partly  legal,  and  partly  equit- 
able, courts  of  equity  will  not  interfere  to  take  away  the  legal  prefer- 
ence of.  any  creditors  to  the  legal  assets.  But,  if  any  creditor  has 
been  partly  paid  out  of  the  legal  assets  by  insisting  on  his  preference, 
and  he  seeks  satisfaction  of  the  residue  of  his  debt  out  of  the  equit* 
able  assets,  he  will  be  postponed,  till  all  the  other  creditors^  not 
possessing  such  a  preference,  have  received  out  of  such  equitable 
assets  an  equal  proportion  of  their  respective  debts.^  This  doctrine 
is  founded  upon  and  flows  from  that  which  we  have  been  already 
considering,  that  in  natural  justice  and  conscience  all  debts  are  equal; 
that  the  debtor  himself  is  equally  bound  to  satisfy  them  all ;  ^  and 
that  equality  is  equity.  When,  therefore,  a  eoui't  of  equity  is  called 
upon  to  assist  a  creditor,  it  has  a  right  to  insist,  before  relief  is 
granted,  that  he  who  seeks  equity  shall  do  equity  ;  that  he  shall  not 
make  use  of  the  law  in  his  own  favour  to  exclude  equity,  and  at  the 
same  time  insist  that  equity  shall  aid  the  defects  of  the  law,  to  the 
injury  of  equally  meritorious  claimants.  The  usual  decree  in  cases 
of  this  sort  is,  that  ''if  any  of  the  creditors  by  specialty  have 
exhausted  (or  shall  exhaust)  any  part  of  the  testator's  personal 
estate  in  satisfaction  of  their  debts,  then  they  are  not  to  come  upon 
or  receive  any  further  satisfaction  out  of  the  testator's  real  estate  (or 
other  equitable  assets)  until  the  other  creditors  shall  thereout  be 
made  up  equal  with  them."  '  This  is  sometimes  called  marshalling 
the  assets ;  *  but  that  appellation  more  appropriately  belongs  (as  we 
shall  immediately  see)  to  another  mode  of  equitable  interference. 
The  present  is  rather  an  exercise  of  equitable  jurisdiction  in  refusing 
relief,  unless  upon  the  terms  of  doing  equity. 

§  558.  In  the  next  place,  as  to  marshalling  assets  (strictly  so 
called),  in  the  courae  of  the  administration.^  In  the  sense  of  the 
lexicographers,  to  marshal,  is  to  arrange  or  rank  in  order  ;  and  in 
this  sense,  the  marshalling  of  assets  would  be,  to  arrange  or  rank 
assets  in  the  due  order  of  administration.  This  primary  sense  of  the 
language  has  been  transferred  into  the  vocabulary  of  courts  of  equity ; 
and  has  there  received  a  somewhat  peculiar  and  technical  sense, 
although  still  germane  to  its  original  signification.     In  the  sense  of 

>  Sheppard  v.  Kent,  2  Vera.  435  ;  Deg  ^  pjuuiet    v.    Peiison,    2    Atk.    294 ; 

V.    Deg,  3  P.   Will.   417  ;  Haslewood    v.  Wride  v.  Clarke,  1  Dick.  382. 

Pope,  3  P.  Will.  823 ;  Morrice  r.  Bank  of  *  See  Aldrich  v.  Cooper,   8  Ves.   388, 

England,  Cas.  temp.  Talb.  220  ;  Bain  v,  394. 

Sadler,  12  Eq.  570.  »  See  Aldrich  r.    Cooper,   8  Ves.  888, 

*  Morrice  v.   Bank    of  England,    Cas.  394  ;  post,  §§  633  to  643, 
temp.  Talb.  219,  220,  221. 
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the  courts  of  equity,  the  marshalling  of  assets  is  such  an  arrangement 
of  the  different  funds  under  administration  as  shall  enable  all  the 
parties,  having  equities  thereon,  to  receive  their  due  proportions, 
notwithstanding  any  intervening  interests,  liens,  or  other  claims  of 
particular  persons  to  prior  satisfaction,  out  of  a  portion  of  these 
funds.  Thus,  where  there  exist  two  or  more  funds,  and  there  are 
several  claimants  against  them,  and  at  law  one  of  the  parties  may 
resort  to  either  fund  for  satisfaction,  but  the  others  can  come  upon 
one  only ;  there,  courts  of  equity  exercise  the  authority  to  marshal 
(as  it  is  called)  the  funds,  and  by  this  means  enable  the  parties  whose 
remedy  at  law  is  confined  to  one  fund  only,  to  receive  due  satisfac- 
tion.^ The  general  principle  upon  which  courts  of  equity  interfere  in 
these  cases  is,  that,  without  such  interference,  he  who  has  a  title  to 
the  double  fund  would  possess  an  unreasonable  power  of  defeating 
the  claimants  upon  either  fund,  by  taking  his  satisfaction  out  of  the 
other,  to  the  exclusion  of  them.  So  that,  in  fact,  it  would  be  entirely 
in  his  election,  whether  they  should  receive  any  satisfaction  or  not. 
Now,  courts  of  equity  treat  such  an  exercise  of  power  as  wholly 
unjust  and  unconscientious;  and  therefore  will  interfere,  not,  indeed, 
to  modify  or  absolutely  to  destroy  the  power,  but  to  prevent  it  from 
being  made  an  instrument  of  caprice,  injustice,  or  imposition.  Equity, 
in  affording  redress  in  such  cases,  does  little  more  than  apply  the 
maxim,  Nemo  ex  alteriua  (letrimento  fieri  debet  locwpletior? 

§  559.  And  this  principle  is  by  no  means  confined  to  the  adminis^ 
tration  of  assets ;  but  it  is  applied  to  a  vast  variety  of  other  cases  (as 
we  shall  hereafter  see) ;  as,  for  instance,  to  cases  of  two  mortgages 
where  one  covers  two  estates,  and  the  other  but  one ;  to  cases  of 
extents  by  the  Crown;  and,  indeed,  to  cases  of  double  securities 
generally.^  It  may  be  laid  down  as  the  general  rule  of  the  courts  of 
equity  in  cases  of  this  sort,  that,  if  a  creditor  has  two  funds,  he  shall 
take  his  satisfaction  (if  he  may)  out  of  that  fund,  upon  which  another 
creditor  has  no  lien;  and  the  like  rule  is  applied  to  other  persons 
standing  in  a  similai*  predicament.^ 

§  560.  But,  although  the  rule  is  so  general,  yet  it  is  not  to  be 
understood  without  some  qualifications.     It  is  never  applied  except 


VC        *  Aldrich  v.  Cooper,  8  Ves.  888,  389  ; 

\C;  Lauoy  r.  Duke  of  Atliol,  2  Atk.  444  ;  In 
re  Cornwall,  3  Dru.  k  War.  173  ;  Attorney- 
General  V,  Tyndall,  Ambl.  614  ;  Selby  v, 

X'   Selby,  4  Russ.  336,  341. 

'  See  Mills  v.  Eden,  10  Mod.  499 ;  ante, 
§§  327,  499  ;  post,  §§  633  to  642. 

3  1  Mad.  Pr.  Ch.  202,  203  ;  Lanoy  v. 
Duke  of  Athol,  2  Atk.  446 ;  Aldrich  v. 
Cooper,  8  Ves.  382,  888  ;  Cornwall,  in  re, 
2  C.  &  L.  131 ;  3  Dru.  &  War.  173 ; 
Kempe  v.  Antill,  2  Bro.  Ch.  11 ;  Wright 


V,  Simpson,   6  Yes.   714;  aide,  §§  327, 
499 ;  post,  §§  633,  638,  642. 

■•  Colchester  v.  Stamford,  2  Freem.  124  ; 
Lacam  v,  Mertins,  1  Yes.  312 ;  Ex  parte 
Kendall,  17  Yes.  614,  520 ;  Trimmer  v. 
Bayne,  9  Yes.  210,  211  ;  Rumbold  v. 
Kumbold,  3  Yes.  64  ;  Greenwood  v.  Taylor, 
1  Russell  &  Mylne,  185 ;  Gwynne  v.  Ed- 
wards, 2  Rubs.  289  n.  ;  Bute  v.  Cunyng- 
hame,  2  Riiss.  275  ;  Boazman  v.  Johnston, 
3  Sim.  377  ;  ante,  §§  327,  499 ;  post,  §§ 
633,  638,  642.  <t 
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where  it  can  be  done  without  injustice  to  the  creditor,  or  other  party 
in  interest,  having  a  title  to  the  double  fund,  and  also  without 
injustice  to  the  common  debtor.^  Nor  is  it  applied  in  favour  of 
persons  who  are  not  common  creditors  of  the  same  common  debtor, 
except  upon  some  special  equity.  Thus,  a  creditor  of  A.  has  no  right, 
unless  some  peculiar  equity  intervenes,  to  insist  that  a  creditor  of  A. 
and  B.  shall  proceed  against  B/s  estate  alone  for  the  satisfaction  of 
this  debt,  so  that  he  may  thereby  receive  a  greater  dividend  from 
A/s  estate.^  So  where  a  creditor  is  a  creditor  upon  two  estates  for 
the  same  debt,  he  will  be  entitled  to  receive  dividends  to  the  full 
amount  from  both  estates,  until  he  has  been  fully  satisfied  for  his 
debt ;  for  his  title  in  such  a  case  is  not  to  be  made  to  yield  in  favour 
of  either  estate,  or  the  creditors  of  either  to  his  own  prejudice.*  It 
has,  indeed,  been  said  by  Lord  Hardwicke,  that  courts  of  equity  have 
no  right  to  marshal  the  assets  of  a  person  who  is  alive  ;  but  only  the 
real  and  personal  assets  of  a  person  deceased  ;  for  the  assets  are  not 
subject  to  the  jurisdiction  of  equity  until  his  death.*  But  this 
language  is  to  be  understood  with  reference  to  the  case  in  which  it 
was  spoken  ;  for  there  is  no  doubt,  that  there  may  be  a  marshalling 
of  the  real  and  personal  assets  of  living  persons  under  particular 
circumstances,  where  peculiar  equities  attaeh  upon  the  one  or  the 
other ;  although  such  cases  are  very  rare.^ 

§  561.  The  rule  of  courts  of  equity,  in  marshalling  assets  in  the 
course  of  administration,  is,  that  every  claimant  upon  the  assets  of  a 
deceased  person  shall  be  satisfied,  as  far  as  such  assets  can,  by  any 
arrangement  consistent  with  the  nature  of  their  respective  claims,  be 
applied  in  satisfaction  thereof.^  The  rule  must  necessarily,  in  its 
application  to  the  actual  circumstances  of  different  cases,  admit,  nay, 
nmst  require,  very  different  modifications  of  relief.  It  may  be  illus- 
trated by  the  suggestion  of  a  few  cases,  which  presents  its  application 
in  a  clear  view,  and  show  the  limitations  belonging  to  it. 

§  562.  In  the  first  place  (before  the  3  &  4  Will.  IV.  c.  104),  if  a 
specialty  creditor  received  satisfaction  out  of  the  personal  assets  of 
the  deceased,  a  simple  contract  creditor  (who  had  before  the  statute 
no  claim  except  upon  those  personal  assets)  in  equity  stood  in  the 
place  of  the  specialty  creditor  against  the  real  assets,  so  far  as  the 
latter  had  exhausted  the  personal  assets  in  payment  of  his  debts,  and 
no  further.'''     But  the  court  would  not,  in  cases  of  this  sort,  extend 

*  See  Karl  of  Clarendon  v.  Barham,  1      Sneed  v.  Lord  Culpepi^er,  2  Eq.  Abridg. 
Younge  &  Coll.  688,  709.  255,  260. 

-  ExjmHe  Kendall,  17  Ves.  514,  520 ;  «  See  Clifton  v.  Burt,  1  P.  Will  679, 

posty  §§  642  to  645.  Mr.  Cox's  valuable  note  (1),  from  which  I 

'  Heaiie  v.  Cox,  6  Beav.  84.  have  freely  drawn.     Post,  §  633,  note, 

"•  Ijacamv.  Mertins,  1  Ves.  312.  '  Anon.,  2  Ch.  Caa.   4;    Sagittary  v. 

*  See  Ex  parte  Kendall,  17  Ves.  514;  Hyde,  1  Vern.  465;  Neave  v.  Alderton,  1 
Aldrich  V.  Cooper,  8  H^os.  388,  389,  394 ;  Eq.  Abridg.  144 ;  Galton  i?.  Hancock,  2 
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the  relief  to  creditors  further  than  the  nature  of  the  contract  will 
justify  it.  Therefore  it  must  have  been  a  specialty  creditor  of  the 
person  whose  assets  were  in  question ;  such  a  one  as  might  have  had  a 
remedy  against  both  the  real  and  personal  estate  of  the  deceased 
debtor,  or  against  either  of  them.  For  it  was  not  every  specialty 
creditor  in  whose  place  the  simple  contract  creditors  could  come  to 
affect  the  real  assets.  If  the  specialty  creditor  himself  could  not 
affect  the  real  estate,  as,  if  the  heirs  were  not  bound  by  the  specialty ; 
or  if  there  were  no  personal  covenant  binding  the  party  to  pay ;  or  if 
the  creditors  were  not  creditors  of  the  same  person,  and  had  not  any 
demand  against  both  funds,  as  being  the  propeity  of  the  same  person ; 
in  these  and  the  like  cases,  there  was  no  ground  for  the  interposition 
of  courts  of  equity.^ 

§  563.  On  the  other  hand,  if  a  specialty  creditor,  having  a  right 
to  resort  to  two  funds,  had  not  as  yet  received  satisfaction  out  of 
either,  a  court  of  equity  would  interfere,  and  either  throw  him  for 
satisfaction  upon  the  fund  which  can  be  affected  by  him  only,  to 
the  intent  that  the  other  fund  should  be  clear  for  him  who  can  have 
<-iccess  to  the  latter  only  ;^  or  it  would  put  the  creditor  to  his  election 
between  the  one  fund  and  the  other.  And,  if  the  creditor  resorted 
to  the  fund,  upon  which  alone  the  other  pai'ty  had  any  security,  it 
would  decree  satisfaction  p7'0  tanto  to  the  latter  out  of  the  other 
fund.-^  The  usual  decree  in  such  cases  was,  that  "  in  case  any  of 
the  specialty  creditors  should  exhaust  any  part  of  the  personal 
estate,  then  the  simple  contract  creditors  were  to  stand  in  their  place, 
and  receive  a  satisfaction  pro  tanto  out  of"  the  real  assets.^ 

§  564.  The  same  principle  applied  to  the  case  of  a  mortgagee,  who 
exhausted  the  personal  estate  in  the  payment  of  his  debt.  In  such  a 
case  the  simple  contract  creditors  were  allowed  to  stand  in  the  place 
of  the  mortgagee,  in  regard  to  the  real  estate  bound  by  the  mort- 
gage.^ And,  where  the  personal  assets  had  been  so  applied  in 
discharge  of  a  mortgage,  the  simple  contract  creditors  might,  in 
furtherance  of  the  same  principle,  have  compelled  the  heir  to  refund 
so  much  of  the  personal  assets  as  had  been  applied  to  pay  off  the 
mortgage.^ 

§  564  a.  It  was  formerly  doubted  whether  the  same  principle 
applied  to  the  case  of  a  vendor  of  an  estate,  whose  unpaid  purchase- 


Atk.  486 ;  Clifton  v,  Burt,  1  P.  Will  679, 
Cox's  note  (1). 

^  Lacam  v.  Mertins,  1  Yes.  312,  813  ; 
Aldrich  V,  Cooper,  8  Ves.  888,  889,  390, 
894  ;  Ex  ^r^  Kendall,  17  Yes.  520. 

*  Samttary  v.  Hyde,  1  Yern.  456 ;  La- 
noy  V,  Dtike  of  Athol,  2  Atk.  446  ;  PoUex- 
fen  V.  Moore,  3  Atk.  272  ;  Attorney-Gene- 
ral V,  Tyndall,  Ambler,  615.  Sec  Sproule 
V,  Prior,  8  Sim.  189, 


»  Aldrich  r.  Cooper,  8  Ves.  389,  894, 
395  ;  Trimmer  v.  Bayne,  9  Yes.  210,  211. 

<  Westfaliug  v.  Westfaling,  3  Atk. 
467  ;  Davies  v,  Topp,  1  Bro.  Ch.  526 ;  aiUe. 
§557. 

*  Aldrich  V.  Cooper,  8  Yes.  388,  395, 
896  ;  Lutkins  v.  Leigh,  Cas.  temp.  Talb. 
63 ;  Wilson  v.  Fielding,  2  Yern.  763  ; 
Selby  V.  Selby,  4  Russ.  336,  341. 

•  Wilson  v.  Fielding,  2  Yam.  763, 
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money  was,  after  the  death  of  the  purchaser,  paid  out  of  his  personal 
estate.  But  it  was  afterwards  settled  that,  in  such  a  case,  the  simple 
contract  creditors  of  the  purchaser  should  stand  in  the  place  of  the 
Vendor,  with  respect  to  his  lien  on  the  estate  so  sold,  against  the 
devisee,  as  well  as  a^^ainst  the  heir  of  the  same  estate.  For  the 
established  rule  being  that  simple  contract  creditors  were,  as  against 
a  devisee,  to  stand  in  the  place  of  specialty  creditors,  who  had 
exhausted  the  personal  assets,  because  the  specialty  creditor  had  the 
two  funds  of  real  and  personal  estate  to  resort  to  ;  by  analogy,  it  w&s 
held,  the  simple  contract  creditors  ought  to  be  entitled  to  stand 
in  the  place  of  the  vendor  against  the  devisees,  because  the  vendor 
has  equally  a  charge  upon  the  double  fund  of  real  and  personal 
estate.  Indeed,  if  the  charge  or  lien  of  the  vendor  is  to  be  con- 
sidered in  the  same  manner  as  if  it  were  secured  by  mortgage,  or 
in  the  nature  of  a  mortgage  (as  it  well  may  be),  the  principle 
above  stated  would  clearly  apply  in  favour  of  the  simple  contract 
creditors.^ 

§  564  6.  It  has  sometimes  been  made  a  question  how  far  the 
mortgagee  could  go  in,  for  a  dividend  upon  his  whole  debt,  in  case 
of  a  deficiency  of  assets,  without  releasing  his  security.  The  rule  in 
bankruptcy  is,  that  the  mortgagee  can  only  prove  his  debt,  for  the 
deficiency,  after  deducting  the  amount  of  the  mortgage  security. 
And  this  rule  has  been  sometimes  enforced  by  courts  of  equity  in  the 
Settlement  of  estates.^  But  it  has  been  questioned  and  overruled 
by  high  authority,  in  Mason  v,  Bogg,^  where  Lord  Cottenham, 
Chancellor,  said  :  *'  If  there  were  such  a  rule  of  equity  as  that  which 
Sii'  John  Leach  propounds  "  [in  Greenwood  v.  Taylor],  "  it  would  be 
fpund  in  some  text-book  or  decided  case.  .  .  .  With  respect  to 
the  principle  of  that  case,  it  is  to  be  observed,  that  a  mortgagee  has  a 
douUe  security  ;  he  has  a  right  to  proceed  against  both,  and  to  make 
the  best  he  can  of  both."  Why  he  should  be  deprived  of  this  right 
because  the  debtor  dies  and  dies  insolvent,  it  is  not  very  easy  to  see. 
'^  If,  therefore,  a  mortgagor  died  insolvent,  the  mortgagee  had  a  right 
tp  pi*oye  for  the  full  amount  of  the  debt  against  the  mortgagor's 
estate,  and  to  take  his  dividend  out  of  it,  and  he  might  thus  realise 


\''       »  Selby  V.  Selby,  4  Russ.  336,  340.  341  ; 

^  Trimmer  v.  Bayne,  9  Ves.  209.  But  see 
Pollexfen  r.  Moore,  3  Atk.  272,  which  is 
gaid  in  Sproule  r.  Prior,  8  Sim.  189,  to  he 
overrulea.  The  same  rule  is  now  applied 
in  favour  of  legatees.  Sproulo  v.  Prior,  8 
Sim.  189  ;  Lord  Lilford  v.  Keck,  L.  K.  1 
Eq.  347.  "Where  a  legacy  was  given 
daughters  of  testator  on  condition  of  their 
conveying  certain  real  estate  to  his  sons, 
Dtherwise  the  legacy  to  fall  into  residue 
which  went  to  sons,  and  the  daughters 
conveyed  the  real  estate,  but  failed  to  get 


their  legacies  :  ffeld,  they  had  no  remedy 
against  the  I'eal  estate  conveyed  b}'  them. 
Barker  v.  Barker,  10  Eq.  438.  An  heir- 
at-law  may  compel  purchase  of  land  by  an- 
cestor to  be  carried  out  and  payment  made 
out  of  assets  for  his  benefit.  -  Harding  i\ 
Harding,  13  Eq.  493.  And  where  vendor 
rescinded  the  contract,  heir-at-law  was 
held  entitled  to  price  out  of  assets.  Hud- 
son r.  Cook,  18  Eq.  417. 

*  Greenwood  v.  Taylor,  1  Ross,  k  Mv. 
185  ;  Bell  v.  Fleming,  1  Beasley,  13. 

3  2  My.  &  Cr.  443,  446. 
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his  mortgage  security,  and  thus  very  often  obtain  even  out  of  an 
insolvent  estate  payment  in  full/' 

§  564  c.  But  by  the  IQth  section  of  the  Judicature  Act,  1873,  the 
practice  in  Chancery  is  assimilated  to  the  practice  in  bankruptcy,  for 
the  above  section  provides  that,  "  In  the  administration  by  the  court 
of  the  assets  of  any  person  who  may  die  after  the  commencement  of 
this  Act,  and  whose  estate  may  prove  to  be  insufficient  for  the  pay- 
ment in  full  of  his  debts  and  liabilities,  the  same  rules  shall  prevail 
and  be  observed  as  to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  proveable,  and  as  to  the 
valuation  of  annuities  and  future  and  contingent  liabilities  respec- 
tively,  as  may  be  in  force  for  the  time  being  under  the  law  of  bank* 
ruptcy  with  respect  to  the  estates  of  persons  adjudged  bankrupt,  and 
all  persons  who  in  any  case  would  be  entitled  to  prove  for  and 
receive  dividends  out  of  the  estate  of  any  such  deceased  person,  may 
come  in  under  the  decree  or  order  for  administration  of  such  estate, 
and  make  such  claims  against  the  same  as  they  may  respectively  be 
entitled  to  by  virtue  of  this  Act."  The  above  section  it  seems  affects 
only  the  rights  of  the  class  of  secured  ci'editors  as  conflicting  with 
those  of  the  class  of  unsecured  creditors ;  it  does  not  affect,  inter  ae, 
those  of  the  members  of  those  classes.^  Thus  an  executor's  right  of 
retainer  is  not  taken  away  by  it,  nor  is  the  priority  of  a  creditor  of 
the  insolvent  who  has  recovered  judgment  for  his  debt  against  the 
executor  before  the  date  of  the  judgment  in  an  administration 
action.^ 

§  565.  In  general,  legatees  were  entitled  to  the  same  equities  where 
the  personal  estate  was  exhausted  by  specialty  creditors ;  for  they 
would  othenvise  have  been  without  any  means  of  receiving  the 
bounty  of  the  testator.*  So  they  were  permitted,  in  like  manner,  to 
stand  in  the  place  of  the  specialty  creditors,  against  the  real  assets 
descended  to  the  heir.*  So  they  were  permitted,  in  like  manner,  to 
stand  in  the  place  of  a  mortgagee,  who  had  exhausted  the  personal 
estate  in  paying  his  mortgage.^  And  their  equity  would  prevail,  not 
only  in  cases  where  the  mortgaged  premises  have  descended  to  the 


1  Lee  V.  Nuttal,  12  Ch.  D.  61. 

2  Smith  V.  Morgan,  5  C.  P.  D.  337  ;  In 
re  Stubb's  Estate,  8  Ch.  D.  154 ;  and  In 
re  Maggi  WinchouRe  v.  Winehouse,  20  Ch. 
D.  545. 

'  Arnold  v.  Chapman,  1  Vcs.  110 ; 
Mogg  V.  Hodges,  2r  Ves.  51 ;  Aldrich  v. 
Cooper,  8  Ves.  396 ;  Lomas  v.  Wright,  2 
Myhie  k  Keen,  769,  775. 

*  Heme  tr.  Meyrick,  1  P.  Will.  201, 
202 ;  Culpepper  v.  Aston,  2  Ch.  Cas.  117  ; 
Bowaman  v.  Reeve,  Prec.  Ch.  578 ;  Tip- 
ping V,  Tipping,  1  P.  Will.  729,    730 ; 


Clifton  V.  Burt,  1  P.  Will.  679,  Cox's  note  ; 
Fenhoulhet  t^.  Passavant,  1  Dick.  253 ; 
PoUexfen  r.  Moore,  3  Atk.  272  ;  Wythe  v. 
Henniker,  2  Mylne  &  Keen,  645,  646  ; 
Selby  V,  Selby,  4  Buss.  336,  341 ;  Loroaa 
V.  Wright,  2  Mylne  &  Keen,  769.  But  see 
Young  V,  Hassard,  1  Jones  k  L.  R.  466  ; 
Tombs  V.  Roch,  2  CoUyer,  490  ;  Gervis  v. 
Gcrvis,  14  Sim.  654. 

^  Lutkins  v.  Leigh,  Cas.  temp.  Talb. 
63  ;  Forrester  v.  Leigh,  Ambl.  171  ;  Selby 
17.  Selby,  4  Russ.  336,  341 ;  Sproule  t\ 
Prior,  8  Sim.  189. 
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heii-at-law ;  but  also  where  they  had  been  devised  to  a  devisee, 
who  is  to  take  subject  to  the  mortgage.^  But  their  equity  would 
not  generally  prevail  against  a  devisee  of  the  real  estate  not 
mortgaged,  whether  he  be  a  specific  or  a  residuaiy  devisee ;  for  he 
also  took  by  the  bounty  of  the  testetor ;  and  between  persons,  equally 
taking  by  the  bounty  of  the  testator,  equity  would  not  interfere, 
unless  the  testator  has  clearly  shown  some  ground  of  preference  or 
priority  of  the  one  over  the  other.^  So  that  there  was  a  distinction 
between  the  case  where  the  estate  was  devised,  and  there  were 
specialty  creditors,  and  the  case  where  it  was  devised,  and  there  was 
a  mortgage  on  it.  In  tbe  latter  case,  the  legatees  stood  in  the  place 
of  the  mortgagee,  if  he  exhausted  the  personal  assets ;  in  the  former 
case,  they  did  not  stand  in  the  place  of  the  specialty  creditors.  The 
reason  assigned  is,  that  a  specialty  debt  is  no  lien  on  land  in  the 
hands  of  the  obligor,  or  his  heir  or  devisee.  But  a  mortgage  is  a  lien, 
and  an  estate  in  the  land.  By  a  devise  of  land  mortgaged,  nothing 
passes  but  the  equity  of  redemption,  if  it  is  a  mortgage  in  fee ;  if  it  is 
for  years,  the  reversion  and  equity  of  redemption  pass.^ 

§  566.  In  like  manner,  where  lands  are  subjected  to  the  payment 
of  all  debts,  legatees  are  permitted  to  stand,  in  regard  to  such  lands, 
in  the  place  of  simple  contract  creditors,  who  have  come  upon  the 
peraonal  estate,  and  exhausted  it  so  far  as  to  prevent  a  satisfaction  of 
their  legacies.*     So,  where  legacies  given  by  a  will  are  charged  on 


*  Lutkins  v.  Leigh,  Cas.  temp.  Talb. 
53,  54  ;  Forrester  v.  Leigh,  Ambl.  171  ; 
Norris  v,  Norris,  2  Dick.  542  ;  Wythe  v. 
Henniker,  2  Mylne  &  Keen,  644  ;  Selby  v. 
Selby,  4  Kass.  336,  840,  341. 

*  Clifton  V.  Burt,  1  P.  Will.  679,  680. 
and  Cox's  note  ;  Haslewood  v.  Pope,  3  P. 
Win.  322,  324  ;  Scott  v.  Scott,  Ambl.  383  ; 
8.  c.  1  Eden,  458  ;  Forrester  v.  Leigh, 
Ambler,  171  ;  Aldrich  v.  Cooi)er,  8  Yes.  396, 
397.  Such  preference  or  priority  may  bo 
shown  in  vanous  ways.  Thus,  If  real  es- 
tate is  devised  for,  or  subject  to  the  payment 
of  debts,  if  the  personal  estate  is  exhausted 
in  payment  of  debts,  the  legatees  will  stand 
in  the  place  of  creditora  on  the  real  assets. 
Foster  v.  Cook,  3  Bro.  Ch.  347  ;  Hasle- 
wood 17.  Pope,  8  P.  Will.  323  ;  Aldrich  v. 
Cooper,  8  Ves.  396,  397.  Such  prefer- 
ence or  priority  may  also  be  rebutted  by 
circumstances.  Thus,  it  has  been  said 
that  there  is  no  rule,  that,  where  real  and 
personal  estate  is  charged  with  the  pay- 
ment of  debts,  and  the  residue  is  given  to 
a  legatee  or  children,  the  court  would,  in 
such  case,  turn  the  charge  on  the  real 
estate,  to  give  the  whole  personal  estate 
to  the  legatee.  Arnold  v.  Chapman,  1 
Yes.  110.  See  also  Wythe  v.  Henniker,  2 
Mylne  k  Keen.  635,  644,  645  ;  Lomas  v. 
Wright,  2  Mylne  &  Keen,  769.  In  this 
last  case  it  was  held,  that  creditors  by 
specialty,  who  are  mere  volunteers,   are 


not  cntitL^d  to  compete  with  creditors  on 
simple  contracts  for  a  valuable  considera- 
tion. But,  as  against  the  devisees,  they 
have  a  right  to  stand  in  the  place  of  the 
mortgagees,  who  have  exhausted  the 
fund  pi-oviiled  by  the  testator  for  the 
payment  of  debts.  [Wythe  v.  Henniker 
was  not  followed  in  Lord  Lilfonl  r. 
Powys-Keck,  1  Eq.  347,  and  it  was  held 
that  a  pecuniaty  legatee  could  stand  in 
place  of  vendor,  with  a  lien  for  unpaid 
purchase-money,  where  realty  contracteil 
lor  by  testator  had  been  i>aid  for  out  of 
assets.] 

'  Forrester  r.  Leigh,  Ambl.  171,  174. 
See  also  Lutkius  v.  Leigh,  Cas.  temp. 
Talb.  58  ;  2  Fonbl.  Eq.  B.  8,  ch.  2,  §  7, 
and  note  {k) ;  Aldrich  v.  Cooper,  8  Yes. 
396,  397.  This  distinction  between  the 
heir  and  the  devisee  made  it  very  im- 
portant, in  many  cases,  to  ascertain 
whether,  under  a  will,  an  heir  takes  by 
descent  or  by  purchase.  See  Heme  v. 
Meyrick,  1  P.  VYill.  201 ;  Scott  v.  Scott, 
1  Ellen,  458  ;  b.  o.  Ambl  383 ;  Clifton  v. 
Burt,  1  P.  Will.  678,  679.  Cox's  note 
(1).  But  since  the  Inheritance  Act  an 
heir  always  takes  by  purchase.  See  sees. 
3  &  4  W.  4,  c.  106,  s.  3. 

*  Clifton  V.  Burt^  1  P.  WiU.  678,  679, 
and  Cox's  note ;  Haslewood  r.  Pope,  8  P, 
Will.  323. 
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real  estate,  but  legacies  by  a  codicil  are  not;  the  former  legatees  will 
be  compelled  to  resort  to  the  real  assets,  if  there  is  a  deficiency  of  the 
personal  assets  to  satisfy  both.^ 

§  566  a.  Upon  analogous  grounds,  if  a  specific  legacy  is  pledged  by 
the  testator,  the  specific  legatee  is  entitled  to  have  his  specific  legacy 
redeemed ;  and  if  the  executor  fail  to  perform  that  duty,  the  specific 
legatee  is  entitled  to  compensation,  to  the  amount  of  the  legacy,  out 
of  the  general  assets  of  the  testator.  So  if  a  specific  legacy  is 
encumbered  with  a  mortgage,  or  other  charge,  the  specific  legatee  is 
entitled  to  have  it  paid  oflF  by  the  executor,  out  of  the  general  assets 
of  the  testator ;  and,  if  that  be  not  done,  he  is  entitled  to  stand  in 
the  same  situation  as  if  the  duty  of  the  executor  had  been  faithfully 
performed.  Indeed,  the  same  principle  applies  to  specific  legatees  as 
to  devisees,  in  respect  of  the  redemption  of  the  subject-matter  of  the 
gift  out  of  the  general  assets  of  the  testator.* 

§  566  b.  If  there  be  a  general  gift  of  legacies  in  a  will,  followed  by 
a  gift  of  the  "residue,"  or  "rest,"  or  "remainder,"  and  especially  where 
all  these  terms  are  used  with  reference  both  to  real  and  personal 
estate,  the  legacies  will  be  regarded  as  a  charge  upon  the  realty.  And 
if  the  residuary  devisee  mortgage  the  real  estate,  the  mortgagee  will 
hold  subject  to  the  legacies.^ 

§  566  c.  So  where  legacies  are  directed  to  be  paid  out  of  the  estate 
of  the  testator,  the  real  estate  is  sufficiently  charged  *  So,  also,  where 
the  lands  are  devised  to  the  executors,  who  are  directed  to  pay  the 
legacies.^ 

§  567.  The  doctrine  adopted  in  all  these  cases,  of  allowing  one 
creditor  to  stand  in  the  place  of  another,  having  two  funds  to  resort 
to,  and  electing  to  take  satisfaction  out  of  one,  to  which  alone  another 
creditor  can  resort,  was  probably  transferred  from  the  civil  law  into 
equity  jurisprudence.  It  is  certainly  founded  in  principles  of  natural 
justice ;  and  it  early  worked  its  way,  under  the  title  of  substitution,  into 
the  civil  law,  where  it  was  applied  in  a  very  large  and  liberal  manner. 


^  Hyde  v.  Hyde,  3  Ch.  155  ;  Masters  v. 
Masters,  1  P.  WUL  422 ;  Bligh  v.  Earl  of 
Damley,  2  P.  Will.  620  ;  ClSton  v,  Burt, 
1  P.  WiU.  679,  Cox*8  note ;  Norman  v. 
Morrill,  4  Yes.  769. 

>  Knight  V.  Davis,  3  Mylne  &  E.  358, 
861.     See  Lewis  v,  Lewis,  13  £q.  218. 

'  GreviUe  v.  Browne,  5  Jur.  n.  s.  849. 

*  Cox  V.  Corkendall,  2  Beasley,  138. 

'  Ibid.  Where  a  testator  has  shown  an 
intention  to  ci'eate  a  mixed  fund,  out  of 
which  legacies  are  to  be  paid,  they  will  be 
payable  j9ro  rcUd  out  of  real  and  personal 
estate.  So  where  discretionary  power  to 
sell  real  and  personal  estate  was  given  to 
executors,  and  they  were  directed  to  pay 
certain  legacies  out  of  residuary  real  and 


personal  estate,  and  the  moneys  arising 
from  sale  thereof :  ffeld,  that  the  legacies 
were  payable  pro  ratd  out  of  realty  and 
personalty.  Allan  v.  Gott,  7  Ch.  App. 
439.  And  where  a  legacy  is  treated  as  a 
debt  by  testator,  and  is  charged  together 
with  debts  upon  all  the  estate,  even  lands 
afterwards  specifically  devised  are  charged. 
Mannox  v.  Greener,  14  Eq.  456.  And 
where  all  the  property  is  given  to  the  exe- 
cutors  for  purposes  of  the  will,  thev  being 
directed  first  to  pay  debts,  and  the  per- 
sonalty is  insufficient,  the  real  estate  spe- 
cifically devised  must  contribute  rateably 
with  that  descended  to  the  heir.  Stead  v, 
Hardaker,  15  £q.  175. 
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But  upon  this  subject  we  shall  have  occasion  to  speak  hereafter  in 
another  place.^ 

§  568.  There  are  other  cases  in  which  the  marshalling  of  assets  is 
in  like  manner  enforced  in  courts  of  equity ;  as,  for  instance,  in  favour 
of  the  widow  of  a  person  deceased.  After  the  death  of  the  husband, 
his  creditors  cannot  take  his  widow's  necessary  apparel  in  satisfaction 
of  their  debts.^  With  this  exception,  a  widow's  paraphernalia  are 
generally  subject  to  the  payment  of  the  debts  of  her  husband.^  But, 
in  favour  of  the  widow,  and  to  preserve  her  paraphernalia,  courts  of 
equity  will  interfere,  by  turning  creditoi-s  entitled  to  proceed  against 
real  assets  or  funds,  over  to  these  assets  and  funds  for  satisfaction. 
And  if  the  paraphernalia  have  been  actually  taken  by  creditors  in 
satisfaction  of  their  debts,  the  widow  will  be  allowed  to  stand  in  their 
place,  and  the  assets  will  be  marshalled  so  as  to  give  her  a 
compensation  pro  tanto,^ 

§  5G9.  In  speaking  of  the  marshalling  of  assets  in  cases  of  legacies, 
whether  specific,  or  residuary  (when  the  latter  are  entitled  to  the 
benefit),  it  must  be  understood,  that  tbe  legacies  are  to  private 
persons,  taking  for  their  own  benefit ;  and  not  legacies  for  charity, 
either  directly,  or  through  the  instrumentality  of  a  trustee  or  legatea 
In  general,  legacies  of  personal  property  to  charitable  uses  are  valid 
in  point  of  law.  But  since  the  statute  of  9th  George  II.  ch.  36,  l^a- 
cies  or  bequests  by  will  to  charitable  uses,  payable  out  of  real  estate, 
or  charged  on  real  estate,  or  to  arise  from  the  sale  of  real  estate,  are 
utterly  void.  And  courts  of  equity  following  out  the  intent  and 
object  of  the  statute,  have  refused  to  interfere  in  favour  of  legatees  of 
personal  property  for  charity,  by  marshalling  assets  for  this  purpose 
in  any  case  whatever  ;  as,  by  throwing  the  debts  or  legacies  on  real 
assets  for  payment ;  or,  by  allowing  the  charity  legatees  to  stand  in 
the  place  of  any  creditor  or  legatee  who  has  exhausted  the  personal 
estate,  against  the  real  assets.^ 

§  570.  Hitherto  we  have  been  speaking  of  marshalling  assets  in 
favour  of  creditors,  legatees,  or  widows.  But  it  is  not  to  be  under- 
stood, that  these  are  the  only  persons  entitled  to  the  benefit  of  this 


*  AnU,  §  494,  on  the  subject  of  contii- 
bution  between  sureties.  PoU,  §§  635, 
636,  637. 

s  2  Black.  Comm.  436  ;  Noy's  Maxims, 
ch.  49  ;  Townshend  v.  Windham,  2  Ves. 

7. 

'  Ram  on  Assets,  ch.  10,  §  1 ;  2  Black. 
Comm.  436  ;  Toller  on  £xecator8,  B.  3, 
ch.  8,  pp.  421,  422,  428. 

*  Ram  on  Assets,  ch.  18,  pp.  353,  354, 
and  the  cases  there  cited ;  Aldrich  v. 
Cooper,  8  Ves.  397;  Incledon  v.  North- 
cote,  3  Atk.  438. 

*  Ram  on  Assets,  ch.  18,  §  3,  pp.  346  to 
533  ;  Mogg  v,  Hodges,  2  Ves.  52  ;  Attor- 


ney-General V.  Tyndall,  Ambl.  614 ;  s.  c. 
2  Eden,  207  ;  Clifton  v.  Burt,  1  P.  Will. 
670,  Cox*s  note  ;  Ridges  v.  Morrison,  1 
Cox,  189 ;  Toller  on  Executors,  B.  3,  ch. 
8,  p.  423  ;  Attorney-General  v.  Winchel* 
sea,  3  Bro.  Ch.  380,  and  Belt's  note  (S) ; 
Attorney-General  r.  Hurst,  2  Cox,  864 ; 
post,  £q.  Jurisp.  §  1180.  But  see  Wigg 
V.  Niobnll,  14  idi.  92,  where  assets  were 
marsholleil  according  to  direction  of  testa- 
tor, so  as  to  give  the  impure  personalty  to 
such  of  several  charities  nam^l  as  l^atees 
as  could  take  it.  And  see  Gaskins  «. 
Rogers,  2  £q.  284;  Macdonald  v.  Mac- 
donald,  14  £q.  60. 
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wholesome  doctrine  of  courts  of  equity.  Heirs  at  law  and  devisees 
are,  in  a  great  variety  of  cases,  entitled  to  the  protection  resulting 
from  the  just  application  of  this  equitable  remedy.  Thus,  for  in- 
stance, if  an  heir  or  devisee  of  real  estate  is  sued  by  a  bond- 
creditor,  he  may,  in  many  cases,  be  entitled  to  stand  in  the  place  of 
such  specialty  creditor  against  the  personal  estate  of  the  deceased 
testator  or  intestate.^ 

§  571.  In  order  more  fully  to  comprehend  the  nature  and  limita- 
tions of  this  doctrine,  it  is  necessary  to  state,  that,  in  the  view  of 
courts  of  equity,  the  personal  estate  of  the  deceased  constitutes  the 
primary  $ind  natural  fund  for  the  payment  of  his  debts ;  and  they 
will  direct  it  to  be  applied  in  the  first  instance  to  that  purpose,  unless 
from  the  will  of  the  deceased  or  from  some  other  controlling  equities, 
it  is  clear  that  it  ought  not  to  be  so  applied.^  But,  in  the  order  of 
satisfaction  out  of  the  {Personal  estate  of  the  deceased,  if  it  is  not 
8ufl5cient  for  aU  purposes,  creditors  are  preferred  to  legatees ;  specific 
legatees  are  preferred  to  the  heir  and  devisee  of  the  real  estate, 
charged  with  specialties,  or  with  the  payment  of  debts  ;^  and  specific 
legacies  are  liable  to  be  applied  in  payment  of  specialty  debts  in 
priority  to  real  estate  devised;*  the  devisee  of  mortgaged  premises 
is  preferred  to  the  heir-at-law  of  descended  estates ;  ^  and  d,  fortiori 
the  devisee  of  premises  not  mortgaged  is  preferred  to  the  heir*at-law.*^ 
In  case  unencumbered  lands  and  mortgaged  lands  are  both  speci- 
fically devised,  but  expressly  after  the  payment  of  all  debts,  they  are 
to  contribute  proportionally  in  discharge  of  the  mortgage.'''  Where 
the  equities  of  the  legatees  and  devisees  are  equal,  which  (as  we  have 
seen)  is  sometimes  the  case,  courts  of  equity  remain  neutral,  and 
silently  suffer  the  law  to  prevail.^  But,  where  the  personal  assets  are 
sufficient  to  pay  all  the  debts  and  legacies  and  other  charges,  there 
the  heir  or  devisee,  who  has  been  compelled  to  pay  any  debt  or  in- 


*  Mogg  V.  Hodges,  2  Ves.  52  ;  Galton  v. 
Hancock;  2  Atk.  424,  425. 

*  See  Co.  Litt.  208  6,  Butler's  note,  106. 
3  Cope  V,  Cope,  2  Salk.  449. 

*  Cornwall  v.  Cornwall,  12  Sim.  298. 
But  see  Tombs  v.  Roch,  2  Collyer,  490, 
where  it  was  held  that  the  amount  neces- 
sary  to  complete  the  payment  of  the  spe- 
cialty debts  must  be  contributed  rateably 
by  the  specific  legatees  and  devisees.  See 
also  Gervis  v.  Gervis,  14  Sim.  654,  where 
Cornwall  v.  Cornwall  was  overruled. 
Tombs  V.  Roch  was  followed  in  Hensman 
V.  Fryer,  3  Ch.  420.  But  see  Dugdale  v, 
Dugdale,  14  £q.  234 ;  Collins  v.  Lewis, 
8  Eo.  708. 

*  Toller  on  Executors,  B.  8,  ^h,  8,  p. 
418 ;  HoweU  v.  Price,  1  P.  WiU.  294,  Mr. 
Cox's  note;  Cope  v.  Cope,  2  Salk.  449, 
Mr.  Evans's  note.  Lord  Hardwickeat  first 
decided  otherwise  in  Galton  v,  Hancock,  2 


Atk.  424,  but  afterwards  altered  his 
opinion.     Id.  2  Atk.  430. 

«  Chaplin  v.  Chaplin,  8  P.  WiU.  .S64 ; 
Davies  v,  Topp,  1  Bro.  Ch.  524  ;  Manning 
V,  Spooner,  8  Ves.  114. 

7  Carter  v.  Bamardiston,  2  P.  "Will. 
505  ;  2  Bro.  Par.  Cas.  1 ;  Howell  v.  Price, 
1  P.  Will.  294,  Cox's  note. 

^  The  whole  subject  was  lai^ely  discussed 
in  Davies  v.  Topp,  1  Bro.  Ch.  524,  Appx.  ; 
Donne  v.  Lewis,  2  Bro.  Ch.  257  ;  Manning 
V.  Spooner,  3  Ves.  114 ;  Galton  v.  Han- 
cock, 2  Atk.  424,  430;  Harwood  v. 
Oglander,  8  Ves.  106,  124 ;  Milnes  v. 
Slater,  8  Ves.  294,  303  ;  and  in  Mr.  Cox's 
note  to  Howell  v.  Price,  1  P.  Will.  294  ; 
and  Evelyn  v,  Evelyn,  2  P.  Will.  664  ; 
Booties.  Blundell,  1  Meriv.  215  to  238  ; 
Ram  on  Assets,  ch.  28,  §§  1  to  4,  ch.  29, 
§§  1  to  4. 
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cumbrance  of  his  ancestor  or  testator,  binding  upon  him,  was  entitled 
(unless  there  be  some  other  equity,  which  repels  the  claim)  to  have 
the  debt  paid  out  of  the  pei'sonal  assets,  in  preference  to  the  resi- 
duary legatees  or  distributees.  Thus,  for  instance,  if  a  specialty  debt 
or  mortgage  of  an  ancestor  or  testator  is  paid  by  the  heir  or  devisee, 
he  was  entitled  to  have  it  paid  out  of  the  personal  assets  in  the  hands 
of  the  executor,  unless  the  testator,  by  express  words  or  other  mani- 
fest intention,  has  clearly  exempted  the  personal  assets  from  the 
payment.^  And  the  personal  assets  were  liable,  in  such  cases  of 
mortgage,  even  although  there  might  not  have  been  any  personal 
covenant  for  the  payment  of  the  debt  or  collateral  bond.^  And  lands, 
subject  to,  or  devised  for  the  payment  of  debts,  were  in  like  manner 
liable  to  discharge  such  mortgage  in  favour  of  the  heir  or  devisee,  to 
whom  the  mortgaged  lands  may  belong.' 

§  572.  What  constituted  proof  of  such  an  intended  exemp- 
tion by  the  testator,  was  not,  in  many  cases,  ascertainable  upon 
abstract  principles;  but  depended  upon  circumstances.  It  was 
certain,  however,  that  a  devise  of  all  the  testator's  real  estate,  sub- 
ject to  the  payment  of  his  debts,  or  a  devise  of  a  particular  estate, 
subject  to  the  payment  of  debts,  was  not  alone  sufficient  to  exempt 
the  personal  estate.^  But,  on  the  other  hand,  if  the  real  estate  were 
directed  to  be  sold  for  the  payment  of  debts,  and  the  personal  estate 
was  expressly  bequeathed  to  legatees,  there  the  personal  estate  would, 
by  necessary  implication,  be  exempted.^ 

§  573.  The  doctrine  of  the  court,  in  all  cases  of  this  sort,  was  sup- 
posed to  be  founded  upon  the  same  principle  ;  that  is,  to  follow  out 
the  intention  of  the  testator.  The  personal  estate  is  deemed  the 
natural  and  primary  fund  for  the  payment  of  all  debts ;  and  the  tes- 
tator is  presumed  to  act  upon  this  legal  doctrine,  until  he  shows  some 
other  distinct  and  unequivocal  intention.  The  geneml  rule,  there- 
fore, of  courts  of  equity,  although  sometimes  delivered  in  one  form, 
and  sometimes  in  another,  is  (as  Lord  Hardwicke  has  expressed  it) 


1  1  Mad.  Pr.  Ch.  474,  476  ;  Toller  on 
Executors,  B.  3,  ch.  8,  p.  418  ;  Howell  v. 
Price,  1  P.  WilL  291,  294,  and  Cox's  note 
(l) ;  Cope  V,  Cope,  2  Salk.  446  ;  Ancaster 
V,  Mayor,  1  Bro.  Ch.  454. 

^  Ardtf  §  564,  et  seq.  Where  there  was 
a  mortgage  of  estate  A.  to  secure  an -ad- 
vance, and  afterwards  a  mortgage  of  estates 
A.  and  B.,  and  also  of  personalty  to  secure 
this  and  a  further  advance  :  Meld^  as  be- 
tween heir  and  administrator,  that  the 
ilrst  advance  was  payable  wholly  from 
estate  A. ,  the  second  rateably  from  estates 
A.  and  B.,  and  the  personalty  mortgaged. 
Lipscomb  v,  Lipscomb,  7  £q.  501. 

'  Bartholomew  v.  May,  1  Atk.  487 ; 
Tweedale  v.  Coventrj',  1  Bro.  Ch.  240 ; 
HoweU  V,  Price,  1  P.   Will.  294,  Cox's 


note ;  Serle  v.  St  Eloy,  2  P.  Will.  886. 

*  Ibid.  ;  Bridgman  v.  Dove,  3  Atk.  201, 
202 ;  Haslewood  v.  Pope,  3  P.  WllL  828 ; 
Inchiquin  v.  French,  Ambl.  88 ;  s.  & 
1  Cox,  1 ;  1  W^ils.  82 ;  1  Bro.  Ch.  468. 

*  Wainwrifirht  v.  Bendlowes,  2  Vein. 
718 ;  8.  o.  Prec  Ch.  451 ;  Bamfield  v. 
Wyndham,  Prec.  Ch.  101 ;  Walker  t, 
Jackson,  2  Atk.  624,  625 ;  Gray  v.  Min- 
nethorp,  3  Yes.  103 ;  Bootle  v.  BlundeU, 
1  Menv.  194,  210,  224 ;  MUnes  v.  Slater, 
8  Yes.  293,  303.  A  direction  that  debts 
shall  be  paid  exclusively  out  of  real  estate 
exonerates  the  personal  estate.  See  For- 
rest V.  Prescott,  10  £q.  545.  And  see 
Beaumont  v.  Oliveira,  6  £q.  534.  Pro- 
ceeds of  foreign  realty  sold  under  order  of 
court  are  pure  persoiuuty.    Ibid. 
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that  the  personal  estate  shall  be  first  applied  to  the  payment  of  debts, 
unless  there  be  express  words,  or  a  plain  intention  of  the  testator  to 
exempt  his  personal  estate,  or  to  give  his  personal  estate  as  a  specific 
legacy ;  for  he  may  do  this,  as  well  as  give  the  bulk  of  his  real  estate 
by  way  of  specific  legacy.^ 

§  574.  But,  although  the  personal  estate  is  thus  decreed  the 
general  and  primary  fund  for  the  payment  of  debts,  and  still  remains 
so,  notwithstanding  the  real  estate  is  also  collaterally  chargeable ;  yet 
the  rule  is  otherwise,  or  rather  is  differently  applied,  where  the 
charge  of  the  debt  is  principally  and  primarily  upon  the  real  estate, 
and  the  personal  security  of  covenant  is  only  collateral;  for  the 
primary  fund  ought  in  conscience,  in  all  cases,  to  exonerate  the 
auxiliary  fund.^  The  debt  or  incumbrance  may  be  in  its  nature  real, 
or  it  may  become  so  by  the  act  of  the  person  who  has  the  power  of 
charging  both  the  real  and  the  personal  funds ;  or  the  land,  although 
it  be  auxiliary  only  to  the  personal  estate  of  the  original  contractor  of 
the  debt  or  incumbrance,  may  yet  become  the  primary  fund,  as 
between  itself  and  the  personal  estate  of  another  person,  who  may 
take  the  land,  either  by  descent  or  purchase,  subject  to  the  charge. 
In  both  these  cases  the  personal  estate  is  charged  (if  at  all)  only  as 
a  security  for  the  land ;  and  it  ought  to  have  the  same  measure  of 
equity  as  the  land  is  entitled  to,  when  it  is  pledged  as  a  security  for  a 
personal  debt.^ 

§  575.  The  first  class  of  cases  may  be  illustrated  by  the  case  of 
a  jointure  or  portion,  to  be  raised  out  of  lands  by  the  execution  of  a 
power.  In  such  a  case,  notwithstanding  there  may  be  a  personal 
covenant  or  agreement  to  raise  the  jointure  or  portion  to  the  stipu- 
lated amount ;  yet  the  charge,  when  raised,  is  to  be  deemed  a  pri- 
mary charge  on  the  lands,  and  the  personal  estate  of  the  covenantor 
only  security  therefor.  In  other  words,  although  the  covenantor  is 
the  original  contractor,  yet  the  charge,  being  in  its  nature  real, 
and  the  covenant  only  an  additional  security,  the  land  will  be 
decreed  to  bear  the  burden,  in  exoneration  of  the  personal  estate.* 
The  same  principle  will  apply  to  pecuniary  portions,  to  be  raised 
in  favour  of  daughters,  in  a  marriage  settlement,  out  of  lands 
placed  in  the  hands  of  trustees  for  this  purpose,  although  there  be  a 
personal  covenant,  also,  of  the  settlor  to  have  the  portion  thus  raised.^ 


1  Walker  v.  Jackson,  2  Atk.  625  ;  ante, 
§  656  ;  Powell  v,  Riley,  12  Eq.  175. 

«  See  Co.  Litt.  208  h,  Butler's  note, 
106 ;  Lechmere  v.  Charlton,  15  Ves.  197, 
198. 

3  See  Earl  of  Clarendon  v.  Barliam,  1 
Younge  &  Coll.  N.  R.  688,  711,  712, 
where  Scott  v.  Beecher,  5  Mad.  96,  and 
Lord  Ilchester  v.  Carnarvon,  1  Beav.  209, 


are  remarked  on.  I  borrow  this  language 
and  the  cases  which  illustrate  it,  froni  the 
valuable  note  of  Mr.  Cox  to  Evelyn  v. 
Evelyn,  5  P.  Will.  664,  note  (1).  See 
also  Mr.  Cox's  note  to  Howell  v.  Price, 
1  P.  Will.  294,  note  (1). 

■•  Coventry  v.  Coventry,  9  Mod.  13. 

*  Edwards  v.  Freeman,  2  P.  Will.  435 ; 
Evelyn  r.  Evelyn,  2  P.  Will.  664;   Mr. 
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§  576.  The  second  class  of  cases  may  be  illustrated  by  the  common 
case  of  a  mortgage  created  by  an  ancestor,  and  the  mortgaged  estate 
descending  from  his  heir.  There,  although  the  heir  should  become 
personally  bound  to  pay  the  mortgage,  yet  his  personal  estate  would 
not,  even  before  Locke  King's  Act,  be  liable  to  be  charged  in  favour 
of  any  person  who  should  derive  title  by  descent  under  him  to  the 
mortgaged  premises,  subject  to  the  mortgage.  For  the  debt  was 
not  originally  contracted  by  him ;  and  it  was,  as  to  him,  piimarily 
chargeable  on  the  land ;  and  even  his  covenant  to  pay  the  mortgage 
would  only  be  considered  as  a  security  for  the  debt.^  Therefore, 
where  land  descended  to  the  wife,  subject  to  a  mortgage  made  by  her 
father,  and  on  an  assignment  of  the  mortgage,  the  husband  cove- 
nanted to  pay  the  money  to  the  assignee ;  it  was  decreed  that  the 
husband's  personal  estate  should  not  exonerate  the  mortgaged  pre- 
mises ;  for  the  debt  was  originally  the  father's ;  and  the  husband's 
covenant  was  only  collateral  security  therefor.*  So,  where  a  mort- 
gaged estate  is  purchased  by  an  ancestor,  subject  to  the  mortgage, 
and  of  course  so  much  less  is  paid  for  it,  as  the  mortgage  amounts 
to ;  there  upon  a  descent  cast,  if  it  be  a  fee,  or  upon  devolution  upon 
executors  or  legatees,  if  it  be  a  leasehold  estate,  the  personal  estate 
of  the  purchaser  will  not  be  held  bound  to  exonerate  the  mortgaged 
premises  from  the  mortgage ;  for  it  is  not  the  personal  debt  of  the 
purchaser.'* 

§  576  a.  The  law  on  this  subject  has  been  entirely  altered  by 
Locke  King's  Act  (17  &  18  Vict.  c.  113),  and  subsequent  Acts.  This 
Act  enacted  that,  "when  any  person  shall,  after  the  passing  of  this 
Act,  die  seised  of  or  entitled  to  any  interest  in  any  land  or  other 
hereditaments,  which  shall,  at  the  time  of  his  death,  be  charged  with 
the  payment  of  any  sum  or  sums  of  money  by  way  of  mortgage,  and 
such  person  shall  not  by  his  will,  deed,  or  other  document,  have 
signified  any  contrary  or  other  intention,  the  heir  or  devisee  to  whom 
such  lands  or  hereditaments  shall  descend  or  be  demised,  shall  not  be 
entitled  to  have  the  mortgage  debt  discharged  or  satisfied  out  of  the 
pei"sonal  estate  or  any  other  real  estate  of  such  person,  but  the  lands 
or  hereditaments  so  charged  shall  as  between  the  different  persons 


Cox's  note  (1) ;  Ward  v.  Dudley  &  W^ard, 
2  Bro.  Cb.  316 ;  s.  c.  1  Cox,  438  ;  Wilson 
V.  Darlincrton,  1  Cox,  172 ;  Diiko  of  An- 
caster  v.  Mayor,  1  Bro.  Cli.  454,  464,  and 
Belt's  note  (2) ;  Bassett  v.  Pcrcival,  1 
(^ox,  268.  See  Lechmere  r.  Charlton,  15 
Ves.  197,  198. 

*  Cope  V.  Cope,  2  Salk.  449 ;  Evelyn  v. 
Evelyn,  2  P.  Will.  664,  and  Mr.  Cox's 
note  (1),  and  also  his  note  (1)  to  Howard 
V.  Price,  1  P.  Will.  294  ;  liCiuan  v.  Newn- 
ham,  1  Ves.  61  ;  Lacam  v.  Mertins,  1  Ves. 
312 ;  Ancaster  v.  Mayor,  1  Bro.  Ch.  454, 


464,  and  Belt*8  note  (2) ;  Lawson  v.  Hud- 
son, 1  Bro.  Ch.  58,  and  Mr.  Belt's  note. 
Earl  of  Clarendon  v.  Barhara,  1  Younge 
k  Coll.  N.  R.  688,  711,  712. 

2  Ibid.  ;  Bagot  v.  Oughton,  1  P.  Will. 
347.  See  Gooch  v.  Gooch,  8  Eng.  Law  k 
Eq.  141. 

*  Ancaster  v.  Mayor,  1  Bro.  Ch.  454, 
and    Mr.   Belt's    note    (2) ;   Tweddell  v. 
Tweddell,  2  Bro.  Cb.  101,  and  Mr.  Belt's 
note ;    Butler   v.    Butler,     5    Ves.    534, 
538. 
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daiming  through  or  under  the  deceased  person  be  primarily  liable  to 
the  payment  of  all  mortgage  debts  with  which  the  same  shall  be 
charged^  every  part  thereof,  according  to  its  value,  bearing  a  propor- 
tionate part  of  the  mortgage  debts  charged  on  the  whole  thereof." 
Since  the  exact  meaning  of  the  words  "  have  signified  any  contmry  or 
other  intention  "  was  the  object  of  great  judicial  disagreement,  the 
Act  30  &  31  Vict.  c.  69,  entitled,  An  Act  to  Explain  the  Act  of 
17  &  18  Vict.  c.  113,  was  passed,  which  enacted  that,  "in  the  con- 
struction of  the  will  of  any  person  who  may  die  after  the  3l8t  day  of 
December,  1867,  a  general  direction  that  the  debts  or  all  the  debts  of 
the  testator  shall  be  paid  out  of  his  personal  estate  shall  not  be 
deemed  to  be  a  declaration  of  his  intention  contrary  to  or  other  than 
the  rule  established  by  the  last-mentioned  Act,  unless  such  contrary 
or  other  intention  shall  be  further  declared  by  words  expressly  or  by 
necessary  implication  referring  to  all  or  some  of  the  testator's  debt  or 
debts  charged  by  way  of  mortgage  on  any  part  of  his  real  estate."  By 
the  same  Act  the  word  "mortgage"  in  the  principal  Act  was  extended 
to  include  the  vendor's  lien  for  unpaid  purchase-money  if  the  vendor  left 
the  land  by  will.  By  a  further  amending  Act,  40  &  41  Vict.  c.  34,  the 
vendor's  lien  of  lands  purchased  by  an  intestate  was  included,  and  the 
same  Act  also  embraced  leasehold  interests  within  the  scope  of  Locke 
King's  Act.^ 

§  577.  These  illustrations  may  suffice  to  explain  some  of  the  more 
important  doctrines  of  courts  of  equity  upon  this  complicated  subject 
of  the  marshalling  of  assets  (for,  in  a  work  like  the  present,  it  is 
impossible  to  examine  all  of  them  minutely),^  and  to  show  upon  what 
nice  presumptions  and  curious  analogies  they  sometimes  proceed, 
some  of  which  (to  say  the  least  of  them)  are  sufficiently  artificial,  and 
elaborate,  and  subtile.  The  manner  in  which  assets  are  now  gene- 
rally marshalled  in  the  payment  of  debts  may  be  arranged  in  the 
following  order.*  First,  the  general  personal  estate  is  applied  to  the 
payment  of  debts,  unless  exempted  expressly,  or  by  plain  implication. 
Secondly,  any  estate  pai-ticularly  devised  for  the  payment  of  debts, 
and  only  for  that  purpose.  Thirdly,  estates  descended  to  the  heir. 
Fourthly,  real  or  personal  property  charged  with  the  payment  of  debts 
and  demised  or  suffered  to  descend,  or  specifically  bequeathed,  subject 
to  that  charge.  Fifthly,  general  pecuniary  legacies  pro  ratd. 
Sixthly,  specific  demises,  residuary  demises,  and  specific  bequests,  not 

^  For  late  cases  on  the  construction  of  '  Davies  v.  Topp,  1  Bro.  Ch.  526 ; 
these  Acts,  see  Kewmaich  v,  Storr,  9  Ch.  Donne  v,  Lewis,  2  Bro.  Ch.  263  ;  Har- 
D.  12  ;  Duulop  v.  Dunlop,  21  Ch.  D.  583  ;  wood  v,  Oglander,  8  Yes.  106,  124  ;  Milne 
Rossiterv.  Rossiter,  13  Ch.  D.  355  ;  Elliott  v.  Slater.  8  Yes.  293,  303;  Wards  v. 
V.  Dearsley,  16  Ch.  D.  322 ;  Jn  re  Cock-  Clark,  2  Bro.  C.  C.  261 ;  Irvin  v.  Iron- 
croft  Broadbent  v,  Traves,  24  Ch.  D.  94.  monser,  2  Rnss.  k  My.   531  ;    Stead   v, 

'  Harwood   v.   Oglander,   8  Yes.   106,  Hardaker,  15  Eq.  175, 
124  ;  Milnes  v.  Slater,  8  Yes.  293,  303. 
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charged  with  debts.^     Seventhly,  real  and  personal  estate  appointed 
by  will  under  a  general  power  of  appointment^ 

§  678.  This  review  of  the  jurisdiction  of  courts  of  equity  over  the 
administration  of  assets,  however  imperfect  and  brief,  is  quite  suffi- 
cient to  establish  the  truth  of  the  remarks  already  stated,  that  the 
jurisdiction  is  not  wholly  and  solely  dependent  upon  the  mere  fa^t 
that  there  exists  a  constructive  trust  of  the  funds  in  the  hands  of  the 
personal  representative,  requiring  them  to  be  properly  applied  and 
distributed.  But  there  are  other  and  numerous  sources  of  juris- 
diction collaterally  connected  with  it;  such  as  the  necessity  of  a 
discovery,  and  taking  accounts,  and  cross  equities  by  substitution 
and  otherwise,  existing  in  a  great  variety  of  cases,  in  very  com- 
plicated forms,  all  of  which  are,  or  may  be,  necessary  to  be  ex-> 
amined,  in  order  to  a  full  and  due  administration  of  the  estate.' 
Indeed,  the  whole  topic  of  marshalling  assets  seems  properly  to 
belong  rather  to  the  peculiar  doctrines  of  courts  of  equity  in  regard 
to  conflicting  rights  and  equities,  than  to  any  notion  of  trust  in  the 
partiea 

§  579.  Before  quitting  this  subject,  it  may  be  useful  to  take  notice 
of  the  interposition  of  courts  of  equity,  in  regard  to  the  administra- 
tion of  assets,  in  cases  where  there  is  any  alienation  or  waste  of  them 
on  the  part  of  the  personal  representative  of  the  deceased.  At 
common  law,  the  executor  or  administrator  is  treated,  for  many 
purposes,  as  the  owner  of  the  assets,  and  has  a  power  to  dispose  of 
and  aliene  them.^  There  is  no  such  thing  known  as  the  assets  in 
the  hands  of  an  executor  being  the  debtor,  or  as  a  creditor's  having 
a  lien  on  them ;  but  the  person  of  the  executor,  in  respect  to  the 
assets  which  he  has  in  his  hands,  is  treated  as  the  debtor.^  At  law, 
the  assets  of  the  testator  may,  perhaps,  at  least  under  special  circum- 
stances, be  taken  in  execution  for  the  personal  debt  of  the  executor. 


*  The  case  of  Hensman  v.  Fryer  created 
for  a  long  time  considerable  difficulty,  for 
Lord  Chelmsford  decided  two  inconsistent 
things :  (1),  that  a  residuaiy  devise  is  sitice 
the  Wills  Act  (1  Vict  c.  26)  as  it  was 
before,  specific,  notwithstanding  the  24th 
section  of  that  Act,  which  enacts  that 
every  will  was,  with  reference  to  the  real 
and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been 
exocated  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention 
appeared  by  the  will ;  (2),  that,  howevcf, 
the  old  rule  as  to  liability  was  altered,  and 
that  residuary  devisees  were  to  contribute 
rateably  with  pecuniary  legatees  to  the 
payment  of  the  debts  of  the  testator. 
The  second  part  of  this  decision,  although 
apparently  followed  by  the  Court  of  Ap- 
peal   in    Lancefield  v.   Igguldcn,   8  Ch. 


420,  cannot,  since  the  cases  of  Collin  v. 
Lewes,  8  £q.  708 ;  Dugdale  v.  Dugdale, 
14  £q.  284  ;  Tomkins  v.  Colthurst,  1  Ch. 
D.  626 ;  and  Farquharson  v.  Flayer,  8  Ch. 
D. ,  be  considered  to  be  law. 

^  Fleming  v.  Buchanan,  8  D.  M.  &  G. 
976;  In  re  Davies'  Trusts,  18  Eq.  168. 
See,  on  the  whole  subject,  Eddis  on  Ad- 
ministration, pp.  80  to  87. 

s  Ante,  §§  542,  548  a. 

<  Hill  f.  Simpson,  7  Yes.  166 ;  McLeod 
r.  Drammonii,  14  Ves.  353 ;  s.  c.  17  Ves. 
154,  168. 

»  Farr  v.  Newnham,  4  T.  R.  621,  684 ; 
Whale  V.  Booth,  4  T.  R.  626,  note ;  s.  c. 
4  Doug.  86  ;  Nugent  v,  Giflford,  1  West, 
496,  497  ;  8.  0.  1  Atk.  468 ;  8.  c.  2  Ves. 
269.  But  see  Hill  v,  Simpson,  7  Ves. 
152  ;  McLeod  v.  Dnimmond,  14  Ves.  861 ; 
s.  c.  17  Ves.  154,  168. 
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unless^  indeed,  there  be  some  fraud  or  collusion  between  the  ezecu* 
tion  creditor  and  the  executor  ;  ^  as  they  certainly  may  also  be  taken 
in  execution  for  the  debts  of  the  testator.'  But  in  courts  of  equity^ 
the  assets  are  treated  as  the  debtor,  or,  in  other  words,  as  a  trust 
fund,  to  be  administered  by  the  executor  for  the  benefit  of  all  persons 
who  are  interested  in  it,  whether  they  are  creditors  or  legatees, 
or  distributees,  or  otherwise  interested  according  to  their  relative 
priorities,  privileges,  and  equities.* 

§  579  a.  In  a  very  late  case,  the  liability  of  an  executor  who 
caiTies  on  the  business  of  his  testator  was  considered,  and  the  law 
was  laid  down  as  follows  :  "  Where  a  trustee  or  executor  carries  on  a 
business  under  the  directions  contained  in  the  will  of  his  testator, 
and  in  that  character  contracts  a  debt,  the  debt  is  one  for  which  an 
action  must  be  brought  against  the  executor  personally,  and  for 
which  judgment  must  be  obtained  de  bonis  jpTOjnH/iis  of  the  executor; 
and  no  action  can  be  successfully  brought  against  the  executor  aa 
executor,  for  this  very  simple  reason,  that  the  debt  was  not  the 
debt  of  the  testator.  But  in  some  cases,  lapse  of  time  coupled  with 
the  consent  of  the  beneficiaries,  and  an  enjoyment  of  the  goods  in  a 
manner  inconsistent  with  the  trusts,  may  raise  an  inference  of  gift  or 
alienation,  by  the  persons  beneficially  entitled,  to  the  person  ostensibly 
in  possession.  But  when  the  possession  is  i^  accordance  with  the 
trusts,  and  the  time  is  also  in  accordance  with  the  trusts,  then  neither 
lapse  of  time  nor  alienation  by  the  persons  beneficially  entitled  will 
raise  an  inference  of  gift  by  the  beneficiaries.*'  ^ 

§  579  &.  The  executor,  being  a  creditor  of  the  estate,  thereby 
comes  to  sustain,  virtually,  the  double  relation  of  debtor  and  creditor. 
Hence  the  legal  remedy  is  suspended,  and  equity  will  compel  the 
other  creditors  to  allow  the  executor  to  retain  the  sum  due  him, 
upon  an  equitable  distribution  of  assets,  according  to  his  order  of 
priority;  and  will  liquidate  the  claim,  and  determine  all  questions 
respecting  it  before  the  Chief  Clerk.  The  executor  will  be  allowed 
to  retain  the  amount  of  a  debt  barred  by  the  Statute  of  Limita- 
tions.^   The  executor's  right  of  retainer  arose  from  the  fact  that  he 


1  Whale  V.  Booth,  4  T.  R.  623,  note; 
8.  c.  4  Doii;^.  36 ;  Farr  r.  Newnham,  4 
T.  R.  621 ;  McLeod  v,  Drumroond,  17 
Yes.  154  ;  llay  r.  Ray,  Cooper,  264. 

^  Ibid. ;  eoiUraf  McLeod  v,  Drummoud, 
17  Vea.  164,  168. 

'  Fair  V.  Newnham,  4  T.  R.  686,  per 
Bailer,  J. ;  Whale  v.  Booth,  4  T.  R.  625, 
note  ;  K.  c.  4  Douf.  86.  But  where,  under 
power  iu  the  wi]T,  the  execntors  employ 
the  assets  in  trade,  one  to  whom  they  in 
course  of  such  trade  contract  a  debt  can- 
not brin^  a  bill  for  administration  of  the 
estate,  there  being  no  suggestion  of  in* 


solvency ;  his  remedy  is  at  law  against  the 
executors.  Owen  v.  Delamere,  L.  K.  15 
£q.  134. 

*  Per  Mr.  Justice  (now  Lord  Justice) 
Fry,  on  In  re  Morgan,  Pillgrem  v,  PillOTem,X 
18  Ch.  D.  04,  pp.  99,  100.  See  also  Daw- 
son V.  Wood,  8  Taunt  256 ;  Fenwick  «. 
Laycock,  2  Q.  B.  108  ;  Gaskell  v.  Marshall, 
5  C.  A  P.  81. 

'  Hill  V.  Walker,  4  Kay  k  Johnson,  166. 
The  dictum  of  Bayley,  J.,  in  McCulIoch  v, 
Dawes,  9  Dow.  &  R.  43,  that  an  executor 
by  paying  a  debt  barred  by  the  Statute  of 
Limitations  makes  himself  liable  to  those 
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could  not  bring  an  action  at  common  law  against  himself  for  his 
own  debt,  and  he  was  therefore  held  at  liberty  to  retain  its  amount 
out  of  the  testator's  legal  assets  in  his  hands,  in  priority  to  any  other 
debt  of  equal  degree.  But  this  right  was  never  extended  to  equitable 
assets ;  and  as  real  estate  is,  by  3  &  4  Will.  4,  c.  104,  assets  only 
in  equity  for  the  payment  of  debts,  an  executor  has  no  right  of 
retainer  as  against  it,^  nor  has  an  heir-at-law  or  devisee  of  real  estate 
sold  by  the  court,  under  3  &  4  Will.  4,  c.  104,  any  right  of  retainer 
either  out  of  the  proceeds  of  the  sale,  or  out  of  any  rents  in  his  hands.^ 
Nor,  although  by  Hinde  Palmer  s  Act  (32  &  33  Vict.  c.  46)  specialty 
and  simple  contract  creditoi*s  have  been  put  on  a  footing,  can  an 
executor  who  is  a  simple  contract  creditor  retain  his  debt  as  against 
the  specialty  creditors.'  But  if  an  executor  has  before  his  death 
claimed  the  right  of  retaining  his  debt  out  of  the  testator's  assets, 
his  executors  are  entitled  to  retain  it.^  And  one  of  three  executors, 
who  is  also  one  of  two  joint  creditors,  has  a  right  of  retainer  in 
respect  of  his  joint  debt^  The  right  of  retainer  remains  unaffected 
by  a  judgment  in  an  action  for  administration,  or  by  the  payment  of 
assets  into  court,  as  neither  of  these  per  ae  abrogates  the  powers  of 
the  executor.  But  it  is  defeated  by  the  appointment  of  a  receiver, 
as  that  could  only  take  place,  either  with  the  executor's  consent,  or 
in  consequence  of  his  misconduct.'  Nor  in  the  administration  of 
a  testator's  estate  is  the  right  of  an  executor  to  retain  for  his  debt 
affected  by  the  circumstance  that  he  is  himself  the  plaintiff,  suing  on 
behalf  of  himself  and  all  other  creditors,  and  that  he  has  submitted 
to  account  in  the  ordinary  form  of  an  administration  decree.^  But 
where  the  executor  stands  in  a  fiduciary  position,  he  cannot  be 
allowed  to  retain.® 

§  580.  Still,  however,  courts  of  equity  do  not  supersede  the 
principles  of  law  upon  the  same  subject.  And,  therefore,  a  sale 
made  bond-fide  by  the  executor,  for  a  valuable  consideration,  even 
with  notice  of  there  being  assets,  will  be  held  valid,  so  that  they 
cannot  be  followed  by  creditors  or  others,  into  the  hands  of  the 
purchaser.®  In  this  respect  there  is  a  manifest  difference  between 
the  case  of  an  ordinary  trust,  where  notice  takes  away  the  protection 
of  a  bond  fide  purchase  from  the  party,  and  this  peculiar  sort  of 

interested  in  the  estate,  is  here  disapproved.  *  Crowderr.  Stewart,  16  Ch.  D.  300. 

But  this,  it  would  seem  upon  principle,  ^  £ddis  on  Administration,  p.  30 ;  Rich- 


must  depend  upon  circumstances,  to  be  mond  v.  White,  12  Ch.  D.  361 ;  10  Ch.  D. 

judged  of  by  the  courts  of  equity.     Hill  v,  727. 

Walker,  mpra.     Bain  v.  Sadler,  12  Eq.  '  Campbell  r.  Campbell,  16  Ch.  D.  198. 

570.     And  as  to  retainer,  where  executiix  *  Birt  v.  Birt,  22  Oh.  D.  604.     See  also 

is  surety  for  debt  of  testator,  see  Ferguson  Wickcns    v.  Townshend,  1  Russ.  &  My. 

V.  Gibson,  14  Ea.  379.  361,  and  Talbot  v.  Frere,  9  Ch.  D.  668. 

»  Walters  v.  Walters,  18  Ch.  D.  182.  •  Ibid. ;  McLeod  v.  Drummond,  17  Ves. 

3  In  re  lUidge,  24  Ch.  D.  654.  154,  155,  168 ;  Keane  v.  Roberts,  4  Mad. 

3  Wilson  V.  Coxwell,  28  Ch.  D.  764.  357. 

*  WiUon  V,  Coxwell,  23  Ch.  D.  764. 
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trust,  mixed  up  in  some  measure  with  general  ownership.^  To  affect 
a  sale  or  other  transaction  of  an  executor,  attempting  to  bind  the 
assets,  so  as  to  let  in  the  claim  of  creditors  and  others,  who  are 
principally  interested,  there  must  be  some  fraud,  or  collusion,  or 
misconduct,  between  the  parties.^  A  mere  secret  intention  of  the 
executor  to  misapply  the  funds,  unknown  to  the  other  party  dealing 
with  him,  or  a  subsequent  unconnected  misapplication  of  them,  will 
not  affect  the  purchaser.  He  must  be  conusant  of  such  intention,  and 
designedly  aid  or  assist  in  its  execution.^  But  in  the  view  of  courts 
of  equity,  there  is  a  broad  distinction  between  cases  of  a  sale  or 
pledge  of  the  testator's  assets  for  a  present  advance,  and  cases  of 
such  a  sale  or  pledge  for  an  antecedent  debt  of  the  executor ;  ^  for,  in 
the  latter  case,  the  parties  must  be  generally  understood  to  co-operate 
in  a  misapplication  of  the  assets  from  their  proper  purpose,  unless 
that  inference  is  repelled  by  the  circumstances.^ 

§  581.  The  general  doctrine  now  maintained  by  courts  of  equity, 
upon  this  subject,  cannot  be  better  summed  up  than  it  is  by  a  learned 
judge  (Sir  John  Leach)  in  an  important  case/  "Every  person" 
(said  he)  "  who  acquires  personal  assets  by  a  breach  of  trust  or  a 
devastavit  by  the  executor,  is  responsible  to  those  who  are  entitled 
under  the  will,  if  he  is  a  party  to  the  breach  of  trust.  Generally 
speaking,  he  does  not  become  a  party  to  the  breach  of  trust  by 
buying  or  receiving,  as  a  pledge  for  money  advanced  to  the  executor 
at  the  time,  any  part  of  the  personal  assets,  whether  specifically  given 
by  the  will  or  otherwise ;  because  this  sale  or  pledge  is  held  to  be 
pri/md  fade  consistent  with  the  duties  of  an  executor.  Generally 
speaking,  he  does  become  a  party  to  the  breach  of  trust,  by  buy- 
ing or  receiving  in  pledge  any  part  of  the  personal  assets,  not  for 
money  advanced  at  the  time,  but  in  satisfaction  of  his  private  debt ; 
because  this  sale  or  pledge  is  primdfacie  inconsistent  with  the  duty 
of  an  executor.  I  preface  both  of  these  propositions  with  the  term 
'  generally  speaking,'  because  they  both  seem  to  admit  of  exceptions." 
And  it  may  be  added,  that,  whenever  there  is  a  misapplication  of 
the  personal  assets,  and  the  assets  or  their  proceeds  can  be  traced 


1  Mead  v.  Lord  Orrery,  3  Atk.  238,  289, 
240. 

'  Hill  ».  Simpson,  7  Ves.  152 ;  Nugent 
r.  Gifford,  1  Atk.  463,  cited  4  Bro.  Ch. 
186,  and  17  Ves.  160,  163 ;  Andrews  v, 
Wrigley,  4  Bro.  Ch.  125 ;  Mead  v.  Lord 
Orrery,  3  Atk.  235,  238,  239  ;  McLeod  v. 
Drummond,  14  Ves.  365;  17  Ves.  164, 
168,  169,  170,  171. 

'  McLeod  V.  Drummond,  14  Ves.  355 ; 
s.  0  17  Ves.  154,  158,  169,  170,  171  ; 
Andrews  r.  Wrigley,  4  Bro.  Ch.  125 ; 
Scott  p.  Tyler,  2  Bro.  Ch.  431 ;  2  Dick. 
VJL\  ;  Keaue  r.  Boberts,  4  Mod.  857. 

*  Mcleod  V.  Drummond,  14  Ves.  361, 


362 ;  8.  c.  17  Ves.  154,  155,  158  to  171  ; 
Hill  V,  Simpon,  7  Ves.  152. 

*  Ibid.  See  also  Mr.  Roscoe's  learned 
note  to  Whale  v.  Booth,  4  Dong.  47,  note 
(66). 

«  Keane  v.  Roberts,  4  Mad.  357,  858  ; 
AVatkins  v.  Cheek,  2  Sim.  &  Stu.  205. 
Though  an  executor  has  power  to  pledge 
assets  for  advances,  it  seems  he  cannot 
create  a  debt  against  the  estate  for  any 
excess  advancea  above  the  value  of  the 
pledge.  Farhall  v.  Farhall,  7  Ch.  123. 
The  money  borrowed  had  been  mostly 
misapplied,  but  lender  had  no  notice. 
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into  the  hands  of  any  persons  affected  with  notice  of  such  mis- 
application, there  the  trust  will  attach  upon  the  property  or  proceeds 
in  the  hands  of  such  persons,  whatever  may  have  been  the  extent  of 
such  misapplication  or  conversion.^ 

§  582.  In  cases  whei*e,  during  coverture,  the  assets  of  a  /erne 
covert  executrix  are  wasted  by  the  husband,  and  he  then  dies,  no 
action  at  law  lies  by  the  creditors  against  the  assets  of  the  husband. 
But  courts  of  equity  will,  in  such  a  case,  interfere,  and  relieve  the 
creditors,  upon  the  ground  of  the  breach  of  trust  in  the  husband, 
and  his  conversion  of  the  assets  of  the  wife's  testator  into  funds  in 
aid  of  his  own  assets.^ 

§  583.  And  here  we  might  treat  of  the  nature  and  extent  of  the 
jurisdiction  which  courts  of  equity  will  exercise  in  regard  to  the 
assets  of  foreigners,  collected  under  what  is  called  an  ancillary 
administration  (because  it  is  subordinate  to  the  original  administra- 
tion), taken  out  in  the  country  where  the  assets  are  locally  situate. 
This  subject,  however,  has  been  largely  discussed  in  another  place, 
in  considering  the  conflict  of  the  laws  of  different  countries  upon  the 
subject  of  administrations  of  property  situate  therein,  and,  therefore, 
it  will  be  but  very  briefly  taken  notice  of  here.*^  In  general,  it  may 
be  said  that,  where  a  domestic  executor  or  administrator  collects 
assets  of  the  deceased  in  a  foreign  country,  without  auy  letters  of 
administration  taken  out,  or  any  actual  administration  accounted 
for  in  such  foreign  country,  and  brings  them  home,  they  will  be 
treated  as  personal  assets  of  the  deceased,  to  be  administered  here 
under  the  domestic  administration.^  But  where  such  assets  have 
been  collected  abroad,  under  a  foreign  administration,  and  such 
administration  is  still  open,  there  seems  much  difficulty  in  holding. 


1  Adair  v.  Shaw,  1  Sch.  &  Lefr.  261, 
262.  The  same  principle  may  be  further 
iUustrated  by  the  caaes  already  mentioned, 
yrhere  creditors  and  others  are  permitted 
to  sue  the  debtors  of  the  deceased,  when 
they  collude  with  the  executor  or  adminis- 
trator, although  they  are  not  suable  except 
by  the  executor  or  administrator.  Lord 
Brougham,  in  Holland  v.  Prior,  1  Mylne 
k  Keen,  240,  said  :  **  Although  the  general 
principle  of  the  court,  for  preventing  mul- 
tiplicity of  suits,  and  avoiding  circuity  of 
proceeaiog,  is  to  bring  all  the  parties  con- 
cerned in  the  subject-matter  before  it,  and 
to  adjudicate  once  for  all  among  them ; 
and,  although  this  would  lead,  in  adminis- 
tering the  assets  of  deceased  persons,  to  go 
beyond  the  personal  representatives,  fol- 
lowing the  estate  of  the  deceased,  and 
taking  note  of  his  credits,  and  conse- 
quently bringing  forward  his  debtors ;  yet 
the  practice  of  the  court  has  prescribed 
bounds  to  the  inquiry ;  and  accordingly, 
the  rule  is,  to  stop  short  at  the  personal 


representatives,  unless  where  there  is  in- 
solvency, or  where  other  parties  stand  in 
such  relation  to  the  deceased,  or  his  estate, 
or  his  representative,  that  they  may  be 
said  either  to  have  been  mixed  with  him 
and  his  affairs  during  his  lifetime,  or  to 
have  aided  his  representatiye  after  his 
decease,  in  withdrawing  his  estate  from 
his  creditors,  or  to  have  undertaken  more 
directly,  quasi  representative  of  him.*' 
ArUe,  §§  422  to  424  ;  Doran  v.  Simpeon,  4 
Ves.  661 ;  Alsager  v.  Rowley,  6  Ves.  74S  ; 
Beckley  v,  Dorington,  West,  169 ;  White 
V.  Pamther,  1  Knapp,  179,  226 ;  Trough- 
ton  V.  Binkes,  6  Yes.  572. 

3  Adair  u  Shaw,  1  Sch.  &  Lefr.  261, 
262,  268. 

>  See  Story,  Comm.  on  Conflict  of  Laws, 
ch.  18,  §§  492  to  580. 

*  Bowdale's  case,  6  Co.  47,  48 ;  s.  c. 
Cro.  Jac.  56  ;  Attorney-General  v.  Dia- 
mond, 1  Cromp.  &  Jervis,  870 ;  Ending's 
case,  1  Cromp.  &  Jerv.  151 ;  s.  c.  1  Tyrw. 
91. 
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that  the  executor  or  administrator  can  be  called  upon  to  account  for 
such  assets  under  the  domestic  administration,  unless,  perhaps,  under 
very  peculiar  circumstances ;  since  it  Tvould  constitute  no  just  bar 
to  proceedings  under  the  foreign  administration  in  the  courts  of 
the  foreign  country.^  And,  indeed,  probates  of  wills  and  letters  of 
administration  are  not  granted  in  any  country  in  respect  to  assets 
generally,  but  only  in  respect  to  such  assets  as  are  within  the  juris- 
diction of  the  country  by  which  the  probate  is  established  or  the 
administration  granted.^ 

§  584.  Where  there  are  different  administrations  ^  granted  in 
different  countries,  those  which  are  in  their  nature  ancillary  are,  as 
we  have  seen,  generally  held  subordinate  to  the  original  administra- 
tion. But  each  administration  is  deemed  so  far  independent  of  the 
other,  that  property  received  under  one  cannot  be  sued  for  under 
another,  although  it  may,  at  the  moment,  be  locally  situate  within 
the  jurisdiction  of  the  latter.  Thus,  if  property  is  received  by  a 
foreign  executor  or  administrator  abroad,  and  afterwards  remitted 
here,  an  executor  or  administrator  appointed  here  could  not  assert  a 
claim  to  it  here,  either  against  the  person  in  whose  hands  it  might 
happen  to  be,  or  against  the  foreign  executor  or  administrator.  The 
only  mode  of  reaching  it,  if  necessary  for  the  purposes  of  due 
administration  here,  would  be  to  require  its  transmission  or  distribu- 
tion, after  all  claims  against  the  foreign  administration  had  been 
ascertained  and  settled  abroad.^ 

§  585.  In  relation  to  the  mode  of  administering  assets  by  executoi'S 
and  administrators,  there  are  in  different  countries  very  different 
regulations.  The  priority  of  debts,  the  order  of  payments,  the 
marshalling  of  assets  for  this  purpose,  and,  in  cases  of  insolvency,  the 
modes  of  proof,  as  well  as  of  distribution,  differ  in  different  countries 
In  some  countries,  all  debts  stand  in  an  equal  rank  ;  and  in  cases  of 
insolvency,  the  creditors  are  to  be  paid  pari  passu.  In  others,  there 
are  certain  classes  of  debts  entitled  to  a  priority  of  payment,  and, 
therefore,  deemed  privileged  debts.  Thus,  in  England,  judgment 
debts  possess  this  privilege,  and  the  like  law  exists  in  some  of  the 
States  of  the  United  States.  Similar  provisions  may  be  found  in 
the  law  of  France,  in  favour  of  particular  classes  of  creditora  On  the 
other  hand,  in  Massachusetts,  and  in  many  other  States  of  the  Union, 
all  debts,  except  those  due  to  the  government,  possess  an  equal  rank, 
and  are  payable  pari  passu.  Let  us  suppose,  then,  that  a  debtor  dies 
domiciled  in  a  country  where  such  priority  of  right  and  privilege 

^  See  story,  Comm.  on  Conflict  of  Laws,  ^  Ibid, 

ch.  18,  §§  512  to  519.     But  see  Attorney-  >  This  and  the  three  following  sections 

Qeneral  v.  Diamond,  1  Cromp.  &  Jerv.  are  taken  almost  verbatim  from  Story's 

870  ;  Erving's  case,  1  Cromp.  &  Jerv.  151 ;  Conflict  of  Uws,  §§  513,  524,  525,  528. 

1  Tyrw.  191.  *  Story's  Conflict  of  Laws,  g  518. 
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ezistS;  and  that  he  has  assets  situate  in  a  state  where  all  debts 
stand  in  an  equal  rank,  and  administration  is  duly  taken  out  in  the 
place  of  his  domicile,  and  also  in  the  place  of  the.  situs  of  the  assets. 
What  rule  is  to  govern  in  the  marshalling  of  the  assets  ?  The  law  of 
the  domicile  or  the  law  of  the  situs  i  The  established  rule  now  is, 
that,  in  regard  to  creditors,  the  administration  c^  the  assets  of 
deceased  persons  is  to  be  govei*ned  altogether  by  the  law  of  the 
country  where  the  executor  or  administrator  acts,  and  from  which  he 
derives  his  authority  to  collect  them  ;  and  not  by  that  of  the  domicile 
of  the  deceased.  The  rule  has  been  laid  down  with  great  clearness 
and  force  on  many  occasions.^  In  a  veiy  late  case  ^  the  law  was  laid 
down  as  follows : — ^The  personal  assets  of  a  person  having  a  foreign 
domicile  are  governed  for  the  purpose  of  legal  representation,  of 
collection  and  administration,  as  distinguished  from  distribution,  by 
the  f-ex  hci ;  for  the  purposes  of  succession  and  enjoyment,  they  are 
governed  by  the  lex  domicilii, 

§  586.  The  ground  upon  which  this  doctrine  has  been  established 
seems  entirely  satisfactory.  Every  nation,  having  a  right  to  dispose 
of  all  the  property  actually  situate  within  it,  has  (as  has  often  been 
said)  a  right  to  protect  itself  and  its  citizens  against  the  inequalities 
of  foreign  laws,  which  are  injurious  to  their  interests.  The  rule  of  a 
preference,  or  of  an  equality,  in  the  payment  of  debts,  whether  the 
one  or  the  other  course  is  adopted,  is  purely  local  in  its  nature,  and 
can  have  no  just  claim  to  be  admitted  by  any  other  nation  which,  in 
its  domestic  arrangements,  pursues  an  opposite  policy.  And,  in  a 
conflict  between  our  own  and  foreign  laws,  the  doctrine  avowed  by 
Huberus  is  highly  reasonable,  that  we  should  prefer «  our  own« 
''In  tali  conflictu  magis  est  ut  jus  nostrum,  quam  jus  alienum, 
servemus."  ^ 

§  587.  In  the  course  of  administrations,  also,  in  di£Ferent  countries, 
questions  often  arise  as  to  particular  debts,  whether  they  are  properly 
and  ultimately  payable  out  of  the  personal  estate,  or  whether  they 
are  chargeable  upon  the  real  estate  of  the  deceased.  In  all  such 
cases,  the  settled  rule  now  is,  that  the  law  of  the  domicile  of  the 
deceased  will  govern  in  cases  of  intestacy ;  and,  in  cases  of  testacy, 
the  intention  of  the  testator.^    A  case,  illustrating  this  doctrine. 


1  Story's  Conflict  of  Laws,  §  524.  ^ee 
Pardo  V.  Bingham,  6  Eo.  485. 

^  Blackwood  v.  The  Queen,  8  App.  Cas. 
82. 

»  Story's  Conflict  of  Laws,  §  525. 

*  Anon.,  9  Mod.  66 ;  Bowaman  v. 
Reeve,  Prec.  Ch.  517.  WTiere  a  domiciled 
Scotchman  made  a  will  directing  his  exe- 
cntors  in  India  to  pay  £10,000  to  his  exe- 
cutors in  Scotland  for  a  hospital,  charging 
hia  Indian  real  and  personal  estate  there- 


for, and  by  the  law  of  India  he  had  no 
right  to  make  a  bequ^  in  charity,  but  by 
the  same  law  the  disposition  of  personal 

Sroperty  was  to  be  according  to  law  of 
omicile,  and  the  law  of  Scotland  per- 
mitted gift  of  realty  and  personalty  in 
charity,  and  had  no  doctrine  against  mar- 
shalling in  favour  of  charity,  and  the 
Indian  personalty  amounted  to  £10,000, 
as  did  also  the  realty :  HM^  that  the 
legacy  was  payable  in  fulL     Maodonald  r« 
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occurred  in  England  many  years  ago.  A  testator,  ^ho  lived  in 
Holland,  and  was  seised  of  real  estate  there,  and  of  considerable 
personal  estate  in  England,  devised  all  his  real  estate  to  one  person, 
and  all  his  personal  estate  to  another,  whom  he  made  his  executor. 
At  the  time  of  his  death,  he  owed  some  debts  by  specialty,  and  some 
by  simple  contra<3t,  in  Holland,  and  had  no  assets  there  to  satisfy 
those  debts ;  but  his  real  estate  was,  by  the  laws  of  Holland,  made 
liable  for  the  payment  of  simple  contract  debts,  as  well  as  specialty 
debts,  if  there  was  not  personal  assets  to  answer  the  same.  The 
creditors  in  Holland  sued  the  devisee,  and  obtained  a  decree  for  the 
sale  of  the  lands  devised  for  the  payment  of  their  debts.  And  then, 
the  devisee  brought  a  suit  in  England  against  the  executor  (the 
legatee  of  the  personalty)  for  reimbursement  out  of  the  personal 
estate.  The  court  decided  in  his  favour,  upon  the  ground,  that  in 
Holland,  as  in  England,  the  personal  estate  was  the  primary  fund  for 
the  payment  of  debts,  and  should  come  in  aid  of  the  real  estate,  and 
be  charged  in  the  first  place.^ 

§  588.  Every  ancillary  administration  is,  upon  principles  of  inter* 
national  law,  made  subservient  to  the  rights  of  creditors,  legatees, 
and  distributees,  in  the  country  where  such  administration  is  taken 
out,  although  the  distribution,  as  to  legatees  and  distributees  or 
heirs,  is  governed  by  the  law  of  the  place  of  the  testator  or  intes- 
tate's domicile.  But  a  most  important  question  often  arises :  What 
is  to  be  done  as  to  the  residue  of  the  assets,  after  discharging  all  the 
debts  and  other  claims  of  the  deceased,  due  to  persons  resident  in  the 
country  where  the  ancillary  administration  is  taken  out  ?  Is  it  to  be 
remitted  to-  forum  of  the  testator's  or  intestate's  domicile,,  to  be  there 
finally  settled,  adjusted,  and  distributed  among  all  the  claimants, 
according  to  the  law  of  the  country  of  the  domicile  of  the  testator  or 
intestate  ?  Or  may  creditors,  legatees,  and  distributees  of  any  foreign 
country  come  into  the  courts  of  equity,  or  other  courts  of  the  country, 
granting  such  ancillary  administration,  and  there  have  all  their 
respective  claims  adjusted  and  satisfied,  according  to  the  law  of  the 
testator's  or  intestate's  domicile,  or  to  any  other  law  ?  And  in  cases 
of  insolvency,  or  other  deficiency  of  assets,  what  rules  are  to  govern  in 
regard  to  the  rights,  preferences,  and  priorities  of  different  classes  of 
claimants  under  the  laws  of  different  countries,  seeking  such  distribu- 
tion of  the  residue  1 

§  589.  These  are  questions  which  have  given  rise  to  very  ample 

Hacdonald,  14  Eq.  60 ;  and  that  law  of  who  died  domicilod  in  England,  as  against 

domicile  governs  as  to  saccession  to  per-  the  heir  of  his  descended  real  estate  in 

sonalty,  see  Lynch  v.  Provisional  Govern-  Scotland,   it  was   held  that   the    law  of 

ment  of  Paraguay,  L.  R.  2  P.  AH.  268.  Scotland  must  govern.     Harrison  v.  Har- 

But  where  the  Question  was  as  to  marshal-  lison,  8  Ch.  84^                         « 

Ung  in  favour  ot  pecuniary  legatees  of  one  ^  Story's  Conflict  of  Laws,  §  528. 
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discussions  in  various  courts  in  the  present  age,  and  they  have  been 
tliought  to  be  not  unattended  with  difficulty.  It  seems  now,  however, 
to  be  understood,  as  the  general  result  of  the  authorities,  that  courts 
of  equity  of  the  country  where  the  ancillary  administration  is  granted 
(and  other  courts,  exercising  a  like  jurisdiction  in  cases  of  administra- 
tions), are  not  incompetent  to  act  upon  such  matters,  and  to  decree  a 
final  distribution  of  the  assets  to  and  among  the  various  claimants 
having  equities  or  rights  in  the  funds,  whatever  may  be  their 
domicile,  whether  it  be  that  of  the  testator  or  intestate,  or  be  in  some 
other  foreign  country.     The  question,  whether  the  court,  entertaining 

* 

the  suit  for  such  a  purpose,  ought  to  decree  such  a  distribution,  or  to 
remit  the  property  to  the  forum  of  the  domicile  of  the  party  deceased, 
is  treated,  not  so  much  as  a  matter  of  jurisdiction,  as  of  judicial 
discretion,  dependent  upon  the  particular  circumstances  of  each  case. 
There  can  be,  and  ought  to  be,  no  universal  rule  on  the  subject. 
But  every  nation  is  bound  to  lend  the  aid  of  its  own  judicial 
tribunals,  for  the  purpose  of  enforcing  the  rights  of  all  persons 
having  a  title  to  the  fund,  when  such  interference  will  not  be  pro- 
ductive of  injustice,  or  inconvenience,  or  conflicting  equities,  which 
may  call  upon  such  tribunals  for  abstinence  in  the  exercise  of  the 
jurisdiction.^ 

§  589  a.  In  Be  Blithman,^  at  the  Rolls,  where  an  insolvent  in 
Australia  became  entitled  to  a  fund  in  court,  and  then  died,  it  was 
held,  that  if  his  domicile  were  Australian,  the  Australian  assignees 
would  be  entitled  to  the  fund ;  but  if  English,  his  legal  personal 
representatives  would  be  entitled  to  it.  Held  also  that,  assuming  the 
domicile  to  be  English,  notwithstanding  the  comity  of  nations,  the 
fund  should  be  paid  to  the  legal  pei-sonal  representatives,  against 
whom  the  Australi9,n  assignees  might  take  such  steps  as  they  should 
be  advised. 

§  689  6.  The  leading  case  on  this  subject  is  Cook  v,  Qregson,* 
where  V.-C.  Kindersley  held  that,  where  the  testator  had  an  Irish 
domicile,  and  left  property  both  in  Ireland  and  England,  and  the 
same  persons  were  executora  in  both  countries,  an  Irish  judgment 
had  priority  over  English  simple  contract  debts  as  against  Irish  assets, 
which  had  been  remitted  to  England  by  the  executors,  and  were 
being  administered  here. 


I  Story's  Conflict  of  Laws,  ch.  13,  §  518, 
and  liie  cases  in  note  (2),  ibid.  It  has 
been  held,  in  some  cases,  that  courts  of 
equity  will  not  entertain  a  bill  in  aid  of 
the  proceedings  in  a  foreign  tribunal. 
Bent  V,  Young,  9  Sim.  180.  But  this 
rule  is  departed  from  when  it  seems  indis- 

Sensable  to  restrain  parties  here  from  so 
ealing  with  the  subject-matter  of  contro- 


versy as  to  defeat  the  jurisdiction  of  the 
foreign  court,  that  court  having  the  ap* 
propriate  control  of  the  matter  in  contro- 
versy. The  Transatlantic  Company  v. 
Pietroni,  6  Jur.  N.  s.  632. 

'  12  Jur.  N.  8.  84 ;  s.  c.  2  Eq.  23. 

>  2  Dr.  286.  See  also  Wilson  v.  Lady 
Dunsany,  18  Beav.  293,  and  Eddis  on 
Admiuistration,  pp.  28,  29, 
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§  589  c.  And  in  general  the  courts  of  equity  will  restrain  the 
representatives  and  legatees  of  an  estate,  where  the  testator  died 
domiciled  in  England,  from  taking  proceedings  in  a  foreign  court  to 
administer  the  personalty  ;  and  they  will  not  be  allowed  to  take  pro- 
ceedings abroad,  in  regard  to  the  administration  of  realty  there 
located,  if  by  so  doing  the  administration  to  the  personalty,  in  the 
domestic  forum,  will  be  embarrassed.^  . 

« 

*  Hope  V.  Carnegie,  12  Jur.  K.  8.  284 ;  8.  c.  1  Ch.  820. 
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§  590-592.  Legacies  not  recoverable  at  commoD  law. 

§593.  GrouDds  of  eqaity  jurisdiction. 

§  594.  Not  fully  established  until  Lord  Nottingham's  time. 

§  596.  Equity  has  exclusive  jurisdiction  where  a  trust  is  involved. 

§  602.  Or  where  legacies  are  charged  on  lands. 

§  603.  May  require  the  executor  to  give  security,  or  pay  money  into  court. 

§  604,  604  a.  Security  for  legacies  depending  upon  an  intervening  estate. 

§  606.  DoncUio  mortis  eattsd  defined. 

§  606  a.  Wherein  it  differs  from  a  legacy  and  from  a  gift  inter  vivos. 

§  606  b.  Donatio  mortis  eausd  now  liable  to  probate  duty. 

§  607.  Derived  from  the  civil  law. 

§  607  a-607  d.  What  is  the  subject  of  such  gifts. 

§  607  e,  608.  Such  gifts  may  be  made  subject  to  a  trust. 

§  590.  Another  head  of  the  original  concurrent  jurisdiction  in 
equity  is  in  regard  to  legacies.  This  subject  has  been,  in  part 
incidentally  treated  before ;  but  it  is  proper  to  bring  the  subject 
more  fully  under  review.  It  seems  that,  originally,  the  jurisdiction 
over  personal  legacies  was  claimed  and  exercised  in  the  temporal 
courts  of  common  law  ;  or,  at  least,  that  it  was  a  jurisdiction  rmxii 
foriy  claimed  and  exercised  in  the  county  court,  where  the  bishop 
and  sheriflf  sat  together.^  Afterwards  (at  least  from  the  reign  of 
Henry  III.),  the  spiritual  or  ecclesiastical  courts  obtained  exclusive 
jurisdiction  over  the  probate  of  wills  of  personal  property ;  and,  as 
incident  thereto,  they  acquired  jurisdiction  (though  not  exclusive) 
over  legacies.^  This  latter  jurisdiction  continued  in  the  ecclesiastical 
courts  until  their  jurisdiction  over  suits  for  legacies  was  taken  away 
by  the  Court  of  Probate  Act,  1857,  s.  23,  which  provided  that,  no 
suits  for  legacies  or  suits  for  the  distribution  of  legacies  should  be 
entertained  by  the  then  newly-created,  or  by  any  court  or  person 
whose  jurisdiction  as  to  matters  and  causes  testamentary  was  thereby 
abolished.  The  suits  for  legacies  and  distribution  of  residues  are 
therefore  left  entirely  to  the  Coui-t  of  Chancery. 

1  Swinb.  on  Wills,  Pt.  6,  §  11,  pp.  430,  Reeves,  Hist,  of  the  Law,  92,  808. 

431,  432 ;  2  Black.  Comm.  491,  492  ;  8  »  y^{^  .    3   Black.    Coinm.    98 ;   Com. 

Black-    Comm-   61,   95,   96 ;    Marriott  v.  Dig.   ProhibUion,   G.    17 ;    Bac    Abridg. 

Marriott,  1  Str.  667,    669,  670  ;   2  Roper  Legacies,  M.  ;  Atkins  v,  HiU,  Cowp.  287.    X 
on  Legacies,  by  White,  o\i.  25,  p.  685  ;  1 
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§  591*  In  regard  to  legacies^  whether  pecuniary  or  specific,  it  is 
vety  clear,  that  no  suit  will  lie  at  the  common  law  to  recover  them 
unless  the  executor  has  assented  thereto.^  If  no  such  assent  has 
been  given,  the  remedy  is  exclusively  in  the  courts  of  equity.  But 
in  cases  of  specific  legacies  of  goods  and  chattels,  after  the  executor 
has  assented  thereto,  the  property  vests  immediately  in  the  legatee 
who  may  maintain  an  action  at  law  for  the  recovery  thereof.^  The 
same  rule  has  been  attempted  to  be  applied  at  law  to  cases  of  pecu- 
niary legacies,  where  the  executor  had  expressly  assented  thereto ; 
for  it  is  agreed  on  all  sides,  that  the  mere  possession  of  assets,  with- 
out such  assent,  will  not  support  an  action.^  There  are  certainly 
decisions  which  establish,  that  in  the  case  of  an  express  promise  to 
pay  a  pecuniary  legacy  in  consideration  of  assets,  an  action  will  lie  at 
law  for  the  recovery  thereof.^  But  these  cases  seem  not  to  have  been 
decided  upon  satisfactory  principles ;  and,  though  they  have  not  been 
directly  overturned,  they  have  been  doubted  and  disapproved  by 
judges,  as  well  as  by  elementary  writers.^ 

§  592.  The  ground  upon  which  these  decisions  have  been  doubted 
or  denied  is,  the  pernicious  consequences  which  would  follow  from 
allowing  such  an  action  at  law  ;  for  courts  of  law,  if  compellable  to 
entertain  the  jurisdiction,  cannot  impose  any  terms  upon  the  parties. 
Thus,  for  instance,  a  suit  might  be  maintained  by  a  husband  for  a 
legacy  given  to  his  wife,  without  making  any  provision  for  her,  or  for 
her  family ;  whereas,  a  court  of  equity  would  require  such  a  provision 
to  be  made.* 

§  593.  But,  whether  a  pecuniary  legacy  is  recoverable  at  law  or 
not,  after  an  assent  thereto  by  an  executor,  it  is  very  certain,  that 
courts  of  equity  now  exercise  a  concuiTent  jurisdiction  with  all  other 
courts  in  cases  of  legacies,  whether  the  executor  has  assented  thereto 
or  not''  The  grounds  of  this  jurisdiction  are  various.  In  the  first 
place,  the  executor  is  treated  as  a  trustee  for  the  benefit  of  the 
legatees  ;  and,  therefore,  as  a  matter  of  trust,  legacies  are  within  the 
cognizance  of  courts  of  equity,  whether  the  executor  has  assented 
thereto  or  not.  This  seems  a  universal  ground  for  the  jurisdiction.® 
In  the  next  place,  the  jurisdiction  is  maintainable  in  all  cases  where 
an  account  or  discovery  or  distribution  of  the  assets  is  sought  upon 


V      '  Deeki  v.  Strutt,  5  T.  R.  690. 

^        »  l>oe  V,  Gay,  3  Kaat,  120  ;  Paramore  v. 

Yardley,  Plowd.  539 ;  Young  v.  Holmes, 

1  8tr.  70  ;  4  Co.  28  b. 
3  Decks  V.  Strutt,  6  T.  R.  690 ;  Doe  v. 

Gay,  3  East,  120. 
y      ^  Atkins  V.  Hill,  Cowp.  281 ;  Hawkes 

V.  Saunders,  Cowp.  289. 
'  See  Deeks  v.  Strutt,  5  T.  R.  690  ;  Doe 

V.  Gay,  3  £ast,  120  ;  2  Roper  on  Legacies, 

by  White,  ch.  25,  §  2;  pp.  696,  697  ;  Bac. 


Abridg.  Legacies,  M.  Gwillim's  note.  See 
also  8  Dyer,  264  b ;  Mayor  of  Southamp- 
ton V.  Greaves,  8  T.  R.  583. 

•  Deeks  v.  Strutt,  5  T.  R.  692. 

7  Franco  v,  Alvares,  3  Atk.  346. 

^  2  Roper  on  Legacies,  b]^  White,  ch.  25, 
p.  685  ;  Jeremy  on  £q.  Junsd.  B.  1,  ch.  1. 
§  2,  p.  104 ;  Farringtbn  v.  Knightly,  1  P. 
Will.  549,  554  ;  Wind  r.  Jekyl,  1  P.  Will. 
575  ;  Hurst  v.  Beach,  5  Mad'.  360 ;  2  Mad. 
Pr.  Ch.  1,  2. 
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general  principles.  '  Indeed,  Lord  Mansfield  seems  to  have  thought 
that  the  jurisdiction  arose  as  an  incident  to  discovery  and  account.^ 
In  the  next  place,  there  is,  in  many  cases,  the  want  of  any  adequate 
or  complete  remedy  in  any  other  court,^ 

§  594.  Obvious  as  some  of  these  grounds  are  to  found  a  general 
jurisdiction  in  equity  in  cases  of  legacies,  it  does  not  appear  that  the 
jurisdiction  was  familiarly  exercised  until  a  comparatively  recent 
period.  Lord  Kcnyon  indeed  has  said,  the  jurisdiction  over  questions 
of  legacies  was  not  exercised  in  equity  until  the  time  of  Lord-Chan- 
cellor Nottingham.*  In  this  remark,  Lord  Kenyon  was  probably 
under  some  slight  mistake  ;  for  traces  are  found  of  an  exercise  of  the 
jurisdiction  as  early  as  the  time  of  Lord-Chancellor  EUesmere,  in 
cases  where  the  defendant  answered  the  bill,  and  took  no  exceptions  ; 
although  he  appears  to  have  entertained  the  opinion  that  the 
ecclesiastical  courts  were  more  proper  to  give  relief  in  cases  of 
legacies.*  But  it  is  highly  probable  that  the  jurisdiction  was  not 
firmly  established  beyond  controversy  until  Lord  Nottingham's 
time. 

§  595.  Indeed,  in  many  cases,  courts  of  equity  exercise  an  exclusive 
jurisdiction  in  regard  to  legacies  ;  as,  for  instance,  where  the  bequest 
of  the  legacy  involves  the  execution  of  trusts,  either  express  or 
implied  ;  or  where  the  trusts,  ingrafted  on  the  bequest,  are  them- 
selves to  be  pointed  out  by  the  court. 

§  602.  In  regard  to  legacies  charged  on  land,  courts  of  equity, 
for  the  reasons  already  stated,  also  exercise  an  exclusive  jurisdic- 
tion. In  deciding  upon  the  validity  and  interpretation  of  purely 
personal  legacies,  courts  of  equity  implicitly  follow  the  rules  of 
the  civil  law.^  But  in  legacies  chargeable  on  land,  they  follow 
the  rules  of  the  common  law,  as  to  the  validity  and  interpretation 
thereof.^ 

§  603.  But  the  beneficial  operations  of  the  jurisdiction  of  courts  of 
equity,  in  cases  of  legacies,  is  even  more  apparent  in  some  other  cases, 
where  the  remedies  are  peculiar  to  such  courts,  and  are  protective  of 
the  rights  and  interests  of  legatees.  Thus,  for  instance,  in  cases  of 
pecuniary  legacies,  due  and  payable  at  a  future  day  (whether  con- 
tingent or  otherwise),''  courts  of  equity  will  compel  the  executor  to 


»  Atkins  17.  Hill,  Cowper,  287 ;  2  Mad. 
Pr.  Ch.  1,  2. 
2  2  Mad.  Pr.  Ch.  1,  2,  8. 
»  Decks  V,  Stratt,  6  T.  R.  692. 

*  2  Mad.  Pr.  Ch.  1,  2. 

^  Ibid. ;  FraDCO  v.  Alvares,  8  Atk.  246 ; 
HuTst  V.  Beach,  5  Had.  860  ;  2  Fonbl.  £q. 
3.  4,  Pt.  1,  ch.  1,  §  4,  and  note  (A).  But 
see  Cray  r,  Willis,  2  P.  WUl.  530. 

*  RevDish  v,  Martin,  3  Atk.  333,  334 ; 
Paschall  v,  Ketcrish,  Dyer,  151  (b),   (5). 


But  see  Dyer,  264  b. 

'  Fonnerly,  a  distinction  was  taken 
between  cases  of  contingent  and  cases  of 
absolute  legacies,  payable  in/iUuro;  the 
latter  were  entitled  to  be  made  secure  in 
equity  ;  the  former  were  not.  See  Palmer 
V,  Mason,  1  Atk.  505  ;  Heath  v.  Perry, 
3  Atk.  101, 105.  But  that  distinction  is 
now  oTerruIed.  See  Mr.  Saunders's  note 
to  Heath  v.  Perry,  8  Atk.  105,  note  (1>  ; 
Mr.  Blunt*s  note  to  Ferrand  r.  Prentice/ 
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give  security  for  the  due  payment  thereof ;  ^  or,  what  is  the  modern 
and  perhaps,  generally,  the  more  approved  practice,  will  order  the 
fund  to  be  paid  into  court,  even  if  there  be  not  any  actual  waste,  or 
danger  of  waste,  of  the  estate.^ 

§  604.  Another  class  of  cases  of  the  same  nature  is,  where  a 
specific  legacy  is  given  to  one  for  life,  and  after  his  death  to  another ; 
there  the  legatee  in  remainder  was  formerly  entitled,  in  all  cases,  to 
come  into  a  court  of  equity,  and  to  have  a  decree  for  security  from 
the  tenant  for  life,  for  the  due  delivery  over  of  the  legacy  to  the 
remainder-man.  But  the  modem  rule  is,  not  to  entertain  such  a 
bill,  unless  there  be  some  allegation  and  proof  of  waste  ;  or  of  danger 
of  waste  of  the  property.  Without  such  ingredients,  the  remainder- 
man is  only  entitled  to  have  an  inventory  of  thj  property  bequeathed 
to  him,  so  that  he  may  be  enabled  to  identify  it ;  and,  when  his  abso- 
lute right  accrues,  to  enforce  a  due  delivery  of  it* 

§  605.  This  may  suj£ce,  in  this  place,  on  the  subject  of  the  peculiar 
jurisdiction  of  courts  of  equity  in  cases  of  legacies,  when  the  relief 
sought  and  given  is  of  a  precautionary  and  protective  nature.  The 
subject  will  again  come  under  review  in  the  consideration  of  bills 
quia  timet,^ 

§  606.  In  regard  to  a  donation  mortis  causd,  which  is  a  sort  of 
amphibious  gift  between  a  gift  inter  vivos,  and  a  legacy,  it  was  not 
properly  cognizable  by  the  ecclesiastical  courts ;  neither  does  it  fall 
regularly  within  an  administration  ;  nor  does  it  require  any  act  oi 
the  executor  to  constitute  a  title  in  the  donee.^     It  is,  properly,  a 


Ambler,  273,  note  (1) ;  Johnson  v.  De  la 
Creuze,  cited  1  Bro.  Ch.  105  ;  Green  v. 
Pigott,  1  Bro.  Ch.  103,  106  ;  Flight  v. 
Cook,  2  Ves.  619  ;  Gawler  r.  Standerwick, 
2  Cox,  35,  18;  Carey  r.  Askew,  2  Bro. 
Ch.  55  ;  Studholme  v.  Hodgson,  3  P.  Will. 
300,  303,  304  ;  Johnson  v.  Mills,  1  Yes. 
282,  283 ;  1  Mad.  Pr.  Ch.  180,  181 ;  post, 
§  844,  848. 
>  Rous  V.   Noble,  2  Vera.    249;  8.   c. 

1  Eq.  Abridg.  238,  PI.  22  ;  Duncumban 
V.  Stint,  1  Ch.  Caa  121. 

-  Johnson  v.  Mills,  1  Ves.  282 ;  Fer- 
rand  v.  Prentice,  Ambler,  273;  s.  c.  2 
Dick.  569  ;  Phipps  v,  Aunesley,  2  Atk. 
58;  Green  r.  Pigott,  1  Bro.  Ch.  104; 
"Webber  v.  Webber,  1  Sim.  &  Stu.  311 ; 
Johnson  r.  De  la  Creuze,  1  Bro.  Ch.  105 ; 
Strange  v,  Harris,  8  Bro.  Ch.  865;  Yare 
V.  Harrison,  2  Cox,  377 ;  Slanning  r. 
Style,  8  P.  Will.  336 ;  Batten  v.  Earaley, 

2  P.  Will.  163 ;  Bloke  v.  Blake,  2  Sch.  & 
Lefr.  26.  In  Slanning  v.  Style,  3  P.  Will. 
336,  it  was  said  bv  Lord  Talbot :  '*  Gene- 
rally speaking,  where  the  testator  thinks 
fit  to  repose  a  trust,  in  such  a  case,  until 
some  breach  of  that  trust  be  shown,  or  at 
least  a  tendency  thereto,  the  court  will 
continue  to  intrust  the  same  hand  without 


calling  for  any  other  security  than  what 
the  testator  has  required."  Yet  in  that 
Tery  case,  where  an  annuity  was  charged 
on  the  residue  of  tlie  personal  estate  of  tlie 
testator,  he  ordered  assets  to  the  amount 
necessary  to  secure  it,  to  be  brought  into 
court.  But  where  there  is  any  danger  of 
loss  or  deterioration  of  the  fund,  courts  of 
equity,  in  all  cases,  used  to  require  secu- 
rity.    Rous  V.  Noble,  2  Vtin.  249  ;  s.  c. 

1  Eq.    Abridg.    238,    PI.     22.     But    the 
modem  practice  seems  to  be  (as  stated  in 
the  text)   to  have  the  money  paid  int  o 
court;  though  it  is  certainly  competent 
for  the  court  to  adopt  either  course. 

3  1  Mad.  Pr.  Ch.  178,  179 ;  Bracken  v. 
Bentley,  1  Ch.  110  ;  Anon.,  2  Freem.  206  ; 
Foley  V,  Bumell,  1  Bro.  Ch.  279 ;  Slan- 
ning  V.  Style,  3  P.  WUl.  835,  386 ;  Hyde 
V.  Parrat,  1  P.  Will.  1  ;  Batten  v,  Earaley, 

2  P.  Will.  163 ;  Leeke  v.  Bennett,  1  Atk. 
471 ;  Bill  V.  Kinaston,  2  Atk.  82. 

*  Font,  §§  844,  845,  846. 

»  Koper  Leg.  by  White,  ch.  1,  §  2,  p.  2; 
Tliompson  r.  Hodgson,  2  Str.  777 ;  Ward 
V.  Turner,  2  Yea.  431  ;  Miller  v.  Miller, 

3  P.  Will.  356 ,  Hedges  v.  Hedges,  Prec. 
Ch.  269 ;  Gilb.  Eq.  12  ;  2  Vera.  615. 
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gift  of  personal  property,^  by  a  party  who  is  in  peril  of  death,  upon 
condition,  that  it  shall  presently  belong  to  the  donee,  in  case  the 
donor  shall  die,*  but  not  otherwise.*  To  give  it  eflfect,  there  must  be 
a  delivery  of  it  by  the  donor ;  and  it  is  subject  to  be  defeated,  by  his 
subsequent  personal  revocation,  or  by  his  recovery  or  escape  from 
the  impending  peril  of  death  *  If  no  event  happens  which  revokes 
it,  the  title  of  the  donee  is  deemed  to  be  directly  derived  from  the 
donor  in  his  lifetime  ;  and,  therefore,  in  no  sense  is  it  a  testamentary 
act.^  And  this  is  the  reason  why  the  ecclesiastical  courts  had  no 
jurisdiction,  as  they  can  interpose  only  in  testamentary  matters. 
Courts  of  equity,  however,  maintain  a  concurrent  jurisdiction  in  all 
cases  of  such  donations,  where  the  remedy  at  law  is  not  adequate  or 
complete.  But,  in  such  cases,  the  jurisdiction  stands  upon  general 
grounds,  and  not  upon  any  notion  that  a  donation  mortis  cauad  is, 
fi'om  its  own  nature,  properly  cognizable  therein. 

§  606  a.  We  have  had  occasion  to  say,  that  a  donatio  Tnortis 
causd  is  of  an  amphibious  nature, — partaking  of  the  character  of  a 
gifk  iifUer  vivos,  and  of  a  legacy.  It  differs  from  a  legacy  in  these 
respects :  (1.)  It  need  not  be  proved,  nay,  it  cannot  be  proved,  as  a 
testamentary  act,  in  the  Court  of  Probate ;  for  it  takes  effect  as  a  gift 
from  the  delivery  by  the  donor  to  the  donee  in  his  lifetime.  (2.)  It 
requires  no  assent,  or  other  act,  on  the  part  of  the  executor  or 
administrator,  to  perfect  the  title  of  the  donee.  The  claim  is  not 
from  the  executor  or  administrator,  but  against  him.  It  differs  from 
a  gift  inter  vivos,  in  several  respects,  in  which  it  resembles  a  legacy. 
(1.)  It  is  ambulatory,  incomplete,  and  revocable,  during  the  donor's 
lifetime.  (2.)  It  may  be  made  to  the  wife  of  the  donor,  (3.)  It  is 
liable  to  the  debts  of  the  donor  upon  a  deficiency  of  assets.® 


1  Ward  V.  Turner,  1  Yes.  439. 

*  See  the  case  of  Staniland  v.  Willott, 

3  Mac-  &  Gord.  664. 

^  Ibid. ;  Edwards  v.  Jones,  1  Mylno  & 
Craiff,  226  ;  8.  c.  7  Sim.  325;  1  Williams 
on  hxecutors,  Pt.  2,  B.  2,  ch.  2,  §  4,  pp. 
.544  to  554  (edit.  1838) ;  Duffield  v.  Ehves, 
1   Bligh,  N.  8.  53  0 ;   Lawson  v.  Lawson, 

1  P.  Will.  441  ;  Hedges  v.  Hedges,  Prec. 
Cb.  269;  Gilb.  Eq.  12;  2  Vern.  615; 
Tate  V.   Hubert,   2  Ves.    Jr.   121 ;   s.    c. 

4  Bro.  Ch.  290:  Miller  v.  Miller,  3  P. 
Will.  357  ;  Irons  v.  Smallpiece,  2  Bam.  & 
-Aid.  552,  553 ;  Fai-quhai-son  v.  Cave,  2 
Collyer,  356. 

*  Ibid. ;  1  Williams  on  Executors  and 
Administrators,  Pt.  2,  B.  2,  ch,  2,  §  4, 
pp.  544,  546,  646,  547  ;  Ward  v.  Turner, 

2  Ves.  431 ;  Jones  v.  Selby,  Prec.  Ch, 
300. 

*  Ibid.  Mr.  Williams,  in  his  excellent 
work  on  the  Law  of  Executors  and  Ad- 
ministrators, says:  '^That,  to  constitute 
a  doimtio  mortis  cattsd,  there  must  be  two 


attributes.  (1.)  The  gift  must  be  with  a 
view  to  the  donor's  death.  (2.)  It  must 
be  conditioned  to  take  effect  only  on  the 
death  of  the  donor  by  the  existing  dis- 
order. A  third  essential  quality  is  re- 
quired by  our  law,  which,  according  to 
some  authorities,  was  not  necessaiy  ac- 
cording to  tlie  Roman  and  civil  law ; 
namely,  (3.)  There  must  be  a  delivery  of 
the  subject  of  the  donation."  1  Williams 
on  Executoi-s  and  Administrators,  Pt  2, 
B.  2,  ch.  2,  §  4,  p.  514  (edit.  1838).  See 
the  remarks  on  this  last  point  by  Lord 
Hardwicke,  in  Ward  v.  Turner,  1  Ves. 
439,  440,  441  ;  Tate  v.  Hilbert,  2  Ves.  Jr. 
Ill,  112.  A  mere  delivery  to  an  agent, 
in  the  character  of  agent  for  the  giver, 
would  amount  to  nothing ;  it  must  be  a 
delivery  to  the  legatee,  or  some  one  for 
the  legatee. 

^  1  Williams  on  Executors  and  Admi- 
nistrators, Pt.  2,  B.  2,  ch.  2,  §  4,  p. 
552. 


§  606  a— 607  a.]  legacies.  891 

§  606  b.  By  the  Customs  and  Inland  Bevenue  Act,  1881  (44  &  45 
Vict.  c.  12,  §  88),  cUmationea  mortis  cauad  are  made  liable  to  probate 
duty,  for  it  is  provided  by  that  Act  that  the  personal  or  moveable 
property  included  in  an  account  shall  be,  inter  alia,  any  property 
taken  as  a  donatio  inortia  cauad  made  by  any  person  dying  on  or 
after  the  1st  day  of  June,  1881. 

§  607.  The  notion  of  a  donation  mortia  cauad  was  originally 
derived  into  the  English  law  from  the  civil  law.  In  that  law  it  was 
thus  defined :  "  Mortis  causa  Donatio  est,  quse  propter  mortis  fit 
suspicionem;  cum  quis  ita  donat,  ut,  si  quid  humanitus  ei  conti- 
gisset,  haberet  is,  qui  accepit.  Sin  autem  supervixisset  is,  qui 
donavit,  reciperit ;  vel  si  eum  donationis  psenituisset,  aut  prior 
decesserit  is,  cui  donatum  sit."^  It  was  a  long  time  a  question 
among  the  Roman  lawyers,  whether  a  donation  mortia  cauad  ought 
to  be  reputed  a  gift  or  a  legacy,  inasmuch  as  it  partakes  of  the  nature 
of  both  (et  utriuaque  causes  quceda/m  hahehat  insignia) ;  and  Jus- 
tinian finally  settled,  that  it  should  be  deemed  of  the  nature  of  lega- 
cies :  **  Hse  mortis  causa  Donationes  ad  exemptum  legatorum  redactsB 
sunt  per  omnia."  ^ 

§  607  a.  We  have  already  seen  that  by  our  law  there  can  be  no 
valid  donation  m,0Ttia  cauad  ;  (1.)  unless  the  gift  be  with  a  view  to 
the  donor's  death ;  (2.)  unless  it  be  conditioned  to  take  effect  only 
on  the  donor's  death  by  his  existing  disorder,  or  in  his  existing 
illness ;  and  (3.)  unless  there  be  an  actual  delivery  of  the  subject  of 
the  donation.  This  last  requisite  has  been  thought,  by  some  learned 
judges,  to  belong  exclusively  to  our  law,  and  not  to  have  existed  in 
the  Roman  law.*  But  a  more  important  practical  question  is,  what 
may  be  the  subject  of  a  donatio  mortia  cauad.  There  is  no  doubt 
that  there  may  be  a  good  donation  of  any  thing  which  has  a  physical 
existence,  and  admits  of  a  corporal  delivery ;  as,  for  example,  of 
jewels,  gems,  a  bag  of  money,  a  trunk  of  goods ;  and  even  of  things 
of  bulk,  which  are  capable  of  possession  by  a  symbolical  delivery ; 
such  as  goods  in  a  warehouse,  by  a  delivery  of  the  key  of  the  ware- 
house.^ But  where  the  deceased,  immediately  before  her  death,  told 
one  to  take  the  key  of  a  dressing-case  and  box,  containing  a  watch 
and  trinkets,  and  immediately  upon  her  death  to  deliver  them  to  the 
plaintiff,  it  was  held,  this  did  not  constitute  a  valid  gift  cauad  mortia, 
there  being,  during  the  life  of  the  donor,  no  deliveiy  to,  or  for,  the 
donee.^     But  the  question  was  formerly  mooted  whether  choses  in 

1  Inst  Lib.  2,  tit.  7,  §  1.  Williams  on  Executors  and  Adminiatrators, 

2  Ibid.  ;  Tate  v,  Hilbert,  2  Ves.  Jr.  118,       Pt.  2,  B.  2,  ch.  2,  §  4,  pp.  547,  548,  549  ; 
119.  Bunn  v.  Markham,  7  Taunt.  224  ;  Miller 

«  Ibid.     See  ako  Bunn  v.  Markham,  7  v.    Miller,    3    P.    Will.    356.      See    also 

Taunt.  224  ;  Walsh  v,  Studdart,  5  D.  &  Rankin  v,  Weguelin,  27  Bea.  309. 
W..159,  286  I  2  Collyer,  356.  *  Powell  v,  Hellicar,  29  Beav.  261 

<  See  Ward  v.  Turner,  2  Yes.  443 ;  1 
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action,  bonds,  and  other  incorporeal  rights,  could  pass  by  a  donation 
nwrtis  caudd.  The  doctrine  now  established  is,  that  not  only  nego- 
tiable notes  and  bills  of  exchange,  payable  to  bearer,  or  indorsed  in 
blank,  exchequer  notes,  bank  cheques,^  and  bank-notes  may  be  the 
subjects  of  a  donatio  mortis  cauady  because  they  may,  and  do,  in  the 
ordinary  course  of  business,  pass  by  delivery ;  but  that  bonds  and 
mortgages  may  also  be  the  subjects  of  a  donatio  Tnortis  causd,  and 
pass  by  the  delivery  of  the  deeds  and  instruments,  by  which  they  are 
created.^  Bonds  have  been  so  held,  upon  the  ground  that  a  bond 
could  not  be  sued  for  at  law  without  a  profert ;  and  that  a  court  of 
equity  would  not,  after  a  donatio  mortis  cauad,  accompanied  with  a 
delivery  of  the  bond  to  the  donee,  direct  the  latter  to  give  it  up  to 
the  personal  representative  of  the  donor,  but  would  hold  the  title  of 
the  donee  to  it  good.^  And  mortgaged  deeds,  when  delivered,  are 
treated  but  as  securities  for  debts,  and  would,  in  the  hands  of  the 
donee,  be  governed  by  the  same  rules.  The  delivery,  in  the  case  of  a 
mortgage,  is  therefore  treated,  not  as  a  complete  act,  passing  the  pro- 
perty, but  as  creating  a  trust,  by  operation  of  law,  in  favour  of  the 
donee,  which  a  court  of  equity  will  enforce,  in  the  same  manner  as  it 
would  the  right  of  the  donee  to  a  bond.^  In  short,  in  all  cases  in 
which  a  donatio  m.orti8  cauad  is  carried  into  effect  by  a  court  of 


1  Boutts  V,  Ellis,  4  De  G.  M.  k  6. 
249.  The  gift  of  donor's  cheque  not  pre- 
sented before  his  death  does  not  make  a 
valid  donatio  mortia  causd.  Hewitt  v, 
Kuyc,  6  Eq.  198  ;  and  it  makes  no  differ- 
ence tbat  tne  pass-book  is  delivered  with 
the  cheque.  In  re  Beak*s  Estate,  18  Eq. 
489.  In  the  very  late  case  of  Clement  v. 
Gheesman,  W.  K.  1884,  p.  182,  decided 
by  Mr.  Justice  Chitty,  it  was  lield  (follow- 
ing Neal  V.  Neal,  27  Beav.  303)  that  a 
cheque  payable  to  the  testator  or  order 
and  (witnout  being  indorsed  by  him)  given 
by  the  testator  during  his  last  illness  to 
his  son,  is  on  the  same  footing  as  a  bill  of 
exdiange  or  ])romis8onr  note  payable  to 
the  donor  or  order,  and  will  then  pass  to 
the  son  by  way  of  donatio  mortis  causd. 

2  Ibid.  ;  Drury  v.  Smith,  1  P.  Will. 
405  ;  Miller  v.  Miller,  3  P.  Will.  356 ; 
Hill  V.  Chapman,  2  Bro.  Ch.  612 ;  Jones 
V.  Selby,  Prec.  Ch.  300 ;  Ward  i?.  Turner, 
1  Ves.  441,  442. 

*  Ibid,  ;  Gardner  v.  Parker,  8  Mad. 
184  ;  Snelgrove  v.  Bailey,  3  Atk.  214  ; 
DutBeld  V.  Elwes,  1  Bligh,  N.  s.  642  ; 
Staniland  v.  Willott,  3  Mac.  k  Gord.  676  ; 
Ward  V.  Turner,  2  Ves.  441,  442.  In 
this  last  case,  Loi-d  Hardwicke  said  :  *'  In 
Bailey  v.  Snelgi-ove,  determined  by  me, 
11th  March,  1774,  it  was  urged,  where  a 
bond  was  given  in  prospect  of  death,  the 
manner  of  gift  was  admitted,  the  bond 
was  delivered,  and  I  held  it  a  good  dona- 
tion  mortis  causd.     It  was  argued  that 


there  was  a  want  of  ai^tual  delivery  there, 
or  possession,  the  bond  beins  but  a  cAoae 
in  action^  and,  therefore,  there  was  no 
delivery  but  of  the  paper.  If  I  went  too 
far  in  that  case,  it  is  not  a  reason  I  should 

g)  faither ;  and  I  choose  to  stop  here, 
ut  I  am  of  opinion  that  decree  was  right, 
and  differs  from  this  case  ;  for,  though  it 
is  true,  that  a  boud,  which  is  specialty,  is 
a  chose  in  action,  and  its  principal  value 
consists  in  the  thing  in  action,  yet  some 
property  is  conveyed  by  the  delivery  ;  for 
the  property  is  vested  ;  and  to  this  degree, 
tbat  the  law  books  say,  the  person  to  whom 
tliis  specialty  is  given,  may  cancel,  bum, 
and  destroy  it.  The  consequence  of  which 
is,  that  it  puts  it  in  his  power  to  destroy 
the  obligee's  power  of  bringiiig  an  action, 
because  no  one  can  bring  an  action  on  a 
bond  without  a  pra/crt  in  curia.  Another 
thing  made  it  amount  to  a  delivery  ;  that 
the  law  allows  it  a  localitv  ;  ancC  there- 
fore, a  bond  is  bona  notabiliay  so  as  to 
require  a  prerogative  administration,  where 
a  boud  is  in  one  diocese,  and  goods  in 
another.  Not  that  this  is  conclusive. 
This  reasoniug  I  have  gone  upon,  is  agree- 
able to  Jenk.  Cent.  109,  case  9,  relating 
to  delivery  to  effectuate  gifts.  How  Jenkins 
applied  that  rule  of  law  he  mentions  there,  I 
know  not ;  but  rather  apprehend,  he  applied 
it  to  a  donation  mortis  cauad;  for,  if  to  a 
donation  inter  vivos,  I  doubt  he  went  too 
far." 
*  Duffield  V.  Elwes,  1  Bligh,  N.  s.  497, 
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equity,  the  court  has  not  considered  the  interest  as  completely  vested 
by  the  gift ;  but  that  it  is  so  vested  in  the  donee,  that  the  donee  has 
a  right  to  call  on  a  court  of  equity  for  its  aid ;  and,  in  case  of  per- 
sonal estate,  to  compel  the  executor  or  administrator  of  the  donor  to 
carry  into  effect  the  intention  manifested  by  the  person  whom  he 
represents  ;  as,  for  example,  if  the  donation  be  a  bond,  to  compel  the 
executor  or  administrator  to  allow  the  donee  to  use  his  name  in  suing 
the  bond,  upon  being  indemnified ;  because  it  is  a  trust  for  the 
donee,^ 
§  607  6.  The  same  doctrine  is  applicable  to  the  case  of  a  doruUio 


630,  534,  535,  536,  641,  542.  which  over- 
rules  the  decisiou  of  the  Vice-Chancellor 
in  the  same  case.     1  Sim.  &  Stu.  248. 

»  Diiffield  V.  Elwes,  1  Bligh,  N.  8.  497, 
530,  534 ;  Staniland  v.  WiUott,  3  Mac  ft 
Gord.  676  ;  Gardner  v.  Parker,  3  Mad. 
184.  We  have  already  extracted,  in  an- 
other place  {anU,  §  433,  note),  a  part  of 
the  opinion  of  Lord  Eldon  on  this  subject, 
which  it  may,  perhaps,  bo  useful  Iiero  to 
repeat:  "Tlie  question**  (said  he)  "is 
this.  Whether  the  act  of  the  donor,  being, 
as  tar  as  the  act  of  the  donor  itself  is  to  be 
viewed,  complete,  the  persona  who  repre- 
sent that  donor — in  respect  of  personalty, 
the  executor,  and  in  respect  of  realty,  the 
heir-at-law — are  not  bound  to  complete 
that  which,  as  fur  as  the  act  of  the  donor 
is  concerned  in  the  question,  was  incom- 
plete ;  in  other  words,  where  it  is  the  gift 
of  a  personal  chattel,  or  the  gift  of  a  deed, 
which  is  the  subject  of  the  donatio  morUs 
causa,  whether,  after  the  death  of  the 
individual  who  made  that  gift,  the  exe- 
cutor is  not  to  be  considered  a  trustee  for 
the  donee ;  and  whether,  on  tho  other 
hand,  if  it  bo  a  gift  affecting  the  real 
interest, — and  I  distinguish  now  lietween 
a  security  upon  land  and  the  land  itself,— 
whether,  if  it  be  a  gift  of  such  an  interest 
in  law,  the  heir-at-law  of  the  testator  is 
not,  by  virtue  of  the  operation  of  the 
trust,  which  is  created,  not  by  indenture 
but  a  bequest  arising  from  operation  of 
law,  a  trustee  for  that  donee."  His  lord- 
ship afterwards,  in  discussing  the  point, 
whether  a  mortgage  would  pass  by  a  deli- 
very of  it  as  a  donation  rru  His  eausd,  said  : 
•MiOrd  Hardwicke,  with  respect  to  the 
bond  (and  it  is  necessary  that  1  should 
take  some  notice  of  this,  because  there  has 
been  a  change  in  the  law,  which  that  great 
judge  did  not  foresee,  but  which  in  later 
limes,  and  in  my  own  time,  has  become 
very  Jamiliar  in  the  courts  of  law), — Lord 
Hardwicke  states,  as  one  ground  of  his 
opinion,  in  the  case  of  the  bond,  that  it  is 
a  good  gift  catisd  mortis^  because,  he  says, 
he  who  has  gpt  the  bond  may  do  what  he 
pleases  with  it  He  certainly  disables  the 
iierson  wlio  has  not  got  the  bond  from 
brinj^ug  an  action  upon  it ;  for,  says  Lord 
Hardwicke,   no  man  ever  heard  (and  I 


have  seen  in  the  manuscript  of  the  same 
Lord  Hiurdwicke,  that  he  said  no  man  will 
ever  hear)  that  a  person  siiall  bring  an 
action  upon  a  bond  without  the  profert  of 
tlrnt  bonJ.  But  we  now  have  got  into  a 
practice  of  sliding  from  courts  of  equity 
into  courts  of  law,  the  doctrine  respecting 
lost  instruments ;  and  I  take  the  liberty, 
most  humbly,  of  saying,  that^  when  that 
doctrine  was  so  transplanted,  it  was  trans* 

Elanted  upon  the  idea  that  the  thing  might 
e  as  well  conducted  in  a  court  of  law  as 
in  a  court  of  equity, — a  doctrine  which 
cannot  be  held  by  any  person  who  knows 
what  the  doctrine  of  courts  of  equity  is  as 
to  a  lost  instrument.  Then,  if  the  deli- 
very of  a  bond  would,  as  it  is  admitted 
(notwithstanding  any  change  in  the  doc- 
trine about  profert\—\i  the  delivery  of  a 
bond  would  give  the  debt  in  that  bond,  so 
as  to  secure  to  the  donee  of  that  bond  the 
debt  so  given  by  the  delivery  of  tho  bond, 
the  question  is,  whether  the  person  having 
got,  l)y  the  delivery  of  that  bond,  a  ri^ht 
to  call  upon  the  executor  to  make  his  title 
by  suing,  or  giving  him  authority  to  sue 
upon  the  bond,  what  are  we  to  do  with 
the  other  securities,  if  they  are  not  given 
up?  But  there  is  another  question  to 
wnicli  an  answer  is  to  be  given  :  What  are 
we  to  do  with  respect  to  the  other  securi- 
ties, if  they  are  delivered  ?  In  the  one 
case,  the  bond  and  mortgage  are  delivered ; 
in  tlie  other,  the  judgment, .which  is  to 
be  considered  on  the  same  ground  as  a 
specialty,  is  delivered.  With  that  the 
evidences  of  the  debts  are  all  delivered. 
The  instrument  containing  the  covenant 
to  pay  is  delivered.  They  are  all  delivered 
in  such  a  way  that  the  donor  could  never 
have  got  the  deeds  back  again.  Then  the 
question  is,  whether,  regard  being  had  to 
what  is  the  nature  of  a  mortgage,  contra- 
distinguishing it  from  an  estate  in  land 
those  circumstances  do  not  as  effectually 
give  the  property  in  the  debt,  as  if  the 
debt  was  secured  by  a  bond  only  ?  The 
opinion  which  I  have  formetl  is,  that  this 
is  a  good  donatio  Tnortis  causd^  raising  by 
opeiution  of  law  a  trust ;  a  trust,  which, 
bein^  raised  by  operation  of  law,  is  not 
within  the  Statute  of  Frauds,  but  a  trust 
which  a  court  of  equity  will  execute." 
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mortis  cauad  of  a  bond  and  mortgage  by  the  mortgagee  to  the 
mqi-tgagor,  consummated  by  the  delivery  of  the  bond  and  mortgage 
to  him.^  In  such  a  case,  it  will  operate  as  a  release  or  discharge 
of  the  debt,  if  the  donor  should  die  of  his  existing  illness.  For  (it 
has  been  said)  if  it  was  a  gift  i/nter  vivos,  the  mortgagee  could  not 
get  back  the  deeds  from  the  mortgagor ;  but,  by  operation  of  law, 
a  trust  would  be  created  in  the  mortgagee,  to  make  good  a  gift 
of  the  deed  to  the  mortgagor,  to  whom  he  had  delivered  the  deeds.^ 
But,  however  this  may  be,  it  seems  clear  that  in  the  case  of  such 
a  donatio  Tnortis  causd,  the  representatives  of  the  donor  would  never 
be  permitted  to  enforce  the  mortgage  or  bond  against  the  donee.^ 

§  607  c.  On  the  other  hand,  as  by  our  law  there  must  be  a  delivery 
of  the  thing,  or  of  the  instrument  which  represents  it,  in  order  to 
make  a  good  donatio  mortis  causd,  if  the  thing  is  incapable  of 
delivery  it  cannot  be  the  subject  of  such  donation;  for  it  is  said, 
there  must  be  a  parting  with  the  legal  power  and  dominion  over 
the  thing,  which  is  evidenced  only  by  the  delivery.  Thus,  a  mere 
chose  in  action,  not  subsisting  in  any  specific  instnmient,  cannot 
pass  by  a  donatio  mortis  causd.  So  it  has  been  ruled,  that  a 
promissory  note  or  bill  of  exchange,  not  payable  to  bearer,  or  indorsed 
in  blank,  cannot  so  take  effect,  inasmuch  as  no  property  therein  can 
pass  by  the  delivery  of  the  instrument.*  So,  it  has  been  ruled.  South 
Sea  Annuity  Receipts  cannot  be  the  proper  subject  of  a  donatio 
Tnortis  causd  ;  because  the  delivery  thereof  does  not  pass  the 
property  in  the  annuities ;  and  stocks  and  annuities  are,  by  act  of 
Parliament,  made  capable  of  a  transfer  of  the  legal  property.^    But 


*  See  Meredith  'v.  Watson,  17  Jurist, 
1068. 

2  2  Barnard.  90  ;  Eq.  Abridg.  647  ; 
Dnffiold  r.  Elwes,  1  Bligh,  N.  s.  537,  638, 
539  ;  Hurst  v.  Beach,  5  Mad.  851. 

3  Ibid. 

<  Miller  v.  Miller,  3  P.  Will.  856,  368  ; 
Ward  V.  Turner,  2  Ves.  442,  443. 

*  W^ard  t'.  Turner,  2  Ves.  Sen.  431,  442, 
443.  Lord  Hardwicke,  on  this  occasion, 
said  :  **  Therefore,  from  the  autliority  of 
Swinburne,  and  all  these  cases,  the  con- 
sequence is,  that  by  the  civil  law,  as 
received  and  allowed  m  England,  and  con- 
sequently by  the  law  of  England,  tiudition 
or  delivery  is  necessary  to  make  a  good 
donation  mortis  causd  ;  which  brings  it  to 
the  quesiton,  whether  delivery  of  the  three 
receipts  was  a  sufficient  delivery  of  the 
thing  ^ven  to  effectuate  the  gift.  I  am 
of  opinion  it  was  not.  It  is  argued,  that 
though  some  delivery  is  necessary,  yet 
delivery  of  the  thing  is  not  necessary,  but 
delivery  of  any  thing  by  way  of  symbol  is 
sufficient.  But  I  cannot  agree  to  tJiat. 
Nor  do  I  find  any  authori^  for  that  in 
the    civil    law,   which    required  delivery 


to  some  gifts,  or  in  the  law  of  England, 
which  required  delivery  throughout.  Whwe 
the  civil  law  requires  it,  they  require  actual 
tradition,  delivery  over  of  the  thing.  So 
in  all  cases  in  this  court ;  delivery  of  the 
thing  given  is  relied  on,  and  not  in  the 
name  of  the  thing  ;  as  in  the  delivery  of 
sixpence,  in  Shargold  v.  Shai^ld ;  if  it 
was  allowed  any  effect,  that  would  have 
been  a  gift  mortis  causd,  not  as  a  will  ; 
but  that  was  allowed  as  testamentar}', 
proved  as  a  will,  and  stood.  Tlie  only 
case  wherein  such  a  symbol  seems  to  bo 
held  good,  is  Jones  v.  Selby.  But  I  am  of 
opinion,  that  amounted  to  the  same  thing 
as  delivery  of  possession  of  the  tally, 
provided  it  was  in  the  trunk  at  the  time. 
Therefore  it  was  rightly  compared  to  the 
cases  upon  21  J.  1,  Kyal  v.  Kowles,  and 
others.  It  never  was  imagined  on  that 
statute,  that  deliveiy  of  a  mere  symbol,  in 
name  of  the  thing,  would  be  sufficient  to 
take  it  out  of  that  statute  ;  yet,  notwith- 
standing, delivery  of  the  key  of  bulky 
goods,  where  wines,  &c.,  are,  has  been 
allowed  as  delivery  of  the  possession  ; 
because  it  is  the  way  of  coming  at  the 
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it  may  admit  of  doubt,  whether  the  doctrine  of  these  last  cases  can 
now  upon  principle,  be  supported ;  for  the  ground,  upon  which  courts 
of  equity  now  support  donations  ^mortis  causdy  is  not  that  a  complete 
property  in  the  thing  must  pass  by  the  delivery ;  but  that  it  must 
so  far  pass,  by  the  delivery  of  the  instrument,  as  to  give  a  title  to 
the  donee  to  the  assistance  of  a  court  of  equity  to  make  the  donation 
complete.  The  doctrine  no  longer  prevails,  that  where  a  delivery 
will  not  execute  a  complete  gift  inter  vvuoa,  it  cannot  create  a  doricUio 
mortis  cavsd,  because  it  would  not  prevent  the  property  from  vesting 
in  the  executor,  and,  as  a  court  of  equity  will  not  inter  vivos  compel 
a  party  to  complete  his  gift,  so  it  will  not  compel  the  executor  to 
complete  the  gift  of  his  testator.^  On  the  contrary,  the  doctrine  now 
established  by  the  highest  authority  is  (as  we  have  seen)  that  courts 
of  equity  do  not  consider  the  interest  as  completely  vested  in  the 
donee,  but  treat  the  delivery  of  the  instrument  as  creating  a  trust 
for  the  donee,  to  be  enforced  in  equity.* 

§  607  d.  A  very  late  case  on  the  subject  of  donatio  mortis  causd  is 
In  re  Mead,  Austin  v.  Mead,^  where  two  points  were  decided  by  Mr.  Jus- 
tice Fry :  (1)  That  a  delivery  of  two  bills  of  exchange  payable  to  self  or 
order,  but  which  did  not  fall  due  till  after  the  testator's  death,  and  which 
Were  unindorsed  by  him,  was  a  good  donatio  mortis  ca/usd  of  the 
bills,  but  that  on  the  other  hand  the  delivery  of  a  form  of  cheque  on 


possession,  or  to  make  ubo  of  the  thing; 
and,  therefore,  the  key  is  not  a  symb^, 
which  would  not  do.  If  so,  then  delivery 
of  these  receipts  amounts  to  so  much 
waste  paper ;  for,  if  one  purchases  stock 
or  annuities,  what  avail  are  they  after 
acceptance  of  the  stock  ?  It  is  true,  they 
are  of  some  avail,  as  to  the  identity  of  the 
person  coming  to  receive  ;  but  after  that 
is  over,  they  are  nothing  but  waste  paper, 
and  are  seldom  taken  care  of  afterwards. 
Suppose  Fly,  instead  of  delivering  over 
these  receipts  to  Moeely,  had  delivered 
over  the  broker's  note,  whom  he  had 
employed,  that  hod  not  been  a  good  de- 
livery of  the  possession.  There  is  no 
colour  for  it ;  it  is  no  evidence  of  the 
thing,  or  part  of  the  title  to  it.  For, 
suppose  it  nad  been  a  mortgage  in  ques- 
tion, and  a  separate  receipt  had  been  taken 
for  the  mortgaii^e  money,  not  on  the  back 
of  the  deed  (which  was  a  very  common 
way  formerly,  and  is  frequently  seen  in 
the  evidence  of  ancient  titles),  and  the 
mortgagee  had  delivered  over  this  separate 
receipt  for  the  consideration-money,  that 
would  not  have  been  a  good  delivery  of 
the  possession,  nor  given  the  mortgage 
Tfuniis  causd  by  force  of  that  act.  I^or 
does  it  appear  to  me  by  proof,  that  posses- 
sion of  these  three  receipts  continued  with 
Moscly  from  the  time  they  were  given,  in 
February,  to  the  time  of  Fly*s  death ;  for 
there  is  a  witness,  who  speaks,  that   in 


some  short  time  before  his  death,  Fly 
showed  him  these  receipts,  and  said  he 
intended  them  for  his  uncle  Mosely.  There- 
fore, 1  am  of  opinion,  it  would  be  most 
dangerous  to  allow  this  donation  mortis 
eausd,  from  parol  proof  of  delivery  of  such 
receipts,  which  are  not  regarded  or  taken 
care  of  after  acceptance.  And  if  these 
annuities  are  called  choses  in  action,  there 
is  less  reason  to  allow  of  it  in  this  case, 
than  in  any  other  chose  in  adion;  be- 
cause stocks  and  annuities  are  capable  of 
a  transfer  of  the  legal  property  by  act  of 
Parliament,  which  might  be  done  easily  ; 
and  if  the  intestate  had  such  an  aversion 
to  make  a  will,  as  supposed,  he  might 
have  transferred  to  Mosely  ;  consequently, 
this  is  merely  legatary,  and  amounts  to  a 
nuncupative  will,  and  contrary  to  the 
Statute  of  Frauds,  and  would  introduce  a 
greater  breach  on  that  law  than  ever  was 
yet  made  ;  for,  if  you  take  away  the  neces- 
sity of  delivery  of  the  thing  given,  it 
remains  merely  nuncupative."  The  deci- 
sion of  Lord  £ldon  in  Duffield  v.  Elwes,  1 
Bligh,  N.  s.  498,  very  much '  shakes  the 
reasoning  of  Lord  Hardwicke  on  this  par- 
ticular point. 

1  Duffield  V,  Elwes,  1  Sim.  &  Stu.  239, 
overturned  on  appeal  in  1  Bligh,  N.  s.  498. 

«  Duffield  V.  Elwes,  1  Bligh,  N.  s.  497, 
580,  534 ;  Staniland  v,  Willott.  3  Mac.  & 
Gord.  676. 

3  15  Ch.  D.  651. 
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the  back  of  a  deposit  note,  signed  by  tlie  testator,  by  which  notice 
of  withdrawal  of  part  of  the  sum  secured  by  the  deposit  note  was 
given  to  the  bank,  which  notice  by  the  regulations  of  the  bank 
could  not  take  effect  before  seven  days  previously  to  which  the 
testator  died,  was  not  a  valid  donatio  ^mortis  causd.  The  learned 
judge  pointed  out  in  his  judgment  that  there  were  two  distinct 
classes  of  cases,  to  each  of  which  the  case  before  him  had  some 
resemblance ;  (1)  A  gift  of  a  banker's  deposit  note,  with  the  view 
of  giving  the  donee  the  whole  sum  secured  by  it,  has  been  held  to 
be  a  good  donatio  mortis  cauad;  (2)  A  gift  of  a  cheque  upon  a 
banker,  the  cheque  not  being  payable  during  the  donor's  life,  has 
been  held  not  to  be  a  good  donatio  mortis  causa.  And  holding  the 
case  on  the  facts  resembled  the  latter  rather  than  the  former  class 
of  cases,  the  learned  judge,  held  as  has  been  said,  that  no  valid 
donatio  mortis  causd  had  taken  place.^ 

§  607  e.  According  to  the  civil  law,  a  donatio  mortis  causd  may 
be  made  subject  to  a  trust  or  condition.  '' Eorum,  quibus  mortis 
causa  donatum  est,  fidei  committi  quoquo  tempore  potest ;  quod 
fidei  commissum,  hseredes,  salva  Falcidise  ratione,  quam  in  his  quo«}ue 
donationibus  exemplo  legatorum,  locum  habere  placuit,  prsstabunt 
Si  pare  donationis  fidei  commisso  teneatur,  fidei  commissum  quoque 
munere  Falcidiie  fungetur.  Si  tamen  alimenta  prsstari  voluit, 
collationis  totum  onus  in  residuo  donationis  esse  respondendum  erit 
ex  defuncti  voluntate,  qui  de  majore  pecunia  prsestari  non  dubie 
voluit,  Integra.^  Ab  eo,  qui  neque  legatum  neque  fidei  com- 
missum, neque  haereditatem  vel  mortis  causa  donationem  accepit 
nihil  per  fidei  commissum  relinqui  potest'*  ^  The  point  does 
not  seem  to  have  been  directly  established  in  modern  equity 
jurisprudence ;  but  the  manifest  inclination  of  the  courts,  to  sus- 
tain such  a  donation,  although  it  is  coupled  with  tnist  or  con- 
dition.^ 

§  608.  It  has  been  already  stated,  that  in  the  interpretation  of 
purely  personal  legacies  courts  of  equity  follow  the  rules  of  the 
civil  law ;  and  in  those,  which  are  charged  on  lands,  the  niles 
of  the  common  law.^  But,  although  this  is  generally  true,  it  is 
not  to  be  taken  for  granted,  that  courts  of  equity  do,  in  all  cases, 
follow  the  rules  of  courts  of  common  law,  in  deciding  upon  the 
nature,  extent,   interpretation,  and  effect  of  legacies.     There  are 


Mn  le  Mead,  Austin  r.  Mead,  16  Ch.  D.  Blount  v.  Burrow,  4  Bro.  Ch.  76  ;  Ham- 

654,  p.  654.  brooke    v.  Simmons,   4    Russ.    26  :  Hill 

2  Dig.  Lib.  81,  tit.  1, 1.  77, 1 1,  cited  in  v.  HiU,   8  M.   it   W.   401  ;    1  Williwus 

Hanibrooke  r.  Simmons,  4  Buas.  27.  on  Executors  and  Adminiatrators,  Pt  2, 

«  Cod.  Lib.   6,    tit    42,   1.   9,   cited   4  B.  2,  ch.  2,  §  4,  p.  641,  note  (r)  (ediL 

Rusa.  27.  1888). 

*  See  Drury  r.  Smith,  1  P.  WilL  404 ;  *  Ante,  %  602. 
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some  cases,  iu  which  courts  of  equity  act  upon  principles  peculiai'  to 
themselves  in  relation  to  legacies.  But  any  attempt  to  point  them 
out  in  a  satisfactory  manner  would  require  a  general  review  of  the 
whole  doctrine  of  legacies,  a  task  which  is  incompatible  with  the 
objects  of  the  present  commentaries. 
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CHAPTER   XL 

CONFUSION  OF  BOUNDARIES. 

§  609-613.  Ground  of  jurisdiction  in  regard  to  confusion  of  boundaries. 

§  614.  The  civil  law  held  that  the  proprietors  impliedly  bound  themselves  to  maintain 
their  boundaries. 

§  616.  There  must  be  some  special  ground  of  equitable  interference. 

§  616.  Lord  Northington's  definition. 

§  617.  Lord  Thurlow's  ground  of  denying  the  jurisdiction. 

§  618.  Not  allowable  to  determine  right  to  tithes. 

§  619.  Fraud  a  special  ground  of  equitable  interference. 

§  620.  So  where  the  confusion  resulted  from  breach  of  confidence. 

§  621.  So  also  to  prevent  multiplicity  of  suits. 

§  622.  Where  otherwise  rents  cannot  be  enforced  by  distress. 

§  628.  Where  an  agent  has  fraudulently  mingled  his  goods  with  those  of  the  principal, 
equity  treats  them  as  belonging  to  the  principaL 

§  609.  Having  disposed  of  the  subject  of  administration  and 
LEGACIES,  we  shall  next  proceed  to  the  consideration  of  another 
head  of  concurrent  jurisdiction,  arising  from  the  confusion  of  the 
boundaries  of  land,  and  the  confusion  or  entanglement,  of  other 
rights  and  claims  of  an  analogous  nature,  calling  for  the  interposi- 
tion of  courts  of  equity,  in  order  to  restore,  and  ascertain,  and  fix 
them. 

§  610.  In  the  first  place,  in  regard  to  CONFUSION  of  boundaries. 
The  issuing  of  commissions  to  ascertain  boundaries  is  certainly  a 
very  ancient  branch  of  equity  jurisdiction.  A  number  of  cases  of 
this  sort  will  be  found  in  the  earliest  of  the  chanceiy  reports.  Thus, 
in  MuUineux  v.  MuUineux,  in  14th  Jaa  I.,  a  commission  was  awarded, 
"  to  set  out  lands,  that  lye  promiscuously,  to  be  liable  for  the  pay- 
ment of  debts."  In  Peckering  v,  Kimpton,  5  Car.  I.,^  a  commission 
was  awarded,  "  to  set  out  copyhold  lands  free  from  lands  which  lye 
obscured ;  if  the  commissioner  cannot  sever  it,  then  to  set  out  so 
much  in  lieu  thereof." 

§  611.  It  is  not  very  easy  to  ascertain  with  exactness  the  origin 
of  this  jurisdiction.-  It  has  been  supposed  by  Lord  Northington 
and  Lord  Thurlow,  that  consent  was  the  ground  upon  which  it 

1  Tothill,   89    (edit.   1649).      See   also      Co.,  1  PhUlips,  Ch.  681.    S^e  Ca  litt 
Wake  V,   Conyers,   1    Eden,   337,   note  ;      169  a ;  Hargrave's  note  23,  Tii. 
Harqais  of  Bute  v.  The  Glamorganshire  '^  Ibid. 
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was  originally  exercised.^  There  are  two  writs  in  the  register, 
concerning  the  adjustment  of  controverted  boundaries,  from  one  of 
which  (in  the  opinion  of  Sir  William  Gi*ant)  it  is  probable  that  the 
exercise  of  this  jurisdiction  in  the  Court  of  Chancery  took  its  com- 
mencement.^ The  one  is  the  writ  De  BcUioncUihus,  divieis,  which 
properly  lies^  where  two  men  have  lands  in  divers  towns  or  hamlets, 
so  that  one  is  seised  of  the  land  in  one  town  or  hamlet,  and  the 
other  of  the  land  in  the  other  town  or  hamlet  by  himself;  and 
they  do  not  know  the  boundaries  of  the  towns  or  hamlets,  whereby 
to  ascertain  which  is  the  land  of  one,  and  which  is  the  land  of  the 
other.  In  such  a  case,  to  set  the  bounds  certain,  this  writ  lies  for 
the  one  against  the  other.^  The  other  writ  is  De  Perarribulatione 
facienda.  This  writ  is  sued  out  with  the  assent  of  both  parties, 
where  they  are  in  doubt  of  the  bounds  of  their  lordships  or  manors, 
or  of  their  towns.  And  upon  such  assent,  the  writ  issues  to  the 
sheriff  to  make  the  perambulation,  and  to  set  out  the  bounds  and 
limits  between  them  in  certainty.*  And  it  is  added,  in  Fitzherbert 
(in  which  he  follows  the  rule  of  the  Registrum  Brevium),  that  the 
perambulation  may  be  made  for  divers  towns,  and  in  divers  counties ; 
and  the  parties  ought  to  come  into  the  chancery,  and  there  acknow- 
ledge and  grant  that  a  perambulation  be  made  betwixt  them  ;  and 
the  acknowledgment  shall  be  enrolled  in  the  chanceiy,  and  thereupon 
a  commission  or  writ  shall  issue  foii^h.^ 

§  612.  Sir  William  Grant  further  supposes,  that  the  jurisdiction 
haviug  thus  originated  in  consent,  the  next  step  would  probably  be, 
to  grant  the  commission  on  the  application  of  one  party,  who  showed 
an  equitable  ground  for  obtaining  it,  such  as  that  a  tenant  or  copy- 
holder had  destroyed,  or  not  preserved,  the  boundaries  between  his 
own  property  and  that  of  his  lessor  or  lord.  And  to  its  exercise,  on 
such  an  equitable  ground,  no  objection  has  ever  been  made,^  and, 
it  may  be  added,  no  just  objection  can  be  made. 

§  613.  This  account  of  the  origin  of  the  chancery  jurisdiction 
seems  highly  probable  in  itself;  but  however  satisfactory  it  may 
seem,  it  can  scarcely  be  said  to  afford  more  than  a  reasonable  con- 
jecture, and  is  not  a  conclusive  proof  that  such  was  the  actual 
origin.  In  t^th,  the  recent  discoveries  made  of  the  actual  exercise 
of  chancery  jurisdiction  in  early  times,  as  disclosed  in  the  Report  of 
the  Farliamentaiy  Commissioners,  already  referred  to  in  a  former 
part  of  these  Commentaries,  are  sufficient  to  teach  us  to  rely  with 
a  subdued  confidence  upon  all  such  conjectural  sources  of  jurisdic- 


'  Speer  v.  Crawter,  2  Meriv.  417. 
'  Ibid.  ;  Refidst.  Brevium,  167  6. 
»  Fitzherb.  Nat.  Brev.  300  [128]. 
<  Fitzherb.  Nat.  Brer.  809  [133]. 


*  Ibid. ;  Regis.  Brey.  157,  and  Regala, 
ibid. 
"  Speer  v.  Crawter,  2  Meriv.  417. 
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tion.^  It  is  very  certain,  that  in  some  cases  the  court  of  chancery 
has  granted  commissions,  or  directed  issues,  on  no  other  apparent 
ground,  than  that  the  boundaries  of  manors  were  in  controversy.- 
And  Lord  Northingtou  seems  to  have  assigned  a  different  origin  to 
the  jurisdiction  from  that  already  suggested,  upon  one  important 
occasion,  at  least ;  namely,  that  parties  originally  came  into  the  court 
for  relief,  in  cases  of  confusion  of  boundaries,  under  the  equity  of 
preventing  multiplicity  of  suits.^ 

§  614.  The  civil  law  was  far  more  provident  than  ours  upon  the 
subject  of  boundaries.  It  considered,  that  there  was  a  tacit  agree- 
ment, or  duty,  between  adjacent  proprietors,  to  keep  up  and  preserve 
the  boundaries  between  their  respective  estates ;  and  it  enabled  all 
pei*son8  having  an  interest  to  bring  a  suit  to  have  the  boundaries 
between  them  settled  ;  and  this,  whether  they  were  tenants  for 
years,  usufructuaries,  mortgagees,  or  other  proprietors.  The  action 
was  called  actio  Jinium  regeiidomm  ;  and  if  the  possession  was  also 
in  dispute,  that  might  be  ascertained  and  fixed  in  the  same  suit, 
and,  indeed,  was  incident  to  it^  Perhaps  it  might  not  have  been 
originally  unfit  for  courts  of  equity  to  have  entertained  the  same 
general  jurisdiction,  in  cases  of  confusion  of  boundaries,  upon  the 
ground  of  enforcing  a  specific  performance  of  the  implied  engage- 
ment or  duty  of  the  civil  law.  Such  a  broad  origin  or  exercise  of  the 
jurisdiction  has,  however,  never  been  claimed  or  exercised. 

§  615.  But,  whatever  may  have  been  the  origin  of  this  branch 
of  jurisdiction,  it  is  one  which  has  been  watched  with  a  good  deal 
of  jealousy  by  courts  of  equity  of  late  years ;  and  there  seems  no 
inclination  to  favour  it,  unless  special  grounds  are  laid  to  sustain 
it.  The  general  rule  now  adopted  is,  not  to  entertain  jurisdiction, 
in  cases  of  confusion  of  boundaries,  upon  the  ground,  that  the 
boundaries  are  in  controversy;*  but  to  require  that  there  should 
be  some  equity  superinduced  by  the  act  of  the  parties ;  such  as 
some  particular  circumstances  of  fraud  ;  or  some  confusion,  where 
one  person  has  ploughed  too  near  another ;  or  some  gross  negligence, 
omission,  or  misconduct,  on  the  part  of  persons  whose  special  duty  it 
is  to  preserve  or  perpetuate  the  boundaries.® 

§  616.  Where  there  is  an  ordinary  legal  remedy,  there  is  certainly 


1  AnUy  g  47,  48,  and  notes ;  ibid.  §  44, 
and  notes. 

'  Ibid.  See  Lethulier  v.  Castiemain,  1 
Dick.  46  ;  8.  0.  2  Eq.  Abridg.  161  ;  Sel. 
Cas.  Cb.  60  ;  Metcalf  r.  Beckwith,  2  P. 
WiU.  876. 

.  >  Wake  V.  Conyers,  1  Eden,  384 ;  s.  c. 
1  Cox,  860. 

*  See  1  Domat,  B.  2,  tit.  6.  §§  1,  2,  pp. 
308,  309  ;  Co.  Litt.  169  a,  HaTgrave*8  note 
28  ;  Dig.  Lib.  10,  tit.  1,  1.  1,  per  tot. 


'  See  Lethulier  v,  Castiemain,  1  Dick. 
46 ;  8.  c.  2  Eq.  Abridg.  161 ;  Sel.  Ca&  in. 
Ch.  60. 

■  Wake  V.  Conyers,  1  Eden,  381 ;  a.  a 

1  Cox,  860.  See  Miller  v.  Warmington,  1 
Jac.  &  Walk.  484.    Att-Gen.  «.  FuUerton, 

2  Yes.  &  B.  268  ;  Speer  v.  Crawter,  2 
Meriv.  410  ;  Bouverie  v.  Prentice,  1  Bro. 
C.  C.  200  ;  Doke  of  Leeds  v.  Earl  of  Staf- 
ford, 4  Yes.  180.  Eden  on  Injunctions, 
ch.  16,  pp.  361,  362. 
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no  ground  for  the  interference  of  courts  of  equity,  unless  some 
peculiar  equity  supervenes,  which  a  court  of  common  law  cannot 
take  notice  of  or  protect.  It  has  been  said  by  Lord  Northington, 
that  where  there  is  no  legal  remedy,  it  does  not  therefore  follow, 
that  there  must  be  an  equitable  remedy,  unless  there  is  also  an 
equitable  right.  Where  there  is  a  legal  right,  there  must  be  a 
legal  remedy ;  and  if  there  is  no  legal  right,  in  many  cases  there  can 
be  no  equitable  one.^  On  this  account  he  dismissed  a  bill  to  settle 
the  boundaries  between  manors,  it  appearing,  that  there  was  no 
dispute  as  to  the  right  of  soil  and  freehold,  on  both  sides  the  boundary 
marks  (which  right  was  admitted  by  the  bill  to  be  in  the  defendant), 
and  that  the  right  of  seigniory  alone  (an  incorporeal  hereditament), 
and  not  that  of  the  soil,  was  in  dispute.  And  his  lordship  on  this 
occasion  remarked,  that  *'  all  the  cases  where  the  court  has  enter- 
tained bills  for  establishing  boundaiies  have  been  where  the  soil 
itself  was  in  question,  or  where  there  might  have  been  a  multiplicity 
of  suits."  2 

§  617.  So  in  a  case,  where  a  bill  was  brought  by  one  parish 
against  another  to  ascertain  the  boundaries  of  the  two  parishes  in 
making  their  rates ;  and  a  number  of  houses  had  been  built  upon 
land  formerly  waste ;  and  it  was  doubtful  to  which  parish  each 
part  of  the  waste  belonged  ;  Lord  Thurlow  refused  to  interfere,  and 
observed  that  the  greatest  inconvenience  might  arise  from  doing  so. 
For,  if  a  commission  were  granted,  and  the  bounds  set  out  by  com- 
missioners, any  other  parties,  on  a  diflFerent  ground  of  dispute,  might 
equally  claim  another  commission.  These  other  commissioners  might 
make  a  different  return,  and  so,  in  place  of  settling  diflFerences,  end- 
less confusion  would  be  created.^  In  another  report  of  the  same 
case,  he  is  reported  to  have  said.  If  he  should  entertain  the  bill,  and 
direct  an  issue  in  such  a  case  as  that,  he  did  not  see  what  case 
would  be  peculiar  to  the  courts  of  law,  and  he  did  not  know  how  to 
extract  a  rule  from  the  Mayor  of  York  v,  Pilkington.*  Whore  there 
was  a  common  right  to  be  tried,  such  a  proceeding  was  to  be  under- 
stood.    That  boundary  between  the  two  jurisdictions  was  apparent. 


»  Ibid. 

2  Wake  V.  Conyeni,  1  Eden,  S31  ;  s.  o. 
I  Cox,  360.  See  Miller  v.  Warmington, 
1  Jac.  k  Walk.  484  ;  Eden  on  Injunctions, 
ch.  16,  pp.  361,  362. 

'  St.  Luke's  V.  St.  Leonard's  Parish,  or 
Warring;:  v.  Hothani,  cited  by  Chief  Baron 
McDonald,  in  Atkins  v.  Hatton,  2  Anstr. 
395 ;  8.  c.  2  Dick.  550. 

*  1  Atk.  282  ;  Warring  v.  Hoiham,  1 
Bro.  Ch.  40,  and  Mr.  Belts  note  (2).  The 
case  of  the  Mayor  of  York  v.  Pilkiugton, 
1  Atk.  282,  was  a  bill  brought  to  quiet 
the  plaintiffs  in  a  right  of  fishery  in  the 


river  Ouse,  of  which  they  claimed  the  sole 
fishery  against  the  defendants,  who  (as 
was  suggested  in  the  bill)  claimed  several 
rights,  either  as  lords  of  manors,  or  as 
occupiers  of  the  adjacent  lands  ;  and  also 
for  a  discovery  and  account  of  the  fish 
taken.  The  defendants  demurred  to  the 
bill  as  being  matter  cognizable  at  law  only. 
Lord  Hardwicke  at  nrst  sustained  the 
demurrer,  but  afterwards  overruled  it 
Lord  Thurlow  disapproved  of  this  final 
decision  ;  and  to  this  a  part  of  his  reason- 
ing, in  1  Bro.  Ch.  40,  is  addressed. 
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This  is  the  case,  where  the  tenants  of  a  manor  claim  a  right  of 
common  by  custom,  because  the  right  of  all  the  tenants  of  the  manor 
is  tried  by  trying  the  right  of  one.  But  in  the  case  before  him,  he 
saw  no  common  right,  which  the  parishioners  had  in  the  boundaries 
of  the  parish.  It  would  be  to  try  the  boundaries  of  all  the  parishes 
in  the  kingdom  on  account  of  the  poor-laws.^  The  ground  of  dis- 
missing the  biU  seems,  from  these  very  imperfect  statements  of  the 
case,  to  have  been,  first,  that  the  proper  remedy  was  at  law ;  and, 
secondly,  that  no  equity  was  superinduced,  for  it  would  not  even 
suppress  multiplicity  of  suits. 

§  618.  In  Atkins  v.  Hatton,-  the  court  refused  to  entertain  a  bill 
brought  by  the  rector  of  a  parish  principally  for  an  account  of 
tithes,  and  to  have  a  commission  to  settle  the  boundaries  of  the 
parish  and  the  glebe.  The  court  said, "  The  plaintiff  here  calls  upon 
the  court  to  grant  a  commission  to  ascertain  the  boundaries  of 
the  parish,  upon  the  presumption  that  all  the  lands  which  shall 
be  found  within  those  boundaries  would  be  tithable  to  him.  That 
is,  indeed,  a  primd  facie  inference  ;  but  by  no  means  conclusive. 
And  there  is  no  instance  of  the  court  ever  granting  a  commission, 
in  order  to  attain  a  remote  consequential  advantage.  It  is  a  juris- 
diction which  courts  of  equity  have  always  been  very  cautious  of 
exercising.'*  It  is  observable,  that  no  special  equity  was  here  set 
up.  But  the  party  desired  the  commission  solely  upon  the  ground 
of  founding  a  possible  right  against  some  persons  for  tithes,  upon 
the  ground,  that  the  land  which  they  occupied  was  intraparochial 
and  tithable.  This  was  properly  a  matter  at  law  to  be  ascertained 
by  a  special  suit  against  every  owner  or  occupant  of  land  severally, 
and  not  against  them  jointly,  in  a  bill  to  ascertain  boundaries. 

§  619.  These  cases  are  sufficient  to  show,  that  the  existence  of  a 
controverted  boundary  by  no  means  constitutes  a  sufficient  ground 
for  the  interposition  of  courts  of  equity,  to  ascertain  and  fix  that 
boundary.  Between  independent  proprietors  such  cases  would  be 
left  to  the  proper  redress  at  law.^  It  is,  therefore,  necessary,  to 
maintain  such  a  bill  (as  has  been  already  stated),  that  some  peculiar 
equity  should  be  superinduced.*  In  other  words,  there  must  be 
some  equitable  ground  attaching  itself  to  the  controversy.  And  we 
may,  therefore,  inquire,  what  will  constitute  such  a  ground  ?  This 
has  been  in  part  already  suggested.  In  the  first  place,  it  may  be 
stated,  that  if  the  confusion  of  boundaries  has  been  occasioned  by 

*  Warring  v.  Hotham,  or  St.  Lnke's  «.  Miller  r.   WnrmingtoH,  1   Jac.   k  Walk. 

St.  Leonard  s  Parish,  1  Bi-o.  Ch.  40  ;  s.  c.  484  ;  Locker  r.  RoUe,  3  Ves.  4. 

2  Dick.  250.     See  Metcalf  v.  Beckwith,  2  *  Wake  v,  Conyers,  1  Eden,  831  :  s.  c. 

P.  Will.  376.  1  Cox,  860 ;  Speer  r.  Crawter,  2  Meriv, 

2  2  Anstr.  886.  417,  418. 

'  Speer  v,  Crawter,  2  Meriv.  410,  417  : 
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fraud,  that  alone  will  constitute  a  sufficient  ground  for  the  inter- 
ference of  the  court.^  And  if  the  fraud  is  established,  the  court 
will  by  commission  ascertain  the  boundaries,  if  practicable ;  and,  if 
not  practicable,  will  do  justice  between  the  parties  by  assigning 
reasonable  boundaries^  or  setting  out  lands  of  equal  value.^ 

§  620.  In  the  next  place,  it  will  be  a  sufficient  ground  for  the 
exercise  of  jurisdiction,  that  there  is  a  relation  between  the  parties, 
which  makes  it  the  duty  of  one  of  them  to  preserve  and  protect 
the  boundaries ;  and  that  by  his  negligence  or  misconduct,  the 
confusion  of  boundaries  has  arisen.  Thus,  if,  through  the  default 
of  a  tenant,  or  a  copyholder  (who  is  imder  an  implied  obligation 
to  preserve  them),  there  arises  a  confusion  of  boundaries,  the  court 
will  interfere,  as  against  such  tenant  or  copyholder,  to  ascertain  and 
fix  the  boundaries.^  But,  even  in  such  cases,  it  is  further  indispen- 
sable to  aver,  and  to  establish  by  suitable  proof,  that  the  boundaries, 
without  such  assistance,  cannot  be  found.^  And  the  relation  of  the 
parties,  entitling  them  to  the  redress,  must  also  be  clearly  stated ; 
for  where  the  parties  claim  by  adverse  titles,  without  any  super- 
induced equity,  we  have  already  seen,  that  the  remedy  is  purely  at 
law.^ 

§  620  a.  In  the  recent  case  of  Spike  v,  Harding,^  it  was  held  that 
it  is  the  duty  of  the  tenant  of  land  immediately  adjoining  land  of 
his  own  not  merely  to  leave  the  boundary  between  his  own  land 
and  his  landlord's  distinct  at  the  expiration  of  the  term,  but  to  keep 
it  distinct  during  the  term,  and  therefore  even  during  the  con- 
tinuance of  the  term  it  was  held  the  Court  of  Chancery  has  juris- 
diction to  ascertain  the  boundary,  if  the  tenant  has  confused  it. 
But  in  that  case,^  following  the  practice  in  partition  actions,  an 
inquiry  in  chambers  to  ascertain  the  boundaries  was  directed,  in 
the  place  of  issuing  a  commission. 

§  621.  In  the  next  place,  a  bill  in  equity  will  lie  to  ascertain  and 
fix  boundaries,  when  it  will  prevent  a  multiplicity  of  suits.  This 
is  an  old  head  of  equity  jurisdiction ;  and  it  has  been  very  properly 
applied  to  cases  of  boundaries.®   Indeed,  in  many  cases  of  this  nature. 


^  This  is  iindei-stood  to  have  been  the 
ground  of  the  decision  of  the  House  of 
Lords  in  Rouse  v.  Barker,  8  Bro.  Ch.  180, 
reversing  the  decree  of  the  Exchequer  in 
the  same  cause.  See  Atkins  v.  Hatton,  2 
Anstruth.  306. 

^  Speer  r.  Crawter,  2  Merir.  41 8  ;  Duke 
of  Leeds  v.  Earl  of  Strafford,  4  Yes.  181  ; 
Grierson  r.  Eyre,  9  Ves.  345 ;  Attorney- 
General  17.  Fullerton,  2  Ves.  &  Beam.  263  ; 
Willis  v.  Parkinson,  2  Meriv.  607.  The 
common  form  of  a  decree  for  a  commission, 
in  a  case  of  this  nature,  will  be  found  in 
Willis  V.  Parkinson,  2  Meriv.  506,  609  ; 
Duke  of  Leeds  v.  Strafford,  4  Ves.  186. 


'  Ibid.  ;  Ashton  v.  Lord  Exeter,  6  Ves. 
293 ;  Miller  v,  Warmington,  1  Jac.  k 
Walk.  484 ;  Attorney-General  v.  Fuller- 
ton,  2  Ves.  &  Beam.  263  ;  Speer  v.  Craw- 
ter, 17  Ves.  216. 

■*  Miller  v.  "Warmington,  1  Jac.  &  Walk. 
484. 

6  Ibid. 

«  7  Ch.  D.  871. 

'  Ibid. 

*  Wake  V.  Conyers,  1  Eden,  331  ;  s.  c. 
1  Cox,  360 ;  Warring  v.  Hotham,  1  Bro. 
Ch.  40  ;  8.  c.  cited  2  Anstruth.  395  :  Bou- 
verie  v.  Prentice,  1  Bro.  Ch.  200 ;  Mayor 
of  York  r.   Pilkington,  1  Atk.  282,  284. 
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as,  for  instance,  where  the  right  affects  a  large  number  of  persons, 
such  as  a  common  right  in  lands,  or  in  a  waste  claimed  by 
parishioners,  commoners,  and  others,  where  the  boundaries  have 
become  confused  by  lapse  of  time,  accident,  or  mistake,  the  appro- 
priate remedy  to  adjust  such  conflicting  claims,  and  to  prevent 
expensive  and  inteiminable  litigation,  seems  properly  to  be  id 
equity.^  And  it  will  not  constitute  any  objection  to  a  bill  to  settle 
the  boundaries  between  two  estates,  that  they  are  situate  in  a  foreign 
country,  if,  in  other  respects,  the  bill  is,  from  its  frame,  properly 
maintainable.^ 

§  622.  There  are  cases  of  an  analogous  nature  (which  constitute 
the  second  class  of  cases,  arising  from  confusion  or  entanglement 
of  other  rights  and  claims  than  to  lands),  where  a  mischief,  other- 
wise irremediable,  arising  from  confusion  of  boundaries,  has  been 
redressed  in  courts  of  equity.  Thus,  where  a  rent  is  chargeable  on 
lands,  and  the  remedy  by  distress  is,  by  confusion  of  boundaries  or 
otherwise,  become  impracticable,  the  jurisdiction  of  equity  has  been 
most  beneficially  exerted  to  adjust  the  rights  and  settle  the  claims 
of  the  parties.' 

§  623.  Other  illustrations  will  present  themselves  more  appro- 
priately under  other  heads,  in  the  course  of  these  Commentaries. 
One  instance,  however,  may  be  mentioned,  in  which  courts  of  equity 
administer  the  most  wholesome  moral  justice,  following  out  the 
principles  of  law,  and  that  is,  where  an  agent,  by  fraud  or  gross 
negligence,  has  confounded  his  own  property  with  that  of  his 
principal,  so  that  they  are  not  distinguishable.  In  such  a  case,  the 
whole  will  be  treated  in  equity  as  belonging  to  the  principal,  so  far 
as  it  is  incapable  of  being  distinguished.^ 


See  Whaley  v,  Dawsoo,  2  Sch.  k  Lcfr. 
370,  371. 

*  See  ibid.  ;  Marquis  of  Bute  v.  The 
Glamorganshire  Co.,  1  Phillips,  Ch.  681. 

2  Penn  v.  Lord  Baltimore,  1  Ves,  444  ; 
Pike  V.  Hoare,  2  Eden,  182 ;  Tulloch  t'. 
Hartley,  1  Yoiinge  &  Coll.  New  C^is.  in 
Chan.  114. 

^  Bowman  v.  Yeat,  cited  1  Ch.  Cas. 
145,  146  ;  Duke  of  Leeds  v,  Powell,  1  Ves. 
171,  and  Belt's  Siipp.  98;  Bouverie  v. 
Prentice,  1  Bro.  Ch.  200  ;  North  r.  Earl 


of  Strafford,  3  P.  WilL  148,  149;  Duke 
of  Leeds  r.  New  Radnor,  2  Bro.  Ch.  33S, 
518  ;  Attorney -General  r.  Ste^ihens,  6 
De  G.,  M.  &  G.  133.     Post,  §  689. 

-»  Lupton  r.  White,  16  Ves.  432  ;  Pan- 
ton  V.  Panton,  cited  ibid.  :  Chedworth  r. 
Edwards,  8  Yes.  46  ;  2  Black.  Coram.  405  ; 
Story  on  Bailm.  §  40 :  ante,  §  468  ;  2  Black. 
Comm.  405 ;  4  Burr.  2349 ;  Colbum  v. 
Simms,  2  Hare,  554,  cit  d  at  large,  vest, 
§  933,  note. 
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DOWER. 

§  624-631.  Courts  of  equity  seem  to  possess  an  independent  concurrent  jurisdiction, in 
matters  of  dower.  And  although  most  of  the  cases  may  be  justified  upon  special  grounds 
for  resort  to  equity,  such  as  the  necessity  for  discovery,  or  the  remo>'al  of  intervening 
titles,  and  the  like,  yet  they  are  not  decided,  mainly,  upon  any  such  grounds. 

§  631  a.  Recent  cases  on  dower. 

§  624.  Another  head  of  concurrent  equitable  jurisdiction  is  in 
matters  of  DOWER.  As  dower  is  a  strictly  legal  right,  it  might  seem 
at  first  view,  that  the  proper  remedy  belonged  to  courts  of  common 
law.  The  jurisdiction  of  courts  of  equity,  in  matters  of  dower  for 
the  purpose  of  assisting  the  widow  by  a  discovery  of  lands  or  title- 
deeds,  or  for  the  removing  of  impediments  to  her  rendering  her 
legal  title  available  at  law,  has  never  been  doubted.  And,  indeed, 
it  is  extremely  difficult  to  perceive  any  just  ground  upon  which  to 
rest  an  objection  to  it,  which  would  not  apply  with  equal  force  to 
the  remedial  justice  of  courts  of  equity,  in  all  other  cases  of  legal 
rights  in  a  similar,  predicament.  But  the  question  has  been  made, 
how  far  courts  of  equity  should  entertain  general  jurisdiction  to  give 
general  relief  in  those  cases  where  there  appears  to  be  no  obstacle 
to  her  legal  remedy.^  Upon  this  question  there  has,  in  former 
times,  been  no  inconsiderable  discussion,  and  some  diversity  of 
judgment.  But  the  result  of  the  various  decisions  upon  this  sub- 
ject is,  that  courts  of  equity  will  now  entertain  a  general  concurrent 
jurisdiction  with  courts  of  law  in  the  assignment  of  dower  in  all 
cases.^  The  ground  most  commonly  suggested  for  this  result  is, 
that  the  widow  is  often  much  embarrassed,  in  proceedings  upon  a 
writ  of  dower  at  the  common  law,  to  discover  the  titles  of  her 
deceased  husband  to  the  estates  out  of  which  she  claims  her  dower 
(the  title-deeds  being  in  the  hands  of  heirs,  devisees,  or  trustees)  ; 
to  ascertain  the  comparative  value  of  different  estates  ;  and  to  obtain 
a  fair  assignment  of  her  third  part."^  In  such  cases,  where  the  title 
of  the  widow  to  her  dower  is  not  disputed,  the  court  proceeds  directly 

1  Huddlestone   v.   Huddlestone,   1  Ch.       4  Bro.  Ch.  294. 

R.  88.  '  M-itf.  Eq.  PI.  121-128,  by  Jeremy,  and 

2  Curtis  V.  Curtis,   2    Bro.   Ch.    620  ;      note  (a). 
Mundy  i%  Mundy,  2  Ves.  Jr.  122  ;  s.  c. 
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to  the  assignment  of  dower ;  but,  if  the  title  is  disputed,  it  is  first 
required  to  be  established  by  an  issue  at  law,  or  otherwise. 

§  625.  There  are  some  cases,  in  which  the  remedy  for  dower  in 
equity  seems  indispensable.  At  law,  if  the  tenant  dies  after  judg- 
ment, and  before  damages  are  assessed,  the  widow  loses  her  damages. 
And  so,  if  the  widow  herself  dies  before  the  damages  are  assessed, 
her  personal  representative  cannot  claim  any.  But  a  court  of  equity 
will,  in  such  cases,  entertain  a  bill  for  relief;  and  decree  an  account 
of  rents  and  profits,  against  the  respective  representatives  of  the 
several  persons  who  may  have  been  in  possession  of  the  estate  since 
the  death  of  the  husband ;  provided,  at  the  time  of  filing  the  bill,  the 
legal  right  to  damages  is  not  gone.^ 

§  626.  Upon  principle,  there  would  not  seem  to  be  any  real  diffi- 
culty in  maintaining  the  concurrent  jurisdiction  in  courts  of  equity 
in  all  cases  of  dower ;  for  a  case  can  scarcely  be  supposed  in  which 
the  widow  may  not  want  either  a  discovery  of  the  title-deeds,  or  of 
dowable  lands  :  or  some  impediment  to  her  recovery  at  law  removed ; 
or  an  account  of  mesne  profits  before  the  assignment  of  dower ;  or 
a  more  full  ascertainment  of  the  relative  values  of  the  dowable 
lands;  and  for  any  of  these  purposes  (independent  of  cases  of 
accident,  mistake,  or  fraud,  or  other  occasional  equities),  there  seems 
to  be  a  positive  necessity  for  the  assistance  of  a  court  of  equity.^ 
And,  if  a  court  of  equity  has  once  a  just  possession  of  the  cause  in 
point  of  jurisdiction,  there  seems  to  be  no  reason  why  it  should 
stop  short  of  giving  full  relief,  instead  of  turning  the  dowress  round 
to  her  ultimate  remedy  at  law,  which  is  often  dilatory,  and  always 
expensive.  Dower  is  favoured,  as  well  in  law  as  in  equity.'  And 
the  mere  circumstance,  that  a  discovery  of  any  sort  may  be  wanted 
to  enforce  the  claim,  would,  under  such  circumstances,  seem  to  furnish 
a  sufficient  reason  why  the  jurisdiction  for  discovery  should  carry  the 
jurisdiction  for  relief.* 

§  627.  Lord  Eldon  has  put  this  matter  in  a  strong  light.  After 
having  remarked,  that  he  did  not  know  any  case,  in  which  an  heir 


^  Park  on  Dower,  ch.  15,  p.  330  ;  id. 
309  ;  Curtis  v.  Curtis,  2  Bro.  Ch.  632  ; 
Donner  v.  Fortescuc,  3  Atk.  130 ;  Mor- 
daunt  V.  Thorold,  3  Lev.  275  ;  1  Salk. 
252. 

-  The  action  of  dower  is  now,  in  conse- 
quence of  the  jurisdiction  in  equity  being 
established,  less  fret^uently  resorted  to  at 
law  than  in  former  times.  And  the  parlia- 
mentary commissioners  in  their  report  (2 
Report  of  Common  Law,  p.  7,  1830),  say  : 
**  The  necessity  for  a  discovery  to  ascertain 
the  state  of  the  legal  title  before  a  widow 
can  safely  resolve  to  commence  an  action 
against  any  person  as  tenant  of  the  free- 


hold, and  the  convenience  of  a  commission 
for  setting  out  her  dower  under  the  autho- 
rity of  a  court  of  equity,  generally  make  it 
expedient  that  a  suit  in  equity  should  be 
instituted. " 

»  Com.  Dig.  Chancery,  3  K  1,  2.  See 
Blain  v,  Harrison,  11  111.  388. 

*  See  Dormer  v.  Fortescue,  3  Atk.  130, 
131 ;  Moor  v.  Black,  Cas.  temp.  Talb. 
126  ;  Herbert  v.  Wren,  7  Cranch,  370, 
376  :  Curtis  v.  Curtis,  2  Bro.  Ch.  620 ; 
Mundy  V,  Mundy,  2  Yes.  Jr.  122 ;  s.  o.  4 
Bro.  Ch.  294  ;  Graham  v.  Graham,  1  Ves. 
262  ;  D'Arcy  r.  Blake,  2  Sch.  &  Lefr.  889, 
390. 
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had  claimed,  merely  as  heir,  an  account  (of  mesne  profits),  without 
stating  some  impediment  to  his  recovery  at  law;  as,  that  the 
defendant  has  the  title-deeds  necessary  to  maintain  his  title ;  that 
terms  are  in  the  way  of  his  recovery  at  law ;  or  other  legal  impedi- 
ments, which  do,  or  may  probably,  prevent  it ;  upon  which  probability, 
or  upon  the  fact,  the  court  might  found  its  jurisdiction  ;  he  proceeded 
to  say :  "  The  case  of  the  dowress  is  Upon  a  principle  somewhat,  and 
not  entirely,  analogous  to  that  of  the  heir.  An  indulgence  has  been 
allowed  to  her  case,  upon  the  great  diflSculty  of  determining  A  priori, 
whether  she  could  recover  at  law,  ignorant  of  all  the  circumstances ; 
and  the  person,  against  whom  she  seeks  relief,  &c.,  having  in  his 
possession  all  the  information  necessary  to  establish  her  rights. 
Therefore  it  is  considered  unconscientious  in  him  to  expose  her 
to  all  that  difficulty^  to  which,  if  that  information  was  fairly  im- 
parted, as  conscience  and  justice  require,  she  could  not  possibly  be 
exposed."  ^ 

§  628.  But  the  propriety  of  maintaining  a  general  jurisdiction  in 
equity,  in  matters  of  dower,  is  still  more  fully  vindicated  in  a  most 
elaborate  opinion  of  Lord  Alvanley,  when  Master  of  the  Bolls,  in 
a  case  which  now  constitutes  the  polar  star  of  the  doctrine.  After 
adverting  to  the  fact,  that  dower  is  a  mere  legal  demand,  and  the 
widow's  remedy  is  at  law,  he  said  :  "  But  then,  the  question  comes 
whether  the  widow  cannot  come,  either  for  a  discovery  of  those  facts, 
which  may  enable  her  to  proceed  at  law ;  and  on  an  allegation  of 
impediments  thrown  in  her  way  in  her  proceedings  at  law,  this  court 
has  not  a  right  to  assume  a  jurisdiction  to  the  extent  of  giving  her 
relief  for  her  dower ;  and,  if  the  alleged  facts  are  not  positively  denied, 
to  give  her  the  full  assistance  of  the  court,  she  being,  in  conscience 
as  well  as  at  law,  entitled  to  her  dower."  He  then  proceeded  to 
state  the  reasons  why  the  widow  should  have  the  assistance  of  the 
court  by  relief,  as  well  as  by  discovery ;  insisting  that  the  case  of 
the  widow  is  not  distinguishable  from  that  of  an  infant,  where  the 
relief  would  be  clearly  granted ;  and  that  it  would  be  unconscientious 
to  turn  her  round  to  a  suit  at  law,  for  the  recovery  of  her  dower, 
which  must  be  supposed  to  be  necessary  for  her  to  live  upon,  when 


•  *  Pulteney  r.  Warren,  6  Ves.  89.  See 
Co.  Litt.  208,  Butler's  note  (105),  as  to 
dower  in  the  case  of  a  mortgage  for  a 
term  of  years.  Strickland  v,  Strickland, 
6  Beav.  77,  80.  In  this  case  Lord  Lang- 
dale  said  :  "It  was  argued  that  if  diffi- 
culties are  shown  to  exist,  and  if,  from  the 
nature  of  the  case,  it  appears  to  bo  in  the 
power  of  the  defendant  to  raise  those  diffi- 
culties, this  court  will  not  only  restrain 
the  defendant  from  raising  the  difficuhies, 
but  will  assume  the  whole  jurisdiction 
over  the  case  ;  and  if  this  were  so,   the 


plaintiff  might  be  entitled  to  relief  on  this 
bill.  But  there  is  no  such  general  rule  ; 
there  are,  indeed,  some  particular  cases  of 
legal  right,  such  as  dower  and  partition, 
in  whicli  the  court  has  assumed  a  general 
jurisdiction,  probably  in  consequence  of 
the  difficulties  to  which  the  plaintiff  would 
be  subjected  in  seeking  to  obtain  complete 
justice  at  law ;  but,  in  other  cases,  the 
plaintiff  is  to  show  what  the  difficulties 
are,  and  how  they  impede  him  in  a  manner 
contrary  to  equity,  and  his  biU  ought  to 
pray  to  be  relieved  from  them," 
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she  has  been  compelled  to  resort  to  equity  for  a  discovery.  And  he 
finally  concluded  by  saying,  that  the  widow  labours  under  so  many 
disadvantages  at  law  that  she  is  fully  entitled  to  every  assistance 
that  this  court  can  give  her,  not  only  in  paving  the  way  for  her  to 
establish  her  right  at  law,  but  also  by  giving  complete  relief  when 
the  right  is  ascertained.^ 

§  629.  Dower,  as  lias  been  already  suggested,  is  highly  favoured, 
in  equity.  And,  as  was  said  by  the  Master  of  the  Kolls  (Sir  Thomas 
Trever),  on  one  occasion,  the  right  that  a  dowress  has  to  her  dower, 
is  not  only  a  legal  right,  and  so  adjudged  at  law ;  but  it  is  also 
a  moral  right  to  be  provided  for,  and  have  a  maintenance  and 
sustenance  out  of  her  husband's  estate  to  live  upon.  She  is,  there- 
fore, in  the  care  of  the  law,  and  a  favourite  of  the  law.  And  upon 
this  moral  law  is  the  law  of  England  founded,  as  to  the  right  of 
dower.^  So  much  is  this  the  case,  that  the  widow  will  be  aided  in 
equity  for  her  dower  against  a  term  of  years,  which  attends  the 
inheritance,  if  it  is  not  the  case  of  a  purchaser  against  whom  she 
claims.^  And  if  she  has  recovered  her  dower  against  an  heir,  who 
is  an  infant,  and  there  is  a  term  to  protect  the  inheritance,  which, 
by  the  neglect  of  his  guardian,  is  not  pleaded,  the  term  will  not  be 
allowed  in  equity  to  be  set  up  against  her.* 

§  630.  Indeed,  so  highly  favoured  is  dower,  that  a  bill  for  a  dis- 
covery and  relief  has  been  maintained,  even  against  a  purchaser,  for  a 
valuable  consideration  without  notice,  who  is,  perhaps,  genemlly  as 
much  favoured  as  any  one  in  courts  of  equity.^  The  ground  of  main- 
taining the  bill,  in  such  a  case,  is,  that  the  suit  for  dower  is  upon  a 
legal  title,  and  not  upon  a  mere  equitable  claim,  to  which  only  the 
plea  of  a  purchase  for  a  valuable  consideration  has  been  supposed 
properly  to  apply.®  This  decision  has  been  often  found  fault  with, 
and,  in  some  cases,  the  doctrine  of  it  denied.  It  has,  however,  been 
vindicated,  with  great  apparent  force,  upon  the  following  reasoning. 


1  Curtis  V.  Curtis,  2  Bro.  Ch.  620,  680 
to  634. 

2  Dudley  &  Ward  v,  Dudley,  Prec.  Ch. 
244  ;  Banks  i?.  Sutton,  2  P.  Will.  703, 
704.  See  Co.  Litt.  208,  Butler's  note 
(105),  when  the  widow  is  entitled  to  dower 
in  case  of  a  mortgage  of  the  estate  for 
years. 

*  Com.  Dig.  Chancery,  3  E.  1  ;  lUdnor 
r.  Vandebendy,  1  Veni.  356 ;  s.  c.  2  Ch. 
Cas.  172  :  Prec.  Ch.  66 ;  1  Eq.  Abridg. 
219  ;  Dudley  v.  Dudley,  1  Eq.  Abridg. 
219  ;  D'Arcy  v.  Blake,  2  Sch.  k  Lefr.  389, 
390  ;  Mole  v.  Smith,  1  Jac.  496,  497.  See 
Anderson  v,  Pignet,  8  Ch.  180 ;  s.  c.  11 
£q.  329. 

^  Com.  Dig.  Chancery,  3  E.  1 ;  Wray 
V.  Williams,  Pi-ec.  Ch.  161 ;  s.  o.  1  Eq. 
Abridg.  219  ;    1   P.  Will.   137  ;  2  Vern. 


878,  and  Mr.  Cox's  note  ;  Dudley  &  Ward 
V.  Dudley,  Prec.  Ch.  241 ;  Banks  v,  Sut- 
ton, 2  P.  WiU.  706,  707.  708  ;  D'Arcy  v, 
Blake,  2  Sch.  &  Lefr.  389,  390  ;  Swannock 
V.  Lyford,  Ambl.  6,  7. 

6  ArUe,  §§  139,  163,  381,  409,  434,  486. 

«  Williams  v,  Lambe,  8  Bro.  Ch.  264. 
In  Collins  v.  Archer,  1  Russ.  &  Mylne, 
284,  Sir  John  Leacli,  following  the  case  of 
Williams  v.  Lambe,  held,  that  a  purchaser 
for  a  valuable  consideration  without  notice 
had  no  defence  in  equity  against  a  plain- 
tiff relying  upon  a  legal  title.  But  in 
Payne  v.  Compton,  2  \  ounge  k  Coll.  457, 
461,  Lord  Abinger  seems  to  have  thought 
that  such  a  purchaser  would  be  protected 
in  equity  against  anv  claim  by  tne  owner 
of  the  legal  estate.  Neither  of  these  cases 
was  a  claim  of  dower  by  the  plaintiff. 
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It  is  admitted^  that  dower  is  a  mere  legal  right ;  and  that  a  court  of 
equity,  in  assuming  a  concurrent  jurisdiction  with  courts  of  law  upon 
the  subject,  professedly  acts  upon  the  legal  right ;  for  dower  did  not 
formerly  attach  upon  an  equitable  estate.  In  so  acting  the  court 
should  proceed  in  analogy  to  the  law,  where  such  a  plea,  of  a  pur- 
chase for  a  valuable  consideration  without  notice,  would  not  be  looked 
at ;  and,  therefore,  as  an  equitable  plea,  it  should  also  be  inadmis- 
sible. But  this  analogy  will  not  hold,  where  the  widow  applies  for 
equitable  relief,  as,  for  the  removal  of  terms  out  of  her  way,  or  for  a 
diiscovcry.  In  the  latter  cases,  the  equitable  plea,  of  a  purchase  for 
a  valuable  consideration  without  notice,  cannot  be  resisted.  In  the 
former  case,  the  widow,  proceeding  upon  the  concurrent  jurisdiction 
of  the  court,  merely  enforces  a  right,  which  the  defendant  cannot  at 
law  resist  by  such  a  mode  of  defence.  In  the  latter  case,  she  applies 
to  the  equity  of  the  court  to  take  away  from  him  a  defence,  which,  at 
law,  would  protect  him  against  her  demand.^ 

§  631.  Other  learned  minds  have,  however,  arrived  at  a  different 
conclusion;  and  have  insisted,  that,  upon  principle,  the  plea  of  a 
purchase  for  a  valuable  consideration  without  notice,  is  a  good  plea 
in  all  cases  against  a  legal,  as  well  as  against  an  equitable  claim  ; 
and  that  dower  constitutes  no  just  exception  from  the  doctrine. 
They  put  themselves  upon  the  general  principle  of  conscience  and 
equity,  upon  which  such  a  plea  must  always  stand  ;  that  such  a  pur- 
chaser has  an  equal  right  to  protection  and  support  as  any  other 
claimant ;  and  that  he  has  a  right  to  say,  that,  having  bond  fide  and 
honestly  paid  his  money,  no  person  has  a  right  to  require  him  to 
discover  any  facts  which  shall  show  any  infirmity  in  his  title.  The 
general  con*cctness  of  the  argument  cannot  be  doubted  ;  and  the  only 
recognized  exception  seems  to  be  that  of  dower,  if  that  can  be  deemed 
a  fixed  exception.^ 


*  1  Roper  oil  Husband  and  Wife,  446, 
447  ;  anU;  §§.'^7  a,  410,  note,  §§  434,  436  ; 
Williams  v.  Larabe,  3  Bro.  Ch.  264  ;  Col- 
lins  r.  Archer,  1  Russ.  &  Myliie,  284. 

'  The  authorities  are  both  ways.  The  case 
of  Williams  v.  Lambe,  3  Bro.  Ch.  264,  and 
Collins  V.  Archer,  1  Hubs,  k  Mylne,  284, 
uru  in  favour  of  the  doctrine,  that  tlie  plea 
is  not  r;oiNl  H^ain^t  a  legal  title.  And  see 
riiillips  V.  Phillips,  4  De  G.,  F.  &  J.  208. 
.Against  it  is  the  decision  in  Burlace  v. 
(.'ooke,  2  Freeman,  24;  Parker  v,  Blytli- 
moro,  2  Eq.  Abridg.  79,  PI.  1  ;  Jerrard  v, 
Sdunders,  2  Ves.  Jr.  454  ;  and  Payne  r. 
Compton,  2  Yonnge  &  Coll.  457,  461 ; 
niUe^  §  630,  note  (5).  Mr.  Sugden,  in 
his  work  on  Vendors  and  Purchasers, 
ch.  18,  pp.  762,  763  (1826),  maintains, 
that  the  authorities  in  favour  of  the 
hufficioncy    of  the    plea   against  a   legal 


title  preponderate ;  and  that,  therefore, 
we  may  venture  to  assert,  that  it  will  pro- 
tect the  purchaser  against  a  legal  as  well 
as  against  an  equitable  claim.  On  the 
other  hand,  Mr.  Beanies,  Mr.  Belt,  and 
Mr.  Koper,  maintain  the  opposite  doctrine. 
Beam.  Eq.  PL  284,  245 ;  3  Bi-o.  Ch.  264, 
Belt's  note  (1) ;  1  lioper  on  Husband  and 
Wife,  446,  447.  See  also  Medlicott  v, 
O'Donnell,  1  Ball  k  Beatt  171 ;  Mitford, 
£q.  PL  274,  by  Jeremy,  and  note  (d) ;  2 
Fonbl.  Eq.  B.  2,  ch.  6,  §  2,  note  (A) ;  1 
Fonbl.  Eq.  B.  1,  ch.  4,  §  25,  and  note.  In 
a  case  of  such  conflict  of  learned  opinions, 
a  commentator's  duty  is  best  perfoimed 
by  leaving  the  authorities  for  the  reader's 
own  judgment.  See  Park  on  Dower,  ch. 
15,  pp.  327,  328,  and  the  Reporter  s  note 
to  1  Kuss.  k  Mylne,  289,  n. 
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§  631  a.  Owing  to  the  operation  of  the  Dower* Act  (8  &  4  Will.  IV. 
c.  105),  questions  of  dower  do  not  often  arise,  although  they  from  time 
to  time  come  before  the  Chancery  Division.  Thus  in  Dawson  v»  Bank 
of  Whitehaven,^  where  a  wife  manied  before  the  Dower  Act  joined, 
for  the  purpose  of  releasing  her  dower,  with  her  husband  in  mortgaging 
his  freehold  estate  to  secure  his  debt,  and  by  the  mortgage  deed  the 
equity  of  redemption  was  reserved  to  her  husband,  it  was  held  that 
her  right  to  dower  was  extinguished  in  equity  as  well  as  at  law,  and 
that,  consequently,  she  had  no  right  to  redeem  the  estate.  And  in 
the  very  late  ca£e  of  Frampton  v,  Stephens  ^  it  was  held  that  a  wife 
who  had  obtained  a  decree  for  dissolution  of  marriage  in  the  Court 
for  Divorce  and  Matrimonial  Causes  had  thereby  lost  her  right  to 
dower. 

1  4  Ch.  D.  689  ;  6  Ch.  D.  218.     Bat      81,  where  Dawson  v.  Bank  of  VHiitehavea 
compare  Meek  v.  Chamberlain,  8  Q.  B.  D.      is  distingoished.  '  21  Ch.  D.  164. 
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MARSHALLING   OF  SECURITIES. 

§633,  634,  642.  Marslialling  securities '  is  compelling  him  who  has  two  means  of 
indemnity  to  rely  upon  one,  where  that  will  aid  another,  without  injuring  him. 

§  635,  636.  This  doctrine  is  derived  from  the  subrogation  of  the  civil  law. 

§  637.  Exposition  of  Lord  Kame& 

§  638,  638  a,  689.  Equity  intervenes  in  this  way  between  sureties  and  creditors. 

§  640.  But  not  between  the  debtor  and  his  creditor. 

§  641.  By  the  civil  law  the  surety  might  compel  the  creditor  to  sue  the  debtor,  who 
wa«  wasting  his  estate. 

§  642,  643.  Courts  of  equity  will  only  marshal  securities  against  the  same  debtor. 

§  644.  And  will  not  intervene  for  the  advantage  of  one  party  only. 

§  645.  Recapitulation  of  the  principles  laid  down. 

§  633.  Another  head  of  concurrent  jurisdiction,  in  courts  of 
equity,  is  that  of  MARSHALLING  Securities.^  We  have  already 
had  occasion,  in  another  place,  to  consider  the  topic  of  marshalling 
assets  in  cases  of  administration,  to  which  the  present  bears  very 
close  analogy  ;  and  also  the  doctrine  of  apportionment  and  contribu- 
tion between  sureties,  to  which  it  also  has  a  near  relation.  The 
general  principle  is,  that,  if  one  party  has  a  lien  on,  or  interest  in 
two  funds,  for  a  debt,  and  another  party  has  a  lien  on,  or  interest  in 
one  only  of  the  funds,  for  another  debt,  the  latter  has  a  right  in 
equity  to  compel  the  former  to  resort  to  the  other  fund,  in  the  first 
instance,  for  satisfaction,  if  that  course  is  necessary  for  the  satisfac- 
tion of  the  claims  of  both  parties,^  wherever  it  will  not  trench  upon 
the  rights,  or  operate  to  the  prejudice,  of  the  party  entitled  to  the 
double  fund.  Thus,  a  mortgagee,  who  has  two  funds,  as  against  the 
other  specialty  creditors,  who  have  but  one  fund,  will,  in  the  case  of 
the  death  of  the  mortgagor  and  the  administration  of  his  assets,  be 
compelled  to  resort  first  to  the  mortgage  security ;  and  will  be 
allowed  to  claim  against  the  common  fund  only  what  the  mortgage,  on 

1  See  Aldrich  v.  Cooper,  8  Ves.  394  ;  Lloyd  &  Goold,  252  ;  Gwynne  v,  Edwards, 
Eden  on  Injonct  ch.  2,  pp.  38,  39,  40  ;  2  Buss.  289  ;  Cradock  v.  Piper,  15  Sim. 
ante,  §§  499,  668,  659.  660  ;  post,  §  662.  301  ;  Attorney-General  v.  Tyndal,  Ambler, 

2  Lnnoy  v.  Duke  of  Athol,  2  Atk.  446;  614;  Selby  v.  Selby,  4  Rusa.  836,  341 ; 
Aldrich  r.  Cooper,  8  Ves.  888,  395,  396  ;  Greenwood  v,  Taylor,  1  Rnss.  &  Mylne, 
J'Jx  jxxrtc  Kendall,  17  Ves.  520  ;  Trimmer  185  ;  ante,  §§  657,  658,  569,  560  ;  post,  § 
r.  Bayne,   9  Ves.  209 ;  Averall  v.  Wade,  642. 
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a  sale  consented  to  by  him,  is  deficient  to  pay.^  So,  if  A.  has  a 
mortgage  upon  two  different  estates  for  the  same  debt,  and  B.  has  a 
mortgage  upon  one  only  of  the  estates  for  another  debt,  B.  has  a 
right  to  throw  A.,  in  the  first  instance,  for  satisfaction  upon  the 
security,  which  he,  B.,  cannot  touch;  at  least,  where  it  will  not 
prejudice  A/s  rights,  or  improperly  control  his  remedies.*  The 
reason  is  obvious,  and  has  been  already  stated  ;  for  by  compelling  A., 
under  such  circumstances,  to  take  satisfaction  out  of  one  of  the  funds, 
no  injustice  is  done  to  him  in  point  of  security  or  payment.  But  it 
is  the  only  way  by  which  B.  can  receive  payment.  And  natural 
justice  requires,  that  one  man  should  not  be  permitted,  from  wanton- 
ness, or  caprice,  or  rashness,  to  do. an  injury  to  another.'     In  short. 


>  Greenwood  r.  Taylor,  1  Russ.  &  Mylue, 
185,  187. 

Mbid.  ;  aniCy  §§  499,  658,  559,  560  ; 
Baniea  r.  Rackster,  1  Younge  &  Coll.  New 
R.  401.  For  instances  of  the  application 
of  the  rule,  see  Tidd  v.  Lister,  3  De  G., 
M.  &  G.  857  ;  Gibson  v.  Seagrim,  20  Beav. 
614  ;  In  re  Fox,  5  Ir.  Cli.  R.  541.  The 
nile  applies  where  mortgaged  and  unmort- 
gaged personalty  is  taken  as  distress, 
altiiongii  tenant  becomes  bankrupt.  Ex 
parte  Stephenson,  De  Gex,  586.  So  where 
a  pledge  covered  property  of  pledgor  and 
property  of  his  consignor.  Broaclbentv. 
Barlow,  3  De  G.,  F.  &  J.  570  ;  Ex  varte 
Alston,  L.  R.  4  Ch.  168.  The  donee 
under  a  voluntary  settlement  with  cove- 
nant against  incumbrances  or  for  quiet  en- 
joyment may  comi)el  a  subseriuent  mort- 
gagee of  the  settled  and  other  estates  to 
marshal  the  securities.  Hales  v.  Cox,  32 
Beav.  118.  And  sec  Keaton  v.  Miller,  88 
Miss.  630.  But  see  Stronge  v.  Hawkes,  4 
De  G.  &  J.  632  ;  Jn  r«  Lawder's  Estate, 
11  Ir.  Ch.  R.  346  ;  In  re  Rorke's  Estate, 
15  Ir.  Ch.  R.  316.  But  where  one  estate 
was  settled  in  his  lifetime  by  testator  with 
covenant  for  further  assurance,  and  another 
estate  was  devised,  and  both  estates  were 
originally  subject  to  a  chaise,  it  was  held 
the  settled  estate  must  contribute.  Ker 
V.  Ker,  Ir.  Rep.  4  Eq.  15. 

'  Lonl-Chancellor  Sugden,  in  Averall  v. 
Wade  (Lloyd  &  Goold,  255),  cxjirossed  an 
opinion  which  may  be  thought  to  imply  a 
doubt,  whether  the  doctrine  did  apply  to 
the  case  of  two  mortgages.  His  language 
was:  **The  general  doctrine  is  this. 
AVhere  one  creditor  has  a  demand  against 
two  estates,  and  another  a  demand  against 
one  only,  the  latter  is  entitled  to  throw 
the  former  on  the  fund  which  is  not  com- 
mon to  both.  This  is  a  narrow  doctrine, 
and  cannot  generally  be  enforced  against 
an  incumbrancer,  who  is  a  mortgagee. 
Whatever  may  be  the  equity  of  the  credi- 
tor with  only  one  security,  the  mortgagee 
of  both  estates  has  a  right  to  compel  the 
debtor  to  redeem,  or  he  may  foreclose." 
On  the  other  hand,  Lord  Hardwicke,  in 


Lanoy  v.  The  Duke  of  Athol,  2  Atk.  446, 
said  :  ''Suppose  a  person,   who  has  two 
real  estates,  mortgiige.s  both  to  one  person, 
and  afterwards  only  one  estate  to  a  second 
mortgagee,  who  had  no  notice  of  the  first  ; 
the  court,  in. order  to  relieve  the  second 
mortgagee,  have  directed  the  first  to  take 
his  satisfaction  out  of  that  estate  only  which 
is  not  in  mortgage  to  the  second  mortgagee, 
if  that  is  sufficient  to  satisfy  the    first 
mortgage,  in  order  to  make  room  for  the 
second  mortgagee,  even  though  the  estates 
descended  to  two  difierent  positions.'*   See 
alao  In  re  Cornwall,  2  C.  &  L.  131  ;  8.  c.  3 
Dm.  &  War.  173.    Lord  Eldon,  in  Aldrich 
V.  Cooper,  8  Yes.  388,  used  language  lead- 
ing to  the  same  conclusion  as  that  of  Lord 
Hardwicke.      He  said  :  "  Suppose    there 
was  no  freehold  estate,   but  there  was  a 
copyhold  estate ;  which  the  owner  had 
subjected  to  a  mortgage,  and  died.     It  is 
clear,  the  mortgagee  naving   two    funds 
might,  if  he  pleased,  resort  to  the  copyhold 
estate.     But  would  this  court  compel  him 
to  resort  to  it  ?    If  so,  the  court  marshals 
by  the  necessary  consequence  of  its  act. 
If  the  court  would  not  compel  him,  is  it 
not  clear  that  it  is  purely  matter  of  his 
will,  whether  the  simple  contract  creditors 
shall  be  ])aid  or  not  f    That,  at  least,  con- 
tradicts all  the  authorities,  that,  if  a  party 
has  two  funds  (not  applying  now  to  assets 
particularly),  a  person  having  an  interest 
in  one  only  has  a  right  in  equity  to  com- 
))el  the  former  to  resort  to  the  other,  if 
that  is  necessary  for  the  satisfaction  of 
both.    I  never  understood,  that,  if  A.  has 
two  mortgages,  and  B.  has  one,  the  ri^ht 
of  B.  to  throw  A.  upon  tlie  security  which 
B.  cannot  touch,  aepends  upon  the  cir- 
cumstance, whether  it  is  a  freehold  or  a 
copyhold  mortgage.    It  does  not  depend 
upon  assets  only  ;  a  species  of  marshalling 
being  applied  in  other  cases  ;  though,  tech- 
nically, we  do  not  apply  that  term  except 
to  assets.     So,  where  in  bankruptcy,  the 
Crown  by  extent  laying  hold  of  all  the 
property,  even  against  creditors,  the  Crown 
nas  been  confined  to  such  property    as 
would  leave  the  securities  of  incumbrances 
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we  may  here  apply  the  common  civil  maxim,  "  Sic  utere  tuo,  ut 
alienum  non  Isedas  ; "  and  still  more  emphatically,  the  Christian  maxim, 
"  Do  unto  others  as  you  would  they  should  do  unto  you." 


efifectual.  So  in  the  case  of  the  surety,  it  is 
not  by  the  force  of  the  contract ;  but  that 
equity,  upon  which  it  is  considered  against 
conscience,  that  the  holder  of  the  secu- 
rities should  use  them  to  the  prejudice  of 
the  surety ;  and  therefore  there  is  nothing 
hard  in  the  act  of  the  court  placing  the 
surety  exactly  in  the  situation  of  the  cre- 
ditor. So,  a  surety  may  have  the  benefit 
of  a  mortgage  of  a  copyhold  estate,  exactly 
as  of  freehold.  It  is  very  difficult  to  recon- 
cile this  with  the  principle  of  all  those 
cases  between  living  persons."  And  again, 
**  Suppose  another  case :  Two  estates 
mortgaged  to  A.,  and  one  of  them  mort- 
gaged to  B.  He  has  no  claim  under  the 
deed,  upon  the  other  estate.  It  may  be  so 
constructed,  that  he  could  not  affect  that 
estate  after  the  death  of  the  mortgagor. 
But  it  is  the  ordinary  case  to  say,  a  per- 
son, having  two  funds,  shaU  not  by  his 
election  disappoint  the  party  having  only 
one  fund  ;  and  equity,  to  satisfy  both,  will 
throw  him  who  nas  two  funds  upon  that 
which  can  be  affected  by  him  only  to  the 
intent  that  the  only  fund  to  which  the 
other  has  access  may  remain  clear  to  him. 
This  has  been  carried  to  a  great  extent  in 
bankruptcy  ;  for  a  mortgagee  whose  in- 
terest m  the  estate  was  affected  by  an 
extent  of  the  Ci*own,  has  found  his  way, 
even  in  a  question  with  the  general  credi- 
tors, to  his  relief;  that  he  was  held  en- 
titled to  stand  in  the  place  of  the  Crown 
as  to  those  securities,  which  he  could  not 
affect  per  directum,  because  the  Crown 
affected  those  in  pledge  to  him.  Another 
ease  may  be  put ;  that  a  man  died,  having 
no  fund  but  a  freehold  and  a  copyhold  es- 
tate ;  that  they  were  both  comprehended 
in  a  mortgage  to  A.  ;  and  the  freehold 
estate  only  was  mortgaged  to  B.  ;  and  that 
B.  was  not  only  a  mortgagee  of  the  free- 
hold estate,  but  also  a  special  creditor  by 
a  covenant  or  a  bond.  In  that  case,  as 
well  as  in  this,  it  might  be  said,  the  mort- 
gagee of  both  estates  might,  if  he  thought 
proper,  apply  to  the  freehold  estate,  and 
exhaust  the  whole  value  of  it.  The  other 
would  then  stand  as  a  naked  specialty 
creditor  :  the  fund  being  taken  out  of  his 
reach ;  and  there  is  no  doubt  that,  being 
both  a  specialty  creditor  and  a  mortgagee 
of  the  freehold  estate,  but  not  having  any 
claim  as  a  mortgagee  upon  the  copyhold 
estate,  the  same  arrangement  would  take 
place,  that  he  in  equity  shall  throw  the 
prior  incumbrancer  upon  the  estate  to 
which  the  other  has  no  resort"  Mr. 
Powell,  in  his  Treatise  on  Mortgages  (1 
Powell  on  Mort  343,  and  Coventry  & 
Rand's  notes,  id.  1014),  and  Mr.  Fon- 
blanque  (2  Fonbl.  Eo.  B.  8,  ch.  2,  §  6,  note 
(i  ),  seem  to  have  taicen  the  same  view.   It 


may,  perhaps,  be  true,  that  the  doctrine 
propounded  by  Lord  Cliancellor  Sugden 
was  intended  to  be  applied  only  to  cases 
where  there  could  be  a  sale  of  the  mort- 
gaged property,  either  by  the  original  con- 
tract, or  by  a  decree  of  a  court  of  equity, 
in  the  exercise  of  its  appropriate  jurisdic- 
tion ;  and  not  to  reach  cases,  where,  as 
in  England,  the  mortgagee  had  a  right 
to,  and  might  insist  upon,  a  foreclosure, 
postf  £q.  Jurisp.  §  1026.  But  such  a 
qualification  of  the  doctrine  is  not  inti- 
mated, as  far  as  I  have  seen,  except  in 
the  case  before  Lord  Chancellor  Sugden. 
In  the  case  of  Barnes  v.  Rackster  (1  Younge 
&  Coll.  New  R.  401,  408),  Mr.  Vice-Chan- 
cellor  Bruce  seems  to  have  thought  the 
doctrine  of  Mr.  Sugden  to  be  applicable  to 
the  case,  where,  after  the  first  mortgage  of 
two  estates,  there  are  distinct  mortgages 
to  different  persons  of  each  estate  mort- 
gaged to  the  first  mortgagee  ;  and  that  as 
between  these  last  conflicting  incum- 
brancers, courts  of  equity  will  not  marshal 
the  estates,  but  merely  apportion  the  first 
charge  between  the  two  estates.  It  may 
be  thought  that  a  court  of  equity  would 
be  going  too  far  by  interfering  with  the 
creditor  s  right  of  foreclosure  ;  and  that  it 
would  be  sufficfiaot  to  give  the  second 
mortgagee  a  right  to  redeem  the  first  mort- 
gage. But,  at  all  events,  it  is  very  cer- 
tain, that  wherever  a  creditor  by  his  elec- 
tion to  take  one  of  two  funds,  to  which 
alone  another  creditor  has  the  right  to  re- 
sort, deprives  the  latter  of  his  claim  to  that 
fund,  he  will  be  permitted  in  equity  to 
stand  in  the  place  of  that  creditor  in 
regard  to  the  other  fund.  In  Aldrich  v. 
Cooper,  8  Ves.  896,  Lord  £ldon  referred  to 
many  cases  of  this  sort,  and  among  other 
things,  said:  "The  cases  with  respect  to 
creditors  and  other  classes  of  claimants, 
go  exactly  the  same  length.  In  the  cases 
of  legatees  against  assets  descended,  a 
legatee  has  not  so  strong  a  claim  to  this 
species  of  equity  as  a  creditor.  But  the 
mere  bounty  of  the  testator  enables  the 
legatee  to  call  for  this  species  of  marshal- 
ling ;  that,  if  those  creditors,  having  a  right 
to  go  to  the  real  estate  descended,  will  go 
to  the  personal  estate,  the  choice  of  the 
creditors  shall  not  determine  whether  the 
legatee  shall  be  paid  or  not.  That,  in 
some  measure,  is  upon  the  doctrine  of 
assets ;  but  with  relation  to  the  fact  of  a 
double  fund.  Both  are  in  law  liable  to 
the  creditors ;  and  therefore,  by  making 
the  option  to  go  against  the  one,  they  shall 
not  disappoint  another  person,  who  the 
testator  intended  should  be  satisfied. 
That  is  not  so  strong  as  where  it  is  not 
bounty,  but  the  partv  has  by  his  own  act, 
in  his  life,  made  liable  to  the  whole  of  the 
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§  634.  The  same  principle  applies  to  one  judgment  creditor,  who 
has  a  right  to  go  upon  two  funds,  and  another  judgment  creditor,  who 
has  a  right  upon  one  only  of  them,  both  belonging  to  the  same 
debtor.  The  former  may  be  compelled  to  apply  first  to  the  fund 
which  cannot  be  reached  by  the  second  judgment ;  so  that  both  judg- 
ments may  be  satisfied.^  But  if  the  first  creditor  has  a  judgment 
against  A.  and  B.,  and  the  second  against  B.  only ;  and  it  does  not 
appear  whether  A.  or  B.  ought  to  pay  the  debt  due  to  the  first 
creditor ;  nor  whether  any  equitable  right  exists  in  B.  to  have  the 
debt  charged  on  A.  alone ;  in  such  a  case,  equity  will  not  compel  the 
creditor  first  to  take  the  land  of  A.  in  satisfaction ;  for  it  is  not  (as 
we  shall  presently  and  more  fully  see)  a  case  of  different  debts  and 
securities  against  one  common  debtor. 

§  634  a.  Another  case  may  easily  be  put,  to  illustrate  the  general 
doctrine,  and  the  exceptions  to  it.  Suppose  the  mortgagor  to  mort- 
gage two  estates  to  the  mortgagee,  and  afterwards  he  should  mortgage 
one  of  the  estates  to  B.  and  the  other  to  C,  by  distinct  mortgages,  and 
B.  and  C.  should  each  have  knowledge  of  the  first  mortgage,  and  C. 
should  also  have  notice  of  B.'s  mortgage  at  the  time  of  taking  his 
own ;  and  the  mortgaged  estates  should  finally  turn  out  not  to  be 
sufficient  to  pay  all  the  three  mortgages ;  in  such  a  case,  it  would 
seem,  that  B.  would  not  have  any  right  to  have  the  estates  marshalled, 


debt  a  copyhold  estate,  not  in  law  liable  ; 
and  who,  having  also  a  freehold  estate, 
must  be  understood  to  mean,  that  the 
freehold  estate  shall  be  liable,  according  to 
law,  to  his  specialty  debts.  The  case  is 
exactly  the  same  with  reference  to  the 
distinction  taken,  that  where  lands  are 
specifically  devised,  the  legatees  shall  not 
stand  in  the  place  of  the  creditors  against 
the  devisees  ;  for  that  is  upon  the  supi)Osi- 
tion,  that  there  is  in  the  will  as  strong  an 
inclination  of  the  testator  in  favour  of  a 
specific  Hevisee  as  a  pecuniary  legatee  ; 
and,  therefore,  there  shall  be  no  marshal- 
ling.  But  if,  though  specifically  devised, 
the  land  is  made  subject  to  all  debts,  that 
distinguishes  the  case ;  for  there  is  a 
double  fund ;  and  as,  by  that  denotation 
of  intention,  the  creditor  has  a  double 
fund,  the  land  devised  and  the  personal 
estate,  he  shall  not  disappoint  the  legatee. 
The  case  is  also  the  same  where,  instead 
of  the  case  of  a  mere  sjiecialty  creditor, 
the  land  specifically  devised  is  subject  to 
a  mortgage  by  the  testator ;  as  in  Lutkins 
V.  Leigh ;  there  he  shall  not  disappoint 
the  legatee.  So  the  case  of  paraphernalia 
is  very  strong  for  this  proposition ;  that 
wherever  there  is  a  douole  fund,  though 
this  court  wiU  not  restrain  the  party,  yet 
he  shaU  not  so  operate  his  payment  as  to 
disaT)}K>int  another  claim,  whether  arising 
by  the  law,  or  by  the  act  of  the  testator. 


AnU,  §§  568,  550,  560  to  578.  See  also 
the  Reporter's  note  to  Averall  v.  Wade, 
Lloyd  k  Goold,  264,  and  especially  p.  268, 
where  they  say :  "  The  general  principle 
of  marshalline  is,  that  where  one  claimant 
has  two  funds  to  resort  to,  and  another 
only  one,  the  court  will  either  compel  the 
jterson  having  the  double  security,  to  resort 
to  that  fund  not  liable  to  the  demand  of 
the  other  (citing  2  Atk.  446,  8  Ves.  891, 
895,  and  1  Russ.  &  Mylne,  187) ;  or,  if 
satisfaction  has  been  already  obtained  by 
him  who  has  the  double  security,  out  oi 
the  fund  to  which  alone  the  other  can  re- 
sort, the  court  wiU  allow  the  latter  claimant 
to  stand  in  the  place  of  the  former  pro 
tanto.**  See  the  note  to  Clifton  r.  Burt, 
(by  Cox^,  1  P.  Will.  679,  where  the  prin- 
cipal authorities  are  collected.  Anie, 
§561,  note. 

1  Averall  v.  Wade,  Lloyd  &  Goold,  252. 
In  this  last  case  I^rd  Chancellor  Sugden 
decided,  that  where  a  party  seised  of 
several  estates,  and  indebted  by  judgment, 
settled  one  of  the  estates  for  a  valuable  con- 
sideration, with  a  covenant  against  incum- 
brances, and  subsequently  acknowledged 
other  judgments,  the  prior  judgments 
should  oe  thrown  altogether  upon  the  un- 
settled estates,  and  uiat  the  subsequent 
judgment  creditors  had  no  right  to  make 
the  settled  estate  contribute. 
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SO  as  to  throw  the  whole  charge  upon  the  estate  mortgaged  to  B.,  for 
he  has  no  superior  equity  to  C,  and,  therefore,  the  charge  of  the  first 
mortgage  ought  to  be  ratably  apportioned  between  B.  and  C.^  But 
this  must  be  propounded  as  open  to  some  doubt,  as  there  is  a  conflict 
in  the  authorities.^ 

§  635.  It  is  not  improbable,  that  this  doctriue  of  marshalling  secu- 
rities or  funds,  which,  under  another  form,  had  its  existence  in  the 
Roman  law,  and  was  therein  called  subrogation  or  substitution,  was 
derived  into  the  jurisprudence  of  equity  from  that  source,  as  it  might 
well  be,  since  it  is  a  doctrine  belonging  to  an  age  of  enlightened 
policy,  and  refined,  although  natural,  justice.  In  the  Bo  man  law  (as 
we  have  already  seen),  a  surety  upon  a  bond  or  security,  paying  it  to 
the  creditor,  was  entitled  to  a  cession  of  the  debt  and  a  subrogation 
or  substitution  to  all  the  rights  and  actions  of  the  creditor  against 
the  debtor ;  and  the  security  was  treated,  as  between  the  surety  and 
the  debtor,  as  still  subsisting  and  unextinguished.'  And  where  one 
creditor  had  any  hypothecation  or  privilege  upon  property,  as 
security  for  a  debt,  and  another  creditor  had  a  like  subsequent 
security  upon  the  same  property  for  another  debt ;  there,  the  latter, 
upon  payment  of  the  prior  debt  to  the  prior  creditor,  was  entitled  to 
a  cession  of  the  property,  and  to  a  subrogation  to  all  the  rights  and 
actions  of  the  same  creditor  for  that  debt.  So  the  doctrine  is  laid 
down  in  the  Digest.  "  Plane,  cum  tertius  creditor  primum  de  sua 
pecunia  dimisit,  in  locum  ejus  substituitur  in  ea  quantitate,  quam 
superiori  exsolvit."  * 

§  636.  We  here  see  the  original  elements  from  which  our  present 
system  of  equitable  relief  is,  or  at  least  might  have  been,  derived. 
The  principal  difference  between  the  Boman  system  and  ours  is,  that 
our  courts  of  equity  arrive  directly  at  the  same  result,  by  compelling 
the  first  creditor  to  resort  to  the  fund,  over  which  he  has  a  complete 
control,  for  satisfaction  of  his  debt ;  and  the  Boman  system  substi- 
tuted the  second  creditor  to  the  rights  of  the  first,  by  a  cession 
thereof  upon  his  payment  of  the  debt.  It  is  true,  that  the  case 
of  a  double  fund  is  not  put  in  the  text  of  the  civil  law;    but  it 


*  Barnes  r.  Backster,  1  Yonnge  &  Coll. 
New  R.  401.  See  Bugdeii  v.  Bignold,  2 
Younge  &  CoU.  C.  C.  877  ;  Bowker  v. 
Bull,  1  Sim.  N.  s.  29.  In  the  last 
case  a  principal  and  surety  having  joined 
in  a  mortgage  of  land  and  bonds,  con- 
taining powers  of  sale,  and  a  proviso,  that 
between  the  principal  and  surety,  the 
principal  and  the  land  should  be  primarily 
liable  for  the  debt,  the  principal  afterwards 
again  mortgaged  the  same  land  and  bonds, 
without  the  surety's  knowledge,  to  secure 
a  further  advance.  The  surety  was  allowed 
to  redeem  on  payment  of  only  the  first 


sum.  See  also  Higgins  v.  Frankis,  10 
Jur.  328. 

3  Posty  §  1238  a  ;  Barnes  u  Rackster,  1 
Younge  &  ColL  New  R.  401. 

3  AnU,  §§  494,  499,  600,  501  ;  Pothier, 
on  Oblig.  by  Evans,  nn.  275,  280,  281  ; 
id.  nn.  428,  429,  430  ;  id.  nn.  556,  557, 
558,  559  (nn.  591,  592,  593,  594,  of  the 
French  editions) ;  1  Domat,  Civ.  Law.  B. 
8.  tit  1,  §  6,  per  tot  pp.  877,  878,  379 ; 
2  Voet,  ad  Pand.  Lib.  46,  tit  1,  §§  27,  28, 
29,  30 ;  ante,  §§  494,  499,  500. 

*  Dig.  Lib.  20,  tit.  4,  L  16,  17,  1.  11, 
§  4,  L  12,  §  9. 
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is  an   irresistible  inference  from   the  principles   upon   which   it  is 
founded.^ 

§  G37.  Lord  Karnes  has  put  the  very  case,  as  founded  in  a  clear 
and  indisputable  principle  of  natural  equity.  After  having  adverted 
to  the  cases  of  sureties  (fidejassores),  and  correi  debendi  (debtors 
bound  jointly  and  severally  to  the  same  creditor),^  he  proceeds  to 
state :  "  Another  connection,  of  the  same  nature  with  the  former,  is 
that  between  one  creditor,  who  is  infeft  in  two  different  tenements 
for  his  security,  and  another  creditor  who  hath  an  infeftment  on  one 
of  the  tenements  of  a  later  date.  Here  the  two  creditors  are  con- 
nected, by  having  the  same  debtor,  and  a  security  upon  the  same 
subject.  Hence  it  follows,  as  in  the  former  case,  that  if  it  be  the  will 
of  the  preferable  creditor  to  draw  his  whole  payment  out  of  that 
subject,  in  which  the  other  creditor  is  infeft,  the  latter,  for  his  relief, 
is  entitled  to  have  the  preferable  security  assigned  to  him ;  which 
can  be  done  upon  the  construction  above  mentioned.  For  the  sum 
recovered  by  the  preferable  creditor  out  of  the  subject  on  which  the 
other  creditor  is  also  infeft  is  justly  understood  to  be  advanced  by 
the  latter,  being  a  sum  which  he  Avas  entitled  to,  and  must  have 
drawn,  had  not  the  preferable  creditor  intervened  ;  and  this  sum  is 
held  to  be  purchase-money  of  the  conveyance.  This  construction, 
preserving  the  preferable  debt  entire  in  the  person  of  the  second 
creditor,  entitles  him  to  draw  payment  of  that  debt  out  of  the  other, 
tenement.  By  this  equitable  construction,  matters  are  restored  to 
the  same  state  as  if  the  first  creditor  had  drawn  his  payment  out  of 
the  separate  subject,  leaving  the  other  entire,  for  payment  of  the 


*  See  Pothier  on  Oblig.  bv  Evans,  nn. 
620,  521,  622  (nn.  655,  566,  667,  of 
the  French  editions),  B.  There  arc 
three  texts  of  the  civil  law  |)ointing  to 
eases  of  hyjMthecations  or  mortgages, 
which  bear  upon  the  subject.  In  the 
Code  it  is  said  :  Non  omnino  succedunt  in 
locum  hypothecarii  creditoris  hi  quonim 
}Micunia  aa  creditorem  transit.  Hoc  enim 
tunc  obsci-vatur ;  cum  is,  ijni  pecuniam 
postea  dat,  sub  hoc  pacto  credat,  ut  idem 
pignus  ei  obligetur,  et  in  locum  ejus  succe- 
dat  Quod  cum  in  persona  tua  factum 
non  sit  (judicatum  est  euim  te  pignora 
non  accepisse),  frustra  putas  tibi  auxilio 
opus  esse  Constitutionis  nostras  ad  cam 
rem  pertinentis.  And  again  :  Si  potiores 
creditores  pecunia  tua  dimissi  sunt,  quibus 
obligata  fuit  posseasio,  quam  emisse  te 
dicis,  ita  ut  pretium  per  veniret  ad  eosdem 
priores  creditores,  in  jus  eorum  successisti ; 
.et  contra  eos,  qui  inferiores  illis  fuerunt, 
justa  defensione  te  tueri  potes.  And  again  : 
Si  prior  Respublica  contraxit,  fundusque  ei 
est  obligatus,  tibi  secundo  creditori  otfer- 
enti  pecuniam  potestas    est   ut  succedas 


ctiam  in  jus  Reipublicse.  Cod.  Lib.  8, 
tit  19,  1.  1,  3,  4.  Pothier  has  expounded 
the  sense  of  these  passages  witli  aumirable 
clearness.  Pothier  on  Oblig.  by  Evans, 
n.  621,  B.  (3)  (n.  556  of  the  French  edi- 
tions). Domat,  B.  3,  tit  1,  §  3,  art  6, 
says  :  "  Although  the  creditor  who  has  a 
mortage,  whether  general  or  special,  may 
exercise  his  right  on  all  lands  and  tene- 
ments that  are  subject  to  the  mortgage, 
and  even  on  those  which  are  in  possession 
of  third  persons ;  yet  it  seems  agreeable  to 
equity,  that  if  he  can  hope  to  recover  pay- 
ment of  his  debt  out  of  the  other  effects, 
which  remain  of  the  debtor,  he  should  not 
begin  with  troubling  the  third  possessor, 
even  although  his  mortgage  was  special; 
but  that,  befbre  he  molests  the  thinl  pos- 
sessor, and  gives  occasion  to  the  conse- 
3uenccs  of  having  recourse  against  the 
ebtor,  he  ought  to  discuss  the  otlier 
etfects  remaining  in  the  debtor's  posse i- 
sion."  Sec  also  Domat's  note,  ibid.,  and 
Cod.  Lib.  8,  tit  14,  1.  2 ;  atUe,  §  494, 
notes  (»)*and  («). 
2  Ersk.  Inst.  B.  8,  tit  3,  §  74. 
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second  creditor.  Utility,  also,  concurs  to  support  this  equitable 
claim."  ^ 

§  G38.  But  the  interposition  of  courts  of  equity  is  not  confined  to 
cases  strictly  of  two  funds,  and  of  different  mortgages ;  for  it  ivill  be 
applied  (as  we  have  seen)  in  favour  of  sureties,  where  the  creditor  has 
collateral  securities  or  pledges  for  his  debt.^  In  such  cases,  the  court 
will  place  the  surety  exactly  in  the  situation  of  the  creditor,  as  to 
such  securities  or  pledges,  whenever  he  is  called  upon  to  pay  the 
debt ;  for  it  would  be  against  conscience,  that  the  creditor  should  use 
the  securities  or  pledges  to  the  prejudice  of  the  sureties,  or  refuse  to 
them  the  benefit  thereof,  in  aid  of  their  own  responsibility.^  And, 
on  the  other  hand,  if  a  principal  has  given  any  securities  or  other 
pledges  to  his  surety,  the  creditor  is  entitled  to  all  the  benefit  of  such 
securities  or  pledges  in  the  hands  of  the  surety,  to  be  applied  in  pay- 
ment of  his  debt* 

§  638  a.  And  even  where  the  surety  had  effected  an  insurance 
upon  the  life  of  the  principal,  with  his  consent,  and  the  principal  had 
deceased,  making  the  surety  his  executor,  who  had  received  the 
money  upon  the  policy,  to  the  full  amount  of  the  debt ;  it  was  held, 
that  so  far  as  it  was  not  required  to  indemnify  the  surety,  it  ought  to 
be  applied  in  payment  of  the  debt.^ 

§  639.  Courts  of  equity  do  not  stop  here.  If  the  debt  is  due  and 
the  creditor  does  not  choose  to  call  upon  the  debtor  for  payment,  the 
surety  may  come  into  equity  by  a  bill  against  the  creditor  and  the 
debtor,  and  compel  the  latter  to  make  payment  of  the  debt,  so  as  to 
exonerate  the  surety  from  his  responsibility ;  for  it  is  unreasonable 
that  a  man  should  always  have  such  a  cloud  hang  over  him.^  In 
cases  of  this  sort,  there  is  not,  however  (as  has  been  already  stated), 
any  duty  of  active  diligence  incumbent  upon  the  creditor.  It  is  for 
the  surety  to  move  in  the  matter.  But  if  the  surety  requires  the 
exercise  of  such  diligence,  and  there  is  no  risk,  delay,  or  expense 
to  the  creditor,  or  a  suitable  indemnity  is  offered  against  the 
consequences  of  risk,  delay,  and  expense,  it  seems  that  the  surety 
has  a  right  to  call  upon  the  creditor  to  do  the  most  he  can  for 


»  1  Karnes,  Equity,  B.  1.  Pt.  1,  cli.  8, 
§  1,  pp.  122,  123. 

'  Com.  Dig.  Chancery,  4  D.  6  ;  Stirling 
V,  Forrester,  3  Bligh,  590,  691  ;  ante,  §i 
327,  499,  602. 

»  Aldrich  V,  Cooper,  8  Ve8.  388,  389. 
See  Gammon  v.  Stone,  1  Yes.  339  ;  Kobin- 
Hon  V,  Wilson,  2  Mad.  Ch.  669  ;  Ex  parte 
Rushforth,  10  Ves.  410,  414  ;  Wright  v. 
Morley,  11  Ves.  28  ;  Parsons  u  Ruodock, 
2  Vem.  608  ;  Ex  parU  Kendall,  17  Ves. 
620 ;  Wright  v.  Simpson,  6  Ves.  734  ; 
Stirling  v.  Forrester,  3  Bligh,  590,  691 ; 


ante,  §§  324,  326. 

*  Wright  V.  Morley,  11  Ves.  22  ;  ante, 
§§  327,  499,  668. 

*  l^a  V,  Hinton,  6  De  G.,  M.  k  G.  823. 
See  also  Drysdale  v.  Piggott,  22  Beav. 
238 

^Anie,  §§  327,  494,  499  d  ;  Ranelagh  v. 
Hayes,  1  Vern.  189,  190  ;  1  Kq.  Abridg. 
17,  PI.  6  ;  id.  79,  PI.  6  ;  Wright  r.  Simp- 
son,  6  Ves.  734  ;  Antrobas  v,  Davidson,  3 
Meriv.  679 ;  Nisbet  v.  Smith,  2  Bro.  Ch. 
679 ;  Lee  v.  Kook,  Mosely,  318.  But  see 
Cottin  V.  Blane,  2  Anstr.  644. 
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his   beDefit;    and,  if  he  will   not,  a  court   of  equity   will   compel 
him.^ 

§  640.  But,  as  between  the  debtor  himself  and  the  creditor,  where 
the  latter  has  a  formal  obligation  of  the  debtor,  and  also  a  security 
or  a  fund,  to  which  he  may  resort  for  payment,  there  seems  to  be  no 
ground  to  say  (at  least,  unless  some  other  equity  intervenes),  that  a 
court  of  equity  ought  to  compel  the  creditor  to  resort  tq  such  fund, 
before  he  asserts  his  claim  by  a  personal  suit  against  his  debtor. 
Why,  in  such  a  case,  should  a  court  of  equity  interfere  to  stop  the 
election  of  the  creditor,  as  to  any  of  the  remedies  which  he  possesses 
in  virtue  of,  or  under,  his  contract  ?  There  is  nothing  in  natural  or 
conventional  justice  which  requires  it.  It  is  true  that  a  different 
doctrine  has  been  strenuously  maint^ained  by  very  learned  judges,  in 
a  most  elaborate  manner.^  But  their  opinions,  however  able,  have 
been  met  by  a  reasoning  exceedingly  cogent,  if  not  absolutely  con- 
clusive, on  the  other  side.  And,  at  all  events,  the  settled  doctrine 
now  seems  to  be,  in  conformity  to  the  early,  as  well  as  the  latest, 
decisions,  that  the  debtor  himself  has  no  right  to  insist  that  the 
creditor,  in  such  a  case,  should  pretermit  any  of  his  remedies,  or  elect 
between  them,  unless  some  peculiar  equity  springs  up  from  other 
circumstances.^ 

§  641.  The  civil  law,  as  we  have  seen,  in  the  case  of  sureties, 
required  the  creditor,  in  the  first  instance,  to  pursue  his  remedy 
against  the  debtor.  But,  if  the  surety  thought  himself  in  peril  of 
loss  by  the  delay  of  the  creditor,  he  might  compel  the  latter  to  sue 
the  debtor ;  and  thus  obtain  his  indemnity.  "  Fidejussor  '*  (says  the 
Digest)  *  "  an,  et  prius  quam  solvat,  agere  possit,  ut  liberetur  ?  Xec 
tamen  semper  expectandum  est,  ut  solvat,  aut  judicio  accepto  con- 
demnetur ;  si  diu  in  solutione  reus  cessabit,  aut  certe  bona  sua  dissi- 
pabit ;  prsBsertim,  si  domi  pecuniam  fidejussor  non  habebit,  qua 
numerata  creditori,  mandati  actione  conveniat." .  This  is  a  very 
wholesome  and  just  principle.-^ 


*  Wright  V.  Simpson,  6  Ves.  734 ;  Nisbet 
V,  Smith,  2  Bro.  Ch.  679  ;  Cottia  v.  Blaiie, 
2  Anstr.  644. 

2  See  Lord  Thurlow's  opinion  in  Wright 
V.  Niitt,  1  II.  Bl.  136,  160,  and  Lord 
Loughborough  in  FoUiot  v.  Ogden,  1  H. 
}i\.  1 24.  See  also  Averal  v.  Wade,  Lloyd 
k  Cfoold,  255. 

^  Holditch  V.  Mist,  1  P.  Will.  695  ; 
Weight  V.  Simpson,  6  Ves.  713,  726,  728 
to  738,  Lonl  Eldon's  opinion. 

*  Dig.  Lib.  17,  tit.  1.  1.  38  ;  atUe,  §§ 
327,  494. 

*  Mr.  Chancellor  Kent,  in  his  learned 
opinion  in  Campbell  i\  Macomb,  4  Johns. 
Ch.  538,  speaking  upon  this  subject,  says  : 
^*The  question  on  this  subject,  so  often 


raised  in  the  civil  law,  assumed  the  fact, 
that  the  principal  debtor  was  in  default ; 
Si  diu  in  solutione  reus  cessabit ;  and  when 
it  is  added,  nvJL  certe  bana  sita  dissipabii, 
the  reference  was  still  to  the  cose,  in  whidi 
the  debtor  had  failed  to  pay,  and  was  also 
wasting  his  goods.  I  apprehend  this  must 
be  the  true  construction  ;  for  the  only 
question  raised  by  Marcellus  in  the  t«xt 
referred  to  (Dig.  Lib.  17,  1.  38,  1),  was, 
whether  the  surety  could  seek  indemnity, 
before  he  had  himself  paid,  Fidejussor  a», 
et  2iriits  quam  solvat,  agere  possit,  tU-  libe- 
retur ?  It  was  a  verj'  equitable  provision 
in  the  civil  law  to  afford  a  remeay  to  the 
surety  when  the  debtor  neglected  to  pay, 
though  the  creditor  had  not  required  pay* 


k 
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§  642.  But  although  courts  of  equity  will  thus  administer  relief  to 
both  parties  in  cases  of  double  funds,  which  are  subject  to  the  same 
debt ;  and  will,  in  favour  of  sureties,  marshal  the  securities  for  their 
benefit ;  yet  this  will  be  so  done  in  cases  where  no  injustice  is  done 
to  the  common  debtor ;  for  then  other  equities  may  intervene.  And 
the  interposition  always  supposes,  that  the  parties  seeking  aid  are 
creditors  of  the  same  common  debtor ;  for  if  they  are  not,  they  are 
not  entitled  to  have  the  funds  marshalled,  in  order  to  leave  a  larger 
dividend  out  of  one  fund,  for  those  who  can  claim  only  against  that. 
The  principle  may  be  easily  illustrated,  by  supposing  the  case  of  a 
joint  debt  due  to  one  creditor  by  two  pei'sons,  and  a  several  debt  due 
by  one  of  them  to  another  creditor.     In  such  a  case,  if  the  joint 


ment,  and  though  the  surety  had  not 
actually  advanced  the  debt.  But  it  would 
not  have  been  very  just  to  have  given  the 
surety  an  action  for  indemnity  against  the 
debtor,  before  the  latter  was  in  default, 
and  when  such  a  previous  claim  made  no 
part  of  the  original  contract  The  debtor, 
as  the  civil  law  truly  observes  in  another 
place  (Dig.  Lib.  17,  1,  22,  1),  has  an  inte- 
rest not  to  be  compelled  to  pav  before  the 
day ;  and  yet  I  perceive  that  several 
writers  on  the  civil  law  (Domat,  Part  L 
B.  3,  tit.  i,  §  3,  art.  8  ;  Wood's  Institutes 
of  the  Civil  Law,  p.  227  ;  Brown's  Lec- 
tures on  the  Civil  Law,  YoL  1.  362)  refer 
to  this  very  text  to  prove,  that  if  the 
surety  be  in  peril,  he  may  sue  before  the 
time  of  payment,  to  be  indemnified  or  dis- 
charged. It  may  be  so  ;  but  these  writers 
refer  to  no  other  text  but  that  already 
cited,  and  that  certainly  does  not,  by  any 
necessary  interpretation,  warrant  the  doc- 
trine. Indeed,  it  seems  to  preclude  it : 
because  the  remedy  was  intended  or  j^ro- 
vided  (and  so  it  is  expressed)  es(^)ecial]y 
for  the  case  of  a  surety,  who  could  not 
conveniently  discharge  the  debt  himself, 
and  have  his  regular  recourse  over,  at 
once,  by  the  action  niaiuiatiinu  It  was  a 
benevolent  provision  in  that  view,  and 
just  in  no  other.  In  other  parts  of  the 
Pandects  (Dig.  Lib.  17,  1,  22,  1,  and  Lib. 
46,  1,  31),  Paul  and  Ulpian  lay  down  a 
rule  in  respect  to  sareties,  in  perfect 
accordance  with  the  construction  I  have 
ventured  to  adopt ;  for  they  say,  that  if 
the  surety  pays  before  the  day,  he  cannot 
have  recourse  over  to  the  debtor,  until  the 
day  of  payment  has  ariived.  A  number 
of  civilians,  who  have  very  fully  discussed 
the  rights  and  remedies  of  sureties  under 
the  civil  law,  and  always  with  this  text  of 
Marcellus  in  view,  give  us  no  intimation 
of  sach  a  doctrine.  The  general  nile  of 
the  civil  law  was,  that  the  action  by  the 
surety  ^inst  his  principal  depended  upon 
hifl  having  paid  the  creditor.  [Inst.  Lib. 
8,  21,  6,  and  Ferriere's  Inst.  h.  t]  And 
the  caao8|  in  which  ho  might  have  recourse 


over,  before  payment,  were  all  sx)ecial 
cases ;  as,  where  judgment  had  already 
passed  against  the  surety,  or  the  debtor 
was  in  failing  circumstances,  or  such  a 
recourse  over  was  part  of  the  original  con- 
tract, or  the  debtor  had  neglected  a  long 
time,  as  from  three  to  ten  years,  to  pay, 
or  the  creditor  to  demand.  In  all  these 
excepted  cases,  the  surety  might  sue  the 
debtor,  for  his  indemnity  or  discharge. 
Bat  when  might  he  sue  him  ?  Not  before 
the  debt  was  due  and  payable  to  the  cre- 
ditor, but  l)efore  the  surety  had  paid  the 
creditor.  The  authorities  to  which  I  now 
refer  (Hub.  Pnelect.  Lib.  8,  tit.  21,  De 
Fide  JiutaoribuSt  11  ;  Voet,  ad  Pand.  Lib. 
46,  tit.  1,  34  ;  Pothier,  Traite  des  Oblig. 
n.  441 ;  Ersk.  Inst.  B.  3,  c.  65)  aU  con- 
sider these  exceptions  as  only  providing 
for  the  relief  of  the  surety,  anln  sohUionem. 
Ho  may  sue  the  principal  debtor  before  be 
has  actually  paid  the  debt ;  and  the  ex- 
ceptions were  to  relieve  him  from  that 
burden ;  for,  without  one  of  these  special 
causes,  says  the  Code,  there  would  be  no 
foundation,  before  payment,  for  the  action 
of  Mandatum.  [Nulla  ju ins  rcUioney  ante- 
quam  satis  creditori  pro  cafeceris,  earn  cui 
solutiorunn  urgeri  ccrtum  est.  Code  4,  35, 
10.]  This  plain  and  e<iuitable  principle, 
that,  until  tne  debtor  is  in  default,  either 
in  his  contract  with  the  creditor,  or  in  his 
contract  with  the  surety,  he  is  not  bound 
to  pay  or  indemnify,  seems  to  pervade 
equally  every  part  of  the  civil  law.  Pothior 
says  (ubi  sup.  n.  442),  that  if  the  obliga- 
tion, to  which  the  surety  has  acceded, 
must,  from  its  nature,  exist  a  long  time, 
as,  if  he  was  surety  for  the  due  execution 
of  a  trust,  he  cannot,  within  the  time,  sue 
the  principal  debtor  or  trustee  for  his  dis- 
charge, for  fie  kncWf  or  ought  to  liava 
known^  the  nature  of  the  obligation  he  con^ 
traded.  Though,  where  he  is  surety  in- 
definitely, as,  fur  payment  of  an  annuity, 
he  may,  after  a  long  time,  as,  sav  ten 
vears,  demand  that  the  principid  debtor 
liberate  him,  by  redeeming  the  annuity," 
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creditor  obtains  a  judgmcat  against  the  joint  debtors,  and  the  several 
creditor  obtains  a  subsequent  judgment  against  his  own  several 
debtor  ;  a  court  of  equity  will  not  compel  the  joint  creditor  to  resort 
to  the  funds  of  one  of  the  joint  debtors,  so  as  to  leave  the  second 
judgment  in  full  force  against  the  funds  of  the  other  several  debtor. 
At  least,  it  will  not  do  so,  unless  it  should  appear  that  the  debt, 
though  joint  in  form,  ought  to  be  paid  by  one  of  the  debtora  only ; 
or  there  should  be  some  other  supervening  equity. 

§  G43.  Another  case  has  been  put,  of  a  similar  nature,  by  Lord 
Eldon.  "  We  have  gone  this  length  "  (said  he) :  "  If  A.  has  a  right 
to  go  upon  two  funds,  and  B.  upon  one,  having  both  the  same  debtor, 

A.  shall  take  payment  from  that  fund,  to  which  he  can  resort  exclu- 
sively, that,  by  those  means  of  distribution,  both  may  be  paid.  That 
takes  place,  where  both  are  cre(Jitors  of  the  same  person,  and  have 
demands  against  funds,  the  property  of  the  same  person.  But  it  was 
never  said,  that,  if  I  have  a  demand  against  A.  and  B.,  a  creditor  of 

B.  shall  compel  me  to  go  against  A.,  without  more ;  as  if  B.  himself 
could  insist,  that  A.  ought  to  pay  in  the  first  instance,  as  in  the  ordi- 
nary case  of  drawer  and  acceptor,  or  principal  and  surety,  to  the 
intent,  that  all  obligations  arising  out  of  these  complicated  relations 
may  be  satisfied.  But  if  I  have  a  demand  against  both,  the  creditors 
of  B.  have  no  right  to  compel  me  to  seek  payment  from  A.,  if  not 
founded  in  sovie  equity,  giving  B.  the  right  for  his  own  sake,  to 
compel  me  to  seek  payment  from  A."  ^ 

§  644.  Upon  this  ground,  where  there  was  a  partnership  of  five 
persons,  one  of  whom  died,  and  the  other  four  partners  continued  the 
partnership,  and  afterwards  became  bankrupt;  and  the  creditors  of 
the  four  surviving  partners  sought  to  have  the  debts  of  the  five  paid 
out  of  the  assets  of  the  deceased  partner,  so  that  the  dividend  of  the 
estate  of  the  four  bankrupts  might  be  thereby  increased  in  favour  of 
their  exclusive  creditors;  without  showing,  that  the  assets  of  the 
deceased  partner  ought,  as  between  the  partners,  to  pay  those  debts, 
or  that  there  was  any  other  equity  to  justify  the  claim ;  the  court 
refused  the  relief.  On  that  occasion,  the  Lord  Chancellor  said: 
That,  even  if  it  was  clear  that  the  creditors  of  the  five  partners  could 
go  against  the  separate  assets  of  the  deceased  partner  (which,  of 
course,  depended  upon  equitable  circumstances,  as  the  legal  remedy 
was  against  the  survivors  only) ;  yet,  if  it  was  not  clear  that  the 

»  Ex  parte  Kendall,  1 7  Ves.  520.   Where  &c.  Ins.  Co.  v.  Lamb,  2  De  G.,  J.  &  Sm. 

a  mortgage    covered  policies  of   life  in-  251.    The  funds  must  be  both  in  existence. 

sui-ance,  and  also  real  estate,  and  but  for  A  call  will  not  be  compelled  to  be  made 

a  clause  protecting  the  mortgagee's  in-  in  order  to  create  one  of  t^e  funds.    In  re 

terest,  the  policy  would  have  been  avoided,  Professional  L.  Ins.  Co.,  3  Eq.  668.     See 

by  suicide  of  the  assured  :  Ifeldf  that  the  In  re  State  F.  Ins.  Co.,  1  De  G.,  J.  &  Sm. 

insurance  company  had  no  right  to  throw  634. 
the  debt  upon  the  real  estate.     Solicitors, 
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survivors  had  a  riglit  to  turn  tbe  creditoi-s  of  the  five  against  those 
assets,  it  did  not  advance  the  claim,  that,  without  such  arrange- 
ment, the  creditors  of  the  four  would  get  less.  Unless  the  latter 
could  establish,  that  it  is  just  and  equitable,  that  the  estate  of 
the  deceased  partner  should  pay  in  the  first  instance,  they  had 
no  right  to  compel  a  creditor  to  go  against  that  estate,  who  had  a 
right  to  resort  to  both  funds.^  Indeed,  there  might  exist  an 
opposite  equity ;  that  of  compelling  the  creditor  to  go  firat  against 
the  property  of  the  survivors,  before  resorting  to  the  estate  of  the 
deceased  partner.^ 

§  645.  The  ground  of  all  these  decisions  is  the  same  general 
doctrine  already  suggested,  though  the  application  of  that  doctrine 
is  necessarily  varied  by  the  circumstances.  Where  a  creditor  has  a 
right  to  resort  to  two  persons,  who  are  his  joint  and  several  debtors,  he 
is  not  compellable  to  yield  up  his  remedy  against  either ;  since  he  has 
a  right  to  stand  upon  the  letter  and  spirit  of  his  contract,  unless  some 
supervening  equity  changes  or  modifies  his  rights.'  If  each  debtor  is 
equally  bound  in  equity  and  justice  for  the  debt,  as  in  the  case  of 
joint  debtors  or  partners,  where  both  have  had  the  full  benefit  of  the 
debt,  the  interference  of  a  court  of  equity,  to  change  the  responsi- 
bility from  both  debtors  or  partners  to  one,  would  seem  to  be  utterly 
without  any  principle  to  support  it,  unless  there  was  a  duty  in  one  of 
the  debtors  or  partners  to  pay  the  debt  in  discharge  of  the  other. 
And,  if  this  be  so,  d  fortiori,  the  creditors  of  one  of  the  debtors,  or 
partners,  cannot  be  entitled  to  such  interference  for  their  own  benefit ; 
for  they  can,  in  no  just  sense,  in  such  a  case,  work  out  any  right, 
except  through  the  equity  of  the  debtor,  or  partner  under  whom 
their  title  is  derived. 


1  Lord  EldoD,  in  £x  parte  Kendall,  17 
Ves.  520. 

3  Ibid. 

3  The  rule  as  to  marshalling  will  not 
be  applied  to  the  injury  of  third  parties 
having  equal  equities.  See  Dolphin  v.  Ayl- 
ward,  L.  A.  4  H.  L.  486  ;  In  re  Mower's 
Trusts,  8  Eq.  110.  The  rule  is  not  to 
be  so  appliea  as  to  prevent  prior  creditor 
from  reiuising  his  whole  debt.  In  South  v. 
Bloxam,  2  U.  &  M.  457,  securities  were 


marshalled  against  a  surety  in  favour  of  a 
second  mortgagee,  in  such  manner  as  to 
deprive  the  surety  of  his  right  to  ^e  cost 
of  nis  defence,  which,  as  against  the  prin- 
cipal debtor,  he  would  have  had  the  right 
to  tack  to  his  mortgage.  Eauity  in  mar- 
shallinff  assets  of  a  deceasea  person  will 
not  oraer  sale  of  an  estate,  subject  to 
mortgage,  free  of  the  mortgage,  without 
the  consent  of  the  mortgagee.  Wickenden 
V,  Rayson,  6  De  G.,  M.  &  G.  210. 
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CHAPTER   XIV. 

PARTITION. 

§  646-648.  Equity  jurisdiction  iu  partition  rests  on  defect  of  legal  remedy. 

§  649.  It  may  also  be  convenient  for  special  reasons. 

§  650.  Lord  Redesdale*s  exposition  of  its  foundation. 

§  651.  Equity  grants  more  perfect  relief,  by  discovery  and  removing  obstructions. 

§  652.  Equity  makes  partition  by  means  of  decreeing  conveyances,  by  parties  aid  juris, 

§  653.  Remedy  in  equity  to  some  extent  discretionary. 

§  654,  655.  Courts  of  equity  can  make  compensation  to  some  parties. 

§  656-656  c.  Other  grounds  of  preferring  equitable  relief. 

^  657.  May  assign  different  parcels  to  different  parties. 

J5  658.  Recapitulation. 

^  658  a.  Rule  as  to  costs  in  partition. 

§  658  h.  Partition  will  not  be  granted  in  certain  cases. 

§  646.  Another  head  of  concurrent  jurisdiction  is  that  of  Par- 
tition in  cases  of  real  estate,  held  by  joint  tenants,  tenants  in 
common,  and  coparceners.  It  is  not  easy,  as  lias  been  well  observed 
by  Mr.  Fonblanque,  to  trace  back  or  establish  the  origin  of  any 
branch  of  equitable  jurisdiction.^  But  the  jurisdiction  of  courts  of 
equity  in  cases  of  partition  is,  beyond  question,  very  ancient.^  It  w 
curious  enough  to  observe  the  terms  of  apparent  indignation  with 
which  Mr.  Hargrave  has  spoken  of  this  jurisdiction,  as  if  it  were  not 
only  new,  but  a  clear  usui*pation.  Yet  he  admits  its  existence  and 
practical  exercise,  as  early  as  the  reign  of  Queen  Elizabeth, '"* — a  period 
so  remote,  that  at  least  one-half  of  the  law,  which  is  at  present,  by 
way  of  distinction,  called  the  common  law,  and  regulates  the  rights  of 
propertj',  and  the  operation  of  contracts,  and  especially  of  commer- 
cial contracts,  has  had  its  origin  since  that  time.  "  A  new  and  com- 
pulsory mode  of  partition  (says  Mr.  Hargrave)  has  sprung  up,  and  is 
now  fully  established :  namely,  by  decree  of  chancery,  exercising  its 
equitable  jurisdiction  on  a  bill  filed,  praying  for  a  partition ;  in  which 


»  1  Fonbl.  Eq.  B.  1,  ch.  1,  §  3,  note 
(/) ;  MiUer  v.  Warmington,  1  Jac.  k  Walk. 
484. 

-  The  jurisdiction  of  courts  of  equity, 
however,  did  not  extend  to  all  real  esiates. 
Thf-y  had  no  power,  previous  to  stat.  4  & 
5  Vict.  ch.  35,  §  85,  to  direct  the  partition 
of  copyholds,  nor  of  customary  freeholds. 
HomoHstlc  V.  Charlesworth,  11  Sim.  315  ; 
Joixj  r.  Mor.slifad,  0  Uciv.  217.  Burrell 
r.  Dodd,  3  13.  &  P.  378  ;  although  they 


might  decree  specific  performance  of  an 
agreement  to  divide  copyholds,  Bolton  v. 
Ward,  4  Harc,  350.  And  a  partition  of  a 
manor  is  within  the  power  of  a  court  of 
ecjuity.  H  anbury  v,  Hussey,  14  Beav. 
15*2.  The  writ  of  partition  at  law  being 
abolished  by  stat.  3  &  4  Will.  IV.  ch,  '11, 
§  36,  equity  now  has  exclusive  juristliction. 
*  Sco  Mr.  Fonblanqup's  remarks  on  the 
passage,  1  Fonbl.  Eq.  B.  1,  ch,  1,  §  3, 
note  (/). 
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• 
it  is  usual  for  the  court  to  issue  a  commission  for  the  pui*pose  to 

various  persons,  who  proceed  without  a  jury.  How  far  this  branch  of 
equitable  jurisdiction,  so  trenching  upon  the  writ  of  partition,  and 
wresting  from  a  court  of  common  law  its  ancient  exclusive  jurisdic- 
tion of  this  subject,  might  be  traced  by  examining  the  records  of 
chancery,  I  know  not.  But  the  earliest  instance  of  a  bill  of  partition, 
I  observe,  to  be  noticed  in  the  printed  books,  is  a  case  of  the  48th 
Elizabeth,  in  TothilFs  Transactions  of  Chancery,  title  'Partition.'^ 
According  to  this  short  report  of  the  case,  the  court  interfered  from 
necessity,  in  respect  of  the  minority  of  one  of  the  parties,  the  book 
expressing  that,  on  that  account,  he  could  not  be  made  a  party  to  a 
writ  of  partition  ;  which  reason  seems  very  inaccurate ;  for,  if  Lord 
Coke  is  right,  that  writ  doth  lie  against  an  infant,  and  he  shall  not 
have  his  age  in  it,  and  after  judgment  he  is  bound  by  the  partition.^ 
But  probably,  in  Lord  Coke's  time,  this  was  a  rare,  and  rather 
unsettled,  mode  of  compelling  partition  ;  for,  I  observe,  in  a  case  in 
chancer^',  of  the  6th  Car.  I.,  which  was  referred  to  the  judges  on  a 
point  of  law  between  two  coparceners,  that  the  judges  certified  for 
issuing  a  writ  of  partition  between  them,  and  that  the  court  ordered 
one  accordingly ;  which  I  presume  would  scarcely  have  been  done,  if 
the  decree  for  partition,  and  a  commission  to  make  it,  had  then  been 
a  current  and  familiar  proceeding  with  chancery.^  However,  it 
appears  by  the  language  of  the  court,  in  a  very  important  cause,  in 
which  the  grand  question  was,  whether  the  Lord  Chancellor  here 
could  hold  plea  of  a  trust  of  lands  in  Ireland,  that  in  the  reign  of 
James  II.,  bills  of  partition  were  become  common."  * 

§  647.  These  remarks  of  the  learned  author  are  open  to  much 
criticism,  if  it  were  the  object  of  these  commentaries  to  indulge  in 
such  a  course  of  discussion.  It  cannot,  however,  escape  notice  that, 
when  the  learned  author  speaks  of  this  branch  of  equitable  jurisdic- 
tion as  trenching  upon  the  writ  of  partition,  and  wresting  from  the 
courts  of  common  law  their  ancient  eocdusive  jurisdiction  over  the 
subject,  he  assumes  the  very  matter  in  controversy.  That  the  writ 
of  partition  is  a  veiy  ancient  course  of  proceeding  at  the  common  law 
is  not  doubted^  But  it  by  no  means  follows,  that  the  courts  of 
common  law  had  an  exclusive  jurisdiction  over  the  subject  of  parti- 
tion. The  contrary  may  fairly  be  deemed  to  have  been  the  case,  from 
the  notorious  inadequacy  of  that  writ  to  attain,  in  many  cases,  the 
purposes  of  justice.  Thus,  for  instance,  we  know  that  until  the  reign 
of  Henry  VIII.  no  writ  of  partition  lay,  except  in  the  case  of  par- 
ceners.    Littleton  (§  264)  .expressly  says,  "  For,  such  a  writ  lyeth  by 

»  Speke  V.  Walrond,  &c.  (a),  Tothill*s  '  Chan.  49. 

TronB.  155  (editw  1649).  *  Hargrave's  note  (2)  to  Co.  Litt.  169  c;. 

s  Co.  litt.  171  b. 
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parceners  only."  And  to  show  how  narrowly  the  whole  remedial 
justice  of  this  writ  was  construed,  it  was  the  known  settled  doctrine, 
that,  if  "two  coparceners  be,  and  one  should  aliene,  in  fee,  the 
remainder  parcener  might  bring  a  writ  of  partition  against  the 
alienee;  but  the  alienee  could  not  have  such  a  writ  against  the 
parcener.  And  the  like  diversity  existed  in  cases  of  a  writ  of  par- 
tition by  or  against  a  tenant  by  the  curtesy."  ^  Now,  such  a  case 
would,  upon  the  very  face  of  it,  constitute  a  clear  case  for  the  inter- 
position of  a  court  of  chancery ;  upon  the  ground  of  the  total  defect 
of  any  remedy  at  law,  and  yet  of  an  unquestionable  equitable  right 
to  partition.  Cases  of  joint  tenancy  and  tenancy  in  common  afford 
equally  striking  illustrations.  Until  the  statute  of  31st  Henry  VIIL 
ch.  1,  and  32d  Henry  VIII.  ch.  32,  no  writ  of  partition  lay  at  law  for 
a  joint-tenant  or  tenant  in  common.^  And  yet  the  grossest  injustice 
might  have  arisen,  if  a  court  of  chanceiy  could  not  in  such  a  case 
have  interposed  and  granted  relief,  upon  the  analogy  to  the  legal 
remedy.  The  reason  given  at  the  common  law  against  partition  in 
such  cases  was  more  specious  than  solid.  It  was,  that  a  joint  tenancy 
being  an  estate  originally  created  by  the  act  or  agreement  of  the 
parties,  the  law  would  not  permit  any  one  or  more  of  the  tenants  to 
destroy  the  united  possession  without  a  similar  universal  consent 
The  good  sense  of  the  doctrine  would  rather  seem  to  be,  that  the  joint 
tenancy  being  created  by  the  act  or  agreement  of  the  parties,  in  a 
case  capable  of  a  severance  of  interest,  the  joint  interest  should  con- 
tinue (exactly  as  in  cases  of  partnersliip)  so  long  as,  and  no  longer 
than,  both  parties  should  consent  to  its  continuance. 

§  648.  Mr.  Justice  Blackstone  has  cited  the  civil  law,  as  con- 
firmatory of  the  reasoning  of  the  common  law :  ''  Nemo  enim  invisus 
compellitur  ad  communionem."^  But  that  law  deemed  it  against 
good  morals  to  compel  joint  owners  to  hold  a  thing  in  common  ;  since 
it  could  not  fail  to  occasion  strife  and  disagreement  among  them. 
Hence,  the  acknowledged  rule  was,  "  In  communione  vel  societatc 
nemo  compellitur  invitus  detineri.'**  And,  therefore,  a  decree  of 
partition  might  always  be  insisted  on,  even  when  some  of  the  part- 
owners  did  not  desire  it  "  Communi  dividendo  judicium  ideo  neces- 
sarium  fuit,  quod  pro  socio  actio  magis  ad  personates  invicem  prsesta- 
tiones  pertinet,  quam  ad  communem  rerum  divisionem.^  Etsi  non 
omnesi  qui  rem  communem  habent,  sed  certi  ex  his  dividere 
desiderant,  hoc  judicium  inter  eos  accipi  potest."  * 

'  Co.  Litt.  175  a.  Black.  Cqmm.  185,  note  (e). 

2  Co.  Litt.  175  a  ;  2  Black.  Comm.  185  ;  *  Cod.  Tib.  8,  tit.  87, 1,  5  ult. 
Com.   Dig.     Parcener y   C.   6  ;    Miller   v,  *  Dig.  lib.  10,  tit.  8, 1.  1. 
Wnrmington,  1  Jac.  &  Walk.  484  ;  Baring  «  Die.  Lib.  10,  tit  8,  L  8  ;  Fulbeck's 
V,  Nash,  1  Yes.  k  B.  555.  FaralleT,  B.  2,  pp.  57,  58  ;  Ersk.  Inst.  B. 

3  Dig.    Lib.    12,   tit.   6,    1.   26,  §  4 ;  2  8,  tit.  3,  §  56  ;  1  Stair's  Inst  48. 
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.  §  649.  But,  independently  of  considerations  of  this  sort,  which 
might  have  brought  many  cases  of  partition  into  the  coui*t  of  chan- 
cery, in  very  early  times,  from  the  manifest  defect  of  any  remedy  at 
law,  there  must  have  been  many  cases,  where  bills  for  partition  were 
properly  entertainable  upon  the  ordinary  ground  of  a  discovery 
wanted,  or  of  other  equities,  intei*vening  between  the  partiea^  Lord 
Loughborough,  upon  one  occasion,  said  that  there  is  no  original  juris- 
diction in  chancery  in  partition,  which  is  a  proceeding  at  the  common 
law.2  This  may  be  true  sub  modo,  where  the  party  is  completely 
remediable  at  law ;  but  not  otherwise.  On  another  occasion  his  lord- 
ship said :  "  A  party,  choosing  to  have  a  partition,  has  the  law  open 
to  him  ;  there  is  no  equity  for  it.  But  the  jurisdiction  of  this  court 
obtained  upon  a  principle  of  convenience.  It  is  not  for  the  court  to 
say,  one  party  shall  not  hold  his  estate,  as  he  pleases ;  but  another 
person  has  also  the  same  right  to  enjoy  his  part,  as  he  pleases ; 
and,  therefore,  to  have  the  estate  divided.  The  law  has  provided,  that 
one  shall  not  defeat  the  right  of  the  other  to  the  divided  estate.  Then 
the  only  question  is,  whether  the  legal  mode  of  proceeding  is  so  con- 
venient, as  the  means  this  court  affords,  to  settle  the  interests  between 
them  with  perfect  fairness  and  equality  ?  It  is  evident  that  the  com- 
mission is  much  more  convenient  than  the  writ;  the  valuation  of 
these  proportions  is  much  more  considered  :  the  interests  of  all  pai'ties 
are  much  better  attended  to ;  and  it  is  a  work  carried  on  for  the 
common  benefit  of  both."  ^ 

§  650.  This  language  (it  must  certainly  be  admitted)  is  sufficiently 
loose  and  general.  But  it  appears  to  be  by  no  means  a  just  descrip- 
tion of  the  true  nature  and  reason  of  the  jurisdiction  of  courts  of 
equity  in  cases  of  partition.  It  is  not  a  jurisdiction  founded  at  all  in 
mere  convenience  ;  but  in  the  judicial  incompetency  of  the  courts  of 
common  law,  to  furnish  a  plain,  complete,  and  adequate  remedy  for 
such  cases.*  The  true  ground  is  far  more  correctly  stated  by  Lord 
Redesdale,  in  his  admirable  Treatise  on  Pleadings  in  Equity.  ''  In 
cases  of  partition  of  an  estate,"  says  he,  "  if  the  titles  of  the  parties  are 
in  any  degree  complicated,  the  difficidties  which  have  occurred  in 
proceeding  at  the  common  law  have  led  to  applications  to  courts  of 
equity  for  partitions,  which  are  effected  by  first  ascertaining  the 
rights  of  the  several  persons  interested ;  and  then  issuing  a  commis- 
sion to  make  the  partition  required ;  and,  upon  the  return  of  the 
commissioners^  and  confirmation  of  that  return  by  the  court,  the 


*  See  Watson  v,  Dnke  of  Northomber-  665. 

land,  11  Yes.  166,  arguendo,  *  Mitford,    £q.   PI.   by   Jeremy,   120  ; 

'  Mundy  v.  Mnndy,  2  Yes.  Jr.  124.  Strickland  v.  Strickland,  6  Bear.  77,  81 ; 

'  Calmady  v,  Calmady,  2  Yes.  Jr.  670.  ante,  §  627,  note. 
See  also  Buing  v,  Nash,  1  Yes.  k  Beam. 
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partition  is  finally  completed  by  mutual  conveyances  of  the  allot- 
ments made  to  the  several  parties."  ^ 

§  651.  The  ground,  here  stated,  is  of  a  complication  of  titles,  as 
the  true  foundation  of  the  jurisdiction.  But  it  is  not  even  here 
expressed  with  entire  legal  precision.  However  complicated  the 
titles  of  the  parties  might  be,  still,  if  they  could  be  thoroughly 
investigated  at  law,  in  the  usual  course  of  proceedings  in  the  common- 
law  courts,  there  would  seem  to  be  no  sufficient  reason  for  trans- 
ferring the  jurisdiction  of  such  cases  to  the  courts  of  equity.  The 
true  expression  of  the  doctrine  should  have  been,  that  courts  of  equity 
interfere  in  cases  of  such  a  complication  of  titles,  because  the  remedy 
at  law  is  inadequate  and  imperfect,  without  the  aid  of  a  court  of 
eijuity  to  promote  a  discovery,  or  to  remove  obstructions  to  the  right, 
or  to  grant  some  other  equitable  redress.^  Besides,  the  remedy  in 
courts  of  equity,  even  in  such  cases,  is  more  perfect  and  extensive  than 
at  law ;  for,  in  equity,  conveyances  are  directed  to  be  made  by  the 
parties  in  pursuance  of  the  allotments  of  the  commissioners,  which  is  a 
mode  of  redress  of  great  importance,  as  a  permanent  muniment  of 
title,  and  of  which  a  court  of  law  is,  by  its  own  structure,  incapable. 

§  652.  This  is  very  clearly,  but  briefly  stated,  in  a  judgment  of 
Lord  Bedesdale.  *'  Partition  at  law  "  (said  that  learned  judge),  "  and 
in  equity,  are  different  things.  The  first  operates  by  the  judgment 
of  a  court  of  law,  and  delivering  up  possession  in  pursuance  of  it ; 
which  concludes  all  the  parties  to  it.  Partition  in  equity  proceeds 
upon  conveyance^  to  be  executed  by  the  parties ;  and,  if  the  parties  be 
not  competent  to  execute  the  conveyances,  the  partition  cannot  be 
effectually  had.'*  ^     Hence,  if  the  infancy  of  the  parties,  or  other 


1  Mitford,  Eq.  PI.  by  Jeremy,  120 ;  1 
Fonbl.  Eq.  B.  1,  ch.  1,  §  3,  note  (/),  pp. 
120,  121.  The  commissioners  do  not  as- 
certain the  interests  of  the  respective 
parties  ;  but  the  court  first  ascertains  the 
interest  and  the  proportion  of  each  party 
in  the  land  ;  and  then  the  commissioners 
make  the  allotments  accordingly.  Agar 
V,  Fairfax,  17  Ves.  583.  The  mode  of 
ascertainment  is  through  the  instrumen- 
tality of  a  chief  clerk,  to  whom  the  sub- 
ject is  referred.  Id.  A  commission  is 
not  now  issued,  but  a  partition  is  made 
either  in  chambers  or  at  the  hearing.  See 
§  620  a. 

2  See  Manaton  v.  Squire,'  2  Freem. 
26  ;  Agar  v.  Fairfax,  17  Ves.  533,  see 
p.  551  ;  Watson  v.  Duke  of  Northumbtu-- 
land,  11  Ves.  153;  Mitford,  Eq.  PI. 
by  Jeremy,  120 ;  1  Fonbl.  Eq.  B.  1, 
ch.  1,  §  3,  note  (/),  pp.  20,  21  ;  Jeremy 
on  Equity  Jurisd.  B.  3;  ch'.  1,  §  1, 
pp.  303,  304.  This  is  tho  ground  of  tlie 
]urisdiction,  at  stated  by  Lord  Eldon,  in 
Agar  V.  Fairfax  (17  Ves.  661).  "This 
court"  (said  he)  *' issues  tho  commission. 


not  under  the  authority  of  any  act  of  par- 
liament, but  on  account  of  the  extreme 
diffictdty  attending  the  process  of  ptrtitiou 
at  law  ;  where  the  plaintiff  mnst  prove  his 
title,  as  he  declares,  and  also  the  titles  of 
the  defendants ;  and  judgment  is  ^ven 
for  partition  acconling  to  the  respective 
titles  so  proved.  This  is  attended  with  so 
much  difficulty,  that,  by  analogy  to  the 
jurisdiction  of  a  court  of  equity  in  the 
case  of  dower,  a  partition  inay  be  obfiained 
by  bill.  The  plaintiff  must,  hqwever, 
state  upon  the  record  his  own  title,  and 
tho  titles  of  the  defondantfi ;  and,  wldi  a 
view  to  enable  the  plaintiff  to  obtain  a 
judgment  for  pai-tition,  the  court  -will 
direct  inquiries  to  ascertain  who  are  to- 
gether witli  him  entitled^  to  the  whole  sub- 
ject." The  inquiries  are  (as  we  have  seen), 
by  a  reference  to  a  chief  clerk.  See  the  form 
of  a  Decree  in  Partationj  in  17  Ves.'5it5, 
553,  554 ;  Strickland  v.  Strickland,  6 
Beav.  77,  80,  81  ;  ffw/r,  §  627,  note. 

»  Whaley  i\  Dawson,  2  Sch,  k  Lefr. 
371,  372. 
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cireum  stances,  prevented  such  mutnal  conveyancas,  the  decree  could 
only  extend  to  make  the  partition,  give  possession,  and  order  enjoyment 
accordingly,  until  effectual  conveyances  can  be  made.  If  the  defect 
arose  from  infancy,  the  infant  must  have  had  a  day  after  attaining 
twenty-one  years  to  show  cause  against  the  decree.^  If  a  contingent 
remainder,  not  barrable  or  extinguishable,  were  limited  to  a  person  not 
in  existence,  the  conveyance  could  not  be  made  until  he  came  into 
being,  and  is  capable,  or  until  the  tontingency  was  determined.  An 
executory  devisee  might  occasion  a  similar  embarrassment.  And,  in 
either  of  these  cases,  a  supplemental  bill  was  necessary  to  carry  the 
original  decree  into  execution.* 

§  653.  It  ;is  upon  this  account,  that  Lord  Hardwicke  has  spoken 
of  the  remedy  by  partition  in  equity,  as  being  discretionary,  and  not 
a  matter  of  right  in  the  parties.  "  Here  "  (said  he)  "  the  reason  " 
(that  the  plaintiff  should  show  a  title  in  himself,  and  not  allege, 
generally,  that  he  is  in  possession  of  a  moiety  of  the  land)  "  is  because 
conveyances  are  directed,  and  not  a  partition  only,  which  makes  it 
discretionary,  in  this  court,  where  a  plaintiff  has  a  legal  title  (whether) 
they  (it)  will  grant  a  partition  or  not ;  and  where  there  are  suspicious 
circumstances  in  the  plaintiff's  title,  the  court  will  leave  him  to 
law."  ^  His  lordship  was  here  speaking  of  legal  titles ;  for,  in  the 
same  case,  he  expressly  stated,  that,  where  the  bill  for  a  partition 
was  founded  oh  an  equitable  title,  a  court  of  equity  might  determine 
it ;  or  otherwise,  it  would  be  without  remedy.*  And,  indeed,  if  there 
are  no  suspicious  circumstances,  but  the  title  is  clear  at  law,  the  remedy 
for  a  partition  in  equity  is  as  much  a  matter  of  right,  as  at  law,^ 

§  653  a.  But  it  seems  to  be  well  settled  that  in  the  case  of  a  mere 


>  By  Stat.  13  &  14  Vict.  ch.  60,  §§  7 
and  80,  an  infant  no  loneer  has  a  day  in 
court,  according  to  the  old  forms  of  de- 
crees, but  he  is  declared  a  trustee  of  such 
portions  as  are  awarded  the  other  parties. 

2  Mitford,  Eq.  PL  by  Jeremy,  120,  121  ; 
^ttomey-Gcnend  v,  Hamilton,  1  Mad. 
214  ;  Wills  V.  Slade,  6  Ves.  498 ;  Com. 
Dig.  Chancery,  4  E.  ;  Lord  Brook  v.  Lord 
Hertford,  3  P.  Will.  618,  519  ;  Tuckfield 
V.  BuUer,  1  Dick.  240 ;  Thomas  r.  Gyles, 
2  Yem.  232  ;  Gaskell  v.  Gaskell,  6  Sim. 
643.  See  Martyn  v.  Ferryman,  1  Rep.  in 
Ch.  125,  post,  §  656  a.  As  to  carrying  out 
partition  by  conveyances  in  practice,  see 
Orger  v.  Spark,  9  W.  R.  180  ;  Shepherd 
i\  Churchill,  25  Beav«  21 ;  wliere  jwvrty  is 
a  lunatic,  Me  Bloomar^  2  De  G.  &  J.  88  ; 
Moorehead  v.  Moorehead,  2  Ir.  R.  £q. 
492.  For  the  present  law  see  the  Partition 
Act»,  1868  and  1876. 

3  Cartwright  «,  Pultney,  2  Atk.  380. 
If>  the  plaintiif  does  not  prove  his  title, 
the  bill  will  be  dismissed.  Jope  v.  Mors- 
head,  6  Beav.  213.     A  partition  suit  can- 


not be  made  the  means  of  trying  a  disputed 
title,  but  the  bill  may  be  retained  to  give 
opportunity  to  try  the  title  at  law.  Slade 
V,  Barlow,  7  Eq.  296  ;  Bolton  v.  Bolton. 
7  Eq.  298  n;  Giffard  v.  Williams,  5 
Ch.  546,  reversing  h.  c.  8  £(}.  494. 
Where  all  adult  parties  consent,  it  seems 
a  question  of  law  may  be  determined. 
Burt  V.  Hellyar,  14  Eq.  160.  Uncertainty 
of  shares  is  not  a  fatal  objection,  qs  they 
may  be  made  certain  by  reference  to  a 
master.     Jope  v.  Morshead,  6  Beav.  213. 

*  Ibid,  it  is  essential  to  a  partition  in 
equity,  that  the  legal  title  should  be  before 
the  court.  It  would  be  a  decisive  answer, 
that  the  equitable  title  only  is  before  the 
court ;  for  then,  how  could  the  convey- 
ances be  made,  if  any-  should  be  necessary  ? 
See  the  opinion  of  Sir  Thomas  Plumer 
(Master  of  the  Rolls)  in  Miller  v.  Worming- 
ton,  1  Jac.  &  Walk.  478. 

*  Baring  r.  Nash,  1  Ves.  &  B.  655,  556 ; 
Piirker  v.  Oerrard,  Ambler,  236,  and  Mr. 
Blum's  note. 
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trading  partnership,  when  it  is  dissolved  or  terminated,  any  one  of 
the  partners  is  entitled  to  have  the  whole  assets  disposed  of.  The 
court  will  not,  therefore,  order  a  partition  of  the  real  estate  belonging 
to  the  firm,  among  the  different  partners.^ 

§  654.  In  regard  to  partitions,  there  is  also  another  distinct  ground 
upon  which  the  jurisdiction  of  courts  of  equity  is  maintainable,  as  it 
constitutes  a  part  of  its  appropriate  and  peculiar  remedial  justice. 
It  is,  that  courts  of  equity  are  not  restrained,  as  courts  of  law  are,  to 
a  mere  partition  or  allotment  of  the  lands  and  other  real  estate 
between  the  parties,  according  to  their  respective  interests  in  the 
same,  and  having  the  regard  to  the  true  value  thereof.  But  courts 
of  equity  may,  with  a  view  to  the  more  convenient  and  perfect 
partition  or  allotment  of  the  premises,  decree  a  pecuniary  compensa- 
tion to  one  of  the  parties  for  owelty  or  equality  of  partition,  so  as  to 
prevent  any  injustice  or  unavoidable  inequality.^  This  a  court  of 
common  law  is  not  at  liberty  to  do ;  for  when  a  partition  is  awarded 
by  such  a  court,  the  exigency  of  the  writ  is,  that  the  sheriff  do  cause, 
by  a  jury  of  twelve  men,  the  partition  to  be  made  of  the  premises 
between  the  parties,  regard  being  had  to  the  true  value  thereof ; 
without  any  authority  to  make  any  compensation  for  any  inequality 
in  any  other  manner.*  This  is  in  itself  a  sufficient  ground  of  equity 
jurisdiction. 

§  655.  Cases  of  a  different  nature,  involving  equitable  compensa- 
tion, to  which  a  court  of  law  is  utterly  inadequate,  may  easily  be  put ; 
such,  for  instance,  as  cases,  where  one  party  has  laid  out  large  sums 


>  Wild  V.  Milne,  26  Beav.  504  ;  Craw- 
bhfiy  V.  Maule,  1  Swanst.  495,  518  ;  Darby 
V.  Darby,  8  Drewry,  495,  601. 

'  Co.  Litt.  176  a  and  b ;  id.  168  a.  Pee 
Calmady  ».  Calmady,  2  Ves.  Jr.  570 ; 
Earl  of  Clarendon  r.  Hornby,  1  P.  Will. 
446,  447  ;  Warner  v.  Bayne«,  Ambler, 
689  ;  Storey  v.  Johnson,  2  Younge  &  Coll. 
686,  610,  611 ;  post,  §  657  ;  Cole  v.  Sewell, 

15  Sim.  284.  But  this  power  rests  only 
with  the  court.  The  commissioners  them- 
selves cannot  award  a  sum  to  be  paid  for 
owelty  of  partition.     Mole  r.  Mansfield, 

16  Sim.  41.  It  seems  that  before  the  Par- 
tition Act,  1868,  courts  of  equity  would 
order  a  sale  in  lieu  of  partition  where  satis- 
fied it  was  for  the  benefit  of  all  pailies, 
although  minors  or  parties  out  of  the  realm 
were  interested.  Davis  v,  Turvey,  32 
Beav.  664  ;  Hubbard  v.  Hubbard,  2  H.  & 
M.  38.  But  not  against  the  will  of  one  of 
the  parties  in  interest.  Griffies  v.  Griffies, 
11  W.  R.  943.  But  under  the  Paititiou 
Act,  1868,  81  k  82  Vict  ch.  40,  §§  3,  4, 
and  the  Partition  Act,  1876  (39  &  40  Vict, 
c.  17)i  sale  may  he  ordered  though  not 
assented  to  by  all  parties.  See  Bioebuck 
V.  Chadebet,  8  Eq.  127  (partition  of  part 
and  sale  of  part) ;  France  v.  France,  18 


Eq.  173  (infant) ;  Higgs  v,  Dorkis,  13  Ea. 
280  (married  woman) ;  Holland  v,  Hol- 
land, 13  Eq.  406  (bill  shoiild  pray  for  par- 
tition as  weU  as  sale) ;  Pemberton  v. 
Barnes,  6  Ch.  685  (under  sect  4  a 
sale  is  imperative  on  request  of  half  the 
owners,  unless  others  will  buy  shares  or 
court  sees  good  reason  against  sale).  The 
Partition  Act  has  given  rise  to  much  di£fi- 
culty  as  to  its  construction.  See  amon^ 
other  cases,  Drinkwater  v.  Katcliffe,  20 
Eq.  528  ;  William  v.  Tames,  10  Ch.  204  ; 
Gilbert  v.  Smith,  Pitt  u  Jones,  8  Ch.  D. 
548 ;  11  Ch.  D.  28 ;  5  App.  Caa.  651  ; 
Porter  v.  Lopes,  7  Ch.  D.  358.  The  par- 
tition may  he  confined  to  settinff  off  the 
aliquot  part  of  the  plaintiff,  if  the  defen- 
dants do  not  desire  partition.  Hobeon  r. 
Shei-wood,  4  Beav.  184.  As  to  settixig  off 
shares  or  two  or  more  together,  see  Peers 
V.  Needham,  19  Beav.  816. 

8  Co.  Litt  167  a  ;  Com.  Dig.  Pleader^ 
3  F.  4.  Littleton  (§  251)  has  spoken  of  a 
rent- charge  in  cases  of  partition  for  owelty 
or  equality  in  partition.  But  this  not 
in  a  case  of  compulsive  i)artition  by  writ ; 
but  of  a  voluntary  partition  by  deed  or 
parol,  as  the  context  abundantly  shows. 
Co.  litt.  168  b  :  Litt  §§  260,  352. 
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in  improvements  on  the  estate.  For,  although,  under  such  circum- 
stances, the  money  so  laid  out  does  not,  in  strictness,  constitute  a 
lien  on  the  estate ;  yet,  a  court  of  equity  will  not  grant  a  partition 
without  first  directing  an  account,  and  compelling  the  party  applying 
for  partition  to  make  due  compensation.^  So,  where  one  tenant  in 
common  has  been  in  the  exclusive  perception  of  the  rents  and  profits, 
on  a  bill  for  a  partition  and  account,  the  latter  will  also  be  decreed.^ 
So,  where  one  tenant  in  common,  supposing  himself  to  be  legally 
entitled  to  the  whole  premises,  has  erected  valuable  buildings  thereon, 
he  will  be  entitled  to  an  equitable  partition  of  the  premises,  so  as  to 
give  him  the  benefit  of  his  improvements ;  or  if  that  cannot  be  done, 
he  will  be  entitled  to  a  compensation  for  those  improvements.'* 

§  656.  Indeed,  in  a  great  variety  of  cases,  especially  where  the  pro- 
perty is  of  a  very  complicated  nature,  as  to  rights,  easements,  modes 
of  enjoyment,  and  interfering  claims,  the  interposition  of  a  court 
seems  indispensable  for  the  purposes  of  justice.  For  since  partition 
is  ordinarily  a  matter  of  right,  no  difficulty  in  making  a  partition  is 
.lUowed  to  prevail  in  equity,  whatever  may  be  the  case  at  law,  as  the 
powers  of  the  court  are  adequate  to  a  full  and  just  compensatory 
adjustment.^  There  have  been  cases  disposed  of  in  equity  which 
seemed  almost  impracticable  for  allotment  at  law,  as  in  the  case  of 
the  Cold  Bath  Fields,  in  which  Lord  Hardwicke  did  not  hesitate  to 
act,  notwithstanding  the  admitted  difficulties.^  Nor  does  it  con- 
stitute any  objection  in  equity  that  the  partition  does  not  or  may  not 
finally  conclude  the  interests  of  all  persons  ;  as  where  the  partition  is 
asked  only  by  or  against  a  tenant  for  life,  or  where  there  are  con- 
tingent interests  to  vest  in  persons  not  in  eese,^  For  the  court  will 
still  proceed  to  make  partition  between  the  parties  before  the  court, 
who  possess  competent  present  interests,  such  as  a  tenant  for  life,  or 
for  years.7  gut,  under  such  circumstances,  the  partition  is  binding 
upon  those  parties  only  who  are  before  the  court,  and  those  whom 


*  Swan  v.  Swan,  8  Price,  618. 

'  Hill  V.  Fnlbrook,  1  Jac.  574  ;  Lorinier 
r.  Lorimer,  5  Mad.  .368  ;  Storey  v,  John- 
son, 1  Younge  &  ColL  638 ;  s.  c.  2  Younge 
&  ColL  686. 

'  Tliat  equity  will  incidentally  settle 
account  between  co-tenants,  and  charge 
one  occupying  to  exclusion  of  others  with 
occupation  rent,  see  Pascoe  v.  Swan,  27 
Beav.  508.  And  that  one  co- ten  ant  wiU 
not  be  allowed  for  peimaneut  improve- 
ments except  as  a  set-off  to  occupation 
rent,  see  Teasdale  v.  Sanderson,  33  Beav. 
534.  As  to  right  of  a  tenant  in  common 
to  partition  where  the  land  is  subject  to  a 
charge  in  favour  of  herself  and  otners,  see 
Otway-Cave  v.  Otway,  2  Eq.  726.  Equity 
may  enjoin  wast«  after  decree  for  parti- 
lion.     Bailey  r.  Hol)SOU,  6  Ch.  180. 


*  A/Ue,  §  653. 

*  Warner  v.  Baynes,  Ambler,  589; 
Turner  v.  Morgan,  8  Ves.  143,  144. 

«  Gaskell  r,  Gaskell,  6  Sim.  648.  But 
one  in  remainder  or  revei-sion  cannot  have 
partition.  Evans  v.  Bagshaw,  5  Ch. 
340.  A  mortgagee  of  an  undivided  share 
may  sue  for  a  receiver,  foreclosure,  and 
partition.  Fall  v.  Elkins,  9  W.  R.  861. 
But  owners  of  the  equity  in  a  foreclosure 
suit  cannot  insist  ujwn  partition  against 
the  will  of  the  mortgagee.  Watkins  v, 
Williams,  3  M.  k  G.  622.  So  vendee  of 
right  to  minerals.  Heaton  v  Dearden,  16 
Beav.  147. 

7  Wills  v.  Slade,  6  Ves.  498  ;  Baring  r. 
Nash,  1  Ves.  &  B.  655 ;  Gaskell  v.  Gas- 
kell, 6  Sim.  643 ;  Heaton  r.  Dearden,  16 
Bear.  147. 
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they  virtually  represent :  ^  and  the  interests  of  tbird  persons  $ure  not 
affected.^  And  it  is  not  an  unimportant  ingredient  in  the  exercise  of 
equity  jurisdiction,  in  cases  of  partition,  that  the  parties  in  interest 
may  be  brought  before  the  court,  far  more  extensively  than  they  can 
be  by  any  processes  known  to  the  courts  of  law,  for  the  purpose  of 
doing  complete  justice.'^ 

§  656  a.  Doubts  were  formerly  entertained,  whether  in  a  suit  in 
equity  for  a  partition,  brought  only  by  or  against  a  tenant  for  life 
of  the  estate,  where  the  remainder  is  to  persons  not  in  ease,  a  decree 
.  could  be  made  which  would  be  binding  upon  the  persons  in  re- 
mainder. That  doubtj  however,  is  now  removed ;  and  the  decree  is 
held  binding  upon  them,  upon  the  ground  of  a  virtual  representation 
of  them  by  the  tenant  for  life  in  such  cases."^  But,  if  the  partition  is 
made  in  pursuance  of  an  agreement  between  the  tenant  for  life  and 
the  other  party,  under  such  circumstances,  the  court  will  direct  it  to 
be  referred  to  a  chief  .clerk,  to  inquire  and  state  whether  it  will  be 
for  the  future  benefit  of  the  remainder-men  that  the  agreement 
should  be  carried  into  execution  without  any  variations,  or  if  with 
variations,  what  the  variations  ought  to  be.^ 

§  656  b.  In  suits  in  equity,  also  for  partition,  various  other 
equitable  rights  and  claims  and  adjustments  will  be  made,  which  are 
beyond  the  reach  of  courts  of  law.  Thus,  if  improvements  have  been 
made  by  one  tenant  in  common,  a  suitable  compensation  will  (as  we 
have  seen)  be  made  him  upon  the  partition,  or  the  property  on  which 
the  improvements  have  been  made,  assigned  to  him/  So  courts  of 
equity  will  not  only  take  care  that  the  parties  have  an  equal  share 
and  just  compensation ;  but  they  will  assign  to  the  parties  respec- 
tively such  parts  of  the  estate  as  would  best  accommodate  them,  and 
be  of  most  value  to  them  with  reference  to  their  respective  situa- 
tions, in  relation  to  the  property  before  the  partition.^  For  in  all 
cases  of  partition,  a  court  of  equity  does  not  act  merely  in  a  minis- 
terial character,  and  in  obedience  to  the  call  of  the  parties,  who  have 
a  right  to  the  partition  ;  but  it  founds  itself  upon  its  general  jurisdic- 
tion as  a  court  of  equity,  and  administers  its  relief  ex  ceqao  et  bono, 
according  to  its  own  notions  of  general  justice  and  equity  between 
the  parties.  It  will,  therefore,  by  its  decree,  adjust  all  the  equitable 
rights  of  the  parties  interested  in  the  estate  ;  and  will,  if  necessary 
for  this  purpose,  give  special  instructions  to  the  commissioners,  and 


»  Story  on  Equity  Pleadings,  §§  144  to  Brook  «.  Hertford,  2  P.  Will.  61S  ;  ««/«, 

148  ;  Gaskell  i'.  Gaskell,  6  Sim.  643.  §  653. 

2  Agar  v.  Fairfax,  17  Ves.  544.  *  Gaskell  v,  Gaskell,  6  Sim.  643. 

>  Anon.,  3  Swanst.  139,  note  (6).  ^  Ante,  §  655. 

*  Gaakell  v.  Gaskell,  6  Sim.  643.     See  7  Storey  v.  Johnson,  1  Yonnge  k  Coll. 

also  Martyn  v,   Perryman,  1  Ch.    285 ;  ^38  ;  8«  c.  2  Yonnge  k  ColL  586. 
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nominate  the  commissionei*s,  instead  of  allowing  them  to  be  nomi- 
nated by  the  parties. 

§  656  c.  And  courts  of  equity,  in  making  these  adjustments,  will 
Aot  confine  themselves  to  the  mere  legal  rights  of  the  original 
tenants  in  common,  but  will  have  regard  to  the  legal  and  equitable 
rights  of  all  other  parties  interested  in  the  estate,  which  have  been 
derived  &om  any  of  the  original  tenants,  in  common;  and  will,  if 
necessary  for. this  purpose,  direct  a,  distinct  partition  of  each  of 
several  portions. of  the  estate,  in  which,  the  derivative, alienees  have  a 
distinct  int^^rest,  in  order  to  protect  that  interest.  Thus,  where  A.^ 
B.,  and  C-  w^re. tenants  in  common  in  undivided  third  parts  of  an 
estate,  comprising  Whiteacre  and  Blaekacre,  and  C.  had  conveyed  his 
interest  in  Blackacre  to  D.,  and  bis  interest  in  Whiteacre  to  £. ; 
upon  a  bill  filed  by  A.  and  B.,  for  partition  of  the  whole  e3tate,  the 
court  directed  that  Blax;kacre  should  be  divided  into  three  part$,  and 
one  part  should  be  conveyed  to  A.,  and  B.,  and  D,,  respectively  ;  and 
that  Whiteacre  should  be  divided  into  three,  partp;  and  one  part 
should  be  conveyed  to  A.,  and  B..,  and  E.,  respegtively.  In  this  way, 
consistently  with  the  rights  of  A.  and  B.,  the. interests  of  D.  and  £. 
were,  as  in  equity  they. ought  to  be,  fully  protected  and  secured.^ 

§.657.  In  equity*  too  (and  it.wojuld  seem  tibat  the  same  rule 
prevails  at  law,  though  this  has  sometimes  been  doubted),^  where 
there  are  divers  parcels  of  lands,  messuages,  ^nd  houses,  partition 
need  not  be  made  of  each  estate  separately,  so  as  to  give  to  each 
party  his  moiety  or  other  portion  in  every  estate.  But  the  whole 
of  one  estate  may  be  allotted  to  one,  and  the  whole  of  anpther 
estate  tp  the  otber,  proyided  that  his  equal  share  is  allotted  to,  each.'* 
But .  it  is  obviou^)  that,  at  law,  such  a  partition  can  ra];'ely  be  con- 
veniently made,  beqause  the  court  cannot  decree  compensation^  so 
as  to  make  up  for  any  inequality,  wjbich  must  ordinarily  occur  in 
the  allotment  of  different  estates  to  each  party.  In  equity  it  is  in 
the  ordinary  course.* 

§  658.  It  is  upon  some  or  all  of  these  grounds,  the  necessity  of 
a  discovery  pf  titles,  the  inadequacy  of  the  .  remedy  at  law,  the 
difficulty  of  making  the  appropriate  and  indispensable  compensatory 
adjustments,  the  peculiar  remedial  processes  of  courts  of  equity,  and 
their  ability  to  clear  away  all  immediate  obstructions  against  com- 
plete  justice,  that  these  courts  have  assumed  a  general  concurrent 
jurisdiction  with  courts  of  law  in  all  cases  of  partition.'  So  that, 
it  is  not  now  deemed  necessary  to  state,  in  the  bill,  any  peculiar 

'  Storey  v.  Johnson,  1  Younge  k  Coll.  Younge  k  Coll.  586. 
538  ;  s.  c.  2  Younge  k  ColL  686.  »  Earl  of  Clarendon  r.  Hornby,    1   P. 

'  See  arguevido  in  Earl  of  Clarendon  v.  Will.  446,  447.      Peers  v.  Needham,  19 

Hornby,  1  P.  Will.  446,  447  ;  Storey  v,  Beav.  316. 
Johnson,  1  Younge  k  ColL  538 ;  s.  c.  2         *  Ibid. ;  anU^  §  654, 
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ground  of  equitable  inteiference.^  And,  unless  I  am  greatly  misled 
in  my  judgment,  this  review  of  the  true  sources  and  objects  of  this 
concurrent  jurisdiction  demonstrates,  in  the  most  satisfactory  manner, 
how  ill-founded  the  animadversions  of  Mr.  Hargrave  (already  cited) 
are,  upon  the  exercise  of  this  jurisdiction.^  But  the  most  conclusive 
proof  in  its  favour  is,  that,  wherever  it  exists,  it  has  almost  entirely 
superseded  any  resort  to  courts  of  law  to  obtain  a  partition.  la 
making  partition,  however,  courts  of  equity  generally  follow  the 
analogies  of  the  law ;  and  will  decree  in  such  cases,  as  the  courts 
of  law  recognize  as  fit  for  their  interference.'  But  courts  of  equity 
are  not,  therefore,  to  be  understood  as  limiting  their  jurisdiction  in 
partition  to  cases  cognizable  or  relievable  at  law ;  ^  for  there  is  no 
doubt,  that  they  may  interfere  in  cases  where  a  partition  would  not 
lie  at  law ;  ^  as,  for  instance,  in  the  case  where  an  equitable  title  is 
set  up  ^  or  where  the  estate  to  be  divided  is  incorporeal 

§  658  a.  The  rule  as  to  costs  in  partition  suits,  where  thei'e  is  no 
controversy  in  regard  to  the  title  of  the  claimants,  is  that  the 
parties  pay  their  own  costs  up  to  the  time  of  making  the  order  for 
partition,  and  afterwards  the  costs  are  borne  by  the  estate.^  But 
where  the  defendants  were  infants,  the  court  in  making  an  order 
for  the  sale  of  the  estate  under  the  statutes,^  ordered  the  costs  of  all 
parties  to  be  paid  out  of  the  estate.^ 

§  638  h,  A  court  of  equity  has  no  power  to  direct  partition  of  an 
estate  devised  to  trustees  in  trust  to  sell  and  hold  the  proceeds  in 
trust  for  certain  parties,  notwithstanding  these  parties  may  have 
attained  a  vested  interest,  unless  they  all  agree.^^  But  if  the  estate 
be  devised  in  trust  for  certain  parties,  and  a  power  be  given  to 
trustees  to  sell  at  their  discretion,  it  seems  that  'prvmdfdde'^Su  decree 
for  partition  can  be  granted,  though  the  case  might  be  different,  if 
the  action  were  brought  vexatiously,  or  when  the  trustees  were  on 
the  point  of  exercising  their  power.^^ 


»  Mitford  Eq.  Plead,  by  Jeremy,  120. 

3  AnU,  §  646. 

»  Ibid.  ;  Wills  v.  Slade,  6  Ves.  498  ; 
Baring  v,  Naah,  1  Yes.  k  B.  555. 

^  ^filler  V,  Wannington,  1  Jac.  & 
Walk. 

^  Swan  V,  Swan,  8  Price,  519. 

8  Cartwright  v.  Pultney,  2  Atk.  880  ; 
Miller  v.  WarmiiD^n,  1  Jac.  &  Walk. 
484  ;  Com.  Dig.  Chancery,  4  K  PaHition; 
ante,  §  658. 

7  Landell  v.  Baker,  6  £q,  268. 


»  81  &  82  Vict.  ch.  40. 

>  Osbom  V,  Osbom,  6  Eq.  888.  See 
France  v.  France,  18  Eq.  178.  So  also 
in  case  of  adults,  Miller  r.  Marriott,  7  £4. 
1 ;  Cannon  v,  Johnson,  11  £q.  90. 

>o  Biggs  V.  Peacock,  22  Ch.  D.  284.  See 
also  Taylor  v.  Grange,  IS  Ch.  D.  223  ;  15 
Ch.  D.  165  ;  Swaine  v,  Denby,  14  Ch.  D. 
826. 

"  Boyd  V,  Allen,  24  Ch.  D.  622 ;  Rt 
Norrifl,  W.  N.  1888,  p.  35. 
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CHAPTER   XV. 

PARTNERSHIP. 

§  659.  In  partnership,  the  aid  of  courts  of  equity  often  required. 

§  660.  Difficulties  which  occur  in  proving  the  partnership. 

§  661.  Legal  remedies  defective  and  inadequate. 

§  662.  Remedy,  by  action  of  account 

§  663-665.  Inadequacy  of  the  remedy,  especially  where  one  partner  deceases,  or  the 
default  complained  of  is  special. 

§  666.  Equity  will  decree  specific  performance  of  contract  to  enter  into  partnership  for 
a  definite  term. 

§  667.  And  will  enforce  other  stipulations  by  injunction. 

§  668,  668  a.  Will  regulate  the  dissolution  according  to  equity  and  justice. 

§  669.  Will  restrain  the  partners  from  injuring  the  firm. 

§  670.  Will  not  interfere,  in  many  cases,  especially  if  agreed  to  be  arbitrated. 

§  671.  Interpose  in  many  cases  where  courts  of  law  will  not. 

§  672,  672  a.  Receiver  will  be  appointed  when  necessary. 

§  673,  673  a,  678  b.  May  dissolve  the  partnership  for  misconduct  or  incapacity  of  the 
partners,  or  where  the  object  has  failed. 

§  674.  May  treat  real  estate  as  part  of  the  effects. 

§  674  a.  The  real  estate  is  treated  as  converted. 

§  675.  May  give  joint  and  separate  creditors  their  precise  equities. 

§  676.  May  grant  relief  against  the  estate  of  deceased  partners. 

§  676  a,  676  b.  Authority  of  surviving  partner,  or  one  bu3'ing  put  concern. 

§  676  c  Dissolution  by  death  of  partner,  after  notice  to  dissolve. 

§  677.  May  take  an  account  to  determine  the  interest  of  the  vendee  on  execution, 

§  679,  680.  Equity  gives  relief  between  two  firms  having  some  members  in  common. 

§  681.  Where  oiie<partner  fraudulently  releases  debts. 

§  682.  Analogy  between  equity  law  and  civil  low. 

§  683.  Recapitulation. 

§  659.  Another  head  of  concurrent  jurisdiction,  arising  from 
similar  causes,  is  in  relation  to  Partnership.^  In  cases  of  tliis 
nature,  \vherc  a  remedy  at  law  actually  exists,  it  is  often  found  to 
be  very  imperfect,  inconvenient,  and  circuitous.  But  in  a  very 
great  variety  of  cases,  there  is,  in  fact,  no  remedy  at  all  at  law, 
to  meet  the  exigency  of  the  case.  We  shall,  in  the  first  instance, 
take  notice  of  such  remedies  as  exist  at  law;  and  then  proceed 
^o  the  consideration  of  others,  which  are  peculiar  to  courts  of 
equity. 

§  660.  And  here,  it  may  be  proper  to  begin  by  a  reference  to  that, 
which  is,  in  its  own  nature,  preliminary  to  all  other  inquiries,  to 

*  See  Com.  Dig.  Chancery,  3  Y,  6. 
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wit,  the  actual  existence  of  the  partnership  itself.  Although,  in 
many  cases,  written  articles  or  instruments  of  partnership  exist,  as 
the  foundation  of  the  joint  concerns ;  yet,  in  many  other  cases,  the 
partnership  itself  exists  merely  in  parol;  and,  even  in  cases  of 
written  articles,  there  are  many  defects  and  omissions,  which  the 
parties  have  left  unprovided  for.  Now  a  controversy  may  arise  in 
regard  to  the  existence  of  the  partnership  between  the  partners 
themselves,  or  between  them  and  third  persons.  In  each  case  its 
existence  may  mainly  depend  upon  the  discovery  to  be  obtained 
through  the  instrumentality  of  a  court  of  equity.  If  written  articles 
exist,  they  may  be  suppressed  or  concealed ;  if  none  exist,  it  may 
be  impracticable  to  obtain  due  knowledge  of  the  partnership  by  any 
competent  witnesses  in  the  ordinary  course  of  law.  But,  in  by  far 
the  most  numerous  and  important  class  of  cases,  that  of  secret  and 
dormant  partners,  there  may  not  be,  and  indeed  ordinarily  will  not 
be,  any  adequate  means  at  law  to  get  at  the  names  or  numbers  of 
the  partners.  In  all  such  cases,  the  powers  of  a  court  of  equity  will 
be  found  most  effective,  by  means  of  a  bill  of  discovery,  to  bring  out 
all  the  facts,  as  well  in  controversies  between  the  partnera  themselves 
as  between  them  and  third  persons. 

§  661.  But  admitting  a  partnership  to  exist,  let  us  now  proceed 
to  consider  what  are  the  remedies  at  law  which  exist  between  the 
partners  themselves.  These,  of  course,  are  dependent  upon  the 
nature  of  the  partnership,  and  the  grievance  for  which  a  remedy 
is  sought.  If  the  articles  of  partnership  are  under  seal,  and  any 
violation  of  any  of  the  stipulations  therein  contained  exists,  it  may 
be,  and  is  properly,  remediable  by  an  action  of  covenant.  If  there 
are  written  articles  not  under  seal,  or  the  partnership  is  by  a  parol 
agreement,  the  proper  remedy  for  any  breach  of  the  stipulations,  is 
by  an  action  of  assumpsit  But,  as  we  shall  presently  see,  both  these 
remedies  are  utterly  inadequate  to  provide  for  many  exigencies  and 
injuries,  which  may  arise  out  of  the  violation  of  partnership  rights 
and  duties. 

§  662.  The  most  extensive,  and  generally  the  most  operative, 
remedy  at  law,  between  partners,  is  an  action  of  account.  This  is 
the  appropriate,  and  except  under  very  peculiar  circumstances,  is 
the  only,  remedy,  at  the  common  law,  for  the  final  adjustment  and 
settlement  of  partnership  transactions.  It  is  a  very  ancient  remedy 
between  partners,  in  which  one,  naming  himself  a  merchant,  may 
sue  his  partner  for  a  reasonable  account,  naming  him  a  merchant, 
and  charging  him,  as  the  receiver  of  the  moneys  of  himself,  arising 
from  whatever  cause  or  contract,  for  the  common  profit  of  both, 
according  to  the  law-merchant.^ 

^  Co.  Litt.  172  a;  Fitz.  F.  B.  117,  D. 
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§  663.  But  it  is  wholly  unnecessary  to  dwell  upon  the  inadequacy 
of  this  remedy  in  cases  of  partnership,  as  all  the  remarks  already 
made  in  respect  to  the  dilatory,  cumbrous,  and  inconvenient  pro- 
ceedings in  actions  of  account,^  apply,  with  augmented  force,  to 
cases  of  partnership,  where  it  is  absolutely  impossible,  in  many 
cases,  to  settle  the  concerns  of  the  partnership,  without  the  produc- 
tion of  books,  vouchers,  and  other  documents  belonging  to  the  part- 
nership, and  the  personal  examination  of  the  partners  themselves. 
So  intimate  is  the  confidence  and  so  universal  the  community  of 
interest  and  operations  between  paitners,  that  no  proceedings,  not 
including  a  thorough  and  minute  discovery,  can  enable  any  court  to 
arrive  at  the  means  of  doing  even  reasonable  justice  between  them. 
Andy  in  addition  to  the  common  difficulties  in  ordinary  cases,  the 
death  of  either  partner  puts  an  end,  at  the  common  law,  to  any 
means  of  enforcing  this  remedy  by  account  ;  for  it  being  founded 
in  privity  between  the  parties,  no  suit  lay  by  or  against  the  personal 
representative  of  the  deceased  partner  to  compel  an  account.^ 

§  664.  In  a  few  cases,  indeed,  where  there  has  been  a  covenant  or 
promise  to  account,  courts  of  law  have  attempted  to  approximate 
towards  an  effectual  remedy  in  the  shape  of  damages  for  a  breach  of 
the  obligation.    But  it  is  manifest,  that,  even  in  these  cases,  the 
damages  must  be  wholly  uncertain,  unless  an  account  can  be  fully 
and  fairly  taken  between  the  parties ;  for,  otherwise,  there  will  be  no 
rule  by  which  to  ascertain  the  damages.     There  has,  too,  been  a 
struggle,  in  cases  where  one  partner  has  been  compelled  to  advance 
or  pay  money  on  the  pai-tnership  account  out  of  his  own  private 
funds,  to  give  him  a  remedy  at  law  for  a  contribution  from  the  other 
partners.    But  it  is  difficult  to  perceive,  how,  except  under  very 
peculiar  circumstances,  such  a  remedy  will  lie.     For  it  is  impossible, 
during  the  continuance  of  the  partnership,  without  taking  a  general 
account,  to  say,  that  any  one  pai-tner,  so  called  upon  to  advance  or 
to  pay  money,  is,  on  the  whole,  a  creditor  of  the  firm  to  such  an 
amount    And  if  he  is,  how,  in  point  of  technical  propriety,  can  he 
institute  a  remedy  against  his  other  partners  alone,  as  contradis- 
tinguished from  the  partnership  ?     It  is  very  certain,  that,  if  he 
should  lend  the  partnership  a  sum  of  money,  he  could  not  sue  for  it 
at  law,  for  he  could  not  sue  himself ;  and  it  is  not  very  easy  to 
perceive  a  clear  distinction  between  this  and  the  foimer  case.    And 
if  it  should  turn  out,  upon  taking  a  general  account,  that  such  partner 
was  a  debtor  to  the  partnership,  it  would  be  unreasonable  and  useless 
to  allow  him  to  recover  the  very  money  which  he  must  refund  to  the 
partnership  ;  for  the  maxim  of  common  sense,  as  well  as  of  common 
justice,  is  Frustra  petiSy  quod  statim  cdteri  reddere  cogeria? 

1  AnU,  §§  442  to  449.  >  Ante,  §  446.  »  Branch's  Maxims,  55. 
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§  665.  Cases  have  also  occurred,  in  which  suits  at  law  have  been 
maintained  for  the  breach  of  an  agreement  to  furnish  a  certain 
sum  or  stock  for  the  partnership  purposes.  In  such  a  case  the  trans- 
action is  not  so  much  a  partnership  transaction^  as  an  agreement  to 
launch  the  partnership ;  and  an  agreement  to  pay  money  or  furnish 
stock,  for  such  a  purpose,  is  an  individual  engagement  of  each  partner 
to  the  other.^  For  the  breach  of  such  an  agreement,  there  seems  no 
reasonable  objection  to  the  maintenance  of  a  suit  at  law.  But,  what 
should  be  the  measure  of  the  damages,  must  depend  upon  the  cir- 
cumstances of  each  particular  case.  No  general  rule  can  be  laid 
down  to  govern  all  cases.  If  the  partnership  has  no  specific  term 
fixed  for  its  continuance,  in  many  cases  the  damages  would  be  merely 
nominal.  If  it  has  such  a  specific  fixed  term,  the  damages  must 
necessarily  be  of  a  very  uncertain  nature  and  extent.  The  whole 
sum  agreed  for  the  partnership  stock  could  not  be  the  true  rule ;  for 
that  would  be  in  effect  to  give  one  partner  the  whole  capital  stock. 
And,  on  the  other  hand,  the  possible  profits  of  the  partnership,  if 
carried  on,  would  not  furnish  a  rule,  because  of  the  uncertainty  of 
such  profits,  and  their  being  to  arise  in  futuro,  and  the  injmy  not 
being  certain  at  the  time  of  the  breach. 

§  665  a.  Where  it  was  agreed  that  each  partner  should  have 
interest  at  the  rate  of  5  per  cent,  on  his  share  of  the  capital,  and 
the  profits  were  then  to  be  equally  divided  between  them,  and  a 
decree  was  made  for  the  dissolution  of  the  partnership  and  sale  of 
the  property,  but  the  business  was  carried  on  some  time  afterwards, 
until  the  property  was  finally  sold,  it  was  held  that  after  the  disso- 
lution, interest  was  no  longer  payable  under  the  agreement;  and 
that  in  the  division  of  the  proceeds  of  the  sale  each  partner  would 
take  what  was  found  to  be  his  share  of  capital  at  the  time  of  the 
dissolution,  with  the  accumulations  thereof,  meaning  thereby  the 
actual  interest  or  income  received  upon  it,  and  the  residue  must  be 
equally  divided  between  them.^ 


^  See  Yenning  v,  Leckie,  13  East,  7  ; 
Gale  V.  Leckie,  2  Stark.  107. 

2  Watney  v.  WeUs,  2  Ch.  250 ;  Din- 
ham  V,  Bradford,  5  Ch.  519.  See  also 
Nowell  V,  Nowell,  7  ik[.  588.  Where 
one  of  two  solicitors,  in  entering  into 
a  partnership,  famishes  a  premium  of 
£800,  on  account  of  having  less  skill 
and  experience  in  business,  and  after 
two  years  the  other  claimed  a  dissolu- 
tion  on  the  ground  that  the  inexperience 
of  the  former  ii^jured  the  business,  the 
term  agreed  being  seven  years,  and  a  dis- 
solution followed;  the  court  held  the 
former  entitled  to  a  return  of  a  propor- 
tion of  the  premium  for  the  unexpired 
term.     Atwood  v.  Maude,  Law  Rep.  3  Ch. 


369.  As  to  return  of  premium  see  Feather- 
stonhanffh  t\  Turner,  25  Beav.  382  ;  Astle 
V,  Wright,  23  Beav.  77  ;  Airey  v.'  Borham, 
29  Beav.  620  ;  Pease  v,  Hewitt,  31  Beav. 
22 ;  Bullock  v.  Crockett,  3  Giff.  507  ; 
FreelaQd  v,  Stansfeld,  2  Sm.  k  6.  479  ; 
Lee  f.  Page,  30  L.  J.  (x.  s.)  Ch.  857.  A 
joint  ownership  and  management  of  lands 
for  profits  of  all  the  owners,  some  of  the 
lands  being  mineral  and  some  agricultural, 
was  held  not  to  amount  to  a  partnership, 
and  upon  the  decease  of  one  of  the  joint 
owners,  his  share  will  go  to  his  heir  and 
not  to  the  next  of  kin.  Steward  v.  Blake- 
way,  Law  Rep.  6  Eq.  479  ;  s.  c.  Law 
Rep.  4  Ch.  603.  In  a  suit  for  the  disso- 
lution of  a  partnership,  an  order  for  the 
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§  666.  The  remedial  justice  administered  by  courts  of  equity  is  far 
more  complete,  extensive  and  various,  adapting  itself  to  the  particular 
nature  of  the  grievance,  and  granting  relief  in  the  most  beneficial 
and  effectual  manner,  where  no  redress  whatsoever,  or  very  imperfect 
redress,  could  be  obtained  at  law.  In  the  first  place,  they  may  decree 
a  specific  performance  of  a  contract  to  enter  into  a  partnership  for  a 
specific  term  of  time  (for  it  would,  ordinarily,  be  useless  to  enforce 
one,  which  might  be  dissolved  instantly,  at  the  will  of  either  party),^ 
and  to  furnish  a  share  of  the  capital  stock ;  which  a  court  of  law  is 
incapable  of  doing.^  This  remedy,  however,  is  rarely  sought,  for  the 
plain  reason,  that  few  partnerships  can  be  hoped  to  be  successful, 
where  they  begin  in  mutual  distrust,  dissatisfaction,  or  enmity.  And 
a  contract  to  join  a  firm  as  a  partner,  or  else  to  lend  the  firm  £5,000 
for  two  years  on  the  acceptance  of  the  firm,  was  held  not  to  be  a 
contract  which  could  be  specifically  performed  in  equity.' 

§  667.  In  like  manner,  after  the  commencement,  and  during  the 
continuance,  of  the  partnei-ship,  courts  of  equity  will,  in  many  cases, 
interpose  to  decree  a  specific  performance  of  other  agreements  in  the 
articles  of  partnership.  If,  for  instance,  there  be  an  agreement  to 
insert  the  name  of  a  partner  in  the  firm  name,  so  as  to  clothe  him 
publicly  with  all  the  rights  of  acting  for  the  partnership  ;  and  there 
be  a  studied,  intentional,  prolonged,  and  continued  inattention  to  the 
application  of  the  partner  to  have  his  name  so  used  and  inserted  in 
the  firm  name  ;  courts  of  equity  will  grant  a  specific  relief,  by  an 
injunction  against  the  use  of  any  other  firm  name,  not  including  his. 
But  the  remedy,  in  such  cases,  is  strictly  confined  to  cases  of  studied 
delay  and  omission,  and  relief  will  not  be  given  for  a  temporary, 
accidental,  or  trivial  omission.^  So,  where  there  is  an  agreement 
not  to  raise  money  in  the  name,  or  on  the  credit  of  the  firm,  for 
the  private  use  of  any  one  partner ;  courts  of  equity  will,  firom  the 
manifest  danger  of  injury  to  the  firm,  interpose  by  injunction  to  stop 
such  an  abuse  of  the  credit  of  the  firm.^    So,  where  there  is  an  agree- 


sale  of  the  business  wiU  be  made  before 
decree  in  order  to  prevent  total  loss. 
Heath  v.  Fisher,  17  W.  K.  69. 

'  This  qiialifictitiou  (ordinarily)  is  neces- 
sary ;  for  a  specific  performance  may,  in 
some  cases,  be  important  to  e.>tablish 
rights  under  a  partnership  which  has  no 
fixed  term  for  its  continuance.  Mr. 
Swanston,  in  his  excellent  note  to  Craw- 
shay  V,  Maule,  1  Swanst.  511,  512,  513, 
has  clearly  shown  the  propriety  of  tlie 
qualification. 

'  Anon.,  2  Ves.  629,  630 ;  Hercy  v. 
Birch,  9  Yes.  357  ;  Buxton  v.  Lister,  3 
Atk.  885  ;  Hibbert  v,  Hibbert,  cited  in 
CoUyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  197 ; 
Crawshay  v.   Maule,  1  Swimst.  all,  512, 


Mr.  Swsnston's  note  ;  Peacock  v.  Peacock, 
16  Yes.  49. 

'  Sichelv.  Mosenthal,  8  Jur.  (n.  8.)  275  ; 
8.  c.  30  Beav.  871.  See  Manning  v. 
Wadsworth,  4  Md.  59 ;  England  v.  Curl- 
ing, 8  Bear.  129.  The  courts  now  decline 
to  enforce  contracts  for  partnership.  See 
Stocker  v.  AVedderbum,  8  K.  &  J.  393  ; 
Scott  V,  Kaynient,  7  £q.  112. 

*  Marshall  v.  Colman,  2  Jac  k  Walk. 
266,  209.  See  Petit  v.  Chevelier,  2  BeaK. 
181 ;  Cofton  v.  Homer,  5  Price,  587  ;  An- 
derson 17.  Anderson,  25  Bear.  190. 

*  Ibid.  And  see,  for  injunctions  asaiust 
excluding  a  partner  from  bnsiness.  Warder 
V.  Stilwell,  3  Jur.  (n.  8.)  9  ;  Z.  r.  X.,  2 
Kay  ft  J.  441. 
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ment,  by  the  partners,  not  to  engage  in  any  other  business,  courts  of 
equity  will  act  by  injunction  to  enforce  it ;  and,  if  profits  have  been 
made  by  any  partner,  in  violation  of  such  an  agreement,  in  any  other 
business,  the  profits  will  be  decreed  to  belong  to  the  partnership.^ 
So,  if  it  is  agreed  that  upon  the  dissolution  of  a  partnership,  a  certain 
paitnership  book  shall  belong  to  one  of  the  partners,  and  the  other 
shall  have  a  copy  of  it^  courts  of  equity  will  decree  a  specific 
performance.* 

§  668.  Courts  of  equity  will  even  go  farther ;  and,  in  case  of  a 
partnership  existing  during  the  pleasure  of  the  parties,  with  no 
time  fixed  for  its  renunciation,  will  interfere  (as  it  should  seem) 
to  qualify  or  restrain  that  renunciation,  unless  it  is  done  under  fair 
and  reasonable  circumstances ;  for,  if  a  sudden  dissolution  is  about 
to  be  made,  in  ill  faith,  and  will  work  irreparable  injury,  courts  of 
equity  will,  upon  their  ordinary  jurisdiction  to  prevent  irreparable 
mischief,  grant  an  injunction  against  such  a  dissolution.'  And 
this  is  in  strict  conformity  to  the  doctrine  of  the  civil  law  on 
the  same  subject.  By  that  law,  a  partnership,  without  an 
express  agreement  for  its  continuance,  may  be  dissolved  by  either 
party,  provided  the  renunciation  be  bond  fide  and  reasonable. 
"  Societas  coiri  potest  vel  in  perpetuum,  id  est,  dum  vivunt,  vel  ad 
tempus,  vel  ex  tempore,  vel  sub  conditione.  Dissociamur  renun- 
ciatione,  morte,  capitis  minutione,  et  egestate."^  But,  then,  it  is 
afterwards  added :  "  Diximus,  dissensu  solvi  societatem ;  hoc  ita 
est,  si  omnes  dissentiunt.  Quid  ergo,  si  unus  renunciet  ?  Cassius 
scripsit,  eum,  qui  renunciaverit  societati,  a  se  quidem  liberare  socios 
suos,  se  autem  ab  illis  non  liberare.  Quod  utique  observandum  est, 
si  dolo  malo  renunciatio  facta  sit,  &c.^  Si  intempestive  renuncietnr 
societati,  esse  pro  socio  actionem."  ®  And  again,  Labeo  writes ;  "  Si 
renunciaverit  societati  unus  ex  sociis  eo  tempore,  quo  interfuit  socii 
non  dirimi  societatem,  committere  eum  in  pro  socio  actione."  ^    And 


*  See  Somerville  v,  Mackay,    16  Ves. 
882,  887,  889. 

'  Lingen  v.  Simpson,  1  Sim.  k  Sta.  600. 
For  a  more  full  cousideration  of  this  sub- 
ject, see  Story  on  Partnership,  §§  188  to 
190  ;  id.  §§  204  to  215  ;  id.  §§  224  to  232  ; 
post,  §  671  ;  Richardson  u  Bank  of  Eng- 
land, 4  Mylne  &  Craig,  165,  172,  178. 
That  equity  wiU  ei\join  taking  away  of 
partnership  books,  see  Taylor  v.  Davis,  8 
Beav.  888,  note  ;  Greatrex  v.  Greatrex,  1 
De  G.  &  Sm.  692 ;  and  see  Morison  v. 
Moat,  9  Hare,  241  ;  Marshall  v,  Watson, 
26  Beav.  501.  That  equity  will  not  re- 
strain use  of  firm  name  by  surviving  part- 
ner after  di&wlution,  see  Webster  v.  Web- 
ster, 8  Swans.  490.  The  firm  name  is 
part  of  the  good- will,  and  the  unauthorized 


use  of  the  name  may  be  enjoined  at  suit  of 
the  surviving  partner,  or  of  the  vendee  of 
the  good-wUl.  See  note  Lewis  v.  Lang- 
don,  7  Sim.  421 ;  Churton  v.  Douglas, 
Johns.  174;  Banks  v,  Gibson,  34  Beav. 
566  ;  Hookham  v.  Pottage,  L.  R.  8  Ch. 
91. 

^  See  Chavany  v.  Van  Sommer,  cited  1 
Swanst.  511,  512,  in  a  note.  See  id.  123  ; 
16  Ves.  49  ;  17  Ves.  198,  808.  See  Blis- 
set  u  Daniel,  10  Hare,  498. 

*  Dig.  Lib.  17,  tit.  2, 1.  1.  §  4. 

5  Dig.  Lib.  17,  tit.  2,  1.  65,  §  8. 

«  Dig.  Lib.  17,  tit.  2,  L  14. 

7  Dig.  Ub.  17,  tit  2, 1.  65,  §5  ;  id.  1. 17, 
§  2  ;  1  Swanst  510,  511,  512,  note  ;  Vinn. 
in  Inst  Comm.  680,  §§  1,  2,  8. 
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again,  in  a  more  general  form,  it  is  said :  ''  In  societate  coeunda, 
nihil  attinet  de  renunciatione  cavere ;  quia  ipso  jure  societatis  intern- 
pestiva  renunciatio  in  sBstimationem  venit."^  The  same  principles 
are  recognised  in  the  countries  which  derive  their  jurisprudence  from 
the  civil  law.* 

§  668  a.  And  where  a  surgeon,  who  had  long  carried  on  business, 
agreed  to  take  his  assistant  into  the  concern,  and  sold  him  a  portion 
of  the  profits  for  £800,  and  agreed  to  "  become  and  continue  '*  partners, 
from  the  date  of  the  articles, ''  for  such  term  and  time  as  they  should 
mutually  agree  so  to  continue  paiiners,"  it  was  held,  that  in  equity 
he  could  not  be  permitted  to  dissolve  the  partnership  immediately 
afterwards  and  retain  the  premium.  And  where  the  articles  provided 
that  in  the  event  of  the  death  of  one  of  the  partners,  the  survivor 
might  purchase  his  share  and  interest  in  the  business,  but  if  he 
should  decline,  it  should  be  sold  to  any  other  person,  and  the 
surviving  partner  declined  either  to  purchase  or  to  admit  a  pur- 
chaser into  the  business,  he  was  charged  with  the  value  of  the 
deceased  partner's  interest,  or  share.^ 

§  669.  In  like  manner,  courts  of  equity  will  interfere,  by  way  of 
injunction,  to  prevent  a  partner,  during  the  continuation  of  the 
partnership,  from  doing  any  acts  injurious  thereto,  as  by  signing 
or  indorsing  notes  to  the  injury  of  the  partnership,  or  by  driving 
away  customers,  or  by  violating  the  rights  of  the  other  parties,  or 
his  duty  to  them,  even  when  a  dissolution  is  not  necessarily  con- 
templated.^ 

§  670.  These  are  instances  (and  others  might  be  mentioned)  of  the 
remedial  justice  of  courts  of  equity,  in  carrying  into  specific  efiect 
the  articles  of  partnership,  where  the  remedy  at  law  would  be  wholly 
illusory  or  inadequate.  But  it  is  not  hence  to  be  inferred,  that 
courts  of  equity  will,  in  all  cases,  interfere  to  enforce  a  specific 
performance  of  such  articles*  Where  the  remedy  at  law  is  entirely 
adequate,  no  relief  will  be  granted  in  equity.  And  where  the 
stipulation,  though  not  against  the  policy  of  the  law,  yet  is  an  effort 
to  divest  the  ordinary  jurisdiction  of  the  common  tribunals  of  justice, 
such  as  an  agreement  in  case  of  any  disputes,  to  refer  the  same  to 
arbitrators,  courts  of  equity  will  not,  any  more  than  courts  of  law, 
interfere  to  enforce  that  agreement ;  but  they  will  leave  the  parties 
to  their  own  good  pleasure  in  regard  to  such  agreements.  The 
regular  administration  of  justice  might  be  greatly  impeded  or  inter- 

1  Dig.  Lib.  17,  tit.  2,  L  17,  §  2.  van,  S82.     See  also  Asde  v.  Wright,  2S 

>  See  2  Bell,  Oomm.  B.  7,  ch.  8,  n.  1227  ;  BeavaD,  77. 

Ersk.  Inst.  B.  8,  tit  3,  §  26  ;  1  Stair's  *  See    Charlton    v,    Poulter,    19    Yes. 

Inst.  B.  1,  tit.  16,  §  4  ;  Pothier,  Traite  de  148  n  ;  Goodman  v.  Whitcomb,  1  Jac.  & 

Socl^te,  n.  65,  149,  150,  151.  Walk.  589  ;  England  v.  Curling,  8  Beavan, 

3  Featherstonhaugh  v.  Turner,  25  Bea*  129  ;  Hall  v.  Hall,  12  Beavan,  414. 
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fered  with,  by  such  stipulations,  if  they  were  specially  enforced. 
And  at  all  events,  courts  of  justice  are  presumed  to  be  better 
capable  of  administering  and  enforcing  the  real  rights  of  the  parties, 
than  any  mere  private  arbitrators,  as  well  from  their  superior  know- 
ledge, as  their  superior  means  of  sifting  the  controversy  to  the  very 
bottom.^ 

§  671.  The  remedial  justice  of  courts  of  equity  is  not  confined  to 
cases  of  the  nature  above  stated.  They  may  not  only  provide  for  a 
more  effectual  settlement  of  all  the  accounts  of  the  partnership  after 
a  dissolution,  but  they  may  take  steps  for  this  purpose,  which  courts 
of  law  are  inadequate  to  afford.  They  may,  perhaps,  interpose,  and 
decree  an  account,  where  a  dissolution  has  not  taken  place,  and  is 
not  asked  for,  although  ordinarily,  they  are  not  inclined  to  decree  an 
account,  unless  under  special  circumstances,  if  there  is  not  an  actual 
or  contemplated  dissolution,  so  that  all  the  affairs  of  the  partnership 
may  be  wound  up.* 


»  Street  v.  Rigby,  6  Ves.  815,  818 ; 
Thompson  v.  Chamock,  8  T.  R.  139  ; 
Waters  v.  Tavlor,  15  Ves.  10  ;  Wellington 
V.  Mackintosh,  2  Atk.  5G9.  See  Agar  v. 
Macklew,  2  Sim.  &  St.  418;  Darbey  v. 
Whitaker,  4  Drew.  134.  See  Jackson  v. 
Jackson,  1  Sm.  k  G.  184.  That  where  by 
contract  arbitration  is  to  fix  value  or 
amount,  e.g,,  of  profits,  but  is  not  of  the 
essence,  equity  will  itself  fix  the  value  or 
amount,  see  Dinham  v,  Bradford,  5  Gh. 
519.  Agreements  to  submit  to  arbitra- 
tion are  now  held  binding,  at  least  to 
the  extent  that  where  the  language  raises 
no  agreement  to  pay,  except  to  pay  such 
amount  as  may  be  fixed  by  arbitration,  ar- 
bitration becomes  a  condition  precedent  to 
suit  Scott  V.  Avery,  8  Exch.  487  ;  5  H. 
L.  Cas.  811  ;  Livingston  v.  Ralli,  5  £.  & 
B.  132  ;  Russell  v.  Pelligrini,  6  £.  &  B. 
1020  ;  Cooke  v.  Cooke,  L  R.  4  1^.  77  ; 
Horton  v.  Sayre,  4  H.  &  N.  643 ;  Wallis 
V.  Hirsch,  1  C.  B.  (n.  s.)  316  ;  Scott  v. 
Corporation  of  Liverpool,  3  De  G.  &  J. 
334;  £Iliottv.  Royal  Exch.  Ass.  Co.,  L. 
R.  2  Ex.  287  ;  Lee  v.  Page,  30  L.  J.  N.  s. 
Ch.  857  ;  Wood  v.  Robson,  15  W.  R.  756  ; 
and  the  Common  Law  Procedure  Act,  in 
its  provisions  in  favour  of  arbitration,  is 
liberally  construed  in  equity.  Willesford 
V.  Watson,  14  Eq.  572. 

'  Forman  v.  Homfray,  2  Ves.  &  B.  329  ; 
Harrison  v,  Armitage,  4  Mad.  148  ;  Rus- 
.sell  V.  Loscombe,  4  Simons,  8  ;  Knowles 
V.  Haughton,  11  Ves.  168  ;  Waters  v, 
Taylor,  15  Ves.  15.  Lord  Eldon,  in  For- 
man V.  Homfray  (2  V.  &  Beam.  329), 
thought  that  no  account  ought  to  be  de- 
creed, unless  there  is  also  a  prayer  for  a 
dissolution.  But  the  then  Vice-Chancellor 
(Sir  John  Leach),  in  Harrison  v.  Armitage 
(4  Mad.  143),  thought  otherwise.  In  the 
later  case  of  Russell  v.  Loscombe  (4  Simons, 


8),  Vice-Chancellor  Sir  Lancelot  Shad- 
well  agreed  with  Lord  Eldon,  and  held 
the  bill  demurrable  for  not  praying  a  dis- 
solution. In  Walworth  v.  Holt,  4  Mylne  ^ 
&  Craig,  619,  635  to  639,  Lord  Cottenham 
reviewed  the  cases  at  large,  and  said : 
"  When  it  is  said,  that  the  court  cannot 
give  relief  of  this  limited  kind,  it  is»  I 
presume,  meant  that  the  bUl  ought  to 
have  prayed  a  dissolution,  and  a  final 
winding  up  of  the  affairs  of  the  company. 
How  far  this  court  will  interfere  between 
partners,  except  in  cases  of  dissolution, 
has  been  the  subject  of  much  difference  of 
opinion,  upon  wliicli  it  is  not  my  purpose 
to  say  anything  beyond  what  i»  necessary 
for  the  decision  of  this  case ;  bat  there  are 
strong  authorities  for  holding,  that  to  a 
biU  praying  a  dissolution,  all  the  partnen 
must  be  parties  ;  and  this  bill  aUeges  that 
they  are  so  numerous  as  to  make  that  im- 
possible. The  result,  therefore,  of  these 
two  rules  would  be, — ^the  one  binding  the 
court  to  withhold  its  iurisdiction,  except 
upon  bills  graying  a  dissolution,  and  the 
other  requiring  that  all  the  partnere  should 
be  parties  to  a  bill  praying  it, — that  the 
door  of  this  court  would  be  shut  in  all 
cases  in  which  the  partners  or  shareholders 
are  too  numerous  to  be  made  parties, 
which,  in  the  present  state  of  the  transac- 
tions of  mankind,  would  be  an  absolute 
denial  of  justice  to  a  laige  portion  of  the 
subjects  of  the  realm,  in  some  of  the  most 
important  of  their  affairs.  This  result  is 
quite  sufficient  to  show  that  such  cannot 
be  the  law  ;  for,  as  I  have  said  upon  other 
occasions,  I  think  it  the  duty  of  this  court 
to  adapt  its  practice  and  course  of  pro- 
ceeding to  the  existing  state  of  society,  and 
not  by  too  strict  an  adherence  to  forms 
and  rules,  established  under  different  cir- 
cumstances, to  decline  to  administer  joa- 
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§  672.  But  where  such  dissolution  has  taken  place,  an  account  will 
not  only  be  decreed,  but,  if  necessary,  a  manager  or  receiver  will  be 
appointed  to  close  the  partnership  business,  and  make  sale  of  the 
partnership  property ;  so  that  a  final  distribution  may  be  made  of 
the  partnership  effects.^  This  a  court  of  law  is  incompetent  to  do. 
The  accounts  are  usually  directed  to  be  taken  (as  has  been  already 
suggested)  before  a  chief  clerk,  who  examines  the  parties,  if  neces- 
sary, and  requires  the  production  of  all  the  books,  papers,  and 
vouchers  of  the  partnership,  and  he  is  armed  from  time  to  time,  by 
the  court,  with  all  the  powers  necessary  to  effectuate  the  objects  of 
the  reference  to  him.  If  it  is  deemed  expedient  and  proper,  the 
court  will  restrain  the  partners  from  collecting  the  debts,  or  disposing 
of  the  property  of  the  concern,  and  will  direct  the  moneys  of  the 
firm  received  by  any  of  them  to  be  paid  into  court.  In  this  way 
it  adapts  its  remedial  authority  to  the  exigencies  of  each  particular 
case.^ 

§  672  a.  But  the  court  will  not  appoint  a  receiver  or  manager  at 
the  instance  of  one  of  the  partners,  in  a  suit  which  does  not  seek  to 
dissolve  the  partnership,^  nor  in  one  which  does,  upon  an  interlocutory 
application,  and  merely  upon  evidence  that  the  partners  do  not  co- 
operate in  the  management  of  the  business.  To  justify  such  an 
appointment,  it  must  be  shown,  that  one  partner  has  interfered  so  as 
to  prevent  the  business  being  carried  on.  But  where  the  partnership 
property  consisted  of  mines,  plant,  and  slaves,  in  the  Brazils,  but  the 
shares  were  sold  in  England,  in  the  form  of  scrip,  transferable  by 
delivery,  and  the  defendant  and  another,  at  a  meeting  of  the  share- 
holders, had  been  appointed  sole  directors  and  trustees  of  the  pro- 
perty, and  the  associate  had  died,  and  disputes  had  arisen,  it  was 
held,  that  a  holder  of  shares  purchased  in  the  market  might  main- 
tain a  bill  against  defendant  as  sole  surviving  tiiistee  for  an  account 
of  the  receipts  and  payment  of  the  debts  of  the  association,  and  a 
division  of  the  profits,  and  for  a  receiver  and  injunction,  although  the 
bill  did  not  pray  for  a  dissolution.  The  defendant  having  left  Eng- 
land, after  the  filing  of  the  bill,  and  pending  the  motion  for  a  receiver 
and  injunction,  it  was  considered  the  plaintiff  had  an  equity  to  secure 


tice,  and  to  enfirce  rights  for  which  there 
is  no  other  i-eme«iy.  This  has  always 
been  the  principle  of  this  court,  though 
not  at  all  times  sufficiently  attended  to. 
It  is  the  ground  upon  which  the  court  has, 
in  many  cases,  dispensed  with  the  presence 
of  parties,  who  would,  according  to  the 
general  practice,  have  been  necessary 
parties." 

^  See  Crawshay  v.   Maule,    1    Swanst. 
506,  528  ;  Peacock  v.  Peacock,  16  Ves.  57, 


58  ;  Featherstonhaugh  v.  Fenwick,  17  Yes. 
298,  308 ;  Crawshay  v.  Collings,  15  Ves. 
218 ;  Wilson  v.  Greenwood,  1  Swanst. 
471 ;  Oliver  v.  HamUton,  2  Anst.  453. 

2  Foster  v,  Donald,  1  Jac.  &  Walk.  252, 
253. 

5  Roberts  v,  Eberhardt,  Kay,  148 ; 
Hall  V.  Hall,  3  Macn.  &  G.  79.  See  Shep- 
pard  V.  Oxenford,  1  Kay  k  J.  491  ;  Madg- 
wick  ff.  Wimble,  6  Beav.  495. 
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the  property  of  the  association,  and  for  that  purpose  a  receiver  was 
appointed.^ 

§  673.  But,  perhaps,  one  of  the  strongest  cases  to  illustrate  the 
beneficial  operation  of  the  jurisdiction  of  courts  of  equity  in  regard  to 
partnership  is  their  power  to  dissolve  the  partnership  during  the  term 
for  which  it  is  stipulated.  This  is  a  peculiar  remedy  which  courts  of 
common  law  are  incapable  of  administeiing,  by  the  nature  of  their 
organization.  Such  a  dissolution  may  be  gi*anted,  in  the  first  place, 
on  account  of  the  impracticability  of  carrying  on  the  undertakings 
either  at  all  or  according  to  the  stipulations  of  the  articles.^  In  the 
next  place,  it  may  be  granted  on  account  of  the  insanity,  or  per- 
manent incapacity,  of  one  of  the  partners.^  In  the  next  place,  it 
may  be  granted  on  account  of  the  gross  misconduct  of  one  or  more  of 
the  partners,^  although  the  party  applying  for  the  dissolution  may 
have  committed  the  first  wrong.^  But  trifling  faults  and  misbe- 
haviour, which  do  not  go  to  the  substance  of  the  contract,  do  not 
constitute  a  sufficient  ground  to  justify  a  decree  for  a  dissolution.® 

§  673  a.  In  a  case^  before  the  Vice-Chancellor  Wood,  the  subject 
of  the  right  of  the  other  partners  to  claim  a  dissolution,  on  $ux:ount 
of  the  insanity  of  one  of  the  fiim,  is  very  extensively  and  lucidly  dis- 
cussed. That  was  a  motion  for  an  interim  injunction  to  restrain  a 
partner,  who  six  months  previously,  being  temporarily  of  unsound 
mind,  had  attempted  to  commit  suicide,  from  interfering  in  the  part- 
nership affairs,  and  it  was  refused  on  the  ground  that  the  evidence 
did  not  show,  that  at  the  time  of  the  motion,  he  was  incompetent  to 
conduct  the  business  of  the  partnership  according  to  the  articles. 
And  it  was  said  that  the  circumstances,  that  the  conduct  and  state 
of  mind  of  the  partner  in  question  were  such  as  at  once  to  destroy 
the  confidence  of  the  other  partners,  and  to  induce  customers  to 
withdraw  their  custom  from  the  firm,  and  that  the  malady  under 
which  he  laboured  might  as  easily  have  led  him  to  attempt  the  life 
of  one  of  his  partners,  were  not  sufficient  grounds  for  granting  the 
motion.  But  a  motion  in  a  cross-suit,  to  restrain  the  defendants  in 
such  cross-suit  from  preventing  the  partner,  who  had  been  insane. 


1  Sheppard  u  Oxenford,  1  Kay  ft  J. 

491. 

»  Baring  v,  Dix,  1  Cox,  213  ;  Waters  v, 
Taylor,  2  Ves.  k  B.  299. 

»  Waters  v.  Taylor,  2  Ves.  &  B.  299  ; 
Sayer  v.  Bennet,  1  Cox,  107;  Pearse  v. 
Chamberlain,  2  Yes.  84,  85 ;  Wrexham  v. 
Huddleston,  1  Swanst  514,  note. 

*  See  Marshall  v.  Colman,  2  Jac.  ft 
Walk.  [266],  800  ;  Goodman  v.  Whitcomb, 
1  Jac.  ft  Walk.  [569],  594 ;  Chapman  v. 
Beach,  id.  [578],  594  ;  Norway  v,  Rowe, 
19  Ves.  148  ;  Waters  r.  Taylor,  2  Ves.  ft 
B.  304  ;  Master  v.  Eirton,  8  Ves.  74 ;  Be 


Berengeru  Hammel,  7  Jarman,  Convey. 
26,  cited  Collyer  on  Partn.  B.  2,  ch.  3,  § 
8,  p.  161  ;  Eussell  v.  Loscombe,  4  Simons, 
8. 

^  See  £ssell  v.  Hayward,  6  Jur.  n.  s. 
690,  where  it  is  held  that  a  breach  of  trust 
by  one  partner  gives  the  other  a  right  to 
dissolve  the  partnersliip,  and  the  dissolu- 
tion takes  efiect  from  the  date  of  the  notice 
of  dissolution. 

®  Goodman  v.  Whitcomb,  1  Jac.  ft 
Walk.  [669],  592. 

7  Anonymous,  2  Kay  ft  Johnson,  441. 
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from  transacting  the  business  of  the  partnership,  as  a  partner,  was 
granted.  From  an  examination  of  the  authorities  it  was  determined 
here  that  the  following  propositions  were  established :  1.  That  actual 
insanity  of  a  partner  is  not  in  itself  a  dissolution  of  the  partnership, 
but  there  must  be  a  decree  of  dissolution.  2.  That  such  a  decree, 
notwithstanding  actual  insanity  proved  to  have  existed  before  the 
filing  of  the  bill,  will  not  be  made  in  a  disputed  case,  without  further 
inquii'y,  whether,  at  the  time  when  the  relief  is  sought,  the  party  is 
in  such  a  state  of  mind  as  to  be  able  to  conduct  the  business  of  the 
firm  in  partnei*ship  with  the  other  members  according  to  the  articles 
of  partnership.  And  it  would  seem  that  when  the  party  is  shown  to 
have  once  been  in  the  state  above  detailed,  the  affirmative  of  the 
issue  is  properly  thrown  upon  him.  3.  That  insanity  existing  when 
the  relief  is  sought,  with  the  apparent  probability  of  its  continuance, 
is  good  ground  to  decree  a  dissolution.^ 

§  673  b.  The  court  dissolved  a  partnership  entered  into  for  a  term 
of  years,  when,  without  any  breach  of  the  articles  of  partnership, 
circumstances  had  so  altered,  that  it  could  not  be  carried  on*  upon 
the  footing  originally  contemplated,  and  the  confidence  mutually 
reposed  having  ceased,  and  given  place  to  mistrust,  it  was  apparent 
the  business  could  not  go  on  without  mutual  injury.^  The  general 
rule  here  recognized  is,  that  where  the  circumstances  have  so  changed, 
and  the  conduct  of  the  parties  is  such  as  to  render  it  impossible  to 
continue  the  relation  without  injury  to  all  the  partners,  the  court 
will  decree  a  dissolution. 

§  674.  There  are  other  considerations,  which  make  a  resort  to  a 
court  of  equity,  instead  of  a  court  of  law,  not  only  a  more  convenient, 
but  even  an  indispensable,  instrument  for  the  purposes  of  justice. 
Thus,  real  estate  may  be  bought  and  held  for  the  purposes  of  the 
partnership,  and  really  be  a  part  of  the  stock  in  trade.  The  convey- 
ance  in  such  a  ca^e  may  be  in  the  name  of  one,  for  the  benefit  of  all 
the  partners ;  or  in  the  name  of  all,  as  tenants  in  common,  or  as 
joint-tenants.  In  case  of  the  death  of  a  partner,  by  which  a  dissolu- 
tion  takes  place,  the  real  estate  may  thus  become  severed  at  law  from 
the  partnership  funds,  and  vest  in  the  surviving  partner  exclusively, 
or  in  the  heirs  of  a  deceased  partner,  in  common  with  the  survivor, 
according  to  the  particular  circumstances  of  the  case.  In  taking  an 
account  of  the  partnership  effects  at  law,  it  is  impossible  for  the  court, 
for  the  benefit  of  creditor,  to  bring  such  real  estate  into  the  account  3 
or  to  direct  a  sale  of  it ;  or  to  hold  it  a  part  of  the  partnership  funds. 
It  must  be  treated  in  courts  of  law  just  as  its  character  is  according 

^  Anonymous,  2  Kav  &  Johnson,  441 ;  Leaf  v.  Coles,  1  De  G.,  McN.  ft  G.  171 

Kirby  v,  Carr,  3  Y.  ft  C.  Exch.  184 ;  Jonos  174  ;  Bagshaw  v.  Parker,  10  Boar.  582. 

V.  Noy,  2  My.  ft  K.  125  ;  Sadler  v.  Lee,  6  -  Harrison  v.  Tenant,  21  Bear.  482. 
Bear.  324  ;  Besch  r.  FroUch,  1  PMll.  172  ; 
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to  the  common  law.  But  in  a  court  of  equity,  in  such  a  case,  the  real 
estate  is  treated,  to  all  intents  and  purposes,  as  a  part  of  the  partner- 
ship funds,  whatever  may  be  the  form  of  the  conveyance.  For  a 
court  of  equity  considers  the  real  estate,  to  all  intents  and  purposes, 
as  personal  estate ;  and  subjects  it  to  all  the  equitable  rights  and 
liens  of  the  partners,  which  would  apply  to  it,  if  it  were  personal 
estate.  And  this  doctrine  not  only  prevails,  as  between  the  partners 
themselves  and  their  creditors ;  but  (as  it  should  seem)  as  between 
the  representatives  of  the  partners  also.  So  that  real  estate,  held  in 
fee  for  the  partnership,  and  as  a  part  of  its  funds,  will,  upon  the 
death  of  the  partner,  belong,  in  equity,  not  to  the  heirs-at-law,  but  to 
the  personal  representatives  and  distributees  of  the  deceased ;  unless, 
perhaps,  there  be  a  clear  and  determinate  expression  of  the  deceased 
partner,  then  it  shall  go  to  his  heir-at-law  beneficially.^ 

§  674  a.  So  in  the  late  case  of  the  Attorney-General  v.  Hubbuck,^ 
it  was  held,  by  the  Court  of  Appeal,  affirming  the  judgment  of  the 
Queen's  Bench  Division,^  that  the  shares  of  partners  in  realty,  form- 
ing part  of  the  partnership  estate,  must  be  regarded  as  converted  into 
personalty,  and,  as  such,  liable  to  probate  duty.  And  it  was  further 
held,  that  such  property  could  only  be  held  to  be  re-converted  into 
realty  if  a  binding  agi-eement  had  been  entered  into  by  the  partners, 
and  an  agreement  taking  effect  at  the  moment  of  death,  so  to  re- 
convert it. 

§  675,  The  lien,  also,  of  partners  upon  the  whole  funds  of  the 
partnership,  for  the  balance  finally  due  to  them  respectively,  seems 
incapable  of  being  enforced  in  any  other  manner  than  by  a  court  of 
equity,  through  the  instrumentality  of  a  sale.  Besides,  the  creditors 
of  the  partnership  have  the  preference  to  have  their  debts  paid  out 
of  the  partnership  funds,  before  the  private  creditors  of  either  of  the 
partners.  But  this  preference  is,  at  law,  generally  disregarded ;  in 
equity,  it  is  worked  out  through  the  equity  of  the  partners  over  the 


>  Lake  17.  Craddock,  3  P.  Will.  158 ;  Elliot 
V.  Brown,  9  Ves.  697  :  Thornton  v.  Dixon,  8 
Uro.  Ch.  199  (Belt's  edition) ;  Bell  v. 
Phyn,  7  Ves.  468  ;  Kipley  r.  Waterworth, 

'.  Vea.  426  ;  Selkrig  v,  Davies,  2  Dow. 
242  ;  Townsind  v,  Cevaynes,  1  Montague 
on  Partn.  Appx.  96  [191]:  Randall  v, 
Bandall,  7  Sim.  271  ;  Moriis  v.  Kearsley, 
2  Younge  &  Coll.  139  ;  Bligh  v.  Brent,  2 
Younce  &  Coll.  268,  288  ;  Houghton  t7. 
Hongnton,  1  Simona,  491  ;  Darby  v.  Darby, 
•8  Drew.  497.  Where  parties  jointly  owned 
and  worked  a  mine,  and  with  the  profits 
purchased  from  timeto  time  othertracts,  the 
legal  title  bein^  taken  by  a  trustee  who  held 
for  the  parties  in  same  proportions  as  the 
original  estate :  Held^  that  the  land  so 
bought  had  been  treatt  d  as  land,  not  as 


personal  property,  that  no  partner  on  dis- 
solution, comd  have  asked  for  a  sale  of  it, 
and  that  consequently  the  share  of  a  de- 
ceased partner  went  to  heir.  Steward 
V.  Blakeway,  4  Ch.  608;  6  Eq.  479. 
Where  land  devised  to  three  as  tenants  in 
common  was  used  by  them  as  |)artners  for 
maikct  gardening,  and  more  land  was  pur- 
chased for  same  purpose,  partly  out  of  pro- 
fits :  Heldy  that  Wn  the  devised  and  poi^ 
chased  land  was  converted  into  personalty 
as  against  the  heir-at-law.  Waterer  r. 
Waterer,  16  Eq.  402. 

«  13  Q.  B.  D.  276. 

3  10  Q.  B.  D.  488.  See  also  Attorney- 
General  V.  Brunning,  8  H.  L.  C.  248.  The 
case  of  Custance  v,  Bradshaw,  4  Hare,  315, 
must  be  taken  to  be  overruled. 
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whole  fands.^  Oa  the  other  hand,  the  separate  creditors  of  each 
partner  are  entitled  to  be  first  paid  out  of  the  separate  effects  of  their 
debtor,  before  the  partnei^hip  creditors  can  claim  anything ;  which 
also  can  be  accomplished  only  by  the  aid  of  a  court  of  equity ;  for  at 
law  a  joint  creditor  may  proceed  directly  against  the  separate  estate." 
This  is  another  illustration  of  the  doctrine  of  marshalling  assets,  and 
proceeds  upon  analogous  principles  ;  and  it  is  commonly  applied  in 
cases  of  insolvency,  or  bankruptcy.  There  are  certain  exceptions  to 
the  rule,  which  confirm,  rather  than  abate,  its  force  ;  as  they  stand 
upon  peculiar  reasona^ 

§  67G.  In  like  manner,  in  cases  of  partnership  debts,  if  one  of  the 
partners  dies  and  the  survivor  becomes  insolvent  or  bankrupt,  the 
joint  creditoi*s  have  a  right  to  be  paid  out  of  the  estate  of  the 
deceased  partner,  through  the  medium  of  the  equities  subsisting 
between  the  partners.*  Indeed,  a  broader  principle  is  now  estab- 
lished ;  and  it  is  held  that  insolvency  or  bankruptcy  is  not  necessary, 
in  order  to  justify  the  creditors  of  the  partnership  in  resorting  to  the 
assets  of  the  deceaseil  partner ;  and  that  such  creditoi*s  may,  in  the 
first  instance,  proceed  against  the  executor  or  administrator  of  the 
deceased  partner,  leaving  him  to  his  remedy  over  against  the  surviving 
partners  ;  though,  certainly,  the  surviving  partners  in  a  suit  in  equity, 
in  such  a  case,  would  be  proper  parties,  if  not  necessary  parties,  to 
the  bill.^  The  doubts  formerly  entertained  upon  this  subject  seem  to 
have  arisen  from  the  general  principle,  that  the  joint  estate  is  the 
first  fund  for  the  payment  of  the  joint  debts,  and  as  the  joint  estate 
vests  in  the  surviving  partner,  the  joint  creditors,  upon  equitable 


*  Twiss  V.  Massey,  1  Atk.  67  ;  Ex  parte 
Ckx>k,  P.  Wai.  500  ;  Ex  parU  Elter,  3 
Yes.  240  ;  Ei  parte  Clay,  6  Ves.  833  ; 
Campbell  v.  Mullett,  2  Swanst.  574,  575  ; 
ExparU  Ruffin,  6  Ves.  125,  126  ;  Gray  v. 
Chiswell,  9  Ves.  118. 

*  Ibid.  ;  Duttoii  v.  Morrison,  17  Ves. 
205  to  210  ;  Maaou  v,  Bog^,  2  M.  &  R. 
448. 

'  Where  A.  and  6.  were  partners,  and 

A.  allowed  C.  to  setoff  A. 's  private  debt 
to  faim  against  C.'s  debt  to  the  firm,  C. 
knowing  it  was  a  firm  debt :  If  eld,  that 

B.  could  in  equity  sue  A.  and  C.  for  his 
share  in  the  firm  debt.  Piercy  v.  Fynney, 
12  £«).  69. 

*  Cowell  v.  Sykes,  2  Russ.  191 ;  Camp- 
bell V.  MuUett,  2  Swanst.  574,  575 ;  Ex 
parte  Ruffin,  6  Ves.  125,  126  ;  Ex  parU 
Kendall,  17  Ves.  514,  526,  527  ;  Lane  v. 
Waiiams,  2  Vem.  277,  292  ;  Vulliamy  v. 
Noble,  3  Meriv.  614,  618  ;  Gray  v.  Chis- 
well, 9  Ves.  118  ;  Brice*8  case,  1  Meriv. 
620.  If  the  right  of  the  joint  creditors  is 
worked  out  altogether  through  the  equity 
of  the  partners,  it  seems  somewhat  difUcult 
to  i^erceive  how  the  separate  estate  of  a 


deceased  partner,  who  is  a  creditor  of  the 
firm  far  beyond  all  the  partnership  fund^, 
should;  the  joint  estate  being  insolvent,  be 
compellable  to  pay  any  of  the  joint  debts 
beyouii  tliese  funds.  Yet  Lord  Eldon 
acted  upon  the  ground'  of  the  liability  of 
such  separate  estate,  in  Gray  v,  Chiswell, 
9  Ves.  118.  If,  on  the  other  hand,  the 
true  doctrine  be  that  avowed  by  Sir 
William  Grant,  in  the  case  of  Devaynes  v. 
Noble  (1  Meriv.  529),  afterwards  affirmed 
by  Lord  Brougham  (2  Russ.  &  Mylne, 
495),  that  a  partnership  contract  is  several 
as  well  as  joint,  then  there  seems  no 
^und  to  make  any  difference  whatsoever 
in  any  case  between  joint  and  several  cre- 
ditors, as  to  payment  out  of  joint  or 
separate  assets.  This  is  now  the  established 
doctrine.  Wilkinson  v.  Henderson,  1 
Mylne  &  Keen,  532  ;  Thorpe  v.  Jackson,  2 
Younge  &  Coll.  553,  561,  562  ;  Story  on 
Partn.  §  312  ;  ante,  §§  162  to  164. 

^  Wilkinson  v,  Hendeison,  1  Mylne  k 
Keen,  5S2  ;  Davayncs  v.  Noble,  2  Russ.  & 
Mylne,  495  :  Thorpe  v.  Jackson,  2  Younge 
k  Coll.  553  ;  Sleech's  case,  1  Meriv.  539; 
Braithwaite  v.  Britain,  1  Keen,  219. 
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coDfiiderationSy  ought  to  resort  to  the  surviving  partner  before  they 
seek  satisfaction  from  the  assets  of  the  deceased  partner.^  Th^e 
ground  of  the  present  doctrine  is,  that  every  partnership  debt  is  joiiit 
and  several ;  and,  in  all  such  cases,  resort  may  primarily  be  had  for 
the  debt  to  the  surviving  partners,  or  to  the  assets  of  the  deceased 
partner.^  Nor  is  this  doctrine  confined  to  cases  of  partnership,  or  to 
cases  of  a  mercantile  character.  It  equally  applies  to  all  cases,  where 
there  is  a  joint  loan  to  several  persons,  not  paitners,  whether  it  be  in 
the  course  of  mercantile  transactions  or  not ;  for  the  debt  will  be 
treated  in  equity  as  joint  and  several ;  and  in  case  any  of  the  debtors 
die,  the  creditor  may  have  relief  out  of  his  assets,  without  claiming 
any  relief  against  the  surviving  joint  debtors,  or  showing  that  they 
are  unable  to  pay  the  debt  by  reason  of  their  insolvency.' 

§  676  a.  Where  the  continuing  partner  covenanted  with  the  retiring 
one,  that  he  would  pay  the  partnership  debts  and  save  him  harmless, 
on  that  account,  it  was  held,  after  the  decease  of  the  retiring 
partner  and  the  bankruptcy  of  the  other,  and  the  presentation  of 
partnership  claims  against  the  estate  of  the  deceased  partner,  that  by 
the  true  construction  of  the  contract  of  dissolution  it  did  not  create  a 
lien  upon  a  policy  of  insurance  belonging  to  the  effects  of  the  partner- 
ship, as  to  the  unpaid  debts  of  the  partnership ;  and  if  it  had  created 
such  a  lien,  still,  the  mortgagee  of  the  policy  from  the  surviving 
partner  was  not  bound  to  see  to  the  application  of  the  mortgage 
money,  he  being  justified  in  supposing  that  it  would  be  properly 
applied.*  .  The  power  of  a  solvent  partner,  upon  the  bankruptcy  of 
his  associate  (and  the  same  rule  holds,  in  regard  to  the  acting 
partner,  in  closing  the  concern),  under  all  circumstances,  is  given  him 
in  his  personal  capacity,  to  wind  up  the  concern,  and  cannot  be  dele- 
gated to  another.^ 

§  676  h.  So  also  it  often  happens,  either  on  account  of  the  form 
of  the  articles  of  paitnership,  or  the  manner  in  which  the  surviving 
partners  treat  the  effects  of  the  conceiii,  after  the  decease  of  one  of 
their  number,  that  they  are  liable  to  account  for  a  share  of  the 
profits  to  the  personal  representatives  of  the  deceased  partner  or  the 
legal  cestui  que  trust  This  subject  is  perspicuously  discussed  by  Sir 
John  Romilly,  Master  of  the  Rolls,  in  the  case  of  Wedderbum  v. 
Wedderbum.^  He  divides  the  cases,  where  a  liability  of  this  kind 
occura,  into  three  classes.  1.  Where  the  surviving  partners  continue 
the  trade  with  the  capital,  composed  wholly  or  in  part  of  the  estate  of 

*  Wilkinson  r.  Henderson,  1  Mylne  h  M.  k  G.  853. 
Keen,  582.  ^  Fraser  u  Kersliaw,  2  Eav  &  J.  496. 

2  Thorpe  v.  Jackson,  2  Younj^e  &  Coll.  «  22  Beav.  84 ;  8.  c.  2  Keen,  722 ;  4 

653,  561,  562 ;  Sleech's  case,  1  Merir.  539.  My.  k  Cr.  41 ;  2  Bear.  208  ;  17  Bear. 

8  Ibid.  158 ;  18  Beav.  465. 

^  In  re  Langmead's  Trusts,   7  Be  G., 
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the  deceased  partner.  The  rule  applicable  to  such  a  case  is  the  same, 
whatever  be  the  cause  of  the  dissolution.  The  liability  to  account 
pix>ceed8  wholly  on  the  ground  that  the  profits  are  the  product  of  the 
capital  in  part,  and  therefore,  to  that  extent,  belong  to  the  owner  of 
the  capital  2.  Where  the  legal  personal  representatives  of  the 
deceased  partner  employ  the  assets  in  carrying  on  trade  for  them- 
selves. The  liability  to  account,  in  this  class  of  cases,  proceeds  from 
misconduct  and  breach  of  trust  in  the  executors.  In  this  61ass  of 
cases  the  cestuis  que  trust  are  entitled,  at  their  option,  to  legal 
interest  on  the  amount,  or  a  share  of  the  profits.  3.  This  occurs 
where  the  surviving  partners  are  also  the  personal  representatives  of 
the  deceased  partner.  The  liability  to  account  here  may  involve  an 
inquiry  into  the  misconduct  of  the  executors,  but  is  affected  more  or 
less  by  the  articles  of  partnership.  That  is  true  also  of  the  first 
class.  But  in  the  second,  no  contract  is  supposed  to  exist.  It  is 
therefore  a  mere  breach  of  trust.  The  third  class  will  be  governed 
by  the  rules  which  apply  generally  to  the  case  of  surviving  partners, 
carrying  on  the  trade  of  a  deceased  partner,  and  these  rules  are 
regulated  by  contract,  and  may  vary  in  each  case.  The  rule,  as 
laid  down  by  Lord  Eldon,  "  which  is  to  be  applied,  must  be  deduced, 
in  almost  every  case,  firom  the  particular  circumstances  of  that  very 
case."  1 

§  677.  In  regard  to  partnership  property,  another  illustration,  of  a 
kindred  character,  involving  the  necessity  of  an  account,  may  be  put 
to  establish  the  utility  and  importance  of  equity  jurisdiction.  It  is 
well  known,  that  at  law,  an  execution  for  the  separate  debt  of  one  of 
the  partners  may  be  levied  upon  the  joint  property  of  the  partner- 
ship. In  such  a  case,  however,  the  judgment  creditor  can  levy,  not 
the  moiety  or  undivided  share  of  the  judgment  debtor  in  the  property, 
as  if  there  were  no  debts  of  the  partnership,  or  lien  on  the  same  for 
the  balance  due  to  the  other  partner ;  but  he  can  levy  the  interest 
only  of  the  judgment  debtor,  if  any,  in  the  property,  after  the  pay- 
ment of  all  debts  and  other  charges  thereon.^  In  short,  he  can  take 
only  the  same  interest  in  the  property,  which  "the  judgment  debtor 
himself  would  have  upon  the  final  settlement  of  all  the  accounts  of 
the  partnership.  When,  therefore,  the  sheriff  seizes  such  propeiiy 
upon  an  execution,  he  seizes  only  such  undivided  and  unascertained 
interest ;  and  if  he  sells  under  the  execution,  the  sale  conveys  nothing 
more  to  the  vendee,  who  thereby  becomes  a  tenant  in  common, 
substituted  to  the  rights  and  interests  of  the  judgment  debtor  in  the 
property  seized.^    In  truth,  the  sale  does  not  transfer  any  part  of  the 

1  Orawshay  t'.  Collins,  2  Rassell,  325.       £26;  Barkers.  Goodair,  11  Yes.  85  ;  But- 
\y  See  Vyse  v,  Foster,  8  C!i.  309.  ton  v.  Moirison,  17  Ves.  205,  206,  207. 

^       -  West  r.  Skip,  1  Ves.  li39  ;  2  Swanst.  »  West  v.  Skip,  1  Ves.  239 ;  Chapman 
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joint  property  to  the  vendee,  so  as  to  entitle  him  to  take  it  from  the 
other  partnei's  ;  for  that  would  be,  to  place  him  in  a  better  situation 
than  the  partner  himself.  But  it  gives  him,  properly  speaking,  a 
right  in  equity  to  call  for  an  account,  and  thus  to  entitle  himself  to 
the  interest  of  the  partner  in  the  property  which  shall,  upon  such 
settlement,  be  ascertained  to  exist.  It  is  obvious,  from  what  has 
been  already  stated,  how  utterly  inadequate  the  means  of  a  court  of 
law  are  to  take  such  an  account.  And,  indeed,  under  a  levy  of  this 
sort,  it  is  not  easy  to  perceive  what  authority  a  court  of  law  has  to 
interfere  at  all,  to  take  an  account  of  the  partnership  transactions ; 
or  by  what  process  it  can  enforce  it.^  In  such  a  case,  therefore, 
the  proper  remedy  for  the  other  partners,  if  nothing  is  due  to  the 
judgment  debtor  out  of  the  partnership  funds,  is  to  file  a  bill  in 
equity  against  the  vendee  of  the  sheriff,  to  have  the  proper  accounts 
taken.2 

§  679.  Another  illustration  of  the  beneficial  result  of  equity  juris- 
diction, in  cases  of  partnership,  may  be  found  in  the  not  uncommon 
c&se  of  two  firms  dealing  with  each  other,  where  some  or  all  of  the 
partners  in  one  firm  are  paituers  with  other  persons  in  the  other 
firm.  Upon  the  technical  principles  of  the  common  law,  in  such 
cases,  no  suit  can  be  maintained  at  law  in  regard  to  any  transactions 
or  debts  between  two  firms ;  for  in  such  suit,  all  the  partners  must 
join,  and  be  joined  ;  and  no  person  can  maintain  a  suit  against  him- 
self, or  against  himself  and  others.  The  objection  is,  at  law,  a  com- 
plete bar  to  the  action.'"*  Nay,  even  after  the  death  of  the  partner  or 
partners,  belonging  to  both  firms,  no  aqtion,  upon  any  contract,  or 
mutual  dealing,  ex  contractu,  is  maintainable  by  the  survivors  of  one 


V.  Koops,  8  Bos.  &  Pull.  289  ;  Skip  v.  Har- 
wooil,  2  Swanst.  686  ;  s.  c.  cited  Cowp. 
461;  Duttou  v,  Morrison  17  Ves.  205, 
206 :  Heydon  v.  Heydon,  1  Salk.  892  ; 
Taylor  r.  Fields,  4  Ves.  396;  Fox  v. 
Hanlmry,  Cowp.  445  ;  In  re  Wait.  1  Jac. 
&  Walk.  587,  588,  589;  Haberahon  r. 
Bhirton,  1  De  Gex  &  Smale,  121. 

»  See  Chapman  v.  Koops,  8  Bos.  &  Pull. 
889 ;  Kddie  v.  Davidson,  2  Doug.  650  ; 
Waters  v.  Taylor,  2  Ves.  &  B.  800,  301 ; 
Dutton  V.  Morrifion,  17  Ves.  205,  206  ;  In 
re  Wait,  1  Jac.  &  Walk.  685  ;  Habeislion 
V.  Blurton,  1  De  C.ex  &  Smale,  121.  The 
remarks  of  Lord  Eldon  on  this  j»oint,  in 
Waters  «.  Taylor  (2  Ves.  &  B.  301),  are 
very  striking  and  inipoiiant.  "If  the 
courts  of  law"  (said  he)  "have  followed 
courts  of  equity  in  giving  execution  against 
partnership  elfects.  1  desire  to  have  it 
understood  that  they  do  not  appear  to  me 
to  adhere  to  the  principle,  when  they  sup- 
pose that  the  interest  can  be  sold,  before 
it  has  been  ascertained  what  is  the  subject 
of  sale  and  purchase.  According  to  the 
old  law,  I  mean  before  Lord  Mansfield's 


time,  the  sheriff,  under  an  execution 
against  partnership  effects,  took  the  un- 
divided share  of  the  debtor,  without  refer- 
ence to  the  partnership  account.  But  a 
court  of  equity  would  have  set  tliat  right, 
by  taking  the  account,  and  ascertainiog 
what  the  sheriff  ought  to  have  sold.  The 
courts  of  law,  however,  have  now  repeat- 
edly laid  down,  that  they  will  sell  the 
actual  interest  of  the  partner,  professing 
to  execute  the  equities  between  the  par- 
ties ;  but  forgetting  that  a  court  of  equity 
ascertained  ])reviously  what  was  tu  be 
sold.  How  could  a  court  of  law  ascertain 
what  was  the  intei'est  to  be  sold,  and  what 
the  equities  de|)euding  upon  an  account  of 
all  the  concerns  of  all  the  partners  for 
years?" 

^  Chapman  v.  Koops,  8  Bos.  &  Pull. 
290 ;  Waters  v,  Taylor,  2  Ves.  ft  B.  300, 
301 ;  Taylor  v.  Fields,  4  Ves.  896 ;  Dut- 
ton V.  Morrison,  17  Ves.  206  ;  In  re  Wait, 
1  Jac.  &  Walk.  588,  589. 

'  Bosanquet  v.  Wray,  6  Taunt.  697; 
8.  c.  2  Marsh.  819 ;  Mainwaring  v.  New- 
man, 2  Bos.  k  Pull.  120. 
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firm  against  those  of  the  other  firm ;  for,  in  a  legal  view,  there  never 
was  any  subsisting  contract  between  the  firms ;  as  a  partner  cannot 
contract  with  himself.^ 

§  680.  But  there  is  no  difficulty  in  proceeding  in  courts  of  equity 
to  a  final  adjustment  of  all  the  concerns  of  both  firms,  in  regard  to 
each  other ;  for,  in  equity,  it  is  sufficient,  that  all  parties  in  interest 
are  before  the  court  as  plaintiffs  or  as  defendants ;  and  they  need  not 
as  at  law,  in  such  a  case,  be  on  the  opposite  sides  of  the  record.  In 
equity,  all  contracts  and  dealings  between  such  firms,  of  a  moral  and 
legal  nature,  are  deemed  obligatory,  though  void  at  law.^  Courts  of 
equity,  in  all  such  cases,  look  behind  the  form  of  the  transactions  to 
their  substance ;  and  treat  the  different  firms,  for  the  purposes  of 
substantial  justice,  exactly  as  if  they  were  composed  of  strangers,  or 
were  in  fact  corporate  companies. 

§  681.  Upon  similar  grounds,  one  partner  cannot,  at  law,  maintain 
a  suit  against  his  copartners,  to  recover  the  amount  of  money,  which 
he  has  paid  for  the  partnership  ;  since  he  cannot  sue  them  without 
suing  himself,  also,  as  one  of  the  partnership.  And,  if  one  partner, 
in  fraud  of  the  partnei-ship  rights  or  credits,  should  release  an  action, 
that  release  would,  at  law,  be  obligatory  upon  all  the  partners.  But 
a  court  of  equity  would  not,  under  such  circumstances,  hesitate  to 
relieve  the  partnership.'** 

§  682.  Courts  of  equity,  in  this  respect,  act  upon  principles 
familiarly  recognized  in  the  civil  law,  and  in  the  jurisprudence  of 
those  nations  which  derive  their  law  from  that  most  extensive  source. 
This  will  abundantly  appear,  by  reference  to  the  known  jurisprudence 
of  Scotland,  and  that  of  the  continental  nations  of  Europe.*  Indeed, 
it  would  be  a  matter,  not  merely  of  curiosity,  but  of  solid  instruction 
(if  this  were  the  proper  place  for  such  an  examination),  to  trace  out 
the  strong  lines  of  analogy  between  the  laws  of  partnership,  as  under- 
stood in  England,  and  especially  as  administered  in  equity,  and  that 
of  the  Roman  jurisprudence.  Unexpected  coincidences  are  every- 
where to  be  found  ;  while  the  differences  are  comparatively  few  ;  and, 
for  the  most  part,  these  arise,  rather  from  the  different  processes  and 
forms  of  administering  justice  in  different  countries,  than  from  any 
general  diversity  of  principles."  Among  other  illustrations,  we  may 
cite  the  general  doctrine,  that  the  partnerahip  property  is  first  liable 
to  the  partnei*ship  debts ;  that  the  right  of  any  one  partner  is  only 

1  Ibid.  learned   reader   may  be   referred  to   the 

3  1  Taunt.  597 ;  2  B.  &  P.  120.  Digest,  Lib.    17,  tit.   2,  Pro  Socio;  and 

*  Ante,  §  604,  note ;  Jones  v.  Yates,  9  Voet,  Com.  ad  id.  ;  Vinnius,  Com.  Inst. 
B.  k  C.  582,  588.  639,  640 ;  Piercy  r.  Lib.  8,  tit.  26 ;  1  Domat,  Civil  Law,  tit. 
Phynney,  12  £q.  69.  FaHnerakip,  B.  1,  tit.  8,  per  tot.  ;  2  Bell. 

*  See  2  Bell,  Com.  B.  7,  ch.  2,  §  2,  art.  Com.  B.  4,  ch.  2,  arts.  1250  to  1263  ;  Code 
1214.  Civil  of  France,  arts.  1832  to  1873 ;  Pothier, 

*  To    establish    this    statement,     tl»e  Traite  de  Soci^t^,  per  tot. 
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to  his  share  of  the  surplus ;  that  joint  creditors  have  a  priority  or 
privilege  of  payment  before  sepai*ate  creditors ;  ^  and  that  the  estates 
of  deceased  partners  are  liable  to  contribute  towards  the  payment  of 
the  joint  debts.^ 

§  683.  This  review  of  some  of  the  more  important  cases  in  which 
courts  of  equity  interfere  in  regard  to  partnerships,  does  (unless  my 
judgment  greatly  misleads  me)  establish,  in  the  most  conclusive 
manner,  the  utter  inadequacy  of  courts  of  law  to  administer  justice 
in  most  cases,  growing  out  of  partnerships,  and  the  indispensable 
necessity  of  resorting  to  courts  of  equity,  for  plain,  complete,  and 
adequate  redress.  Where  a  discovery,  an  account,  a  contribution,  an 
injunction,  or  a  dissolution  is  sought,  in  cases  of  partnership,  or  even 
where  a  due  enforcement  of  partnership  rights,  and  duties,  and 
credits,  is  required,  it  is  impossible  not  to  perceive,  that,  generally,  a 
resort  to  courts  of  law  would  be  little  more  than  a  solemn  mockery 
of  justice.  Hence,  it  can  excite  no  surprise,  that  courts  of  equity 
now  exercise  a  full  concurrent  jurisdiction  with  courts  of  law  in  all 
matters  of  partnership  ;  and,  indeed,  it  may  be  said,  that,  practically 
speaking,  they  exercise  an  exclusive  jurisdiction  over  the  subject  in 
all  cases  of  any  complexity  or  difficulty. 

1  1  Domat,  B.  1,  tit.  8,  §  3,  art.  10.  de  Soci^t^,  nn.  96,  186, 161,  162. 

a  Ibid.     §  6,  arts.  1,2;  Pothier,  Traits 
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§  684,  684  a,  684  I,  684  e.  Equity  grants  relief  for  recovering  rent,  where  there  is  no 
ndequatc  remedy  at  law. 
§  685.  Equity  will  not  gi-ant  more  extensive  rclief  than  the  right  at  law. 
§  686.  Advantage  of  resort  to  couils  of  ec^uity. 
§  687.  "Will  give  relief  where  there  is  no  personal  obligation. 

§  684.  Another  head  of  concurreut  jurisdiction  of  the  same 
nature,  and  resulting  also  from  the  imperfection  of  the  remedy  at 
law,  is  in  the  case  of  Rents.  This  subject  has  been  already  touched 
in  other  places;^  and  a  few  particulars  only  will  be  here  taken 
notice  of,  which  have  not  been  already  fully  discussed.  Thus,  for 
instance,  in  case  of  a  rent  seek,  if  the  grantee  has  never  had  seisin, 
and  the  rent  cannot  be  recovered  at  law,  courts  of  equity  will  decree 
a  seisin  of  the  rent,  and  perhaps,  also,  that  it  be  paid  to  the  party .^ 
So,  if  the  deeds  are  lost,  by  which  a  rent  is  created,  so  that  it  is  uncer- 
tain what  kind  of  rent  it  was;^  or  if  (as  we  have  seen),  by  reason  of 
a  confusion  of  boundaries,  or  otherwise,  the  lands  out  of  wliich  it 
issues  cannot  be  exactly  ascertained,  courts  of  equity  will,  in  like 
manner,  interfere.*  So,  if  the  remedy  for  the  rent  has  become  diffi- 
cult or  doubtful  at  law,  or  if  there  is  an  apparent  perplexity  and 
uncertainty  as  to  the  title,  or  as  to  the  extent  of  the  responsibility  of 
the  party,  from  whom  it  is  sought  ;  in  all  such  cases,  courts  of  equity 
will  maintain  jurisdiction,  and  upon  a  due  a.scertainment  of  the  right, 
will  decree  the  rent.^     So,  if  a  rent  is  devised  out  of  a  rectory  to  a 


>  Ante,  §§  508  to  615. 

"  Francis's  Maxims,  6,  §  3,  p.  25  (edit. 
1793)  ;  Ferris  v.  Newby,  cited  1  Ch.  Caa. 
147  ;  Palmer  v.  Wettenhal,  1  Ch.  Cas. 
184  ;  1  Com.  Dig.  Chancery,  4  N.  1,  JRent; 
Thorndikc  v.  Colliogton,  1  Ch.  Cas.  79 ; 
Web  V.  Web,  Moore,  626 ;  Davy  i'.  Davy, 
1  Ch.  Cas.  147. 

^  Collet  V.  Jacques,  1  Ch.  Cas.  120 ; 
Cocks  1?.  Foley,  1  Vem.  359 ;  Duke  of 
Leeds  v.  New  Radnor,  2  Bro.  Ch.  338, 
618,  519  ;  Holder  v,  Chauibury,  3  P.  Will. 
256. 

*  AiUe,  §  622 ;  1  Fonbl.  Eq.  B.  1,  ch.  3, 
§  8,  note  (/) :  Francis's  Maxims,  6,  §  3, 
p.  25  (idit.  1739) ;  Bowman  v.  Yeat,  cited 
1   Ch.   Cas.  145;   Davy  r,  Davy,   1  Ch. 


Cas.  146,  147;  Cocks  v.  Foley,  1  Vern. 
359;  North  v.  Earl  of  Strafford,  3  P. 
Will.  148;  Holder  v.  Chambury,  8  P. 
Will.  256  ;  Com.  Dig.  Chancery,  4  N.  1, 
Rent;  Duke  of  Bridgewater  v.  Edwards, 
4  Bro.  Pari.  Cas.  139  ;  s.  c.  6  Bro.  Pari. 
Ca.s.  by  Tomlins,  368.  As  to  the  ancient 
remedy  for  Rents,  see  3  Reeves's  History 
of  the  Law,  ch.  21,  pp.  317  to  320 ;  3 
Black.  Comm.  6  ;  id.  281 ;  2  Black.  Comm. 
42 ;  id.  288 ;  Bacon,  Abridg.  lUut,  A.  K. 
'  In  Benson  v.  Baldwyn  (1  Atk.  598), 
Lord  Hardwicke  said  :  **  Where  a  man  is 
entitled  to  a  rent  out  of  lands,  and,  through 
yyrocess  of  time,  the  remedy  at  law  is  lost, 
or  become  very  difficult,  this  court  has 
interfered  and  given  relief  upon  the  fouu. 
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devisee,  for  which  he  cannot  have  any  remedy  by  distress,  or  other- 
wise, at  law,  courts  of  equity  will  decree  him  the  rent  not  only  in 
future,  but  all  arrears.^  So,  if  a  lease  of  an  incorporeal  thing  is 
assigned,  and  the  assignee  enjoys  it,  be  will  be  decreed,  in  equity,  to 
pay  the  rent,  although  not  bound  at  law,*  So,  if  an  assignee  of  a 
term,  rendering  rent,  assigns  over,  the  lessor  will  be  entitled  to  relief 
in  equity  for  the  rent  against  the  first  assignee,  so  long  as  he  held 
the  land,  although  he  may  have  no  remedy  at  law  for  these  arrears.' 
So,  the  executor  of  a  terre-tenant  of  lands  liable  for  a  rent-chaige, 
which  the  terre-tenant  has  suffered  to  be  in  arrear,  will  be  com- 
pellable, in  equity,  to  pay  the  same,  although  the  testator  was  not 
personally  bound  for  the  rent,  which  was  recoverable  only  by  distress  ; 
for  his  personal  estate  has  been  augmented  by  the  non-payment>  So, 
a  cestui  que  trust  of  a  lease,  rendering  rent,  will,  in  equity,  be  com- 
pellable to  pay  the  rent  during  the  time  wherein  he  has  taken  the 
profits,  if  his  trustee  (the  lessee)  has  become  insolvent.'  So,  although 
a  grantee  of  a  rent  shall  not  have  a  remedy  in  equity  merely  for  the 
want  of  a  distress ;  yet,  if  the  want  of  such  distress  be  caused  by  the 
fraud  or  other  default  of  the  tenant  there,  he  will  be  relieved  in 
equity.*  So,  if  a  rent  is  settled  upon  a  woman  by  way  of  jointure, 
but  she  has  no  power  of  distress  or  other  remedy  at  law ;  payment  of 
the  rent  will  be  decreed,  in  equity,  according  to  the  intent  of  the  con- 
veyance.^ So,  where  a  person  is  a  grantee  of  an  entire  rent,  issuing 
out  of  a  manor,  and  there  are  no  demesne  lands  to  distrain  on,  the 
rent  will  be  decreed  in  equity.® 


dation  only  of  payment  of  the  rent  for  a 
long  time,  whicn  bills  are  called  bills 
founded  upon  the  soleL  Nay,  the  court 
has  gone  so  far  as  to  give  relief,  where  the 
nature  of  the  rent  (as  there  are  many  kinds 
at  law)  has  not  been  known  so  as  to  be  set 
forth.  But  then,  all  the  terre-tenants  of 
the  land,  out  of  which  the  rent  issues, 
must  be  brought  before  the  court,  in  order 
for  the  court  to  make  a  complete  decree." 
See  also  Collet  v,  Jacques,  1  Ch.  Cas.  120. 

>  Com.  Dig.  Chancery,  4  N.  1,  JletU; 
Thomdike  v.  Collington,  1  Ch.  Cas.  79. 

'  Com.  Dig.  Chancery,  4  N.  1,  Bent, 
which  cites  City  of  London  v.  Richmond, 
2  Vem.  428 ;  8.  c.  1  Bro.  Pari.  Cas.  80  ; 
id.  516,  Tomlins's  edit. 

■  Com.  Dig.  Chancery,  4  N.  1,  Rent, 
which  cites  Treackle  v.  Coke,  1  Vem. 
165 ;  Valliant  v.  Dodemede,  2  Atk.  546, 
548  ;  Richmond  v.  City  of  London,  1  Bro. 
Pari.  Cas.  80;  [id.  516,  Tomlins*s  edit]; 
8.  c.  2  Vem.  422,  428. 

*  Com.  Dig.  Chancery,  4  N.  1,  Jtent, 
which  cites  Eton  College  v,  Beauchamp, 
1  Ch.  Cas.  121. 

»  Clavering  v,  Westley,  8  P.  Will.  402. 
This  case    came  under  consideration  re- 


cently in  the  Court  of  Appeal  in  chancery, 
in  Walters  v.  The  Nortnern  Coal  Mining 
Company,  when  the  Lord  Chancellor  said, 
in  regard  to  Lord  Talbot's  decision  in 
Clavering  v,  Westley:  **If  it  be  taken  as 
laying  down  a  general  proposition,  that 
whenever  a  legal  lessee  is  tnisteo  for  an- 
other, the  rent  iMJComes  an  equitable  debt 
from  the  cestui  que  trusty  to  ne  recovered 
by  a  bill  in  this  court,  I  must,  with  all 
respect,  say  it  is  a  proposition  to  which  I 
cannot  assent."  5  De  6.,  M.  &  G.  629, 
646,  647.  See  Cox  v.  Bishop,  8  De  G., 
M.  &  O.  815  ;  Wright  v.  Pitt,  12  Eq.  408. 
That  the  landlord  cannot  sue  an  equitable 
assignee  («.  g,,  by  contract  for  assignment) 
in  possession  for  rent,  see  Cox  v.  Bishop, 
ub^i  sup.  See  also  Kmest  v.  Vivian,  33 
L.  J.  (Ch.)  518  ;  Great  Western  Railway 
Company  v.  Rous,  L.  R.  4  H.  L.  650. 

•  Com.  Dig.  Chancery,  4  N.  8,  Hent; 
Davy  V.  Davy,  1  Ch.  Cas.  144,  147  ;  Fer- 
ris V.  Newby,  cited  1  Ch.  Cas.  147  ;  Fer- 
rers V.  Tanner,  cited  8  Ch.  Cas,  91. 

7  Mitf.  Eq.  PL  by  Jeremy,  115,  116 ; 
Plunket  V.  Brereton,  1  Rep.  in  Chan.  5  ; 
Champernoon  v.  Qubbs,  1  Vem.  882. 

«  Duke  of  Leeds  v,  Powell,  1  Ves.  171. 


§  684  a— 684  c] 
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§  684  a.  This  jurisdiction,  in  matters  of  rent,  is  asserted  upon  the 
general  principle,  that  where  there  is  a  right,  there  ought  to  be  a 
remedy ;  and,  if  the  law  gives  none,  it  ought  to  be  administered  in 
equity.^  This  principle  is  of  frequent  application  in  equity ;  but  still 
it  is  not  to  be  understood  as  of  universal  application,  as  its  terms 
seem  to  import,  for  there  are  limitations  upon  it.  An  obvious  excep- 
tion is,  where  a  man  becomes  remediless  at  law  from  his  own  negli- 
gence.2  So,  if  he  should  destroy  his  own  remedy  to  disti-ain  for  rent, 
and  debt  would  not  lie  for  the  arrears  of  rent,  he  would  not  be 
relievable  in  equity.' 

§  684  b.  Courts  of  equity  have,  in  some  cases,  carried  their  remedial 
justice  farther  in  aid  of  parties  entitled  to  rent.  It  is  plain  enough, 
that  they  may  well  have  given  relief  where  a  bill  for  discovery  and 
relief  is  filed,  and  the  discovery  is  essential  to  the  plaintiff's  case,  and 
the  defendant  admits  the  right  of  the  plaintiff  to  the  rent ;  for,  in 
such  a  case,  the  relief  may  well  be  held  to  be  consequent  upon  the 
discovery.*  But,  where  no  special  ground  of  this  sort  has  been 
stated  in  the  bill,  and  where,  upon  the  circumstances,  there  might 
well  have  been  a  remedy  at  law,  courts  of  equity  have  in  some 
cases  gone  on  to  decree  the  i*ent,  when  the  defendant  has  by  his 
answer  admitted  the  plaintiff's  right,  and  no  exception  has  been 
token  to  the  jurisdiction  by  demurrer  or  by  answer,  but  simply  at 
the  hearing.^ 

§  684  c*  These  latter  cases  seem  to  stand  upon  grounds,  which,  if 
not  questionable,  may  at  least  be  deemed  anomalous.  The  general 
doctrine  of  courts  of  equity  certainly  is,  that,  where  the  party,  entitled 
to  rent,  has  a  complete  remedy  at  law,  either  by  an  action  or  by 
distress,  no  suit  will  be  entertained  in  equity  for  his  relief;  ®  and  the 
cases,  in  which  a  suit  in  equity  is  commonly  entertained,  are  of  the 
kind  above  mentioned,  namely,  such  as  stand  upon  some  peculiar 
equity  between  the  pailies ;  or  where  the  remedy  at  law  is  gone 
without  laches ;  or  where  it  is  inadequate  or  doubtful^     It  is  not 


»  1  Fonbl.  Eq.  B.  1,  ch.  8,  §  3,  note 
(/)  and  cases  before  cited. 

^  Francis's  Maxims,  H,  §  3,  p.  25  (edit. 
1739) ;  Vincent  v.  lieverlye,  Noy,  82 ;  1 
Fonbl.  on  £q.  B.  1,  ch.  3,  §  3. 

»  1  Fonbl.  Eq.  B.  1,  ch.  8,  §  3 ;  1  RoU. 
Abridg.  875,  PI.  3. 

«  Ante,  §  71 ;  post,  §§  690,  691,  1483 ; 
Story  on  Eq.  PI.  $§  311,  812,  314,  815. 

*  Duke  of  Leeds  v.  New  Kadnor,  2  Bro. 
Ch.  888,  518  :  North  v.  Earl  of  Strafford, 
3  P.  Will.  184  ;  Holder  v.  Chambury,  3  P. 
WUl.  256. 

•  Com.  Dig.  Chancery,  4  N.  3,  Rent; 
Palmer  r.  Wettenhal,  1  Ch.  Cas.  184; 
Francis's  Maxims,  6,  §  3,  p.  25  (edit. 
1739),  maig.  note ;  Champemoon  r, 
Gnbbs,  2  Vem.  882 ;  Fairfax  v.  Derby,  2 


Vem.  613;  Holder  v.  Chambury,  3  P. 
Will.  256  ;  Duke  of  I^eeds  v.  New  iCadnor, 
2  Bro.  Ch.  338,  and  Mr.  Belt's  note,  id. 
619 ;  Bouverie  v.  Prentice,  1  Bro.  Ch. 
200. 

7  Ante,  §  684.  Mr.  Fonblanque,  in 
commenting  on  the  case  of  The  Dnke  of 
Leeds  v.  New  Radnor,  2  Bro.  Ch.  338,  519, 
has  said:  ''The  case  of  The  Duke  of 
Leeds  v.  Corporation  of  New  Radnor 
may,  in  its  first  impression,  be  thought  to 
have  been  relieyabie  at  law ;  for  thocu^h, 
for  the  purpose  of  making  it  the  subject 
of  equitable  iurisdiction,  the  bill  alleged 
that  the  lands  in  question  had  undergone 
▼arioQS  alterations  in  their  boundaries, 
yet  the  defendants,  by  their  answer,  denied 
that  any  alteration  whatever  had  taken 
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enough  to  show  that  the  remedy  in  equity  may  be  more  beneficial,  if 
the  remedy  at  law  is  complete  and  adequate ;  ^  or,  even  to  show,  that 
the  remedy  at  law  by  distress  is  gone,  if  there  be  no  fraud  or  default 
in  the  tenant.^ 

§  685.  But,  in  cases  of  rent,  where  courts  of  equity  do  interfere, 
they  do  not  gmni  a  remedy  beyond  what,  by  analogy  to  the  law, 
ought  to  be  granted.  As,  for  instance,  if  an  annuity  be  granted 
out  of  a  rectory,  and  chai'ged  thereon,  and  the  glebe  be  worth  less 
per  annum  than  the  annuity,  courts  of  equity  will  make  the  whole 
rectoiy,  and  not  merely  the  glebe,  liable  for  the  annuity.^  But  they 
will  not  extend  the  remedy  to  the  tithes,  they  not  being  by  law 
liable  to  a  distress.*  So,  if  a  rent  be  chai-ged  on  land  only,  the 
party,  who  comes  into  possession  of  it  will  not  be  personally  charged 
with  the  payment  of  it,  unless  there  be  some  fraud  on  his  part 
to  remove  the  stock,  or  he  do  some  other  thing  to  evade  the  right 
of  distress.^ 

§  686.  Before  the  statute  of  Anne  (8  Ann.  ch.  14),  it  was  often 
necessary  to  go  into  a  court  of  equity  in  cases  of  a  rent-seek,  for  a 
suitable  remedy.®  But  that  statute,  and  other  subsequent  statutes, 
enable  the  party,  in  all  cases,  whether  the  rent  be  a  rent-service,  or  a 
rent-seek,  or  a  rent-charge,  to  distrain  or  bring  his  action  of  debt." 
The  remedy  in  equity  is,  therefore,  in  a  practical  sense,  narrowed ;  or, 
rather,  it  is  less  advisable  than  formerly.  Still,  however  (as  Mr.  Fon- 
blanque  has  properly  remarked),  there  are  cases  in  which  a  resort  to 
a  court  of  equity  may  be  salutary,  and,  perhaps,  indispensable ;  as, 
where  the  premises,  out  of  which  the  rent  is  payable,  are  uncer- 


])lace  in  such  particulars,  and  insisted 
that  the  plaintifiTs  remedy  was  at  law. 
And  Lord  Kenyon,  then  Master  of  tlie 
Bolls,  appears  to  have  been  of  such 
opinion,  but  ho  retained  the  bill  for  a 
year.  Lord  Thurlow,  C,  however,  con- 
ceived the  le^  remedy  to  be  doubtful, 
and  was  of  opinion,  that  the  defendants 
having  admitted  the  plaintiffs  right,  and 
the  bill  having  been  retained,  had  done 
away  the  objection  jjressed  against  the 
jurisdiction  of  the  court.  It  may  be 
material  to  observe,  that  his  lordship's 
opinion  went  upon  the  grounds  of  an 
admission  of  the  right,  and  the  previous 
retaining  of  the  bill.  As  to  the  admis- 
sion of  the  right,  if  it  stood  alone,  that, 
probably,  would  not  be  thought  a  suj£- 
cient  circumstance  to  give  to  a  court  of 
equity  cognizance  of  a  matter  not  })roperly 
within  its  jurisdiction ;  and,  with  respect 
to  the  bill  having  been  retained  for  a 
year,  the  same  circumstance  occurred  in 
Kyan  v.  Macmath,  3  Bro.  15,  notwith- 
standing which  the  suit  was  dismissed  for 
want  of  equity.  See  also  Curtis  v.  Curtis, 
2   Bro.  620,  where  this  point  was  \er}^ 


much  considered. 

*  Com.  Dig.  Chancery,  4  N.  3,  Sent; 
Attorney -General  r.  Mayor  of  Coventiy, 
1  Vem.  713. 

-  Com.  Dig.  Chancery,  4  N.  3,  JReni; 
Davy  V.  Davy,  1  Ch.  Cas.  144,  147; 
Champemoon  v.  Gubbs,  2  Yem.  382; 
Francis's  Maxims,  6,  §  3,  p.  35  (edit 
1739),  marginal  note  ;  1  FonbL  Eq- B.  1, 
ch.  3,  §  8  ;  Duke  of  Bolton  v.  Deane, 
Free.  Ch.  516. 

'  Thomdike  v.  CoUington,  1  Ch.  Caa. 
79  ;  Com.  I^est,  Chancery,  4  N.  2,  BaU. 

*  Ibid.  ;  Thomdike  v.  Collington,  1  Ch. 
Cas.  79  ;  Francis's  Maxims,  6,  p.  25  (edit 
1739),  in  margin. 

»  Ibid.  ;  Palmer  v.  Wettenhal,  1  Ch. 
Cas.  184 ;  Com.  Dig.  Chancery,  4  N.  3, 
Jient ;  1  Fonbl.  Eq.  B.  3,  ch.  2,  §  8,  note 
{k) ;  Davy  v.  Davy,  1  Ch.  Cas.  144,  146 ; 
S.  P.  3  Ch.  Cas.  91. 

*  See  3  Reeves,  Hist  of  the  Law,  ch. 
21,  pp.  316  to  320  ;  Litt.  §  218. 

7  StAt  4  Geo.  II.  ch.  28 ;  5  Geo.  III. 
ch.  17 ;  3  Black.  Comm.  6 ;  id.  230  to 
233 ;  Bac.  Abridg.  Kent,  K.  6. 
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tain ;  ^  or  wbere  the  time  or  amount  of  payment  is  uncertain ;  or 
where  (as  already  hinted)  the  distress  is  obstructed  or  evaded  by  fraud  ;^ 
or  where  the  rent  is  issuing  out  of  a  thing  of  an  incorporeal  nature, 
as  tithes,  where  no  distress  can  be  made  ;^  or  where  a  discovery  may 
be  necessary ;  or  where  an  apportionment  may  be  required,  in  order  to 
attain  complete  justice.'* 

§  687.  The  beneficial  effect  of  this  jurisdiction  in  equity  may  be 
further  illustrated  by  reference  to  the  doctrine  at  law  in  cases  of 
derivative  titles  under  leases.  It  is  well  known,  that,  although  a 
derivative  lessee,  or  undertenant,  is  liable  to  be  distrained  for  rent 
during  his  possession  ;  yet,  he  is  not  liable  to  be  sued  for  rent  on 
the  covenants  of  the  lease ;  there  being  no  privity  of  contract  between 
him  and  the  lessor.^  But  suppose  the  case  to  be,  that  the  original 
lessee  is  insolvent,  and  unable  to  pay  the  rent ;  the  question  would 
then  arise  whether  the  underlessee  should  be  permitted  to  enjoy  the 
profits  and  possession  of  the  estate,  without  accounting  for  the  rent  to 
the  original  lessor.  Undoubtedly  there  would  be  no  remedy  at  law. 
But  it  is  understood,  that,  in  such  a  case,  courts  of  equity  would 
relieve  the  lessor ;  and  would  direct  a  payment  of  the  rent  to  the 
lessor,  upon  a  bill  making  the  original  lessee  and  the  undertenant 
parties.  For,  if  the  original  lessee  were  compelled  to  pay  the  rent,  he 
would  have  a  remedy  over  against  the  undertenant.  And  besides,  in 
the  eyes  of  a  court  of  equity,  the  rent  seems  properly  to  be  a  trust  or 
charge  upon  the  estate ;  and  the  lessee  is  bound,  at  least,  in  con- 
science, not  to  take  the  profits  without  a  due  discharge  of  the  rent 
out  of  them.® 


1  Benson  v.  Baldwyn,  1  Atk.  598 ; 
ante,  §  684  ;  Com.  Dig.  Chancery,  4  N.  1, 
Revvt, 

'  Champernoon  u  Gubbs,  2  Vem.  882 ; 
6.  c.  Prec.  Ch.  126  ;  ajOe,  §§  684,  686. 

3  1  Fonbl.  Eq.  B.  1,  ch.  8,  §  3,  note  {g\ 
and  cases  there  cited. 

*  Sec  North  v.  Earl  of  Strafford,  3  P. 
"Will.   148,    151  :   Benson  r.   Baldwyn,  1 


Atk.  598 ;  Com.  Dig.  Chancery,  4  N.  3, 
Reitt. 

*  Halford  V.  Hetch,  1  Dong.  183  ;  1 
Fonbl.  Eq.  B.  1,  ch.  3,  note  {s) ;  Com. 
Dig.  Chancery,  4  N.  6,  Rent, 

•  See  Goddard  v,  Keate,  1  Vem.  27  ; 
1  Fonbl.  Eq.  B.  1,  ch.  5,  §  5,  and  note  [jt)  ; 
ante,  §  684  ;  Com.  Dig.  Chancery,  4  N.  1, 
4  N.  2,  Rmt. 
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CHAPTER  XVIL 

PECULIAR   REMEDIES  IN  EQUITY — CANCELLATION  AND  DELIVERY    OF 

INSTRUMENTS. 

§  688.  Cases  where  the  peculiar  remedy  gives  jorisdictioii. 

§  692.  Rescission  of  contracts ;  cancellation  of  securities. 

§  693.  Relief  in  such  cases  rests  in  legal  discretion. 

§  693  a.  Jurisdiction  in  these  cases  assigned  to  Chancery  Division. 

§  694.  Fraud  is  the  most  usual  basis  of  such  relief. 

§  694  a.  Recent  cases  upon  the  subject  examined. 

§  695,  695  a.  Subject  classified  and  illustrated. 

§  696.  The  party  in  fault  must  always  make  restitution. 

§  697.  And  if  equally  in  fault  can  have  no  relief. 

§  698.  If  the  contract  is  void,  no  need  of  relief  commonly. 

§  700.  Nevertheless,  equity  interferes  on  various  grounds. 

§  700  a.  An  instrument,  void  on  its  face,  will  not  be  ground  of  relief. 

§  701.  The  jurisdiction  rests  on  the  prevention  of  injury. 

§  702.  Courts  of  equity  now  tiy  the  facts  in  such  cases. 

§  703.  Will  interpose  for  the  recovery  of  deeds  and  other  writings. 

§  704.  Or  to  give  inspection  and  copies  to  those  interested  in  title. 

§  704  a.  Provisions  of  Conveyancing  Act,  1881,  on  the  subject 

§  705.  Will  decree  the  surrender  of  paid  securities,  &c. 

§  705  a.  Cases  illustrative  of  this. 

§  706.  Case  of  Wekett  v.  Raby. 

§  706  a.  Equity  will  not  complete  an  imperfect  gift.     What  constitutes  consideration. 

§  706  b.  Voluntary  gifts  may  be  set  aside  in  equity. 

§  706  c.  Latest  cases  on  the  subject 

§  706  d.  Agreements  come  to  after  full  consideration  upheld. 

§  707.  Party  seeking  relief  in  equity  must  first  do  equity. 

§  708.  Will  not  ordinarily  decree  delivery  of  specific  chattels. 

§  709.  But  will  so  decree,  where  no  otlier  adequate  compensation. 

§  709  a.  Latest  cases  on  the  subject. 

§  710.  Other  cases  of  equitable  interference  to  prevent  irreparable  mischieC 

§  710  a.  How  far  machinery  will  be  treated  as  fixtures. 

§  710  b,  710  e.  Late  cases  on  the  subject 

§  711.  Equity  formerly  decreed  compensation  in  some  cases. 

§  688.  We  shall  now  proceed  to  the  consideration  of  the  other 
branch  of  concurrent  jurisdiction,  that  in  which  the  peculiar  remedies 
afforded  by  courts  of  equity  constitute  the  principal,  although  not  the 
sole,  ground  of  jurisdiction. 

§  692.  One  head  of  equity  jurisdiction  embraces  that  large  class 
of  cases,  where  the  Rescission,  Cancellation,  or  Delivery  up 
of  agreements,  securities,  or  deeds  is  sought,  or  a  Specific  Pek- 
FORMANOE  is  required  of  the  terms  of  such  agreements,  securities,  or 
deeds,  as  indispensable  to  reciprocal  justice.  It  is  obvious  that  courts 
of  law  are  utterly  incompetent  to  make  a  specific  decree  for  any  relief 
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of  this  sort ;  ^  and,  without  it,  the  most  serious  mischiefs  may  often 
arise  to  the  parties  interested.  The  subject  naturally  divides  itself 
into  two  great  branches.  In  the  first  place,  what  are  the  cases  in 
which  courts  of  equity  will  undeilake  to  rescind,  cancel,  or  direct  a 
surrender  of  contracts,  securities,  and  deeds?  And,  in  the  second 
place,  what  are  the  cases  in  which  courts  of  equity  will  enforce  a 
specific  performance  of  them  ? 

§  693.  Before  proceeding  to  the  consideration  of  these  distinct  and 
important  subjects,  it  may  be  proper  to  suggest,  that  the  application 
to  a  court  of  equity  for  either  of  these  purposes  is  not,  strictly  speak- 
ing, a  matter  of  absolute  right,  upon  which  the  court  is  bound  to  pass 
a  final  decree.  But  it  is  a  matter  of  sound  discretion,  to  be  exercised 
by  the  court,  either  in  granting  or  in  refusing  the  relief  prayed, 
according  to  its  own  notion  of  what  is  reasonable  and  proper  under 
all  the  circumstances  of  the  particular  case.^  Thus,  for  instance,  a 
court  of  equity  will  sometimes  refuse  to  decree  a  specific  performance 
of  an  agreement,  which  it  will  yet  decline  to  order  to  be  delivered  up, 
cancelled  or  rescinded.^  On  the  other  hand,  a  specific  performance 
will  be  decreed  upon  the  application  of  one  party  when  it  would  be 
denied  upon  the  application  of  the  other.  And  an  agreement  will  be 
rescinded  or  cancelled  upon  the  application  of  one  party,  when  the 
court  would  decline  any  interference  at  the  instance  of  the  other.*  So 
that  we  are  here  to  understand,  that  the  interference  of  a  court  of 
equity  is  a  matter  of  mere  discretion ;  not,  indeed,  of  arbitrary  and 
capricious  discretion,  but  of  sound  and  reasonable  discretion,  securi' 
dv/ni  arbitriuvi  boni  judicis.^  And  in  all  cases  of  this  sort,  where 
the  interposition  of  a  court  of  equity  is  sought,  the  court  will,  in 
granting  relief,  impose  such  terms  upon  the  party  as  it  deems  the 
real  justice  of  the  case  to  require ;  and,  if  the  plaintiff  refuses  to 
comply  with  such  terms,  his  bill  will  be  dismissed.  The  maxim  here 
is  emphatically  applied, — He  who  seeks  equity  must  do  equity. 

§  693  a.  By  the  34th  section  of  the  Judicature  Act,  1873,  it  is 
provided  that  the  jurisdiction  as  to  the  rectification,  the  setting  aside, 
and  the  cancellation  of  deeds  and  other  written  instruments,  shall  be 
assigned  to  the  Chancery  Division  of  the  High  Court. 

§  694.  In  the  first  place,  then,  let  us  consider  in  what  cases  a  court 
of  equity  will  direct  the  Delivery  up.  Cancellation,  or  Rescission  of 
agreements,  securities,  deeds,  or  other  instruments.  It  is  obvious, 
that  the  jurisdiction,  exercised  in  cases  of  this  sort,  is  founded  upon 

'  Bromley  v.  Holland,  7  Ves.  18.  Turner  v.  Harvey,  Jacob,  178. 

'  Mortlock  V.  BuUer,  10  Ves.  293  ;  s.  c.  *  Cooke  v.  Clay  worth,  18  Ves.  12.     See 

2  Dow,  518.  §  206. 

'  See  M*Leod  v,  Drnmmond,  17  Ves.  ^  Gorinff  v.  Nash,  8  Atk.  188  :  Buckle 

167 ;  Savage  v.  Brocksopp,  18  Ves.  835  ;  v.  Mitchell,  18  Ves.  Ill ;  Revell  v.Hussey, 

Mortlock  V.   Bnller,   10   Yes.   305,   308  ;  2  B.  &  B.  288  ;  post,  §§  742,  769. 
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the  administration  of  a  protective  or  preventive  justice.  The  party 
is  relieved  upon  the  principle,  as  it  is  technically  called  quia  timet; 
that  is,  for  fear  that  such  agreements,  securities,  deeds,  or  other 
instruments  may  be  vexatiously  or  injuriously  used  against  him, 
when  the  evidence  to  impeach  them  may  be  lost ;  or  that  tliey  may 
now  throw  a  cloud  or  suspicion  over  his  title  or  interest.  We  have 
already  had  occasion  to  take  notice  of  a  great  variety  of  cases,  in 
which  agreements,  securities,  deeds,  and  other  instruments  have  been 
set  aside,  and  decreed  to  be  delivered  up,  on  the  ground  of  accident, 
mistake,  and  fraud.^  Under  the  two  former  heads,  it  will  readily  be 
perceived,  upon  the  slightest  examination,  that  a  rescission,  or  cancel- 
lation of  the  agreements,  securities,  deeds,  or  other  instruments,  would 
not,  in  a  great  many  cases,  be  an  appropriate,  adequate,  or  equitable 
relief.  The  accident  or  mistake  may  be  of  a  nature  which  does  not 
go  to  the  very  foundation  and  merits  of  the  agreement ;  but  may 
only  require,  that  some  amendment,  addition,  qualification,  or  varia- 
tion should  take  place,  to  make  it  at  once  just  and  reasonable,  and  fit 
to  be  enforced.  But  it  can  rarely  be  said,  that  in  cases  of  fraud, 
actual  or  constructive,  the  same  observations  properly  apply.  If 
there  is  actual  fraud,  there  seems  the  strongest  ground  for  the  inter- 
ference of  a  court  of  equity  to  rescind  a  contract,  security,  or  other 
instrument.  And  if  the  fraud  be  constructive,  still  for  the  most  part 
it  ought  to  draw  after  it  the  same  consequences,  either  as  a  breach  of 
trust,  or  an  abandonment  of  duty  or  a  violation  of  public  policy. 
But  although  fraud  may,  in  all  these  cases,  furnish  a  sufficient 
ground  to  rescind  a  contract  in  jure  strictissimo  ;  yet  there  may  be 
circumstances  which  may  justly  mitigate  the  rigid  severity  of  the 
law ;  or  may  place  the  parties  in  pari  delicto ;  or  may  require  a 
court  of  equity,  from  the  demerit  of  the  plaintiff  in  the  particular 
transaction,  to  abstain  firom  the  slightest  interference  ;  or  may  even 
induce  it,  if  it  should  rescind  the  contmct,  to  do  so  only  upon  the 
terms  of  due  compensation,  and  the  allowance  of  the  countervailing 
equities  of  the  plaintiff.^ 

§  694  a.  But  in  all  cases  where  the  cancellation  or  surrender  of  a 
contract  is  sought  on  the  ground  of  fraud,  courts  of  equity  should,  it 
is  said,  maintain  the  principle  that  no  relief  be  given,  unless  a  dis- 
tinct case  of  fraud  be  definitely  alleged,  and  clearly  proved  as  alleged.' 

'    *  Aittc,  §§  161,  489  ;  Willan  t'.  Willan,  general  rule  that  actual  frand  is  neccsaary» 

16   Ves.    72  ;  Underbill  v.   Honvood,    10  even  in  sales  of  land ;  if  the  contract  or 

Ves.  225  ;  Ware  v.  Horwood,  14  Ves.  28,  enforcement  of  it  is,  in  opinion  of  the  court, 

31,  32.  nnconscientious,   equity  will    rescind  it 

*  Aide,  §  60 ;  Holbrook  r.  Sharpey,  19  And  see  Graham  v.  Johnson,  8  Eq.  36. 
Vcfl.  181.  And    that    innocent    misrepresentations 

*  Martyn  v.  Westbrook,  7  Law  T.  n.  s.  going  to  the  essence,  and  d  fortiori  fraudu- 
449,  527.  But  in  Torrance  v.  Bolton,  8  lent  misrepresentations,  entitle  a  party  to 
Ch.  118,  it  is  laid  down  that  there  is  no  rescission,   at   least  where  there  can  be 
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But  where  an  illiterate  old  man,  in  a  feeble  state  of  health,  and  within 
thirty-six  hours  of  his  death,  executed  a  deed  of  conveyance  for  insuf- 
ficient consideration,  and  without  the  assistance  of  independent  pro- 
fessional advice,  the  transaction  was  set  aside  at  the  instance  of  the 
heir  of  the  vendor,  and  the  deed  ordered  to  be  delivered  up  to  be 
cancel](?d.^  So  also  where  an  unmarried  lady  made  a  deed  in  favour 
of  her  brother,  with  whom  she  was  residing  at  the  time,  the  same 
being  executed  by  her  without  professional  advice,  it  was  set  aside  at 
the  instance  of  the  lady  and  her  husband.^  And  in  the  same  case  the 
sale  of  reversionary  property  was  set  aside  on  the  ground  of  under- 
value, as  between  the  same  parties,  notwithstanding  the  lapse  of 
more  than  ten  years,  the  vendor  continuing  under  the  influence  of 
the  vendee  until  within  two  years  of  the  bill  being  filed.  But  in  the 
case  of  family  arrangements,  where  there  was  no  proof  of  undue 
influence,  the  court  declined  to  interfere.^  But  such  contracts  will 
not  be  set  aside  after  they  have  been  acquiesced  in  and  acted  upon 
so  that  the  parties  cannot  be  restored  to  their  original  rights.*  And 
in  the  absence  of  all  fraud,  and  where  the  contract  is  no  cloud  upon 
title  nor  any  special  embarrassment,  the  courts  will  not  ordinarily 
interfere.^ 

§  695.  Without  attempting  to  go  over  the  different  classes  of  cases 
of  fraud  (which  have  been  already  enumerated),  it  may  be  stated, 
that  courts  of  equity  will  generally  set  aside,  cancel,  and  direct  to  be 
delivered  up,  agreements  and  other  instruments,  however  solemn  in 
their  form  of  operation,  where  they  are  voidable,  and  not  merely 
void,  under  the  following  circumstances  :  First,  where  there  is  actual 
fraud  in  the  party  defendant,  in  which  the  party  plaintiff  has  not 
participated.  Secondly,  where  there  is  a  constructive  fraud  against 
public  policy,  and  the  party  plaintiff  has  not  participated  therein. 
Thirdly,  where  there  is  a  fraud  against  public  policy,  and  the  party 
plaintiff  has  participated  therein,  but  public  policy  would  be 
defeated  by  allowing  it  to  stand.  And  lastly,  where  there  is  a 
constructive  fraud  by  both  parties,  but  they  are  not  in  pari 
deUctofi 


restitutio  ad  integrumy  see  Kennedy  v, 
Panama,  &c.  Co.  Limited,  2  Q.  B.  580  ; 
Aberaman  Iron  Co.  v.  Wickens,  4  Ch.  101. 

^  Clark  f.  Malpas,  8  Jur.  N.  8.  734 ; 
8.  c.  31  Beay.  80. 

'  Sharp  V,  Leach,  8  Jnr.  n.  8.  1026  ; 
s.  c.  31  Beav.  491. 

3  Bentley  v.  Mackay,  8  Jur.  N.  s.  857  ; 
8.  c.  affirmed  8  Jur.  K.  8.  1001  ;  8.  c.  31 
Beav.  143. 

<  Ormes  v.  Beadel,  2  De  G.,  F.  &  J. 
833.  See  also  Croft  v.  Graham,  9  Jur. 
N.  8.  1032  ;  Tottenham  v.  Green,  32  Law 
J.  N.  8.  Ch.  201. 


*  Onions  v.  Cohen,  2  H.  &  M.  354  ; 
8.  c.  11  Jur.  N.  H.  198  ;  Hoghton  v.  Money, 
13  Law  T.  N.  a.  447. 

"  See  ante,  §§  298  to  381  ;  Hannington 
V,  Du  Chatel,  1  Bro.  Ch.  124 ;  8.  c.  2 
Dick.  581  ;  h.  c.  more  full,  2  Swanst. 
159,  note;  St.  John  v.  St.  John,  11 
Ves.  535,  536;  Wynne  v.  Callander,  1 
Suss.  293  ;  Jackman  r.  Mitchell,  13  Yes. 
581,  683  ;  Earl  of  Milltown  v.  Stewart,  3 
Mylne  k  Craig,  18,  24  ;  anU,  §  302  ;  Mac- 
Cabe  V.  Hussey,  2  Dow  &  Clark,  440  ; 
8.  c.  5  Bligh,  715. 
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§  695  a.  The  finst  two  classes  of  cases  seem  scarcely  to  require  aoy 
illustratioD  ;  since  it  is  manifestly  a  result  of  natural  justice,  that  a 
party  ought  not  to  be  permitted  to  avail  himself  of  any  agreement, 
deed,  or  other  instrument  procured  by  his  own  actual  or  constructive 
fraud,  or  by  his  own  violation  of  legal  duty  or  public  policy,  to  the 
prejudice  of  an  innocent  party.  The  third  class  may  be  illustrated 
by  the  common  case  of  a  gaming  security,  which  will  be  decreed  to 
be  given  up,  notwithstanding  both  pai*ties  have  participated  in  the 
violation  of  the  law  ;  because  public  policy  will  be  best  subserved 
by  such  a  course.^  The  fourth  class  may  also  be  illustrated  by 
cases,  where,  although  both  parties  have  participated  in  the 
guilty  transaction,  yet,  the  party  who  seeks  relief  has  acted 
under  cii*cumstances  of  oppression,  imposition,  hardship,  undue 
influence,  or  great  inequality  of  age  or  condition;  so  that  in  a 
moral  as  well  as  in  a  legal  point  of  view,  his  guilt  may  well  be 
deemed  far  less  dark  in  its  character  and  degree  than  that  of  his 
associate.^ 

§  696.  But  in  many  cases,  where  the  instrument  is  declared  void 
by  positive  law,  and  also,  where  it  is  held  void  or  voidable  upon  other 
principles,  courts  of  equity  will  impose  terms  upon  the  party,  if  the 
circumstances  of  the  case  require  it.  Thus,  as  we  have  seen,  in  cases 
of  usury,  coui-ts  of  equity  will  not  interpose  in  favour  of  the  borrower, 
except  upon  the  payment  or  allowance  of  the  debt  fairly  due.*  So, 
in  cases  of  the  setting  aside  and  cancellation,  and  delivery  up  of 
annuity  securities  because  they  are  not  duly  registered,  courts  of 
equity  will  direct  an  account  of  all  receipts  and  payments  on  each 
side,  and  require  the  just  balance  to  be  paid  by  the  proper  paity.* 
And  similar  principles  are  applied  to  other  cases,  where  the  trans- 
action is  deemed  indefensible,  and  yet  there  is  an  equitable  right  to 
compensation. 

§  697.  On  the  other  hand,  where  the  paity  seeking  relief  is  the 
sole  guilty  party,  or  where  he  has  participated  equally  and  delibe- 
rately in  the  fraud  ;  or  where  the  agreement,  which  he  seeks  to  set 
aside,  is  founded  in  illegality,  immorality,  or  base  and  unconscionable 
conduct  on  his  own  part ;  in  such  cases  courts  of  equity  will  leave 
him  to  the  consequences  of  his  own  iniquity;  and  will  decline  to 
assist  him  to  escape  from  the  toils  which  he  has  studiously  [:repared 
to  entangle  others,  or  whereby  he  has  sought  to  violate  with  impunity 

1  AnU,   §  302  ;    Earl  of  Milltown  v.  »  3^0  §  302. 

Stewart,  3  Mylne  k  Craig,  18, 24  ;  Wynne  *  Holbrook  v.   Sharpey,  19  Ves.  181 ; 

V.   Callander,   1    Russ.  293.     See,   as  to  Bromley  v.  Holland,   5   Yes.  618 ;  s.  c. 

gaming    securities    given   in    a    foreign  7    Ves.    16    to  28 ;    Byne  v.   Vivian,  5 

count^,  Qnarrier  v.  Colston,  1  Phillips,  Ves.  606,  607  ;   Byne  v.   Potter,  5  Yes. 

147.  609. 

^  AnU,^  298,  800,  301. 
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the  best  interests  and  morals  of  social  life.^  And  if  acts  of  this  sort 
have  been  deliberate! v  done,  under  circumstances  in  which  innocence 
has  been  betrayed,  or  confidence  seduced,  or  falsehood  or  concealment 
systematically  practised,  a  fortiori,  courts  of  equity  could  not,  with- 
out straining  the  administration  of  justice,  interfere  to  save  the  party 
from  the  just  results  of  his  own  gross  misconduct,  when  the  failure  of 
success  in  the  scheme  would  manifestly  be  the  sole  cause  of  his  pray- 
ing relief. 

§  698.  A  question  has  often  occurred  how  fai*  courts  of  equity 
would  or  ought  to  interfere  to  direct  deeds  and  other  solemn  instru- 
ments to  be  delivered  up  and  cancelled,  which  are  utterly  void,  and 
not  merely  voidable.^  The  doubt  has  been,  in  the  first  place,  whether, 
as  an  instrument  utterly  void  is  incapable  of  being  enforced  at  law, 
it  is  not  a  case  where  the  remedial  justice  to  protect  the  party  may 
not  be  deemed  adequate  and  complete  at  law,  and  therefore  where 
the  necessity  of  the  interposition  of  courts  of  equity  is  obviated.* 
And,  in  the  next  place,  whether,  if  the  instrument  be  void,  and  ought 
not  to  be  enforced,  the  more  appropriate  remedy  in  a  court  of  equity 
would  not  be,  to  order  a  pei'petual  injunction  to  restrain  the  use  of 
the  instrument,  rather  than  to  compel  a  delivery  up  and  cancellation 
of  the  instrument. 

§  700.  But  whatever  may  have  been  the  doubts  or  difficulties 
formerly  entertained  upon  this  subject,  they  seem  by  the  more 
modern  decisions  to  be  fairly  put  at  rest ;  and  the  jurisdiction  is 
now  maintained  in  the  fullest  extent*  And  these  decisions  are 
founded  on  the  true  principles  of  equity  jurisprudence,  which  is  not 
merely  remedial,  but  is  also  preventive  of  injustice.  If  an  instrument 
ought  not  to  be  used  or  enforced,  it  is  against  conscience  for  the 
party  holding  it  to  retain  it ;  since  he  can  only  retain  it  for  some 
sinister  purpose.  If  it  is  a  negotiable  instrument,  it  may  be  used 
for  a  fraudulent  or  improper  purpose,  to  the  injury  of  a  third  pei*son.* 


1  See  arUe,  §§  298  to  305.  See  also 
Franco  v.  Boltuu,  3  Ves.  Jr.  368  to  372 ; 
St  John  V.  St.  John,  11  Yes.  535,  536  ; 
Brackenhury  v.  Brackenbury,  2  J.  &  W. 
891  ;  Gray  v.  Mathias,  6  Ves.  286. 

»  Bromley  v,  Holland,  5  Ves.  618,  619 ; 
R.  c.  7  Yes.  18,  19  ;  Simjison  v.  Lord 
Howden,  3  Mylue  &  Craig,  102,  103  ; 
Colman  v,  Sarrel,  1  Yes.  Jr.  50. 

»  Hilton  V.  Barrow.  1  Yea.  Jr.  284  ; 
Ryan  v.  Mackmath,  3  Bro.  Ch.  15,  16, 
Mr.  Belt's  note  (1),  and  Pierce  v.  Webb, 
there  cited,  p.  16,  note  (2)  ;  Jervis  v. 
White,  7  Yes.  413,  414  ;  Gray  v.  Mathias, 
5  Yes.  293,  294  ;  Bromley  v,  Holland,  5 
Yes.  618,  619. 

*  Mr.  Swanston's  note  to  Davis  v.  Dnke 
of  Marlborough,  2  Swanst.  157,  note  (b) ; 
St.  John  r.  St.  John,  11  Yes.  526  ;  Mit- 


ford,  Eq.  PI.  by  Jeremy,  127  to  130  ;  1 
Mad.  Pr.  Ch.  186  to  190  ;  Simpson  r. 
Lord  Howden,  3  Mylne  &  Craig,  104,  105  ; 
Mayor  of  Colchester  v.  Lowton,  1  Yes.  & 
Beam.  244  ;  Bromley  v.  Holland,  7  Yes. 
16,  19,  20,  21  ;  Hayward  v.  Dimsdale,  17 
Yes.  112  ;  Pierce  v.  Webb,  cited  in  Mr. 
Belt's  edit,  of  4  Bro.  Ch.  116,  note  ;  Wil- 
liams V.  Flight,  5  Beav.  41.  See  Mr. 
Belt's  notes  to  Ryan  v.  Mackmath,  3  Bro. 
Ch.  15  ;  Chennel  v.  Churchman,  cited  id. 

t.  16  ;  Minshaw  v.  Jordan,  id.  p.  17 ; 
isle  V.  Liddle,  3  Anst  649. 
»  Minshaw  v.  Jordan,  1  Bro.  Ch.  17, 
Mr.  Belt's  note  ;  Bromley  v.  Holland,  7 
Yes.  20,  21 ;  s.  c.  Coo|)er,  9,  21  ;  Jervis  v. 
White,  7  Yes.  414  ;  Bishop  of  Winchester 
V,  Foumier,  2  Yes.  445,  446 ;  Wynne  v, 
Callander,  1  Kussell,  293. 
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If  it  is  a  deed  purporting  to  convey,  lands  or  other  hereditaments,  its  • 
existence  in  an  uncancelled  state  necessarily  has  a  tendency  to  throw 
a. cloud  over  the  title,^  If  it  is  a  mere  written  agreement,  solemn  or 
othei-wise,  still,  while  it  exists,  it  is  always  liable  to  be  applied  to 
improper  purposes ;  and  it  may  be  vexatiously  litigated  at  a  distance 
of  time,  when  the  proper  evidence  to  repel  the  claim  may  have  teen 
lost,  or  obscured ;  or  when  the  other  party  may  be  disabled'-  froitt 
contesting  its  validity  with  as  much  ability  and  force  as  he  can 
contest  it  at  the  present  moment.^ 

§  700  a.  But  where  the  illegality  of  the  agi'eement,  deed,  or  other  • 
instrument  appears  upon  the  face  of  it,  so  that  its  nullity  can  admit  of 
no  doubt,  the  same  reason  for  the  interference  of  courts  of  equity,  to  : 
direct  it  to  be  cancelled  or  delivered  up,  would  not  seem  to  apply  ; 
for,  in  such  a  case,  there  can  be  no  danger  that  the  lapse  of  time 
may  deprive  the  party  of  his  full  means  of  defence ;  nor  can  it,  in  a 
just  sense,  be  said,  that  such  a  paper  can  throw  a  cloud  over  his 
right  or  title,  or  diminish  its  security ;  nor  is  it  capable  of  being 
used  as  a  means  of  vexatious  litigation  or  serious  injury.  And, 
accordingly,  it  is  now  fully  established,  that,  in  such  cases,  courts  of 
equity  will  not  interpose  their  authority  to  order  a  cancellation  or 
delivery  up  of  such  instruments.^  Upon  an  analogous  principle,  courts 
of  equity  have  refused  to  entertain  a  bill  for  the  delivery  up  of  a  bill 
of  exchange,  on  which  the  holder  bad  obtained  a  judgment  at  law 
against  the  plaintiff,  which  was  satisfied,, but  where  he  retained  the 
bill,  treating  it  as  a  case,  in  which  there  was  scarcely  a  pretence 
of  danger  from  future  litigation  ;  *  for  the  bill  was  merged  in  the 
judgment. 

§  701.  The  whole  doctrine  of  courts  of  equity  on  this  subject  is 
referable  to  the  general  jurisdiction,  which  it  exercises  in  favour  of 
a  party  quia  timet  It  is  not  confined  to  cases  where  the  instrument, 
having  been  executed,  is  void  upon  grounds  of  law  or  equity.^  But 
it  is  applied  even  in  cases  of  forged  instruments,  which  may  be 


»  Pierce  r.  Webb,  3  Bro.  Ch.  16,  note, 
and  Mr.  Belt's  notes  ;  Haywnrd  r.  Diius- 
dalo,  17  Ves.  Ill  ;  Byne  v.  Vivian,  5  Ves. 
606,  607  ;  Mayor  of  Colchester  v.  Lowtou, 
1  Ves.  &  n.  244  ;  Attorn cy-GeneraJ  v. 
Morgan,  2  Russel,  306  ;  Duncan  r.  Wor- 
rall,  10  Price,  31  ;  Jackman  v.  Mitchell, 
13  Ves.  681. 

2  Bromley  v.  Holland,  7  Ves.  20,  21  ; 
Kemp  V.  Prvor,  7  Ves.  24  S,  249;  St. 
John  V.  St.  John,  11  Ves.  635  ;  Peake  v, 
Highfield,  1  Russ.  659 ;  Duncan  v.  Wor- 
rall,  10  Price,  31. 

3  Gray  v.  Mathias,  5  Ves.  286 ;  Simp- 
son V.  Lord  Howden,  3  Mvlne  &  Craig,  97, 
102,    103,    108  ;  Bromley  r.   Holland,    7 


Ves.  16,  20,  22 ;  Smyth  i\  Griffin,  13 
Simons,  245. 

•»  Threlfall  v.  Lunt,  7  Sim.  627.  See 
Lisle  V.  Liddle,  3  Anst.  649,  where,  after 
a  verdict  and  before  judgment  in  favour  of 
the  original  defendant,  the  plaintiff  in 
equity  was  held  entitled  to  a  delivery  up 
of  the  note.  See  also  Ryan  v.  Mackmntii, 
3  Bro.  Ch.  16,  16,  17,  and  Mr.  Belt's 
notes,  id.  ;  a)itCy  §  700,  and  note,  and  see 
Hoare  r.  Brembridge,  8  Ch.  22. 

5  See  Thornton  v.  Knight,  16  Sim.  109, 
that  a  policy  of  insurance  would  not  be 
delivered  up  merely  on  the  ground  of  a 
deviation. 
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•decreed  to  be  given  up  without. any  prior  trial  at  law  on  the  point 
of  forgery.  1 

§  702.  In  cases  where  the  delivery  up  or  cancellation  of  any  deed 
or  other  instrument  is  sought  on  account  of  its  being  void,  the  old 
course  used  to.be,  if  the  validity  of  the  instrument  was  coi^tested,  to 
direct  an  issue  or  a  trial  at  law  to  ascertain  the  fact  But  this, 
although  the^  common  practice,  was  a  matter  in  the  sound  discretion 
of  the  court ;  as  the  determination  of  a  jury  upon  the  point  was  not 
indispensable.     It  was  merely  ancillary  to  the  conscience  of  the  court 

•  of  equity,  when  administering  relief,  and  not  strictly  the  right  of  the 
party.*     At  present  a  different  and  more  convenient  course  seems 

:to  prevail  (which  is  clearly  within  the  jurisdiction  of  the  court)  ; 
and  that  is,  for  the  court  itself  to  decide  the  point  without  sending 
the  matter  to  be  ascertained  at  law  by  a  jury  ;  unless  it  is  satisfied, 
from  the  contradictory  character  of  the  evidence,  or  the  want  of 
clearness  in  the  proofs,  that  such  a  determination  by  a  jury  would 
be  advisable.^ 

§  703.  Hitherto  we  have  been  considering  the  jurisdiction  of  courts 
of  equity  to  decree  a  delivery  up  or  cancellation  of  deeds  or  other 
instruments,  on  account  of  some  inherent  defect  in  their  original 
character  which  renders  them  either  voidable  or  void.  But  the 
powers  of  courts  of  equity  are  by  no  means  limited  to  cases  of  this 
sort.  On  the  contrary,  its  remedial  justice  is  often  and  most 
beneficially  applied,  by  affording  specific  relief,  in  cases  of  unexcep- 
tionable deeds  and  other  instruments,  in  favour  of  persons  who 
are  legally  entitled  to  them.*  This,  imleed,  is  a  very  old  head 
of  equity  jurisdiction,  and  has  been  traced  back  to  so  early  a  period 
as  the  reign  of  Edward  IV.^  It  is  a  most  important  branch  of  equity 
jurisprudence ;  and  Ls  exerted,  in  all  suitable  cases  of  a  public  or 
private  nature,  in  favour  of  persons  entitled  to  the  custody  and 
possession  of  deeds  and  other  writings.  But  where  the  title  to  the 
possession  of  deeds  and  other  writings  depends  upon  the  validity  of 
the  title  of  the  party  to  the  property,  to  which  they  relate ;  and  he 
is  not  in  possession  of  that  property ;  and  the  evidence  of  his  title 
to  it  is  in  his  own  power ;  or  it  does  not  depend  upon  the  production 
of  the  deeds  or  writings,  of  which  he  prays  the  delivery  ;  in  such 
cases  he  must  first  establish  his  title  to  the  property  at  law,  before 
he  can  come  into  a  court  of  equity  for  a  delivery  of  the  deeds.®    But, 

*  Peake    v.   Highiield,    1    Riiss.    559  ;  that  there  is  iiotliing  in  the  nature  of  the 

Johnston  v.  Renton,  9  £q.  181  ;  Lee  v.  cei'tiiicate  of   registry   of   a    ship  which 

Angas,  7  Oh.  79,  note.  excludes  it  from  the  iurisdiction  of  the 

'^  Jervis  v.  White,  7  Ves.  414.  court    to    decree  its  delivery  as  against 

'  Ibid.  ;  Newman  r.  Milner,  2  Ves.  Jr.  a  party  unlawfully  detaining  it.     Gibson 

4S3.  r.  Ingo,  6  Hare,  112. 

■*  Brown    v.  Brown,   1   Dick.   62 ;  jwoW,  ■'  Annitage  v.  Wadsworth,  1  Mad.  192. 

§   906.      It   has  hoeu   cxprt'ssly   decided,  ^  Ibid,  posty  §  906. 
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if  his  title  is  not  disputed,  relief  follows  of  course.  Thus,  heirs-at- 
law,  devisees,  and  other  pereons,  properly  entitled  to  the  custody  and 
possession  of  the  title-deeds  of  their  respective  estates,  may,  if  they 
are  wrongfully  detained  or  withheld  from  them,  obtain  a  decree  for 
a  specific  delivery  of  them.^  The  same  doctrine  applies  to  other 
instruments  and  securities,  such  as  bonds,  negotiable  instruments, 
and  other  evidences  of  property,  which  are  improperly  withheld 
from  the  pei*sons,  who  have  an  equitable  or  legal  interest  in  them  ;  - 
or  who  have  a  right  to  have  them  preserved.  This  redress  a  court 
of  common  law  is,  for  the  most  part,  incapable  of  aflFording,  since  the 
prescribed  fonns  of  its  remedies  rarely  enable  it  to  pronounce  a 
judgment  in  rem,  in  such  cases,  which  is,  or  can  be  made,  eflFectual.' 
It  is  true,  that  an  action  of  detinue,  or  even  of  replevin,  might  in 
some  few  cases  lie,  and  give  the  proper  remedy,  if  the  thing  could 
be  found.  But,  generally  in  actions  at  law,  damages  only  are 
recoverable  ;  and  such  a  remedy  must,  in  many  cases,  be  wholly 
inadequate.  This  constitutes  the  true  ground  for  the  prompt  inter- 
position of  courts  of  equity  for  the  recovery  of  the  specific  deeds  or 
other  instruments. 

§  704.  Upon  similar  principles,  persons  having  rights  and  interests 
in  real  estate  are  entitled  to  come  into  equity  for  the  purpose  of 
having  an  inspection  and  copies  of  the  deeds  under  which  they  claim 
title.*  And  in  like  manner,  remaindeimen,  and  reversioners,  and 
other  persons,  having  limited  or  ulterior  interests  in  real  estate,  have 
a  right  in  many  cases  to  come  into  equity,  to  have  the  title-deeds 
secured  for  their  benefit  ^  or  their  interests  otherwise  secured.  But 
in  all  such  cases,  the  court  will  exercise  a  sound  discretion  as  to 
making  the  decree ;  for  it  is  by  no  means  an  absolute  right  of  the 
party  to  have  the  title-deeds  in  all  cases  secured,  or  brought  intt> 
chancery  for  preservation.  If  such  a  practice  was  suflFered  universally 
to  prevail,  the  title-deeds  of  half  the  estates  in  the  country  might  be 
brought  into  court.  To  entitle  the  party,  therefore,  to  seek  relief,  it 
must  clearly  appear  that  there  is  danger  of  a  loss  or  destruction  of 
the  title-deeds  in  the  custody  of  the  persons  possessing  them  ;  and. 


^  Reeves  v.  Reeves,  9  Mod.  128  ;  Tanner 
V.  Wise,  3  ?.  Win.  296  ;  Harrison  v. 
Southcote,  1  Atk.  539  ;  Ford  v.  Peering, 
1  Ve«.  Jr.  92  ;  Papillon  v.  Voice,  2  P. 
WiU.  478  ;  Buncombe  v.  Mayer,  8  Ves. 
320. 

*  See  Kaye  v.  Moore,  1  Sim.  k  Stu.  61  ; 
Freeman  v.  Fairlie,  3  Meriv.  80  ;  post, 
§906. 

3  Jackson  v.  Butler,  2  Atk.  306  ;  s.  c. 
9  Mod.  297  ;  Gray  v.  Cockeril,  2  Atk.  114 ; 
Duchess  of  Newcastle  v.  Pelham,  3  Bro. 
Pari.  Cas.  460,  by  Tomlins ;  s.  c.  1  Bro. 
Pari.  Ca.s.  392,  folio  edition. 


*  Banbury  v.  Briscoe,  2  Cli.  Cas.  42 ;  2 
Eq.  Abridg.  285,  D.  ;  Reeves  r.  Reeves,  9 
Mod.  128 ;  Brown  v.  Wales,  15  Eci.  142. 

*  Smith  V,  Cooke,  3  Atk.  882  ;  Banbury 
V.  Briscoe,  2  Ch.  Cas.  42 ;  Ivie  v.  ivie,  1 
Atk.  431  ;  Lempster  v,  Pomfret,  Ambler, 
164  ;  Jeremy  on  Eq.  Jurisd.  B.  3,  Pt  2, 
ch.  4,  §  2,  p.  469  ;  Freeman  v.  Fairlie, 
3  Meriv.  80.  As  to  when  title-deeds  in 
hands  of  trustees  or  of  the  court  will  be 
delivered  up  to  tenant  for  life,  see  Jenner 
V.  Morris,  1  Ch.  603  :  Stanford  r.  Roberts, 
6  Ch.  307. 
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also,  that  the  interest  of  the  plaintiff  is  not  too  contingent,  or  too 
remote,  to  warrant  the  proceeding.^ 

§  704  a.  By  44  &  45  Vict  c.  41,  sect  9  (Conveyancing  Act, 
1881),  it  is  provided  that  where  a  person  retains  possession  of 
documents,  and  gives  to  another  an  acknowledgment  of  the  right 
of  that  other  to  the  production  of  those  documents,  and  to  delivery 
of  copies  thereof,  such  acknowledgment  shall  impose  an  obligation 
on  the  party  making  it  to  produce  the  documents  or  any  of  them, 
at  all  reasonable  times,  at  the  request,  in  writing,  of  the  person  to 
whom  the  acknowledgment  is  given,  and  to  persons  claiming  under 
him,  and  also  an  obligation  to  produce  the  documents  at  any  trial, 
hearing,  or  examination  in  any  court  on  any  occasion  on  which 
production  may  properly  be  required,  and  lastly,  an  obligation  to 
deliver  true  copies  or  extracts  of  the  same  to  the  parties  entitled, 
and  this  acknowledgment  shall  bind  the  party  making  it  while 
the  documents  in  question  are  in  his  possession  or  control,  as  also 
any  other  person  while  in  his  possession  or  control,  and  fire  or 
other  inevitable  accident  shall  be  the  only  legal  excuse  for  non- 
fulfilment  of  these  obligations.  The  person  entitled  to  discovery 
and  production  may  enforce  the  same  by  application  to  the  Court  for 
an  order. 

§  705.  Cases  also  may  occur,  where  a  deed,  or  other  instrument, 
originally  valid,  has,  by  subsequent  events,  such  as  by  satisfaction 
or  payment,  or  other  extinguishment  of  it,  legal  or  equitable,  become 
functus  offi/no ;  and  yet,  its  existence  may  be  either  a  cloud  upon 
the  title  of  the  other  party,  or  subject  him  to  the  danger  of  some 
future  litigation,  when  the  facts  are  no  longer  capable  of  complete 
proof,  or  have  become  involved  in  the  obscurities  of  time.^  Under 
such  circumstances,  although  the  deed  or  other  instrument  has 
become  a  nullity,  yet  courts  of  equity  will  interpose,  upon  the  like 
principles,  to  prevent  injustice,  and  will  decree  a  delivery  and  cancel- 
lation of  the  instrument  This,  indeed,  is  a  very  old  head  of  equity  ; 
and  traces  of  it  are  to  be  found  in  some  of  our  earliest  reports.^ 

§  705  a.  The  doctrine  has  been  applied,  not  only  to  cases  where 
the  deed  or  other  instrument  is  clearly  established  by  the  proofs  to 
have  become  functus  offi^cio,  according  to  the  original  intent  and 
understanding  of  both  parties,  but  also  to  cases  where  it  has  been 
fairly  inferable  from  the  acts  or  conduct  of  the  party  entitled  to  the 
benefit  of  the  deed  or  other  instrument,  that  he  has  treated  it  as 

*  Ivie    V.    Ivie,    1  Atk.    429 ;  Ford   v.  note  {a). 
PeeriDg,  1  Ves.  Jr.  76,  78  ;  Noel  v.  Ward,  «  See  Anon.,  Gilb.    Eq.    1 ;  Flower  v, 

1  Mad.  322  ;  Lempster  v.  Pom  fret.  Ambler,  Marten,  2  Mylne  &  Craig,  459.    See  Banka 

154  ;  Pyncent  v.  lucent,   3  Atk.    678  ;  v,  Evans,  10  S.  &  M.  86. 


Joy  V,  Joy,  2  Eq.  Abridg.  284 ;  Webb  v. 
Lymington,  1  Eden,  8,  and  tlie  editor*s 


8  Cary,  17  ;  anU,  §§  700,  700  o. 
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released,  or  otherwise  dead  in  point  of  eflFect.  Thus,  for  example, 
where  a  nephew  gave  a  note  to  his  uncle  for  a  sum  of  money,  and 
afterwards  the  uncle  wrote  the  following  entry,  "  H.  J.  P.  (the 
nephew)  pays  no  interest,  nor  shall  I  ever  take  the  principal  unless 
greatly  distressed,"  and  upon  bis  death,  the  executors  found  the 
entry  :  it  was  held  a  good  discharge  of  the  note  at  law.^  So,  where 
a  son-in-law  was  indebted  to  his  father-in-law  on  several  bonds,  and 
by  his  will  the  latter  left  him  a  legacy,  and  from  some  memorandums 
of  the  testator  it  was  satisfactorily  shown,  that  the  testator  did  not 
intend  that  these  bonds  should  be  enforced  by  the  executors ;  it 
was  decreed  that  they  should  not  be  the  subject  of  any  demand  by 
the  executors  against  the  son-in-law.^  So,  where  a  father,  upon 
payment  of  the  debts  of  his  son,  took  a  bond  from  the  latter,  and 
it  was  apparent,  from  all  the  circumstances,  that  the  father  did  not 
intend  it  as  an  absolute  security  against  his  son,  but  in  some  sort 
as  a  check  upon  his  future  conduct,  and  that  he  did  not  intend, 
after  his  death,  that  it  should  be  treated  as  a  debt  due  from  his 
son  to  his  estate,  or  to  be  put  in  force  against  him,  it  was  decreed 
that  the  bond  should  be  delivered  up  by  the  executors  to  be  can- 
celled.^ So,  where  a  testatrix,  by  her  will,  forgave  a  debt  due  to 
her  on  bond  by  her  son-in-law,  and  he  died  in  her  lifetime ;  it  was 
held,  that  it  was  a  release  in  equity,  and  that  the  bond  ought  to  be 
delivered  up  by  her  executor.* 

§  706.  There  is  also  a  curious  case  of  an  analogous  nature,  which 
was  finally  decided  by  the  House  of  Lords,  in  which  the  powers  of 
a  court  of  equity  were  applied  to  give  relief  to  an  extent  which  no 
court  of  law  would  for  a  moment  entertain.  The  testator,  on  his 
death-bed,  said  to  his  executrix,  that  he  had  the  bond  of  B.,  but 
when  he  died  B.  should  have  it,  and  that  he  should  not  be  asked 
or  troubled  for  it.  The  executrix,  after  the  death  of  the  testator, 
put  the  bond  in  suit ;  and  thereupon,  B,  brought  a  bill  for  a  dis- 
covery, and  delivery  up,  and  cancellation  of  the  bond.  And  it  was 
decreed  accordingly  at  the  hearing  by  the  Lord  Chancellor,  and  his 
decree  was  affirmed  by  the  House  of  Lords.^  This  case  cames  the 
doctrine  of  an  implied  trust  or  equitable  extinguishment  of  a  debt 


^  Aston  V.  Pye,  5  Ves.  350,  note  (i). 
Cited  also  in  Flower  r.  Marten,  2  Mylnc  & 
Cniig,  474,  475. 

'  Eden  v.  Smith,  5  Ves.  340,  351. 
Cited  also  in  Flower  v.  Marten,  2  Mylne  & 
Craig,  474,  475. 

3  Flower  v.  Marten,  2  Mylne  &  Craig, 
459,  474,  475. 

*  Sipthorp  V.  Moxon,  3  Atk.  579  ;•  Elliot 
V.  Davenport,  2  Vern.  621  ;  s.  c.  1  P. 
Will.  83.  See  also  Toplis  v.  Baker,  cited 
in  Mr.  Cox's  note,  1  P.  Will.  86  ;  Duffield 
r.  Elwes,  1  Bligh,  n.  8.  529,  530,  531, 


538,  539  ;  arUe,  §  433,  note,  §  607,  ^ 
§  793  a ;  Richards  v.  Symes,  2  Eq.  Abridg- 
617  ;  s.  c.  2  Atk.  319  ;  2  Barnard,  90;  1 
Bligh,  N.  8.  537,  538,  639. 

5  Wekett  V.  Raby,  3  Bro.  Pari.  Ois.  16 
[2  Bro.  Pari.  Cas.  by  Tomlins,  386].  This 
case  was  recognised  in  its  principle  by 
Lord  Cottenham,  in  Flower  v.  Marten,  i 
Mylne  &  Craig,  459,  474,  476.  See  also 
Sipthorp  V.  Moxon,  3  Atk.  580,  581.  But 
see  Tuifnell  v.  Constable,  8  Sim.  69,  70. 
See  Yeonmns  r.  Williams,  1  Eq.  184. 
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to  the  very  verge  of  the  law.  The  case  would  be  clearly  unsupport- 
able,  as  a  donatio  mortis  causA ;  and  it  must  stand  upon  the  parol 
evidence  to  establish  an  intention  to  have  the  bond  delivered  up,  not 
touched  or  provided  for  by  the  testator  s  will.^ 

§  706  a.  Whether  all  the  cases,  which  have  been  cited  in  the  last 
two  sections,  being  cases  of  imperfect  gifts  or  incomplete  acts,  sought 
to  be  enforced  in  equity  in  favour  of  mere  volunteers,  are  strictly 
maintainable  or  not  upon  the  true  principles  which  now  regulate  the 
subject,  may  perhaps,  in  the  present  state  of  the  authorities,  be 
thought  to  admit  of  some  doubt.^  Be  this  as  it  may,  they  proceed 
upon  the  distinct  gi'ound,  that  the  transaction  was  one  exclusively 
between  the  creditor  and  the  debtor ;  and  that,  taking  all  the  cir- 
cumstances together,  it  was  clearly  the  intention  of  the  creditor  to 
treat  the  debt  as  in  equity  forgiven  and  released  to  the  debtor 
himself.  But  cases  of  this  sort  are  clearly  distinguishable  from  purely 
voluntary  imperfect  gifts,  or  assignments  of  debts  or  other  property, 
to  third  peraons,  and  also  from  purely  voluntary  contracts  inter  vivos, 
to  which,  however,  at  first  view,  they  might  seem  to  bear  a  very  close 
analogy.^  In  respect  to  voluntary  contracts  inter  vivos,  it  is  a  general 
principle,  that  courts  of  equity  will  not  interfere  ;  but  will  leave  the 
parties  where  the  law  finds  them.*  In  respect  also  to  gifts  and 
assignments  inter  vivos,  courts  of  equity  will  enforce  them  only  when 
the  gift  or  assignment  is  perfected  and  complete,  so  that  nothing 
further  remains  to  consummate  the  title  of  the  donee.  For,  if  the 
gift  or  assignment  is  imperfect,  or  any  further  act  remains  to  be 
done  to  complete  the  title  of  the  donee,  courts  of  equity,  treating 
the  donee  as  a  mere  volunteer,  will  not  aid  him  to  carry  into 
effect  either  against  the  donor  or  against  his  legal  representatives.^ 


^  It  may  not,  perhaps,  be  thought  very 
easy  to  reconcile  the  case  of  Tuffnell  v. 
Constable  (8  Simons,  69),  with  that  of 
Flower  v.  Marten  (2  Mylne  &  Craig,  459, 
474,  475).  The  true  difference,  however, 
seems  to  be,  that  in  the  latter  case,  taking 
all  the  circumstances  together,  the  court 
presumed  tliat  the  money  advanced  to  the 
son  was  originally  intended  as  a  gift,  or 
that  the  father  subsequently  treated  it  as 
a  gift,  and  abandoned  it  as  a  debt.  In  the 
former  case,  the  assignment  of  the  bond 
was  purely  voluntaiy,  and  it  would  not 
take  effect  as  an  assignment,  not  being 
under  seal,  and  the  act,  therefore,  imper- 
fect. It  is  not,  perhaps,  so  easy  to  recon- 
cile Tuffnell  v.  Constable  with  Eden  v. 
Smith,  5  Ves.  541.  It  has  been  already 
stated  {jonUf  note  to  this  section)  that 
Wekett  V.  Raby,  2  Bro.  Pari.  Cas.  by 
Tomlins,  p.  386,  was  fully  recognised  in 
its  principles  in  Flower  v.  Marten.  See 
ante^  §  433,  note,  where  several  of  the 
cases  on  this  subject  are  cited ;  and  §  6072', 


where  the  case  of  Richard  v.  Symes,  2  £<j. 
Abridg.  617,  before  Lord  Hardwicke,  is 
cited,  and  on  which  Lord  £ldon  com- 
mented in  Duffield  v,  Elwes,  1  Bligh,  n.  b. 
537,  538  ;  Callaghan  v,  Callaghan,  8  C. 
&  F.  374,  401. 

*  See  aiUc,  §§433,  706,  706  a;  Flower 
V.  Marten,  2  Mylne  &  Craig,  459  ;  Ed- 
wards V.  Jones,  1  Mylne  &  Craig,  226 ; 
J«><§§787,  793  a. 

»  See  aiUCy  §  433 ;  post,  §§  787,  793  ft, 
973   987 

*  'Post]  §§  787,  793,  793  a,  987.  It  seems 
that  a  purchaser  for  value  cannot  come 
into  equity  to  have  delivered  up  a  previous 
voluntary  settlement.  De  Hoghton  u 
Money,  1  Eq.  154  ;  2  Ch.  164. 

^  See  ante,  §  433,  note,  where  scvci*al  of 
the  cases  are  collected.  See  also  Pulver- 
toft  V,  Pulvortoft,  18  Ves.  91,  93,  99; 
Colman  v.  Sarrel,  1  Ves.  Jr.  52,  54 ; 
Ellison  V,  Ellison,  6  Ves.  656 ;  Antrobus 
r.  Smith,  12  Ves.  39 ;  DuflBeld  r.  Elwes, 
1  Bligh,  N,  s.  629,  630,  531 ;  s.  c.  1  Sim. 
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But  of  this  we  shall  have  occasion  to  speak  more  in  another 
place.^ 

§  706  b.  There  is  a  class  of  cases,  which  occupies  some  space  in 
the  reports,  which  may  be  as  conveniently  noted  here  as  anywhere ; 
viz.,  the  setting  aside  of  voluntary  deeds  and  settlements,  either  at 
the  suit  of  the  party  to  the  instrument,  or  of  some  other  party 
interested  in  the  subject-matter.  Thus  it  has  been  held,  that  a 
mere  voluntary  deed  of  gift,  the  nature  of  which  was  not  fully  under- 
stood by  the  donor,  may  be  set  aside,  after  his  death,  either  at  the 
suit  of  the  heir-at-law  of  the  donor,  or  of  persons  claiming  under  a 
will  of  the  donor.^  So  a  voluntary  settlement,  which  was  executed 
by  a  settlor  when  he  was  supposed  to  be  m  eoctreTwia,  and  which 
contained  no  power  of  revocation,  as  it  was  said  it  should  have 
done,  was  set  aside,  on  that  ground  mainly.^  But  it  has  generally 
been  required,  that^  in  order  to  induce  a  court  of  equity  to  .%et  aside 
a  voluntary  deed,  and  especially  where  it  is  of  the  nature  of  a  family 
arrangement  or  settlement,  that  it  should  be  shown  that  the  writing 
was  not  fully  explained  to  the  maker,  or  for  some  reason  not  entirely 
well  understood  by  him.* 

§  706  c.  The  question  as  to  when  voluntary  deeds  should  be  set 
aside  at  the  request  of  the  parties  making  them,  was  discussed  in 
the  late  case  of  Dutton  u  Thompson,^  where  the  Court  of  Appeal 
laid  down  that,  as  a  geneiul  rule,  where  an  action  is  brought  by  the 
settlor  against  the  trustees  to  set  aside  a  voluntary  settlement,  the 
court  will  not  consider  the  propriety  or  impropriety  of  the  clauses, 
except  as  evidence  that  the  settlor  did  not  understand  what  he  was 
doing ;  the  only  question  being  whether  the  settlor  understood  what 
he  was  doing,  and  its  effect  on  his  position  with  regard  to  his  pro- 
perty. Sir  G.  Jessel,  M.  R.,  in  his  judgment,  remarks  as  follows : — 
"  It  is  not  the  province  of  a  court  of  justice  to  decide  on  what  terms 
or  conditions  a  man  of  competent  underatanding  may  choose  to 
dispose  of  his  property.     If  he  thoroughly  understands  what  he  is 


k  Stu.  244,  245 ;  Edwards  v.  Jones,  7 
Simons.  325  ;  b.  c.  1  Mylne  k  Craig,  226, 
227  ;  Fortescue  v,  Barnett,  1  Mylne  k 
Keen,  86  ;  Sloane  v.  Cadogan,  Sugden  on 
Vendors,  Appz.  No.  26  (9th  edit) ;  Jef> 
ferys  v,  Jefferys,  1  Craig  k  Phillips,  132, 
140 ;  Holloway  v.  Heamngton,  S  Simons, 
324  ;  anU,  §  433,  note  ;  Duffield  v,  £lwes, 
1  Bligh,  N.  8.  529,  530,  531  ;  post,  §§  787, 
793  a,  973 ;  Cunningham  v.  Plunkett,  2 
Yonnge  k  Coll.  245  ;  1  Drury  k  Warren, 
808;  Wardi>.  Andland,  8  Bear.  201;  Milroyd 
V.  ]x)rd,  4  De  Q.  F.  k  J.  274  ;  Ricliards  v. 
Belbridge,  18  £q.  11 ;  and  In  re  Breton's 
Estate,  Breton  r.  WooUven,  17  Ch.  D.  46. 

>  Post,  §§  787,  793  o,  973,  987,  1040  c. 

>  Anderson  v.   Elsworth,   3   Gif.    154 ; 


8.  0.  7  Jur.  N.  8.  1047. 

'  Forshaw  v,  Welsby,  4  Law  T.  V.  s. 
170;  8.  G.  30  Bear.  243. 

*  Toker  v.  Tokcr,  81  Beav.  629  ;  Phil- 
lipson  V.  Kerry,  11  W.  R.  1034 ;  8.  c.  32 
Beav.  628.  See  also  Bonfield  v.  Uassell, 
32  Beav.  217  ;  Bentley  v,  Mackay,  81 
Beav.  143  ;  May  v.  May,  33  Beav.  81 ; 
Lister  v.  Hodgson,  4  £q.  30 ;  Cou^  X 
V.  Acworth,  8  Eq.  558  ;  WoUaston  v, 
V.  Tribe,  9  £q.  44  ;  Everitt  v,  Everitt,  10 
£(1.  405.  But  see  HaU  v.  Hall,  8  Ch. 
430.  Even  an  improvident  settlement 
may  be  confirmed.  See  Jarratt  v.  Aldam, 
9  Eq.  463. 

^  23  Ch.  D.  278.     See  also  Phillips  v. 
MuUings,  7  Ch.  244. 
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about,  it  is  not  the  duty  of  a  court  of  justice  to  set  aside  a  settlement 
which  he  chooses  to  execute,  on  the  ground  that  it  contains  clauses 
which  are  not  proper.  No  doubt  if  the  settlement  were  shown  to 
contain  provisions  so  absurd  and  improvident  that  no  reasonable 
person  would  have  consented  to  them,  or  if  provisions  were  omitted 
that  no  reasonable  person  would  have  allowed  to  be  omitted,  that  is 
an  argument  that  he  did  not  understand  the  settlement.  But  in  no 
way  would  it  be  a  reason  for  setting  it  aside."  ^  Nor  does  the  fact 
that  such  a  settlement  does  not  contain  a  power  of  revocation  make 
that  settlement  voidable.  Nor  if  such  a  settlement  is  impeached  does 
the  onus  of  supporting  it  necessarily  rest  on  those  who  set  it  up.^ 

§  706  d  Where  parties  in  controversy  as  to  their  rights,  being 
fully  informed  as  to  the  facts,  and  on  an  equality  as  to  professional 
advice,  come  to  a  deliberate  agreement,  without  fraud,  misrepre- 
sentation, or  surprise,  the  court  will  uphold  that  agi'eement,  although 
the  conclusion  at  which  the  parties  arrived  may  differ  from  that 
which  the  court  would  have  reached.^  The  fact  that  by  their  agree- 
ment the  parties  have  avoided  the  necessity  of  legal  proceedings,  is 
a  sufficient  consideration  to  support  the  agreement.  Where  a 
settlement  for  life  was  made  upon  the  settlor,  remainder  upon  her 
nephew  in  fee,  and  the  only  consideration  expressed  in  the  deed  was 
natural  love  and  affection  and  a  covenant  on  the  part  of  the  nephew 
to  pay  off  the  mortgage  upon  the  premises  when  called  upon,  and  to 
indemnify  the  settlor,  against  the  same,  and  against  all  proceedings 
and  costs  in  relation  thereto,  it  was  held  on  a  bill  for  specific  per- 
formance of  a  contract  of  sale  subsequently  made  by  the  settlor 
(reversing  the  decree  of  the  Master  of  the  Rolls),  that  the  covenant 
to  pay  the  mortgage  constituted  a  valuable  consideration  for  the 
settlement,  and  took  the  case  out  of  the  operation  of  the  statute 
of  Elizabeth,  and  that  evidence  beyond  what  appeared  on  the  face  of 
the  deed  is  receivable  in  such  cases  to  show  valuable  consideration. 
It  was  also  considered  here  that  the  volunteer  was  properly  a  party 
to  the  bill  for  specific  performance  of  a  subsequent  contract,  and  if 
the  contract  had  been  decreed  to  be  specifically  performed  as  against 
the  volunteer,  it  is  suggested  that  the  purchase-money  ought  not  to 
be  held  upon  the  same  trusts  as  the  land.* 

§  707.  In  all  these  cases,  where  a  delivery  up  or  cancellation  of 
deeds  or  other  instruments  is  sought,  either  upon  the  ground  of 
their  original  invalidity,  or  of  their  subsequent  satisfaction,  or  because 

1  Dutton  V.  Thompson,  28  Ch.  D.  278         *  Townsend  v,  Toker,  12  Jur.  n.  s.  477  ; 

at  p.  281.  8.   c.  1  Ch.    466.     And  see  Bayspoole  v. 

^  Henry  v.  Armstrong,  18  Ch.  D.  668.  Collins,  6  Ch.  228,  as  to  what  considera- 

•y  In  this  case  Cooke  r^  I^otte,  16  Beav.  tion  will  support  a  voluntary  settlement 

^  284,  was  not  followed.  against  a  subsequent  purchaser. 

3  Partridge  *.  Smith,  9  Jur.  n.  s.  742. 
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the  party  has  a  just  title  thereto^  or  derives  an  interest  under  them, 
courts  of-  equity  act  upon  an  enlarged  and  comprehensive  policy ; 
and,  therefore,  in  granting  the  relief,  they  will  impose  such  terms 
and  qualifications  as  shall  meet  the  just  equities  of  the  opposing 
party.  Thus,  for  instance,  if  the  heir-at-law  seeks  a  discovery  and 
delivery  of  the  title-deeds  of  the  estate  of  his  ancestor  against  a 
jointress,  he  will  not  be  allowed  the  relief,  unless  upon  the  terms  of 
confirming  her  jointure.^  So,  where  there  is  a  subsequent  mortgagee, 
without  notice,  who  has  possession  of  the  title-deeds,  he  will  not  be 
compelled  to  deliver  up  the  deeds  to  the  fii-st  mortgagee,  unless  upon 
the  terms  that  the  latter  will  pay  him  his  mortgage-money.^  Cases 
of  this  sort  afford  a  very  frequent  illustration  of  the  maxim,  that  he 
who  seeks  the  aid  of  equity  must  do  equity. 

§  708.  There  yet  remains  another  class  of  cases,  in  which  the 
remedial  power  of  courts  of  equity  is  applied  to  compel  a  specific 
delivery  of  the  thing,  to  which  another  person  has  a  clear  right. 
We  here  allude  to  the  jurisdiction  to  entertain  bills  for  the  delivery 
of  specific  chattels.  Ordinarily,  in  cases  of  chattels,  courts  of  equity 
will  not  interfere  to  decree  a  specific  delivery,  because  by  a  suit  at 
law  a  full  compensation  may  be  obtained  in  damages,  although  the 
thing  itself  cannot  be  specifically  obtained ;  and,  where  such  a  remedy 
at  law  is  perfectly  adequate  and  effectual  to  redress  the  injury,  there 
is  no  reason  why  courts  of  equity  should  afford  any  aid  to  the  party.* 
Indeed,  it  may  be  truly  said,  that  the  value  of  goods  and  merchandise 
varies  so  much  at  different  times,  that  it  might  not  unfrequently  be  in- 
equitable to  decree  a  specific  performance  of  contracts  respecting  them, 
since  it  might  be  wholly  disproportionate  to  the  injury  sustained.^ 

§  709.  But  there  are  cases  of  personal  goods  and  chattels,  in 
which  the  remedy  at  law  by  damages  would  be  utterly  inadequate, 
and  leave  the  injured  party  in  a  state  of  irremediable  loss.  In  all 
such  cases,  courts  of  equity  will  interfere,  and  grant  full  relief,  by 
requiring  a  specific  delivery  of  the  thing  which  is  wrongfully  with- 
held. This  may  occur,  where  the  thing  is  of  a  peculiar  value 
and  importance ;  and  the  loss  of  it  cannot  be  fully  compensated  in 
damages,  when  withheld  from  the  owner ;  and  then  relief  will  be 
granted  in  equity.^  Thus,  where  the  lord  of  a  manor  was  entitled 
to  an   old  altar-piece,  made  of  silver,  and  remarkable  for  a  Greek 

1  Towers  v.  Dayys,  1  Vern.  479 ;  Petre  tho  chattels  has  acquired  such  pofisession 

V,  Petre,  3  Atk.  511 ;  Ford  v.  Peering,  1  through  an  aUeged  aouse  of  power  on  the 

Yes.  Jr.  76.  part  of  one  standing  in  a  fiduciary  relation 

3  Head  v.  Edgerton,  3  P.  Will.  280.  to  the  plaintiflF.     Wood  v.   Rowdiffe,   2 

3  Buxton  V.  Lister,  3  Atk.  383.  Phillips,  Ch.  382  ;  s.  c.  3  Hare,  804.    It 

*  Ibid.  seems  a  bill  in  equity  will  lie  to  enforce 

*  Fells  V.  Read,  3  Ves.  Jr.  70  ;  Walwyn  the  riffht  of  stoppage  in  transitu^  on  the 
V.  Lee,  9  Yes.  33.  Relief  will  also  be  ground  of  equitable  lien.  Schotamans  v. 
granted  where  tlie  party  in  possession  of  Lancashire,  &c.  R.  Co.,  2  Ch.  3^2. 
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inscription  and  dedication  to  Hercules,  as  treasure-trove  within  his 
manor,  and  it  had  been  sold  by  a  wrong-doer,  it  was  decreed  to  be 
delivered  up  to  the  lord  of  the  manor,  as  a  matter  of  curious 
antiquity,  which  could  not  be  replaced  in  value,  and  which  might, 
by  being  defaced,  become  greatly  depreciated.^  So,  where  an  estate 
was  held  by  the  tenure  of  a  horn,  and  a  bill  was  brought  by  the 
owner  to  have  it  delivered  up  to  him,  it  was  held  maintainable,  for 
it  constituted  an  essential  muniment  of  his  title.^  The  same  rale 
has  been  applied  to  a  box  of  jewels,'*  to  mortgage  deeds,*  and  to 
furniture  and  household  effects.^  The  same  principle  applies  to  any 
other  chattel,  whose  principal  value  consists  in  its  antiquity ;  or  its 
being  the  production  of  some  distinguished  artist ;  or  in  its  being  a 
family  relic,  ornament,  or  heirloom ;  such,  for  instance,  as  ancient 
gems,  medals,  and  coins ;  ancient  statues  and  busts ;  paintings  of  old 
and  distinguished  masters;  and  even  those  of  a  modem  date, 
having  a  peculiar  distinction  and  value,  such  as  family  pictures 
and  portraits,  and  ornaments,  and  other  things  of  a  kindred  nature.^ 
§  709  a.  In  the  leading  case  of  Fothergill  v.  Rowland,^  it  was  held  by 
Sir  G.  Jessel,  M.R.,  that  a  contract  by  the  lessee  of  a  colliery  to  raise 
and  deliver  all  the  get  of  coals  in  the  colliery  at  a  fixed  price,  was  not 
a  contract  relating  to  land,  but  a  simple  contract  for  the  sale  of  a 
chattel  of  an  ordinary  description ;  that  it  was  not,  therefore,  such  a 
contract  as  a  court  of  equity  would  specifically  perform,  and  that 
further  it  would  not  enjoin  the  lessee  from  delivering  the  coal  to 
third  parties  in  breach  of  his  contract.  But  in  the  subsequent  case 
of  Donnell  v.  Bennett,^  where  there  was  a  contract  for  the  sale  of 
chattels  to  a  manufacturer,  containing  an  express  negative  stipulation 
not  to  sell  to  any  other  manufacturer,  it  was  held  by  Mr.  Justice  Fry 
that,  although  the  contract  could  not  be  ordered  to  be  specifically 
performed,  the  court  had  power  to  grant  an  injunction  to  restrain  the 
breach  of  the  negative  covenant,  following  the  law  as  laid  down  in 
Lumley  u  Wagner.^  It  is  to  be  observed  that  the  only  distinction 
between  FothergiU  u  Rowland  and  Donnell  v.  Bennett  is,  that  in 
the  latter  case  there  was  a  negative  covenant,  such  a  covenant  not 
being  inserted  in  the  contract  in  the  former  case.     But  since  a  promise 


1  Somerset  v.  Cookson,  3  P.  Will.  390. 
»  Pusey  V.  Puaey,  1  Vera.  273. 
8  Saville  v.  Tankred,  1  Ves.  101 ;  Belt's 
Supp.  70. 

*  Jackson  v,  Butler,  2  Atk.  306 ;  Enyc 
V.  Moore,  1  Sim.  k  Stu.  61. 

*  Wood  V.  Rowcliffe,  3  Hare,  304 ;  but 
this  case  may  have  proceeded  upon  the 
ground  of  a  fiduciary  relation  between  the 
parties.  And  see  lingan  v.  Simpson,  1 
Sim.  &  Stu.  600. 

*  Fells  V.  Read,  3  Ves.  Jr.  70  ;  Lloyd  v. 
Loaring,   6  Ves.   773,   779 ;    Lowther  v. 


Lowther,  13  Ves.  95  ;  Pearne  v.  Lisle, 
Ambl.  77  ;  Macclesfield  v,  Davis,  3  Ves. 
&  B.  16,  17,  18 ;  Nutbrown  v.  Thornton, 
10  Ves.  163  ;  Arundell  v.  Phipps,  10  Ves. 
140,  148;;ws^,  §719  a. 

7  17  Eq.  32. 

8  22  Ch.  D.  836. 

9  Lumlejr  v,  Wagner,  1  D.  M.  &  G.  604. 
See  also  Dietrichisen  v.  Cabbura,  2  Ph. 
52 ;  De  Mattos  v.  Gibson,  4  Do  G.  &  J. 
276 ;  Wolverhampton  k  Walsall  Railway 
Company,  16  £q.  433. 
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to  sell  an  article  to  A.  necessarily  implies  a  contract  not  to  sell  the 
same  article  to  B.,  the  presence  or  absence  of  a  negative  covenant 
seems  hardly  to  form  a  satisfactory  ground  for  granting  or  refusing  to 
grant  an  injunction.  Mr.  Justice  Fry  accordingly^  although  he  decided 
Donnell  u  Bennett  on  the  v^eight  of  authority,  observed  in  his  judg- 
ment, "  that  the  tendency  of  cases  is  towards  this  view,  that  the  court 
ought  to  look  at  what  is  the  nature  of  the  contract  between  the 
parties ;  that  if  the  contract  as  a  whole  is  the  subject  of  equitable 
jurisdiction,  then  an  injunction  may  be  granted  in  support  of  the 
contract  whether  it  contain  or  does  not  contain  a  negative  stipulation, 
but  that  if  on  the  other  hand  the  breach  of  the  contract  is  properly 
satisfied  by  damages,  then  that  the  court  ought  not  to  interfere 
whether  there  be  or  be  not  the  negative  stipulation."  ^  • 

§  710.  There  are  other  cases,  where  courts  of  equity  have  interfered 
to  decree  a  specific  delivery  of  chattels  under  an  agreement  of  sale,  or 
for  an  exclusive  possession  and  enjoyment  for  a  term  of  years.  But 
all  these  cases  stand  upon  very  peculiar  circumstances,  where  the 
nature  of  the  remedy  at  law  is  inadequate  to  complete  redress ;  or 
where  some  other  ingredients  of  equity  jurisdiction  are  mixed  up  in 
the  transaction,  such  as  the  necessity  of  interference  to  prevent  mul- 
tiplicity of  suits,  or  iiTcparable  mischief.^  Thus,  for  instance,  where, 
on  the  dissolution  of  a  partnership,  an  agreement  was  made,  that  a 
particular  book  used  in  the  trade  should  be  considered  the  exclusive 
property  of  one  of  the  partners,  and  that  a  copy  of  it  should  be  given 
to  the  other,  a  specific  performance  of  the  agreement  was  decreed  as 
to  the  copy ;  for  it  is  clear,  that  at  law  no  adequate  redress  could  be 
obtained.^  So  a  decree  was  made  against  a  lessee  of  alum  works,  to 
prevent  a  breach  of  a  covenant,  to  leave  a  certain  amount  of  stock  on 
the  premises  at  the  expiration  of  the  term  ;  there  being  ground  of 
suspicion  that  he  did  not  mean  to  perform  the  covenant.  So  a  decree 
was  made  against  a  landlord,  to  restore  to  a  tenant  certain  farm  stock 
taken  by  the  former  in  violation  of  the  terms  of  his  contract*  These 
cases  all  proceed  upon  the  same  principle  of  quia  timet,  and  the 
danger  of  irreparable  mischief.* 

§  710  a.  Nice  questions  frequently  arise  in  courts  of  equity,  upon 
applications  to  enjoin  parties  from  removing  alleged  fixtures.  There 
are  few  subjects  where  the  opinions  of  the  courts  have  varied  more 
widely,  or  where  it  is  more  difficult  to  lay  down  any  iiile,  which  shall 
enable  us  to  solve  new  cases,  as  they  arise.    The  House  of  Lords  bad 

*  Donnell  v.  Bennett,  22  Ch.  D.  885  :  Vcs.  139,148;  Lloyd  u  Loaring,  6Ves.77a. 
see  pp.  887,  888.  >  Linffan  v.  Simpson,  1  Sim.  &  Sto.  600. 

*  See  Nntbrown  v.  Thornton,  10  Vea.  *  Nutbrown  v.  Thornton,  10  Yen.  169 ; 
159,  161,  163  ;  Bnxton  v.  Lister,  3  Atk.  ante,  §  701  ;  po^,  §§  825  to  851. 

888,  884,  885  ;  Thompson  v.  Harconrt,  2  »  Ward  v.  Buckingham,  cited  10  Ves. 

Bro.   Pari.  415  ;  Arundell  v.  Phipps,  10      161. 
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occasion  to  examine  the  question  very  extensively,  in  the  case  of 
Fisher  v.  Dixon,^  which  was  a  Scotch  appeal,  and  the  rule  there  laid 
down  (1846)  still  governs  the  courts  in  that  country.  It  is  there 
held,  that  where  the  absolute  owner  of  land  in  fee,  for  the  purpose  of 
better  using  the  land,  erected  upon  and  affixed  to  the  freehold  certain 
machinery^  such  as  is  in  use  in  working  coal  and  iron  mines,  that  it 
will  go  to  the  heir,  as  part  of  the  real  estate ;  and  if  the  corpus  of 
such  machinery  belongs  to  the  heir,  all  that  belongs  to  that  machinery, 
although,  more  or  less,  capable  of  being  detached  from  it,  and  of 
being  used  in  such  detached  state,  more  or  less,  must,  nevertheless,  be 
considered  as  belonging  to  the  heir.  In  a  more  recent  case^  (1856), 
the  subject  is  very  thoroughly  examined  by  Vice-Ghancellor  Wood,  in 
regard  to  the  machinery  in  use  in  copper-roller  manufacturei's'  works. 
The  points  ruled  by  the  learned  judge  are,  that,  even  in  regard  to 
manufactures,  all  articles  fixed  to  the  freehold,  whether  by  screws, 
solder,  or  any  other  permanent  means,  or  by  being  let  into  the  soil, 
partake  of  the  nature  of  the  soil,  and  will  descend  to  the  heir,  or  pass 
by  conveyance  of  the  land ;  that  the  rule  of  law  by  which  fixtures 
are  held  less  strictly,  when  erected  for  manufacturing  purposes,  has  no 
application  to  fixtures  erected  by  the  owners  of  the  land  in  fee ;  that 
machinery  standing  merely  by  its  own  weight  does  not  become  a 
fixture.  But  when  part  of  a  machine  is  a  fixture,  and  another  and 
essential  part  of  it  is  movable,  the  latter  also  shall  be  considered  a 
fixture.^  It  has  been  held,  that  under  an  equitable  mortgage  by  the 
deposit  of  a  lease,  unaccompanied  by  any  memorandum,  the  tenant's 
fixtures  will  be  included.* 

§  710  6.  An  interesting  opinion  upon  the  question  of  the  right  of 
the  mortgagor,  or  his  partners  in  business,  to  remove  trade  fixtures 
from  the  premises  where  the  business  is  carried  on,  the  same  being 
under  mortgage  and  the  fixtures  erected  after  the  mortgage,  was 
delivered  by  Lord  Romilly,  M.R.*  His  lordship,  after  an  extensive 
review  of  the  former  cases,  came  to  the  conclusion  that  the  law  was 
clearly  settled  that  such  fixtures  could  not  be  removed  by  the  mort- 
gagor or  his  partners  or  tenants,  although  in  the  ordinary  case  of 
tenants  such  fixtures  are  removable.  His  lordship  regarded  the  case 
as  governed  by  Cotton,  JSx  parte,^ 


1  12  CI.  &  F.  312.  See  also  8.  c.  1 
L.  T.  N.  8.  62.  £qmty  wiU  restrain  re- 
moval of  fixtures  by  tenant  after  expiration 
of  the  term.     Pagn  v,  Arton,  8  Ea.  626. 

^  Mather  v.  Fraser,  2  Kay  k  «f ohnson, 
536. 

'  The  Metropolitan  Counties'  Society  v. 
Brown,  26  Beay.  454.  This  was  the  case 
of  an  anvil,  which,  though  not  fixed,  was 
regarded  as  essential  to  a  fixed  steam- 
hammer. 

*  Williams  v.  Evans,  23  Beav.  289. 


*  Cullwick  V.  Swindell,  8  Eq.  249 ; 
Climie  v.  Wood,  3  Ex.  257  ;  s.  o.  4  Ex. 
(Ex.  Ch.)  328.  As  to  what  are  fixtures 
passing  by  assignment  or  mortgage  of 
lease,  see  Boyd  v.  Shorrock,  5  Eq.  72 ; 
Ex  parte  Astbury,  4  Ch.  630;  as  be- 
tween mortgagor  and  mortgagee  of  free- 
hold, Longbotton  v,  BenT»  5  Q.  B.  123  ; 
as  between  life  tenant  and  remainder-man, 
D'Eyncourt  v.  Gregory,  3  Eq.  382. 

*  2  M.  D.  &  De  G.  725.  See  also  Bidder 
V,  Trinidad  Petroleum  Co.,  17  W.  K.  153. 
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§  710  c.  In  the  late  case  of  Ex  parte  Bennett,  In  re  Kitcheo,^ 
where  the  mortgagor  had  attorned  tenant  to  the  mortgagee,  this 
subject  was  considered,  and  Lord  Justice  Lush  remarked  as  follows : 
"The  object  of  the  attornment  was  the'^  further  security  of  the  mort- 
gagee. Then  everything  that  the  mortgagor  adds  to  the  house  to 
improve  its  value  must  be  taken  to  be  an  accretion  for  the  benefit  of 
the  mortgagee.  The  mortgagor  does  not  become  tenant  for  all  pur- 
pose, as  if  there  was  no  other  relation  between  the  partiea  The 
relation  is  only  created  as  subsidiary  to  the  mortgage,  and  is  to 
operate  as  an  additional  and  better  security  to  the  mortgagee.^ 
Therefore  all  the  fixtures  which  were  added  afterwards  must  be 
taken  by  him  in  his  capacity  of  mortgagee,  and  pass  to  him  by  the 
mortgage."^ 

§  711.  And  formerly,  where  the  court  would  not  decree  a  specific 
performance  and^delivery  of  chattels^  it  would  yet  entertain  the  suit  to 
decree  compensation  against  the  party  for  his  omission  to  perform 
his  contract.  Thus,  for  instance,  where  there  was  a  contract  for  the 
delivery  of  specific  stock,  the  court  refused  to  decree  a  specific  per- 
formance ;  but,  at  the  same  time,  entertained  the  bill  for  the  pur- 
pose of  giving  compensation  for  the  non-delivery.*  But  this  subject 
will  naturally  come  more  properly  under  review  in  the  succeeding 
chapter.* 

1  16  Ch.  D.  226.     See  alfio  Creswick  r.  s  Cud  v,  Rutter,  1  P.  WiU.  570,  and 

Swindell,  3  Eq.  249  ;  Holland  v.  Hodg-  Cox's  notes  (2  and  8) ;  Colt  v.  Nettenrille, 

son,  7  C.  P.  828.  2  P.  Will  394,  895  ;  post,  §§  617,  718, 

*  Ex  parte  Bennett,  In  re  Kitchen,  16  723,  796. 

Ch.  D.  226  :  see  p.  236.  *  Post,  §§  717,  718,  723,  794  to  799. 
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§  730.  Preventive  interference  of  courts  of  equity. 

§  736.  Will  not  interfere  in  favour  of  party  in  fault,  or  in  cases  of  doubt. 

§  736  a,  736  by  736  a  When  a  contract  becomes  complete  and  binding. 

§  737.  Contracts  not  to  obstruct  the  enjoyment  of  land  not  conveyed. 

§  787  a.  Late  case  of  Sayers  v.  Gollyer. 

§  78S-741.  Consideration  of  the  question  whether  damages  being  recoverable  at  law 
for  the  breach  of  a  contract,  has  any  bearing  upon  the  right  to  decree  for  specific  per- 
formance. 

§  742.  Relief  in  all  such  cases  matter  of  legal  discretion. 

§  748.  In  regard  to  lands  in  foreign  countries. 

§  744.  The  same  principle  further  illustrated. 

§  745.  Extends  to  contracts  within,  and  not  within,  the  Statute  of  Frauds. 

§  746.  More  seldom  decreed,  as  to  personal,  than  real  estate. 

§  747.  Grounds  for  preferring  the  remedy  in  equity. 

§  748.  Will  dispense  with  mere  legal  formalities. 

§  749.  Will  not  decree  specific  performance  if  vendor's  title  defective. 

§  749  a.  What  degree  of  misrepresentation  will  bar  specific  performance. 

§  749  h.  Will  not  decree  specific  performance  against  understanding  of  either 
party. 

§  749  c.  In  what  cases  courts  of  equity  award  damages.  Effect  of  Lord  Cairns'  Act 
and  Judicature  Act 

§  750.  Or  where  it  would  be  unequal  between  the  parties.  j 

§  751.  The  form  of  the  contract  is  not  material. 

§  751  a.  But  the  relation  of  the  parties  is  often  taken  into  account.  ^ 

§  752,  753.  The  Statute  of  Frauds  and  its  policy.  \ 

§  754.  Equity  cannot  dispense  with  the  substance  of  the  statute. 


476  EQUITY  JURISPRUDENCE.  [CH.  XVIIL 

§  755.  May  decree  upon  the  admission  of  defendant's  answer. 

§  756.  Whera  the  answer  insists  upon  the  statute  as  a  defence,   shall  the  oonrt 
decree  I 
§  757.  It  seems  settled  that  it  cannot. 
§  759.  Part-performance  takes  a  case  out  of  the  statute. 
§  760.  Part  payment  of  price  will  not  have  that  effect 
§  761,  768.  Taking  possession,  in  faith  of  the  contract,  is  part  performance. 
§  762.  But  acts  preliminary  and  not  in  fallihnent  of  the  contract  are  not. 
§  763.  Mere  possession  is  not  part  performance. 
§  768  a.  Cases  of  Pain  u  Coomhs,  and  Maddison  u  Alijerson. 
§  768  h.  Doctrine  of  part  performance  not  extended  hy  Judicature  Acts. 
§  764.  "Will  not  decree  specific  performance  of  indefinite  contract 
§  765.  These  exceptions  rest  upon  questionable  policy.  , 

§  766.  Lord  Redcsdale's  opinion  against  extending  them. 
§  767.  Will  not  decree  specific  performance  of  indefinite  written  contract. 
§  767  a.  Late  case  of  Shardlow  v.  Cotterell  considered. 
§  768.  But  will  80  decree  where  the  writing  is  omitted  by  fraud. 
§  769.  Will  not  so  decree  if  in  any  respect  inequitable. 
§  770.  Defendant  may  show  matter  of  excuse  or  defence. 

§  770  a.  Will  not  decree  specific  performance  with  alterations,  unless  on  the  ground 
of  fraud  or  written  admissions. 
§  770  6,  e.  Where  the  parties  agree,  court  will  decree  accordingly. 
§  771.  The  party  seeking  such  relief  must  be  without  fault 

§  772,  778.  No  such  relief,  where  plaintiff  is  in  statu  quo^  or  unable  to  fill  his  portion 
of  the  contract. 
§  774.  But  where  plaintiff  is  not  in  statu  qtio,  and  not  in  fault,  may  have  decree. 
§  775.  Equity  will  admit  compensation  of  unimiwrtant  particulars. 
§  776.  Time  not  of  essence  of  contracts,  but  may  be  made  so. 

§  777.  Unimportant  variations  admitted  with  corajjcnsafeon. 

§  777  a.  Contract  to  purchase  at  vendee's  election  must  be  strictly  complied  with,  to 
admit  of  specific  performance. 
§  778.  Specific  ])erformance  not  allowed,  where  estate  or  title  essentially  defective. 

§  778  a,  b.  Many  contracts  are  of  such  a  nature  the  courts  of  equity  cannot  enforce 
them  specifically. 

§  779.  Purchaser  may  have  part-performance  at  his  election. 

§  779  a.  Present  law  on  the  subject 

§  780.  Courts  of  equity  do  not  encourage  departures  fVom  contract 

§  781.  Other  parol  contracts  enforced  to  prevent  fraud. 

§  782.  Contracts  not  within  the  Statute  of  Frauds. 

§  788.  The  assignee  may  bring  a  bill  for  specific  performance. 

§  784.  A  purchaser  with  notice  liable  to  such  bill. 

§  786.  Contracts  which  will  be  specifically  decreed. 

§  786.  Contracts  in  regard  to  wills  enforced. 

§  787.  Equity  will  only  decree  performance  of  valid  binding  contracts. 

§  788.  Privies  in  estate  liable  to  such  decree. 

§  789.  Purchasers  with  notice  stand  in  the  place  of  their  vendors. 

§  790,  791.  Equity  regards  the  land  rs  the  vendee's  and  the  price  as  the  vendor's. 

§  792.  This  rule  not  applied  to  all  cases  or  all  parties. 

§  793.  It  is  modified  by  the  intention  of  the  parties  interested. 

§  793  a.  But  that  will  not  be  inferred  from  slight  circumstances. 

§  793  b.  Equity  will  not  interfere  on  behalf  of  volunteers. 

§  798  e.  But  the  assignment  of  property  in  the  hands  of  trustees  is  good. 

§  798  d.  Some  cases  not  strictly  within  the  principle. 

§  712.  Having  thus  gone  over  some  of  the  principal  grounds 
upon  which  courts  of  equity  will  interpose  to  decree  the  rescission, 
cancellation^  or   delivery  up  of  agreements,  securities,  and    other 
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instrumeQts,  and  the  delivery  of  chattels  to  the  rightful  owoers, 
we  shall  in  the  next  place  pass  to  the  consideration  of  the  other 
branch  of  our  inquiries ;  namely,  what  are  the  cases  in  which 
courts  of  equity  will  interpose  and  decree  a  specific  performance 
of  agreements  ? 

§  713.  With  reference  to  the  present  subject,  agreements  may 
be  divided  into  three  classes ;  (1)  those  which  respect  personal 
*  property  ;  (2)  those  which  respect  personal  acts ;  and  (3)  those  which 
respect  real  property.  And  we  shall  presently  see,' that  the  jurisdic- 
tion now  actually  exercised  by  courts  of  equity  is  not  coextensive 
in  all  these  classes  of  cases,  but  at  the  same  time  it  may  be  fairly 
resolved  into  the  same  general  principles, 

§  714.  It  is  well  known  that  by  the  common  law  every  contract  or 
covenant  to  sell  or  transfer  a  thing,  if  there  is  no  actual  transfer,  is 
treated  as  a  mere  personal  contract  or  covenant ;  and,  as  such,  if  it 
is  unperformed  by  the  party,  no  redress  can  be  had,  except  in 
damages ;  this  is  in  effect,  in  all  cases,  allowing  the  party  the  election 
either  to  pay  damages,  or  to  perform  the  contract  or  covenant  at  his 
sole  pleasure.  But  comrts.  of  equity  have  deemed  such  a  CQurse 
wholly  jnadequate  for  the  purposes  of  justice;  and,  considering  it  a 
violation  of  moral  and  equitable  duties,  they  have  not  hesitated  to 
interpose,  and  require  from  the  conscience,  of  the  offending  party  a 
strict  performance  of  what  he  cannot,  without  manifest  wrong  or 
fraud,  refuse.^  However,  where  it  has  become  impossible,  from  sub- 
sequent events,  for  the  party  to  perform  his  contract  as  by  a  subse- 
quent sale  of  the  subject-matter  of  the  contract  without  notice,  courts 
of  equity  will_  not  decree  a  specific  performance ;  but  will,  as  we  shall 
see,  retain  the  bill  for  compensation.^ 

§  715.  The  jurisdiction  of  courts  of  equity,  to  decree  a  specific 
performance  of  contracts,  is  not  dependent  upon,  or  affected  by,  the 
form  or  character  of  the  instrument.  What  these  courts  seek  to  be 
satisfied  of  is,  that  the  transaction  in  substance  amounts  to,  and  is 
intended  to  be,  a  binding  agreement  for  a  specific  object,  whatever 
may  be  the  form  or  character  of  the  instrument.  Thus,  if  a  bond 
with  a  penalty  is  made  upon  condition  to  convey  certain  lands  upon 
the  payment  of  a  certain  price,  it  will  be  deemed  in  equity  an 
agreement  to  convey  the  land  at  all  events  and  not  to  be  discharged 
by  the  payment  of  the  penalty,  although  it  has  assumed  the  form 
of  a  condition  only.'*  Courts  of  equity,  in  all  cases  of  this  soi't,  look 
to  the  substance  of  the  transaction,  and  the  j^rimary  object  of  the 


»  Alley    r.    Deachamps,    13  Ves.  228,  '  Sugden  on  Vendors,  ch.  4,  §  2,  p.  202 

229;   GUb.   For.   Rom.   220;  Haiiiett  x,  (7th  edition) ;  Logan  v.  Wienholt,  7  Bli«h, 

y       YeUding,  2  Sch.  k  Lefr.  558.  1,  49,  60  ;  Chilliner  f.   Chiiliner,  2  Ves. 

2  Groenaway  v.   Adams,    12  Ves.    395,  528  ;  ^poat,  §  751. 
400  ;  iw^,  8§  728,  796. 
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parties ;  and  where  that  requires  a  specific  performance,  thej  v^ill  treat 
the  penalty  as  a  mere  security  for  its  due  performance  and  attainment^ 

§  716.  The  jurisdiction  of  courts  of  equity  to  decree  a  specific 
performance  of  agreements,  is  certainly  of  a  very  ancient  date^  if  it 
be  not  coeval  with  the  existence  of  these  courts  in  England.  It  may 
be  distinctly  traced  back  to  the  reign  of  Edward  lY. ;  for,  in  the 
Year  Book  of  8th  Edward  lY.  4  (6),  it  was  expressly  recognised  by 
the  Chancellor  as  a  clear  jurisdiction.^  But,  whatever  may  be 
its  origin  and  antiquity,  it  is  now  cleai'ly  established,  and  is  in  daily 
and  most  beneficial  exercise  for  the  purposes  of  justice.^  The 
ground  of  the  jurisdjction  is^  that  a  court  of  law  is  inadequate  to 
decree  a  specific  performance,  and  can  relieve  the  injured  party  only 
by  a  compensation  in  damages,  which,  in  many  cases,  would  fall  far 
short  of  the  redress  which  his  situation  might  require.  Wherever, 
therefore,  the  party  wants  the  thing  in  specie,  and  he  cannot  other- 
wise be  fully  compensated,  courts  of  equity  will  grant  him  a  specific 
performance.* 

§  717.  And  this  constitutes  the  true  and  leading  distinction  in  the 
present  exercise  of  equity  jurisdiction  in  regard  to  decreeing  specific 
performance.  It  does  not  proceed  (as  is  sometimes  erroneously  sup- 
posed) upon  any  distinction  between  real  estate  and  personal  estate ; 
but  upon  the  groundTthat  damages  at  law  may  not,  in  the  particular 
case,  afford  a  complete  remedy.^  Thus,  courts  of  equity  will  decree 
peiformance  of  a  contract  for  land,  not  because  of  the  particular 
nature  of  land,  but  because  the  damages  at  law,  which  must  be 
calculated  upon  the  general  value  of  land,  may  not  be  a  complete 
remedy  to  the  purchaser,  to  whom  the  land  purchased  may  have  a 
peculiar  and  special  value.  So,  courts  of  equity  will  not  generally 
decree  performance  of  a  contract  for  the  sale  of  stock  or  goods ;  not 


1  Sngden  on  Vendors,  ch.  4,  §  2,  p.  202 
(7th  edition) ;  Logan  v.  Wienholt,  7  Bligh, 
1,  49,  50  ;  Chilliner  v.  ChiUiner,  2  Ves. 
52S;  post  §751. 

2  1  Mad.  Pr.  Ch.  287  ;  Halsey  v.  Grant, 
18  Ves.  76.  The  case  in  8th  Kdw.  lY.  4 
(b),  was  a  snit  in  chancery  ;  and  Genney, 
of  counsel  for  fhe  defendant,  in  his  ar^- 
ment,  said  by  way  of  illustration  (as  the 
text  stands)  :  "If  I  promise  to  build  a 
house  for  you,  if  I  do  not  build  it  you 
shall  have  a  remedy  by  gubposna;"  to 
which  the  Chancellor  is  rejwrted  to  have 
replied,  "  He  shall.*'  I  cannot  but  think 
tliat  Genney  put  the  case  not  ns  an  affirma- 
tive proposition,  but,  by  way  of  interroga- 
tory (would  he  have  a  sid^xena  '/),  for  so 
the' scope  of  his  argument  required.  But, 
either  way,  the  Cluincellor's  remark  points 
in  favour  of  the  jurisdiction.  In  cases  of 
contract  to  build  a  house,  or  a  bridge,  a 
specific  performance  would  not  now  be  de- 


creed, ^eepast,  §§  725-728.  See  Eznqg- 
ton  «.  Aynesly,  2  Bro.  Ch.  341,  842; 
Mosely  v.  Virgin,  8  Ves.  Jr.  185,  186; 
Lucas  V,  Commerford,  3  Bro.  Ch.  166, 167. 
Lucas  V.  Commerford  was  conomented  on 
and  disapproved  in  the  case  of  Hoore  t. 
Greg,  12  Jurist,  952. 

*  Gilbert,  Lex  Prsetoria,  235, 

*  Bettesworth  v.  Dean  of  St.  Paul's, 
Sel.  Gas.  in  Ch.  68,  69  ;  Halsey  r.  Grant, 
13  Ves.  76  ;  Flint  v.  Brandon,  8  Ves.  159, 
168  ;  Harnett  v.  Yeilding,  2  Sch.  &  Lefr. 
653  ;  Errington  v.  Aynesly,  2  Bro.  Ch. 
341 ;  Storer  r.  Great  Western  Kailway  Co., 

2  Y.  &  Coll.  N.  R.  48,  50.  ^ 

*  Adderley  v.  Dixon,    1   Sim.    &  Sto.    A 
607  ;  Cud  v.  Butter,  1  P.  "Will.  570,  571 ;   x 
1   Mad.    Pr.   Ch.   295,    296  ;  Harnett  f.    ' 
Yeilding,  2  Sch.  k  Lefr.  658,  554 ;  I>ein 

V.  Izard,  and  HoUis  v,  Edwimls,  1  Vera 
169. 
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because  of  their  personal  nature,  but  because  the  damages  at  law, 
calculated  on  the  market-price  of  the  stock  or  goods,  are  as  complete 
a  remedy  for  the  purchaser,  as  the  delivery  of  the  stock  or  goods  con- 
tracted for ;  inasmuch  as  with  the  damages  he  may  ordinarily  pur- 
chase the  same  quantity  of  the  like  stock  or  goods.^ 

§  717  a.  The  truth  is,  that,  upon  the  principles  of  natural  justice, 
courts  of  equity  might  proceed  much  farther,  and  might  insist  upon 
decreeing  a  specific  performance  of  all  bond  fide  contracts;  since 
that  is  a  remedy  to  which  courts  of  law  are  inadequate.^    There  is 
no  pretence  for  the  complaints,  sometimes  made  by  the  common 
lawyers,  that  such  relief  in  equity  would  wholly  subvert  the  remedies 
by  actions  of  the  case  and  actions  of  covenant ;  for  it  is  against  con- 
science, that  a  party  should  have  a  right  of  election,  whether  he 
would  perform  his  covenant,  or  only  pay  damages  for  the  breach  of 
it.     But,  on  the  other  hand,  there  is  no  reasonable  objection  to 
allowing  the  other  party,  who  is  injured  by  the  breach,  to  have  an 
election,  either  to  take  damages  at  law,  or  to  have  a  specific  perform- 
ance in  equity  ;  the  remedies  being  concun-ent,  but  not  coextensive 
with  each  other.^     The  restriction  stands,  therefore,  not  so  much  upon 
any  general  principle  ex  wquo  et  bono,  as  upon  the  general  conveni- 
ence of  leaving  the  party  to  his  remedy  in  damages  at  law,  where 
that  will  give  him  a  clear  and  full  compensation.    And  the  true 
reason  why  a  contract  for  stock  is  not  now  specifically  decreed,  is, 
that  it  is  ordinarily  capable  of  such  an  exact  compensation.     But 
cases  of  a  peculiar  stock  may  easily  be  supposed,  where  courts  of 
equity  might  still  feel  themselves  bound  to  decree  a  specific  perform- 
ance, upon  the  ground  that,  from  its  nature,  it  has  a  peculiar  value, 
and  is  incapable  of  compensation  by  damages.^    Indeed,  it  has  been 
thought,  that  on  contracts  for  stock,  a  bill  ought  now  to  be  maintain- 


\/  1  Adderley  v.  Dixon,  1  Sim.  k  Stu. 
607,  and  the  cases  cited  in  the  preceding 
note  ;  post,  §§  717,  724.     Lord.  Hard wicke, 

V;'     in  Buxton  v.  Lister  (3  Atk.   384),  lays 
'^     down  the  same  distinction  between  con- 
tracts respecting    chattels  and  contracts 
respecting  lands.     But  he  does  not  seem 
to  give  precisely  the  same  reasons  for  tEe 
cGstmction.     *' In  general,  "says  he,  "this 
court  wiU  not  entei-tain  a  bill  for  a  specific 
performance  of  contracts  of  stock,   com, 
hops,  &c.  ;   for,   as  these    are    contracts 
which  relate  to  merchandise  that  vary  ac- 
cording to  different   times    and    circum- 
stances, if  a  court  of  equity  should  admit 
such  bills,  it  might  drive  on  parties  to  the 
execution  of  a  contract,  to  the  ruin  of  one 
side,  when,  up«n  an  action,  that  party 
might  not  have  paid,  perhaps,   above    a 
shilling  damage.'^    "As  to  the  cases  of 
contracts  for  purchase  of  lands  or  things 
that  relate  to  realities,  those  are  of  a  iier- 


manent  nature  ;  and,  if  a  person  agrees  to 
purchase  them,  it  is  on  a  particidar  liking 
to  the  land,  and  is  quite  a  different  thing 
from  matters  in  the  way  of  trade."  It  has 
been  very  properly  remarked  by  Lord 
Chief  Baron  Richards,  that  the  reason 
given  by  Lord  Hardwicke  for  not  enter- 
taining jurisdiction  in  cases  of  chattels 
would  equally  apply  to  contracts  for  the  pur- 
chase of  land,  which  (in  the  present  times) 
sinks  and  rises  in  value  in  an  extraordinary 
manner.  Wright  r.  Bell,  5  Price,  829. 
See  also  Doloret  v,  Rothschild,  1  Sim.  & 
Stu.  690. 

2  Halsey  v.  Grant,  13  Ves.  76,  77  ;  Alley 
V.  Dcscharops,  13  Ves.  228. 

'  Alley  V.  Dcschamps,  13  Ves.  228  ; 
Gilb.  For.  Rom.  220. 

*  See  Lady  Arundell  v.  Phipps,  10  Ves. 
148  ;  post,  §  724  ;  Forrest  v.  Elwes,  4  Ves. 
497. 
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able  generally  in  equity  for  a  specific  delivery  thereof,  upon  the 
ground  that  a  court  of  la^  cannot  give  the  property,  but  can  only 
give  a  remedy  in  damages,  the  beneficial  effect  of  which  must  depend 
upon  the  personal  responsibility  of  the  party.^ 

§  718.  But  although  the  general  rule  now  is,  not  to  entertain 
jurisdiction  in  equity  for  a  specific  performance  of  agreements 
respecting  goods,  chattels,  stock,  choses  in  action,  and  other  things 
of  a  merely  personal  nature ;  -  yet  the  rule  is  (as  we  have  seen)  a 
qualified  one,  and  subject  to  exceptions ;  or,  rather,  the  rule  is  limited 
to  cases  where  a  compensation  in  damages  furnishes  a  complete  and 
satisfactory  remedy.^  Cases  may  readily  be  enumerated,  which  are, 
and  have  been  deemed,  fit  for  the  exercise  of  equity  jurisdiction. 
Thus,  where  there  was  a  contract  for  the  sale  of  800  tons  of  iron,  to 
be  paid  for  in  a  certain  number  of  years,  by  instalments,  a  specific 
performance  was  decreed ;  for  such  sort  of  contracts  (it  was  said) 
differ  from  those  which  are  to  be  immediately  executed.*  But  the 
true  reason  probably  was,  that  under  the  paiticular  circumstances  of 
the  case,  there  could  be  no  adequate  compensation  in  damages  at  law; 
for  the  profits  upon  the  conti'act,  being  to  depend  upon  future  events, 
could  not  be  correctly  estimated  by  the  jury  in  damages,  inasmuch  as 
the  calculation  nmst  proceed  upon  mere  conjecture.^ 

§  719.  Lord  Hardwicke  has  himself  put  several  cases  to  illustrate 
the  same  exception.  A  man  may  contract  for  the  purchase  of  a  great 
quantity  of  timber,  as  a  ship-carpenter,  by  reason  of  the  vicinity  of 
the  timber,  and  this  may  be  well  known  and  understood  on  the  part 
of  the  buyer;  and  then  a  specific  performance  would  seem  indis- 
pensable to  justice.^  On  the  other  hand,  there  may  be  a  peculiar 
convenience  on  the  part  of  the  seller ;  as,  if  a  man  wants  to  clear  his 
land,  in  order  to  turn  it  to  a  particular  sort  of  husbandry ;  there, 
nothing  could  answer  the  justice  of  the  case,  but  the  performance  of 
the  contract  in  apecieJ  Upon  the  same  general  ground,  an  agree- 
ment for  the  purchase  of  timber-trees,  to  be  paid  for  in  six  annual 
instalments,  and  eight  years  to  be  allowed  for  disposing  of  the  same, 
and  ai*ticlcs  of  agreement  to  be  drawn  up  accordingly,  has  been 
thought  to  be  a  fit  case  for  a  decree  for  specific  performance ;  espe- 


'  Doloret  v.  Rothschild,  1  Sim.  &  Stu. 
500  ;  post,  724. 

2  See  1  Mad.  Pr.  Ch.  320 ;  Pooley  r. 
Budd,  14  Beav.  34. 

>  Wood  V.  Rowcliffe,  3  Hare,  304 ; 
Waters  v.  Haward,  1  Md.  Ch.  Dec. 
112. 

*  Taylor  r.  Neville,  cited  in  8  Atk. 
384;  Adderley  v.  Dixon,  1  Sim.  k  Stu. 
610. 

*  Adderley  v.  Dixon,  1  Sim.  k  Stu.  607, 
610. 

fi  Buxton  r.  Lister,  3  Atk.  884,  385  ; 


Adderley  t;.  Dixon,  1  Sim.  k  Stu.  C07. 

^  Ibid.  So  a  bill  has  been  niaiutained 
for  the  specific  delivery  of  chattels.  The 
case  made  by  the  bill  was  that  certain 
specific  chattels,  described  in  an  inventoty, 
had  been  placed  in  the  possession  of  A.,  as 
agent  of  the  plaintiff,  and  that  A.  had,  in 
breach  of  the  duty  of  an  agent,  contracted 
to  sell  them  to  a  third  party.  The  court 
restrained  the  agent  from  parting  with  the 
Itossession.  Wood  v.  Rowcliffe,  3  Hare, 
^04. 
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daily  as,  in  that  case,  the  agreement,  contemplating  future  articles, 
might  perhaps  be  deemed  incomplete  at  law.^  And.  indeed,  this  last 
ground  alone  would  be  sufficient  to  sustain  the  jurisdiction  ;-  and  it 
has  been  adopted  on  other  occasions.^ 

§  719  a.  And  it  was  held  by  Vice-Chancellor  Kinderaley,  in 
Falcke  v.  Gray,*  that  specific  performance  of  a  contract  for  the  sale 
of  a  chattel  will  be  decreed  where  pecuniary  damages  would  not  be 
an  adequate  compensation,  as  where  the  article  is  of  unusual  dis- 
tinction and  curiosity,  and  of  doubtful  value. 

§  719  b.  And  in  another  more  recent  case^  it  was  said  the  courts 
of  equity  have  jurisdiction  to  order  the  delivery  up  to  an  artist  of  a 
picture  painted  by  himself,  as  having  a  special  value,  and  the  legal 
remedy  being  inadequate.  But  where  by  the  terms  of  an  agreement, 
and  the  frame  of  the  pleading,  an  artist,  seeking  such  restitution,  had, 
in  effect,  put  a  fixed  price  upon  the  picture,  the  court  considered  that 
the  recoveiy  of  damages  would  be  an  adequate  remedy,  and  that  there 
was  no  jurisdiction  in  a  court  of  equity  to  interfere. 

§  720.  Other  illustrations  may  be  found  in  cases,  not  merely  of 
sales,  but  of  matters  peculiarly  resting  in  contracts  of  a  very  different 
nature.  Thus,  where  a  covenant  was  made,  in  a  lease  of  some  alum 
works,  to  leave  certain  stock  upon  the  premises,  a  specific  performance 
was  decreed ;  because  the  trade  would  be  greatly  damaged  if  the 
covenant  was  not  specifically  performed,  contrary  to  the  real  justice 
of  the  case  between  the  parties ;  and  the  landlord  had  stipulated  for 
a  sort  of  enjoyment  of  the  premises  after  the  expiration  of  the 
lease.* 

§  721.  Of  the  like  nature  are  the  common  cases  of  covenants 
between  landlords  and  tenants,  where  injunctions,  in  the  nature  of  a 
specific  performance,  are  often  decreed ;  as,  for  instance,  covenants 
not  to  remove  manure  or  crops  at  the  end  of  a  lease ;  covenants  not 
to  plough  meadow  ;  covenants  not  to  dig  gravel,  sand,  or  coal.  In  all 
cases  of  this  sort,  although  the  court  acts  merely  by  injunction,  to 
prevent  the  breach  of  the  particular  covenant,  it  in  effect  secures 
thereby  a  specific  performance;  and  it  may  at  once  be  seen,  that  sucli 
interposition  is  indispensable  to  prevent  irreparable  mischief.^ 


^  Buxton  V.  Lister,  3  Atk.  382,  385. 

^  See  Doloret  v,  KothBchild,  1  Sim.  & 
Stu.  590. 

3  Wright  V.  Bell,  5  Prico,  825,  382. 

*  5  Jur.  N.  8.  G45.  Perhaps  it  will  en- 
able ns  to  appreciate  the  basis  of  this  deci- 
tion  more  fully,  to  bear  in  mind  that  the 
articles  sold  were  two  ancient  China  jnrs, 
which  were  so  nearly  unique  that  it  was 
impossible  to  say  what  price  they  would 
hear  in  the  market.  And  this,  says  Yice- 
Ohancellor  Kindei-sley,  is  the  true  ground 
of  distinction  in  regard  to  granting    or 


denying  speciiic  performance  of  contracts, 
whether  with  reference  to  real  or  personal 
estate.  See  the  language  of  Lord  Redes- 
dale,  in  Harnett  t\  Yeilding,  2  Sch.  & 
Lefr.  548,  553  ;  anle,  §  716  ;  past,  §  723. 

^  Dowliug  V,  Betjemanu,  2  J.  &  H. 
544 ;  8.  c.  8  Jur.  N.  8.  633. 

*  Ward  V.  Duke  of  Buckingham,  cited 
3  Atk.  385  ;  8.  c.  10  Ves.  161. 

7  Bathurst  v.  Burden,  2  Bro.  Ch.  64 ; 
City  of  London  v»  Pugh,  3  Bro.  Pari.  Cas. 
374 ;  8.  o.  4  Bro.  Pari.  Cas.  395,  by  Tom- 
lins  ;  post,  §§  929,  958. 
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§  721  a.  Indeed,  it  may  be  laid  down  as  a  general  rule,  that  it  is 
competent  for  the  court  to  interfere  to  enforce  the  specific  perform- 
ance of  a  contract  by  the  defendant  to  do  definite  work  upon  his 
property,  in  the  performance  of  which  the  plaintiflF  has  a  material 
interest,  and  one  which  is  not  capable  of  an  adequate  compensation 
in  damages.  Storer  v.  The  Great  Western  Bailway  Co.  furnishes  a 
very  satisfactory  illustration  of  this  doctrine ;  where  a  railway  com- 
pany undertook  to  build  and  maintain  an  archway  on  the  pleasure- 
grounds  of  the  plaintiff  through  which  the  railway  was  to  pass,  upon 
his  withdrawing  all  opposition,  and  to  make  it  sufficient  to  permit  a 
loaded  carriage  to  pass  under.    A  specific  performance  was  decreed.^ 

§  722.  Cases  of  agreements  to  form  a  partnership,  and  to  execute 
articles  accordingly,  may  also  be  specifically  decreed,  although  tbey 
relate  exclusively  to  chattel  interests  ;  for  no  adequate  compensation 
can,  in  such  cases,  be  made  at  law.^  Upon  the  like  ground  courts  of 
equity  will  decree  the  specific  performance  of  a  covenant  for  a  lease, 
or  to  renew  a  lease  ;*  so,  of  a  contract  for  the  sale  of  the  good-will  of 
a  trade,  and  of  a  valuable  secret  connected  with  it ;  *  or  for  a  baige, 
stores,  &c. ;  ^  so,  of  a  contract  to  keep  the  banks  of  a  river  in  repair;* 
so,  of  a  contract  to  pay  the  plaintiff  an  annual  sum  for  life,  and  a 
certain  other  sum  for  every  hundred-weight  of  brass  wire  manufac- 
tured by  the  defendant  during  the  life  of  the  plaintiff ;  7  so,  of  a  con- 
tract for  the  sale  of  an  annuity  payable  out  of  the  dividends  of  stock  ;^ 
so,  of  a  covenant  upon  the  grant  of  an  annuity  to  charge  the  same 
upon  all  the  property  of  which  the  grantor  should  be  possessed  at  the 
death  of  the  annuitant,  if  the  grantor  should  survive  him  ;•  so,  of  a 
contract  for  the  sale  of  debts  proved  under  a  commission  of  bank- 


*  Storer  v.  The  Great  Western  Railway 
Co.,  2  Y.  &  ColL  New  R.  48,  68  ;  Wilson 
V.  Fumess  R.  Co.,  9  Eq.  28 ;  Greene 
r.  West  Cheshire  R.  Co.,  13  Eq.  44. 
See  Hood  v.  North-Eastem  R.  C,  5  Ch. 
525.  It  seems  the  public  convenience 
oonnot  be  allied  as  an  excuse.  Raphael 
v.  Thames  "Valley  R,  Co.,  2  Ch.  147, 
overniling  s.  c.  2  Eq.  37. 

2  Buxton  V.  Lister,  8  Atk.  385  ;  Anon., 
2  Ves.  629  ;  England  v.  Curling,  3  Beavan, 
129  ;  ante,  §§  666-668  a.  But  see  Scott  v. 
Rayinent,  7  Eq.  112. 

'  Fumival  v.  Carew,  8  Atk.  83,  87 ; 
Tritton  u  Foote,  2  Bro.  Ch.  636  ;  s.  c.  2 
Cox,  174 ;  Russell  v,  Darwin,  cited  in 
note,  2  Bro.  Ch.  639 ;  Burke  v.  Smyth,  8 
J.  k  L.  193  ;  5  Vin.  Abridg.  548,  pi.  4. 
Where  there  was  an  agreement  for  occu- 
pancy for  three  years,  with  option  in 
tenant  to  take  a  lease  for  a  term  at  end  of 
the  three  years*  occupancy,  and  the  tenant 
continued  to  occupy  as  tenant  from  year  to 
year  four  years  after  the  expiration  of  the 
three  years'  occupancy  :  Held^  he  could 
still  compel  the  landlord  to  give  a  lease. 


the  landlord  not  having  called  upon  him 
to  exercise  his  option.  Moss  'o.  Barton,  1 
Eq.  474.  See  Bucklimd  v.  Papillon,  2  GL 
App.  67.  For  a  case  where  specific  per- 
formance of  agreements  for  leases  was  re 
fused  on  various  grounds,  see  Moore  f. 
Marrable,  1  Ch.  217.  Specific  perform- 
ance of  an  agreement  to  take  a  leu0 
will  not  be  decreed  after  the  original  term 
has  expired,  Walters  i?.  Great  Northern 
Coal  Mining  Co.  Nor  after  considerable 
delay,  Heaply  v.  Hill,  2  S.  &  S.  29 ;  South- 
comb  V.  Bishop  of  Exeter,  6  Hare,  21S.    ^ 

*  Bryaon  v.   Whitehead,  1  Sim  &Stn./i 
74.     But  see  Baxter  v.  Conolly,  iJac 4 
Walk.  576  ;  Coslake  t'.  Till,  1  Russell,  878. 

*  Claringbould  v.  Curtis,  21  L.  J.  Ch. 
541. 

®  Kilmorey  r.  Thackeray,  cited  2  Bro. 
Ch.  65  ;  id.  343. 

7  Ball  V.  Coggs,  1  Bro.  ParL  Cas.  140 
[2961,  cited  1  Sim.  &  Stu.  607. 

8  Withy  V.  Cottle,  1  Sim.  k  Stn.  1/4. 
See  also  Pritchard  v.  Ovey,  1  Jac.  k  Walk. 
896. 

»  Lyde  v.  Mynn,  1  Mylne  k  Keen,  683. 
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iruptcy,  where  an  assignment  of  the  debt  had  not  been  abeady  exe- 
cuted.^. 

§  722  a.  In  like  manner,  although  where  one  partner  contracts 
that  he  will  exert  himself  for  the  benefit  of  the  partnership,  a  court 
of  equity  cannot  compel  the  specific  perfoimance  of  that  part  of  the 
agreement,  yet,  if  he  has  also  covenanted  that  he  will  not  caiTy  on 
the  same  trade  with  other  persons,  there  being  a  partnership  subsist*- 
ing,  the  court  will  restrain  him  from  breaking  that  part  of  the  agree- 
ment.^ So,  if  a  party  covenants,  that  he  will  not  carry  on  his  trade 
within  a  certain  distance  or  in  a  certain  place,  within  which  the  other 
party  carries  on  the  same  trade,  a  court  of  equity  will  restrain  the 
party  from  breaking  the  agreement  so  made.  In  each  of  these  cases, 
the  decree  operates,  pro  tanto,  as  a  specific  performance.^  The 
ground  of  all  these  decisions  is  the  utter  uncertainty  of  any  calcula- 
tion  of  damages,  as  they  must  in  such  cases  be  in  a  gi*eat  measure 
conjectural;  or  that  some  further  act  is  necessary  to  be  done  to  clothe 
the  defendant  with  a  full  and  eflfective  title  to  support  his  claim.* 

§  723.  Where  the  specific  performance  of  a  contract  respecting 
chattels  will  be  decreed  upon  the  application  of  one  party,  courts  of 
equity  will  maintain  the  like  suit  at  the  instance  of  the  other  jjarty, 
although  the  relief  sought  by  him  is  merely  in  the  nature  of  a  com- 
pensation in  damages  or  value ;  for^  in  all  such  cases,  the  court  acts 
upon  the  ground  that  the  remedy,  if  it  exists  at  all,  ought  to  be 
mutual  and  reciprocal,  as  well  for  the  vendor  as  for  the  purchaser.^ 

§  724.  Indeed,  a  disposition  has  been  evinced,  on  various  occa- 
sions, to  apply  the  jurisdiction  to  a  much  larger  extent  Thus, 
although  the  doctrine  seems  well  settled,  that  a  contract  for  the  sale 
of  stock  will  not  now  be  decided  to  be  specifically  performed,  because 
it  is  ordinarily  capable  of  an  exact  compensation  in  damages ;  •  yet  it 
is  well  known,  that,  as  late  as  Lord  Hardwicke's  time,  such  contracts 
were  so  decreed  in  Chancery.^  And,  even  in  our  own  times,  it  has 
been  held,  that  a  bill  will  lie  for  a  specific  performance  of  a  contract 
for  the  purchase  of  government  stock  in  favour  of  a  holder  of  scrip 
receipts,  purporting  to  give  the  title  to  the  bearer  thereof,  where  the 
till  prayed  for  the  delivery  of  the  certificates,  which  gave  the  legal 
title  to  the  stock,  upon  the  ground  that  a  court  of  law  could  not  give 


*  Adderley  v.  Dixon,  1  Sim.  &,  Stu. 
607  ;  Wrieht  v.  Bell,  6  Price,  325. 

-  Kcmble  v.  Kean,  6  Simons,  338.  See 
Lumley  v.  Wagner,  16  Jurist,  871  ;  1  De 
G.,  M.  &  G.  604;  5  De  G.  &  S.  485; 
Stocker.  v,  Brocklebank,  3  Mac.  &  G. 
250. 

3  Ibid. 

*  Adderley  v,  Dixon,  1  Sim.  &  Stu. 
607  :  post,  §§  729,  785. 

s  Withy  V,  Cottle, .  1  Sim.  &  Stu.  174  ; 
Adderley  r.   Dixon,  1  Sim.  &  Stu.  607 ; 


Forrest  v.  Elwes,  4  Ves.  497 ;  Lems  v. 
Lechmere,  10  Mod.  606 ;  arUe,  §  711 ; 
post,  §§  790,  796 ;  Flight  v.  Holland,  4 
Russ.  298 ;  ante,  §§  716,  719^0:. 

«  Cud  V.  Butter,  1  P.  Will.  570,  671 ; 
Nutbrown  v.  Thornton,  10  Ves.  161  ; 
Mason  v,  Armita^e,  18  Yes.  37  ;  Dorison 
V.  Westbrook,  5  Vin.  Abridg.  640,  pL.22. 

"  Nutbrown  v.  Thornton,  10  Ves.  161. 
See  also  Gardner  v.  PuUen,  2  Vem.  394  ; 
Jorrest  r.  Elwes,  4  Ves.  497. 
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the  property ;  but  could  only  give  a  remedy  in  damages,  the  beneficial 
effect  of  which  must  depend  upon  the  personal  responsibility  of  the 
party.^  If  this,  however,  be  a  sufficient  gi'ound  to  entertain  the 
jurisdiction,  it  seems  universally  applicable  to  all  bills  for  a  specific 
performance. 

§  724  a.  The  present  rule  of  equity  is  that  a  specific  performance 
of  a  contract  to  convey  shares  in  a  railway,  or  other  private  corpora- 
tion, will  be  decreed,  upon  the  ground  that  such  shares  are  of  uncer- 
tain value,  and  not  always  readily  obtainable  in  the  market.^  Bat  it 
has  been  decided  that  a  specific  performance  of  a  contract  to  convey 
public  stocks  will  not  be  decreed,  unless  under  peculiar  circum- 
stances, because  the  value  of  such  stocks  is  fixed,  and  it  may  always 
be  procured  in  the  market^  This  subject  was  discussed  in  the  Court 
of  Chancery  Appeal,  in  Shaw  v.  Fisher,^  and  the  same  rule  declared 
which  is  stated  above.  But  in  that  case  the  plaintiff  failed  to  obtain 
a  decree,  for  the  reason  that  he  had  already  conveyed  the  stock  to 
the  defendant's  vendee,  in  ignorance  that  the  defendant  was  the  real 
purchaser  ;  and  the  matter  having  lain  by  for  a  whole  year,  it  now 
seemed  impossible  to  say  that  the  plaintiff  had  made,  or  could  make, 
good  title  to  the  stock,  which  is  always  an  insuperable  barrier  to  a 
decree  for  specific  performance.  In  the  later  case  of  Cheale  v, 
Kenward  ^  it  was  held  that  an  agreement  to  accept  a  transfer  of  rail- 
way shares,  on  which  nothing  had  been  paid,  was  not  nvdv/m  padmx, 
but  a  contract  which  may  be  specifically  enforced  in  equity.  Lord 
Chelmsford,  in  delivering  his  judgment,  quotes  with  approbation  tbe 
words  of  Shad  well,  V.-C,  in  Duncuft  v.  Albrecht.*  "  There  is  not  any 
kind  of  analogy,"  said  that  learned  judge,  "  between  a  quantity  of 
three  per  cent  or  any  other  stock  of  that  description  (which  is  always 
to  be  had  by  any  person  who  chooses  to  apply  for  it  in  the  market), 
and  a  certain  number  of  i*ailway  shares  of  a  particular  description, 
which  railway  shares  are  limited  in  number,  and  which  are  not  always 
to  be  had  in  the  market." 


^  Doloret  v.  Rothschild,  1  Sim.  &  Stu. 
590.  Besides  the  ground  stated  in  the 
text,  Sir  John  Leach  added  :  "  I  consider 
also  that  the  plaintiff,  not  being  the  oriffi' 
nal  holder  of  the  scrip,  but  merely  &e 
bearer,  may  not  be  able  to  maintain  any 
action  at  law  upon  the  contract ;  and  that, 
if  he  has  any  title,  it  must  be  in  equity." 
Ibid.  p.  598  ;  anU,  §$717  and  717  a.  Even 
in  regard  to  stock,  a  specific  performance 
is  sometimes  decreed  in  equity.  As,  for 
instance,  if  a  trustee  of  stock  sells  it,  a 
c«9tui  que  trust  has  an  option,  either  to 
hare  it  replaced  in  stock,  or  the  money 
produced  by  it  with  interest.  Forrest  v. 
Elwes,  4  Yes.  497.  See  also  Jackson  v. 
Cocke,  4  Beavan,  59  ;  Duncuft  v.  Albrecht, 


12  Simons,  189. 

<  Duncuft  V.  Albr^ht,  12  Simons,  1S9 ; 
even  though  the  assent  of  the  directors  is 
necessaiT  for  the  transfer  of  sharesi  Po<d^ 
V.  Middleton,  29  Beav.  646.  But  compare 
Beningham  v,  Sheridan,  33  Beav.  600; 
Re  Gresbam  Life  Assurance  Society,  8  Ch. 
446. 

■  See  Nutbrown  r.  Thornton,  10  Ves. 
169,  161  ;  Cud  v.  Rutter,  1  P.  Will.  570; 
Doloret  v,  Rothschild,  1  S.  &  S.  590  ;  Ad- 
derley  r.  Dixon,  id.  607.  See  also  Colt  f . 
Netterville,  2  P.  Will.  806. 

4  5  De  G.,  M.  &  O.  596. 

'  Cheale  v.  Kenward,  3  De  G.  &  J.  27. 

*  12  Simons,  189. 
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§  724  b.  The  construction  and  effect  of  contracts  for  transferring 
shares  in  joint-stock  companies  are  regulated  to  a  very  lai*ge  extent 
by  the  customs  and  usages  of  the  Stock  Exchange.  These  purchases 
are  always  made  subject  to  the  ri.sk  of  future  calls.^  Where  the 
name  of  an  agent  is  entered  upon  the  registry  of  shares  without  his 
consent,  express  or  implied,  he  will  be  entitled  to  redress  and 
indemnity.^  But  where  one  who  is  entered  as  purchaser  of  shares  in 
the  transfer,  does  not  inform  the  vendor  of  his  not  being  the  actual 
purchaser  in  a  reasonable  time,  he  will  be  precluded  from  denying 
that  he  was  the  purchaser  of  the  shares,  and  he  will  be  bound  to 
indemnify  the  vendor  against  future  calls,  and  to  pay  costs  accruing 
to  the  vendor.^  On  the  mortgage  of  shares  it  seems  that  by  the 
custom  of  the  Stock  Exchange  the  mortgagee  is  not  justified  in 
trading  with  the  same,  but  must  return  the  identical  shares  and  all 
gain  made  in  the  use  of  them.^ 

§  725.  Some  of  the  cases  already  stated  are  not  purely  cases 
respecting  the  sale,  transfer,  or  enjoyment  of  personal  chattels  ;  but 
may  properly  be  deemed  to  involve  personal  acts  and  proceedings. 
But  it  is  diflScult  to  separate  the  one  class  entirely  from  the  other  ; 
and  they  naturally  flow  into  each  other.  In  regard,  however,  to  con- 
tracts for  personal  acts  and  proceedings,  there  is  some  diversity  of 
judgment  in  the  authorities,  as  to  the  cases  and  circumstances  in 
which  a  specific  performance  ought  to  be  decreed  in  equity.  Thus, 
for  example,' it  has  been  a  matter  of  some  contlict  of  opinion,  how  far 
courts  of  equity  ought  to  entertain  a  suit  for  the  specific  performance 
of  a  covenant  to  build  or  rebuild  a  house  of  a  specified  form  and  size 
on  particular  land.  In  the  earlier  cases,  the  jurisdiction  was  main- 
tained ;^  and  Lord  Hardwicke  recognized  it  in  its  full  extent,  at  the 
same  time  that  he  denied  that  a  covenant  to  repair  a  house  ought  to 
be  specifically  performed.*  The  ground  of  his  opinion  in  the  particular 
case  (which  was  between  landlord  and  tenant)  was,  that  the  not 
building  takes  away  the  security  of  the  landlord  ;  but  that,  upon  the 
covenant  to  repair,  he  might  have  a  remedy  at  law.'^ 

§  726.  On  the  other  hand,  in  later  cases,  this  doctrine  has  been 


*  Hawkins  V.  Maltby,  3  Ch.  188  ;  8.  c. 
6  Eo.  605. 

'  Paine  v.  Hutchinson,  3  Ch.  888.  The 
leading  cases  on  contracts  for  the  sale  of 
shores  beside  Paine  v.  Hutchinson  are 
Nickalls  v.  Merry,  L.  R.  7  H.  L.  586 ; 
Mazted  v.  Paine  (2nd  action),  6  Ex,  132; 
Coles  V.  Bristowe,  4  Ch.  3  ;  Gressel  v. 
Bristowe,  4  C.  P.  86. 

'  Shepherd  v.  Gillespie,  3  Ch.  App. 
764  ;  8.  c.  5  Eq.  293.  Upon  the  general 
question  of  the  eifect  of  the  custom  of 
the  Stock  Exchange  upon  contracts  of 
this  kind,  see  Shepherd's  case,  2  Ch. 
16 ;  Evans  v.    Wooa,    5    Eq.   y  ;   In  re 


Overend,  Gumey  &  Co.,  id.  193  ;  Cruse  r. 
Paine,  6  Eq.  641.  For  a  case  where,  spe- 
cific performance  was,  under  peculiar  cir- 
cumstances, refused,  see  £x  parte  London 
Bank  of  Scotland,  12  Eq.  268. 

*  Langton  v,  Waite,  6  Eq.  165. 

»  Holt  V,  Holt,  2  Vem.  322  ;  Allen  v. 
Harding,  2  Eq.  Abridg.  17,  pi.  6. 

•  City  of  London  v.  Nash,  8  Atk.  511, 
515  ;  Pembroke  v.  Thorpe,  8  SwansL  437, 
note  ;  Rook  v.  Worth,  1  Ves.  461  ;  Mosely 
V,  Virgin,  8  Ves.  Jr.  184,  185, 186. 

7  Ibid.  ;  Hill  v.  Barclay,  16  Ves.  408, 
406  ;  Rayner  v.  Stone,  2  Eden,  128, 


486 


EQUITY  JURISPRUDENCE. 


\<JH.  xvm. 


expressly  denied ;  and  it  has  been  said,  that  no  such  covenant  oiight 
to  be  enforced  specific£iliy  in  equity;  for  if  one  will  not  build,  another 
may.  There  can  be  a  full  compensation  at  law  in  damages ;  and 
courts  of  equity  ought  not  to  undertake  the  conduct  of  a  building  or 
rebuilding,'  any  more  than  of  repairs.^  Upon  similar  grormds^  a 
covenant  to  make  good  a  gravel-pit  at  the  expiration  of  a  lease,  has 
been  refused  to  be  specifically  decreed.^ 

§  727.  Still,  however,  the  doctrine,  as  to  a  covenant  to  baild  or 
rebuild,  can  hardly  be  considered  even  now  as  completely  settled 
against  the  jurisdiction  (although  the  doctrine  as  to  repairs  certainly 
is^),  since  Lord  Rosslyn,  in  one  of  his  leading  judgments,  maintained, 
that  where  the  covenant  to  build  or  rebuild  had  a  definite  certainty 
as  to  size,  materials,  &c.,  it  ought  to  be  decreed  in  equity  to  be 
specifically  performed.  But,  if  it  was  loose,  general,  or  imcertain, 
there  it  ought  to  be  left  to  a  suit  for  damages  at  law.^  This  decision, 
although  questioned  at  the  bar,  has  never  been  overruled;  and, 
indeed,  it  has  incidentally  received  some  confirmation  from  the  reluc- 
tance of  courts  of  equity  to  shake  it.^ 

§  728.  Independently  of  authority,  there  are  certaiidy  strong 
reasons  which  may  be  adduced  in  favour  of  entertaining  the  jurisdic- 
tion in  equity  upon  a  covenant  to  build  or  rebuild,  in  cases  where 
the  contract  has  sufficient  definiteness  and  certainty.  In  the  first 
place,  it  is  by  no  means  clear,  that  complete  and  adequate  compensa- 
tion can,  in  such  cases,  be  obtained  at  law ;  for,  if  the  suit  is  brought 
before  any  building  or  rebuilding  by  the  party  claiming  the  benefit  of 
the  covenant,  the  damages  must  be  quite  conjectural^  and  incapable 
of  being  reduced  to  any  absolute  certainty ;  and  if  the  suit  is  brought 
afterwards,  still  the  question  must  be  left  open,  whether  more  or  less 
than  the  exact  sum  required  has  been  expended  upon  the  building, 
which  inquiry  must  always  be  at  the  peril  of  the  plaintiff.^  In  the 
next  place,  such  a  covenant  does  not  admit  of  an  exact  compensalioa 
in  damages  from  another  circumstance, — ^the  changing  value  of  the 


>  Errington  v,  Aynealy,  2  Bro.  Ch.  343  ; 
Lucas  V.  Comerfoni,  8  Bro.  Ch.  167  ;  s.  c. 
1  Ves.  Jr.  285.  But  see  Mosely  v.  Virgin, 
3  Yes.  184,  185,  186  ;  Flint  v.  Brandon, 
8  Yes.  159,  168,  164.  See  Moore  v.  Creg, 
12  Jurist,  952,  where  Lucas  v.  Comerford 
is  dlBspproTed. 

3  Flint  V,  Brandon,  8  Yes.  163,  164. 

*  See  Bayner  v.  Stone,  2  Eden  128,  and 
the  Reporter's  notes,  id.  130  ;  Hill  v.  Bar- 
clay, 16  Ves.  405,  406.  Where  A.  con- 
tracted to  alter  a  ship  in  a  particular  way 
for  B.,  with  a  provision  that  on  default  B. 
might  enter  on  the  yard,  and  complete  the 
ship,  and  A.  becomes  bankrupt  befoire  the 
work  was  done  :  ffeld,  that  as  equity  could 
not  enforce  specifically  the  whole  contract, 
it  would  not  enjoin    the  assignee   from 


selling  the  yard,  though  B.  was  thereby 
deprived  of  the  privilege  of  entering,  && 
Merchants'  Trading  Co.  v.  Banner,  12  £q. 
18. 

*  Mosely  v,  Yirgin,  3  Yes.  Jr.  185. 

«  Flint  17.  Brandon,  8  Yes.  159,  164.  In 
Wilkinson  v,  Clements,  8  Ch.  96,  it  is 
said  to  be  settled,  as  a  general  rule,  that 
equity  will  not  enforce  the  building  of 
houses  ;  but,  in  this  case,  the  party  build- 
ing having  performed  his  part,  had  a  de- 
cree against  the  other  party.  Brace  « 
Wehnert,  25  Beav.  348  ;  Oxford  v.  Pro- 
vand,  2  P.  C.  135.  But  see  ante,  §  721  a, 
note. 

"  See  Bettesworth  v.  Dean  of  St  Paul's, 
Sel.  Cas.  in  Ch.  68,  69. 
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stock  and  materials  at  different  times,  according  to  the  various 
demands  of  the  market.  In  the  last  place,  it  seems  against  con- 
science to  compel  a  party,  at  his  own  peril,  to  advance  his  own 
money  to  perform  what  properly  belongs  to  another,  when  it  may 
often  happen,  either  from  his  own  want  of  skill  or  means,  that,  at 
every  step,  he  may  be  obliged  to  encounter  personal  obstacles,  or  to 
make  personal  sacrifices,  for  which  no  real  compensation  can  ever  be 
made.  It  would  not,  therefore,  be  surprising,  if,  after  all,  the  doctrine 
of  Lord  Bosslyn  should  obtain  a  firm  hold  in  equity  jurisprudence,  as 
it  stands  well  supported  by  analogy,  as  well  as  by  high  authority.^ 
The  just  conclusion,  in  all  such  cases,  would  seem  to  be,  that  courts 
of  equity  ought  not  to  decline  the  jurisdiction  for  a'  specific 
performance  of  contracts,  whenever  the  remedy  at  law  is  doubtful  in 
its  nature,  extent,  operation,  or  adequacy.^ 

§  728  a.  In  Wilson  v,  Northampton  and  Banbury  Junction  Railway 
Company,^  when  a  railway  company  having  agreed  to  build  a  station 
in  one  particular  place,  built  it  in  another,  it  was  held  that  specific 
performance  could  not  be  decreed,  but  an  inquiry  was  directed  as  to 
the  damages  plaintiff  had  suffered.  But  in  Greene  v.  West  Cheshire 
Railway  Company  ^  an  agreement  by  a  railway  to  build  a  siding  was 
ordered  to  be  specifically  performed. 

§  729.  In  regard  to  many  other  contracts  for  personal  acts  and  pro- 
ceedings, which  are  of  a  very  different  character,  similar  observations 
may  apply.  Thus,  for  instance,  a  covenant  to  renew  a  lease,  will,  as 
we  have  seen,  be  specifically  decreed.^  So,  a  covenant  to  invest 
money  in  lands,  and  settle  it  in  a  particular  manner.  So,  an  agree- 
ment to  settle  the  boundaries  between  two  estates.*  So,  an  agree- 
ment for  the  grant  of  an  annuity,  or  to  charge  it  on  land.*^  So,  an 
agreement  to  indorse  a  bill  of  exchange,  or  promissory  note,  upon  a 
transfer  thereof,  when  it  has  been  omitted  by  design,  or  accident,  or 
mistake.^  So,  an  assignment  of  an  expectancy,  if  made  upon  a 
valuable  consideration.®    Many  other  cases  might  easily  be  put  to 


»  AiUe,  §  727. 

^  So  agreement  of  partner  to  offer  his 
interest  to  other  partners,  before  selline  to 
a  stranger.  Homfray  v.  FothergiU,  1  £q. 
667.  See  Vickers  v.  Vickers,  4  £q.  529. 
Equity  will  not  enforce  performance  of 
continuous  duties.  So  covenant  to  work 
coalmines  efficiently,  according  to  approved 
practice;  speciiic  performance  refused. 
Wheatly  v.  Westminster,  &c  Coal  Co. ,  9 
£q.  538.  So  award  that  railway  com- 
pany should  allow  plaintiff  to  use  their 
track,  &0.  Blockett  v.  Bates,  1  Ch.  117. 
And  see  Richardson  v.  Smith,  5  Ch. 
648. 

»  9  Ch.  279. 

«  13  £q.  44.    See  also  Hood  v,  North- 


Eastem  Railway  Co.,   8  Eq.   666  ;  5  Oh. 
525. 

*  AfUe,  §  722 ;  Fumival  v.  Carew,  3 
Atk.  82. 

®  Penn.  v,  Baltimore,  1  Ves.  444 ;  post, 
§785. 

'  "Wellesley  v,  "Wellesley,  4  Mylne  & 
Craig,  554,  559  ;  Lyde  v.  Munn,  4  Sim. 
505  ;  8.  0.  1  Mylne  &  Keen,  683. 

^  Watkins  t>.  Maule,  2  Jac.  &  Walk. 
237  ;  anUy  §  99  h, 

^  An  assignment  of  an  expectancy  is  an 
agreement  to  assign  the  interest,  n  made 
for  a  valuable  consideration,  it  may  be  en« 
forced  in  equity;  otherwise  it  may  not. 
Meek  v,  Kettlewell,  1  Phillips,  Ch.  342. 
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illustrate  the  same  doctrine ;  as  the  case  of  a  covenant  not  to  build 
npon  a  contiguous  estate,  to  the  injury  of  an  ancient  messuage ;  of  a 
covenant  not  to  cut  down  timber-trees,  which  are  peculiarly  orna- 
mental to  the  mansion  of  the  covenantee ;  of  a  covenant  not  to 
erect  any  noisome  or  injurious  manufacturing  establishment  on  an 
estate  adjacent  to  that  of  the  covenantee ;  of  a  covenant  not  to  cany 
on  the  same  trade  with  the  covenantee  in  the  same  street  or  town ; 
and  of  a  covenant  that  a  house  to  be  built  adjacent  to  other  houses 
should  correspond  with  them  in  its  elevation.^ 

§  730.  Courts  of  equity  will,  upon  analogous  principles,  interpofie 
in  many  cases,  to  decree  a  specific  performance  of  express,  and  even 
of  implied  contracts,  where  no  actual  injury  has  as  yet  been  sus- 
tained, but  it  is  only  apprehended  from  the  peculiar  relation  between 
the  parties.  This  proceeding  is  commonly  called  a  bill  qui<i  timet, 
in  analogy  to  some  proceedings  at  law.  where,  in  some  cases,  a  writ 
may  be  maintained  before  any  actual  molestation,  distress,  or  im- 
pleading of  the  party.*  Thus,  as  we  have  seen,  a  surety  may  file  a 
bill  to  compel  a  debtor,  on  a  bond  in  which  he  has  joined,  to  x>ay  the 
debt  when  due,  whether  the  surety  has  been  actually  sued  or  not' 
And  upon  a  covenant  to  save  harmless,  a  bill  may  be  filed  to  relieve 
the  covenantee  under  similar  circumstances.^  So  where  property  is 
covenanted  to  be  secured  for  certain  purposes,  and  in  certain  events, 
and  there  is  danger  of  its  being  alienated  or  squandered,  courts  of 
equity  will  interpose  to  secure  the  property  for  original  purposes.* 
And,  generally,  it  may  be  stated,  that  in  cases  of  contracts,  express 
or  implied,  courts  of  equity  will  interpose  to  preserve  the  funds 
devoted  to  particular  objects  under  such  contracts,  and  decree,  what 
in  effect  is  a  specific  performance,  security  to  be  given,  or  the  fund 
to  be  placed  under  the  control  of  the  court.*  This  subject  will 
present  itself  in  some  other  aspects  hereafter ;  and  does  not,  therefore, 
require  a  fuller  development  in  this  place. 

§  736.  In  cases  of  covenants  and  other  contracts,  where  a  specific 
performance  is  sought,  it  is  often  material  to  consider  how  far  the 
reciprocal  obligations  of  the  pai*ty,  seeking  the  relief,  have  been 


1  Franklin  v.  Tutoii,  5  Mad.  469 ;  past, 
§  926  a. 

2  Ck).  Litt.  100  a ;  posi,  §§  825,  826, 
850. 

3  AnU,  §§  827,  722,  729  ;  post,  §§  849, 
850;  Ranlagh  v,  Hayea,  1  Vem.  189, 
190  ;  8.  c.  2  Ch.  Caa.  146  ;  Barnealey  v, 
Powell,  1  Vea.  283,  284 ;  Flight  v.  Cook, 
2  Yes.  619  ;  Baker  v.  Shelbury,  1  Ch.  Caa. 
70 ;  Lee  v.  Rook,  Moeeley,  318. 

<  Ibid.  ;  post,  §9  786,  849,  850. 

*  Flight  V,  Cook,  2  Vea.  619 ;  Green  v. 
Pigot,  1  Bro.  Ch.  108;  Brown  v.  Dud- 
bridge,  2  Bro.  Ch.  321. 


*  Ibid.  Where  a  party  haa  agreed  to 
execute  a  mortgage  on  an  advance  of 
money,  and  haa  refuaed  to  perform  the 
agreement,  a  court  of  equity  will  often, 
upon  a  bill  for  a  apecific  performance, 
and  praying  for  a  receiver,  order  a  re- 
ceiver to  be  appointed.  In  sach  a  case, 
the  bill  is  in  the  nature  of  a  bill  quia 
timet,  80  far  aa  a  receiver  is  prayed  for. 
Shakel  v.  Duke  of  Marlborough,  4  Mad. 
463  ;  post,  §§  845,  846,  847,  850.  See  as 
to  specific  performance  of  agreements  for 
mortgages,  Ashton  0.  Corrigan,  13  £q.  76 ; 
Hermann  v.  Hodges,  16  Eq.  18. 
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irly  and  fully  performed.     For  if  the  latter  have  been  disregarded^ 

they  are  incapable  of  being  substantially  performed  on  the  part  of 

e  party  so  seeking  relief,  or  from  their  nature  they  have  ceased  to 

*ve  any  just  application  by  subsequent  events,  or  it  is  against  public 

licy  to  enforce  them,  courts  of  equity  will  not  interfere.     Thus 

lere  two  persons  had   agreed  to  work  a  coach  from  Bristol  to 

indon,  one  providing  the  horses  for  a  part  of  the  road,  and  the 

her  for  the  remainder ;  and,  in  consequence  of  the  horses  of  the 

:ter  being  taken  in  execution,  the  former  was  obliged  to  Ornish 

•rses  for  the  whole  road,  and  claimed  the  whole  profits ;  the  court, 

I  a  bill  by  the  party,  who  was  so  in  default,  for  an  account  of  the 

ofits^  and  to  restrain  the  other  party  from  working  the  coaches  with 

s  own  horses  on  the  whole  road,  refused  to  interfere ;  because  the 

3fault  might  again  occur,  and  subject  the  defendant  to  an  action.^ 

0,  where  upon  a  grant  of  certain  land  with  a  well  in  it,  there  was  a 

)venant  by  the  grantees  not  to  sell  or  dispose  of  the  water  from  the 

ell,  to  ther  injury  of  the  proprietors  of  certain  waterworks  intended 

)r  the  public  supply,  but  not  deriving  their  supply  from  the  well ; 

.pon  a  bill  for  an  injunction,  the  court  refused  to  interfere,  on 

x)COunt  of  the  inconveniences,  saying,  that,  although  the  court  will  in 

nany  cases  interfere  to  restrain  a  breach  of  covenant,  yet  there  was 

10  instance  to  be  met  with  of  such  a  covenant  as  this.    For,  here, 

he  court  must  in  each  instance  try  whether  the  act  of  selling  any 

ipecified  quantity  of  water  was  a  prejudice  to  the  proprietors  of  the 

waterworks  or  not ;  and  that  upon  such  a  covenant  so  framed,  a 

;ourt  of  equity  ought  not  to  entertain  jurisdiction,  even  if  there  were 

10  objection  on  the  score  of  public  policy.^ 

§  737.  So,  where  a  conveyance  in  fee  had  been  made  of  certain 
ands  in  the  city  of  London,  and  the  feoffee  covenanted  not  to  use 
:he  land  in  a  particular  manner,  with  a  view  to  the  more  ample 
3njoyment  of  the  adjoining  lands  by  the  feoffor ;  and  afterwards,  by 
the  voluntary  acts  of  the  feoffor  and  those  claiming  under  him,  the 
character  and  condition  of  the  adjoining  land  had  been  so  greatly 
altered,  that  the  contemplated  benefits  were  entirely  gone;  the 
court  refused  to  interfere  to  compel  a  specific  performance  by  in- 
junction, and  left  the  party  to  his  remedy  at  law  on  the  covenant.^ 

the  object  of  the  covenant  seemed  to  have 
been,  to  secure  to  the  company  the  mono- 
poly of  water  for  the  supply  of  the  in- 
nabitants  of  the  town,  and  other  persons 
resortinff  thereto,  against  any  competition 
by  a  sale  of  the  water  of  the  well.  The 
case  seems  to  have  been  decided  upon  very 
mixed  considerations,  as  there  are  several 
other  points  before  the  court ;  and  it  must 
be  admitted  not  to  have  been  decided  upon 
very  satisfactory  grounds. 
*  Duke  of  Bedford  v.    Trustees  of  the 


^  Smith  V.  Fromont,  2  Swanst.  330. 

3  Collins  V.  Plumb,  16  Yes.  464.  This 
case  turned  upon  its  own  special  circum- 
stances, and  cannot  be  admitted  to  be  an 
authority  for  any  general  doctrine  on  the 
subject.  If  the  Waterworks  Company  had 
derived  their  supply  of  water  from  the 
well,  there  is  no  doubt  that  a  court  of 
equity  would  have  interfered  to  prevent 
the  party  from  violating  his  covenant  to 
the  injury  of  the  company.  In  the  actual 
posture  of  the  case  then  before  the  court, 
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But  in  a  subsequent  case,  where  A.  purchased  a  piece  of  ground  in 
the  centre  of  a  square  in  London,  and  covenanted  not  to  use  it 
otherwise  than  as  a  pleasure-ground,  an  injunction  was  granted, 
restraining  a  subsequent  pui*chaser  from  A.  from  using  the  ground  in 
violation  of  the  covenant^ 

§  737  a.  The  British  Museum  Case  was  followed  in  the  very  kte 
case  of  Sayers  v.  Collyer,^  where  on  a  building  estate  being  laid  out 
in  lota,  the  owner  of  each  lot  covenanted  with  the  vendors  and  with 
the  owners  of  the  other  lots  not  to  build  a  shop  on  his  land,  or  to  use 
his  house  as  a  shop,  or  to  carry  on  any  trade  thereon.  On  an  action 
being  brought  by  the  owner  of  one  of  the  lots  against  the  owner  of 
another  lot  who  was  using  his  house  as  a  beer-shop  with  an  ''off" 
license,  to  restrain  him  from  breaking  his  covenant,  and  foi  damages, 
it  was  held  on  the  facts  proved,  that  the  character  of  the  proper^ 
had  become  so  changed,  that  the  original  purpose — ^the  keeping  the 
estate  as  a  residential  property — for  which  the  covenant  had  been 
entered  into  had  failed,  and  that  therefore  it  was  inequitable  to 
enforce  the  specific  performance  of  the  covenant ;  and  it  was  further 
held  that  it  was  no  case  for  the  granting  of  damages. 

§  738.  Before  proceeding  to  the  remaining  head  of  specific  per- 
formance, that  of  contracts  respecting  real  estate,  which  will  occupy 
our  attention  to  a  far  greater  extent,  it  may  be  proper  to  mention, 
that  before  Lord  Somers's  time,  the  practice  used  to  be,  on  bills  for  a 
specific  performance,  to  send  the  party  to  law ;  and  if  he  recovered 
anything  by  way  of  damages,  the  Court  of  Chancery  then  entertained 
a  suit ;  otherwise  the  bill  was  dismissed.^  And,  hence  the  opinion 
was  not  uncommon,  that,  unless  damages  were  recoverable  at  law, 
no  suit  could  be  maintained  in  equity,  for  a  specific  performance. 
Accordingly,  it  was  laid  down  in  a  celebrated  case  by  Lord  Chief 
Justice  Raymond,  that ''  where  damages  are  to  be  recovered  at  law, 
for  the  breach  of  covenant,  equity  will  compel  a  specific  execution 
of  such  act,  for  the  not  doing  of  which  the  law  gives  damages ;  and 
that,  for  this  reason,  as  an  adequate  compensation  is  to  be  made  on 
the  covenant,  the  quantum  of  the  damages  may  be  very  uncertain ; 
and,  therefore,  to  prevent  that  uncertainty,  equity  will  enforce  a 
specific  execution  of  the  thing."*     At  present  no  such  practice 


British  Museum,  2  My.  &  E.  552.  See 
also  2  My.  k  E.  517.  The  doctrine  laid 
down  by  Lord  Brougham  in  Keppel  v. 
Bailey,  viz.,  that  it  is  impossible  for  private 
individnals  to  impose  burdens  on  the  use 
of  land  unknown  to  the  law,  was  substan- 
tially overruled  by  Lord  Cottenham  in 
Tulk  17.  Moxhay,  2  Phillips,  774,  who 
decided  that  where  individuals  purchase 
land  with  notice  actual  or  constructive 
that  the  land  so  purchased  is  subject  to 
restrictive  covenants,  they  will  hold  the 


land  subject  to  such  covenants.  And  tbis 
is  now  the  settled  law  on  the  subject 

1  Tulk  V.  Moxhay,  13  Jurist,  89 ;  2 
Phillips,  774.  And  see  the  Feoffees  of 
Heriot's  Hospital  v.  Gibson,  2  Dow,  301. 

»  24  Ch.  D.  180. 

'  Dodsley  v.  Kinneraley,  Ambler,  406; 
Normanby  v.  Duke  of  Devonshire,  2  Freem. 
217,  and  Mr.  Hovenden*s  note. 

^  Bettesworth  v.  Dean  of  St.  Ftol's,  Sel. 
Gas.  in  Gh.  68,  60 ;  post^  §  755,  note. 
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prevails  ;  and  therefore,  the  rule  is  not  applied,  as  it  certainly  ought 
not  to  be  applied,  as  a  test  of  jurisdiction. 

§  739.  But  there  is  very  great  reason  to  doubt  if  the  rule  ever  was 
generally  applied  at  any  former  period ;  for  many  cases  must  always 
have  existed,  in  which  damages  were  not  recoverable  at  law,  but  in 
which  a  specific  performance  would  nevertheless  be  decreed.  The 
rule  was  probably  confined  to  cases  in  which  the  party  was  not 
entitled  to  any  remedy  at  law,  and  there  was  no  equity  to  be 
administered  beyond  the  law.^  Lord  Macclesfield  denied  the  exist- 
ence of  the  rule  altogether,  and  said :  **  Neither  is  it  a  true  rule 
which  has  been  laid  down  by  the  other  side,  that  where  an  action 
cannot  be  brought  at  law  on  an  agreement  for  damages,  there,  a  suit 
will  not  lie  in  equity  for  a  specific  performance."  ^  And,  accordingly, 
in  the  very  case  then  before  him,  he  gave  relief,  although  there  could 
be  no  remedy  at  law.  It  was  a  case  where  a  feme  sole  gave  a  bond 
to  her  intended  husband,  that,  in  case  of  their  marriage,  she  would 
convey  her  lands  to  him  in  fee.  They  afterwards  married  ;  and  the 
wife  died  without  issue,  and  then  the  husband  died.  And  it  was 
held  that,  although  the  bond  was  void  at  law,  yet  it  was  good 
evidence  of  an  agreement ;  and  the  heir  of  the  husband  could 
compel  a  specific  performance  against  the  heir  of  the  wife.^ 

§  740.  Lord  Macclesfield,  on  that  occasion,  put  another  case.  If  a 
feme  infant,  seised  in  fee,  on  a  marriage,  with  the  consent  of  her 
guardians,  should  covenant,  in  consideration  of  a  settlement,  to 
convey  her  inheritance  to  her  husband,  and  the  settlement  were 
competent,  a  court  of  equity  would  decree  a  specific  execution  of  the 
agreement,  although  no  action  at  law  would  lie  to  recover  damages.^ 
Another  case  may  also  be  put.  If  an  agreement  be  made  for  the 
sale  of  an  estate,  and  the  vendor  dies  before  the  period  when  the 
estate  is  to  be  conveyed,  the  heir  of  the  vendor  will,  in  equity,  be 
bound  to  convey,  although  no  action  lies  at  law  against  him.^ 

§  741.  It  was  said  by  Sir  Wm.  Grant  in  Williams  v.  Steward,*  that 
it  may  be  safely  laid  down,  as  a  general  proposition,  notwithstanding 
many  exceptions,  that  an  agreement,  in  order  to  call  for  a  specific 
performance  by  the  decree  of  a  court  of  equity,  must  be  such  an 
agreement  as  might  have  been  made  the  subject  of  an  action  at 
law.  This  language,  when  understood  in  a  qualified  sense,  is  doubt- 
less correct ;  for,  generaUy,  if  a  party  does  not  contract  personally 

^  See  Sugden  on  Vendors,  ch.  4,  §  2,  man  v,   Boper,   1   Rep.   in   Chan.   liiS ; 

p.  201,  202  (7th  edit.).  Attorney-General   v.   Day,   1    Ves.   222 ; 

3  Cannel  p.  Buckle,  2  P.  Will.  244.  Whitmci  v.  Farrel,  1  Ves.  258 ;  GeU  v. 

*  Ibid.     See  also  Acton  v.   Pierce,   2  Vermedun,   2   Fieem.    109 ;    Sugden    on 

Vern.  480.                                  •  Vendors  (7th  ed.),  ch.  4,  §  2,  p.  180;  1 

^  Cannel  v.  Buckle,  2  P.  Will  244,  and  Sugden  on  Vendors,  ch.  4,  §  8,  n.  3,  p.  321 

Mr.  Cox's  note  (2).  (10th  edit ) ;  past,  §  765,  note. 

«  1  Mad.  Pr.  Ch.  288.    See  also  Wise-  <  3  Merir.  491. 
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at  law,  equity  will  not  create  a  personal  obligation  on  bis  part  unless 
under  peculiar  circumstances.^  But  the  whole  class  of  cases  of 
specific  performance  of  contracts  respecting  real  estate,  where  the 
contract  is  by  parol,  and  there  has  been  a  part  performance,  or  where 
the  terms  of  the  contract  have  not  been  strictly  complied  with,  and 
yet  equity  relieves  the  party,  are  proofs  that  the  right  to  maintain 
a  suit  in  equity,  to  compel  a  specific  performance,  does  not,  and  cannot 
properly  be  said  to  depend  upon  the  party's  having  a  right  to  main- 
tain a  suit  at  law  for  damages.^  In  cases  of  specific  performance,  courts 
of  equity  sometimes  follow  the  law,  and  sometimes  go  far  beyond 
the  law  ;  and  their  doctrines,  if  not  wholly  independent  of  the  point, 
Avhether  damages  would  be  given  at  law,  are  not  in  general  depen- 
dent upon  it.  Whoever  should  assume  the  existence  of  a  right  to 
damages  in  an  action  at  law,  as  the  true  test  of  the  jurisdiction  in 
equity,  would  find  himself  involved  in  endless  perplexity ;  *  for 
sometimes  damages  may  be  recoverable  at  law,  where  courts  of 
equity  would  yet  not  decree  a  specific  performance,  and,  on  the 
other  hand,  damages  may  not  be  recoverable  at  law,  and  yet  relief 
would  be  granted  in  equity.* 

§  742.  In  truth,  the  exercise  of  this  whole  branch  of  equity  juris- 
prudence, respecting  the  rescission  and  specific  performance  of  con- 
tracts, is  not  a  matter  of  right  in  either  party ;  but  it  is  a  matter 
of  discretion  in  the  court  ;^  not,  indeed,  of  arbitrary  or  capricious 
discretion,  dependent  upon  the  mere  pleasure  of  the  judge,  but  of 
that  sound  and  reasonable  discretion  which  governs  itself  as  far  as  it 
may,  by  general  rules  and  principles ;  but  at  the  same  time,  which 
withholds  or  grants  relief,  according  to  the  circumstances  of  each 
particular  case,  when  these  rules  and  principles  will  not  furnish  any 
exact  measure  of  justice  between  the  parties.*  On  this  account  it 
is  not  possible  to  lay  down  any  rules  and  principles,  which  are  of 
absolute  obligation  and  authority  in  all  cases  ;  and,  therefore,  it 
would  be  a  waste  of  time  to  attempt  to  limit  the  principles,  or  the 
exceptions,  which  the  complicated  transactions  of  the  parties,  and 
the  ever-changing  habits  of  society  may,  at  different  times,  and  under 
different  circumstances,  require  the  court  to  recognize  or  consider. 
The  most  that  can  be  done  is,  to  bring  under  review  some  of  the 


>  See  Com.  Dig.  Chancery,  Jleiit,  which 
cites  Davy  v,  Davy,  1  Ch.  Cas.  146 ; 
Palmer  r.  Whettenhall,  1  Ch.  Cas.  184, 185. 

>  Davis  V.  Hone,  2  Sch.  ft  Lefr.  847, 
848 ;  Lennon  v.  Napper,  2  Sch.  k  Lefr. 
684;  Sugden  on  Vendors,  ch.  4,  §  2, 
p.  192  (79i  edit.)  ;  1  Sugden  on  Vendors, 
ch.  4,  §  8,  n.  14,  p.  830  (10th  edit.) ;  id. 
n.  85,  p.  840  ;  id.  n.  59,  p.  351 ;  AUey  v. 
Deschamns,  13  Ves.  228,  229. 

>  See  DQgden  on  Vendors,  ch.  4,  §  2, 
pp.  200  to  202  (7th  «dit.);  Williams  v. 


Stewart,  8  Meriv.  486. 

*  Wealev.  West  Middlesex  Water  Woiks 
Company,  1  Jac.  k  Walk.  870. 

^  City  of  London  v.  Nash,  1  Ves.  13 ; 
8.  c.  8  Atk.  512 ;  Joyues  v.  Statham,  3 
Atk.  889  ;  Underwood  f .  Hitchcox,  1  Ves. 
279 ;  Clowes  t;.  Higginson,  1  Ves.  k  B. 
527  ;  1  Mad.  Pr.  Ch.  287. 

*  Clowes  V.  HisKinson,  1  Ve&  k  Beam. 
527 ;  Moore  v.  Blake,  1  B.  &  Beat.  (19; 
Howell  V,  George,  1  Mad.  9 ;  Wedgewood 
V.  Adams,  6  Beavan,  600. 
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leading    principles   and    exceptions,   ^'hich    the    past    times   have 
furnished,  as  guides  to  direct  and  aid  our  future  inquiries 

§  743.  Let  us  now,  in  the  next  place,  proceed  to  the  consideration 
of  the  remaining  and  far  most  numerous  class  of  cases,  in  which 
courts  of  equity  are  called  upon  to  decree  a  specific  performance  of 
conti'acts  ;  that  is  to  say,  contracts  respecting  land.^  In  examining 
this  subject,  our  attention  will  almost  exclusively  be  drawn  to  cases 
of  conti'acts,  respecting  land,  situate  in  the  same  country  where  the 
suit  is  brought.  It  may,  therefore,  be  proper  to  premise  that  a  bill 
for  a  specific  performance  of  a  contract  respecting  land  may  be 
entertained  by  courts  of  equity,  although  the  land  is  situate  in  a 
foreign  country,  if  the  parties  are  resident  within  the  territorial 
jurisdiction  of  the  court.  The  ground  of  this  jurisdiction  is,  that 
courts  of  equity  have  authority  to  act  upon  the  person;  jEquitas 
agit  in  peraonarti}  And  although  they  cannot  bind  the  land  itself 
by  their  decree,  yet  they  can  bind  the  conscience  of  the  party  in 
regard  to  the  land,  and  compel  him  to  perform  his  agreement  accord- 
ing to  conscience  and  good  faith.'  Accordingly,  it  was  held  by  Lord 
Hardwicke,  that  the  specific  performance  of  a  contract,  respecting 
the  boundaries  of  the  colonies  of  Pennsylvania  and  Maryland,  entered 
into  by  the  proprietaries,  might  be  decreed  by  the  Court  of  Chancery 
in  England.*  The  like  doctrine  was  held  in  the  case  of  an  agree- 
ment respecting  the  Isle  of  Man,  where  a  specific  performance  was 
decreed  by  the  Court  of  Chancery  in  England,  although  the  isle  was 
without  the  realm.^  In  like  manner,  in  a  contract  respecting  lands 
in  Ireland,  a  specific  performance  has  been  decreed.* 

§  744.  The  proposition  may,  therefore,  be  laid  down  in  the  most 
general  form,  that,  to  entitle  a  court  of  equity  to  maintain  a  bill  for 
the  specific  performance  of  a  contract  respecting  land,  it  is  not 
necessary  that  the  land  should  be  situate  within  the  jurisdiction 
of  the  state  or  country  where  the  suit  is  brought.  It  is  sufficient 
that  the  parties  to  be  affected  and  bound  by  the  decree  are  resident 
within  the  state  or  country  where  the  suit  is  brought ;  for  in  all  suits 
in  equity  the  primary  decree  is  in  personam,  and  not  in  remJ    The 


^  For  the  sake  of  brevity,  Und  only  is 
mentioned  ;  but  the  same  principles  will 
appl^r  generally  to  all  other  real  property, 
find  incorporeal  hereditaments,  savouring 
of  the  realty.  By  s.  84  of  the  Judicature 
Act,  1873,  the  specific  performance  of 
contracts  between  vendors  and  purchasers 
of  real  estate,  including  contracts  for 
leases,  is  assigned  to  the  Chancery  Divi- 
sion of  the  High  Court  of  Justice. 

•  Toller  V.  Carteret,  2  Vem.  495 ;  post, 
§§  899,  900. 

>  Com.  Dig.  Chancery,  3  X.  4  W.  27  ; 
Lord  Cranstown  v.  Johnston,  3  Ves.  Jr. 


182. 

*  Penn  v.  Lonl  Baltimore,  1  Ves.  444 ; 
Portarlington  v.  Soulby,  8  Mylne  k  Keen, 
104. 

*  Earl  of  Athol  v.  Earl  of  Derbv,  1  Ch. 
Cas.  221  ;  Com.  Dig.  Chancery,  3  \.  4  W. 
27  ;  Poi*tarlington  v.  Soulby,  3  Mylne  & 
Keen,  104  ;  post,  §§  899,  900. 

*  Archer  v.  Praston,  cited  1  Vem.  77  ; 
8.  c.  1  Eq.  Abr.  133. 

7  Com.  Dig.  Chancery,  3  X.  4  W.  27  ; 
Penn  v.  Lonl  Baltinioiv,  1  Ves.  447,  454 ; 
Archer  v.  Preston,  1  Eq.  Abr.  138 ;  8.  c. 
1  Vem.  77,  and  Mr.  Raithby's  note  ;  Lord 
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incapaxiity  to  force  the  decree  in  rem  constitutes  no  objection  to  the 
right  to  entertain  such  a  suit.^  Where,  indeed,  the  lands  lie  within 
the  reach  of  the  process  of  the  court,  courts  of  equity  will  not 
exclusively  rely  on  the  proceedings  i/n  personam;  but  "will  put 
the  successful  party  in  possession  of  the  lands,  if  the  other  party 
remains  obstinate,  and  refuses  to  comply  with  the  decree.- 

§  74f5.  But  to  return  to  the  class  of  cases  where  a  specific  per- 
formance is  sought  on  contracts  respecting  land,  situate  in  the 
country  where  the  suit  is  brought.  This  class  may  be  subdivided 
into  two  heads.  (1)  Where  relief  is  sought  upon  parol  contracts 
within  the  statute  of  frauds  and  perjuries  (as  it  is  called)  ;  and 
(2)  where  it  is  sought  under  written  contracts,  not  falling  within 
the  scope  of  that  statute. 

§  74G.  It  has  been  already  suggested,  that  courts  of  equity  are 
in   the   habit   of  interposing  to  grant  relief,   in  cases  of  contracts 
respecting  real  property,  to   a   far  greater  extent  than  in  cases 
respecting  personal  property ;  not,  indeed,  upon  the  ground  of  any 
distinction  founded  upon  the  mere  nature  of  the  property,  as  real 
or  as  personal ;  but,  at  the  same  time,  not  wholly  excluding  the  con- 
sideration of  such  a  distinction.    In  regard  to  contracts  respecting 
personal  estate,  it  is  (as  has  already  been  intimated)  generally  true 
that  no  particular  or  peculiar  value  is  attached  to  any  one  thing 
over  another  of  the  same  kind ;  and  that  a  compensation  in  damages 
meets  the  full  merits,  as  well  as  the  full  objects,  of  the  contracts. 
If  a  man  contracts  for  the  purchase  of  a  hundred  bales  of  cotton,  or 
boxes  of  sugar,   or  bags  of   coffee,   of  a  particular  description  or 
quality,  if  the  contract  is  not  specifically  performed,  he  may,  gene- 
rally, with  a  sum  equal  to  the  market-price,  purchase  other  goods  of 
the  same  kind  of  a  like  description  and  quality;  and  thus  com- 
pletely obtain  his  object,  and  indemnify  himself  against  loss.^    But, 
in  contracts  respecting  a  specific  messuage  or  pai'cel  of  land,  the  same 
considerations  do  not  ordinarily  apply.      The    locality,   character, 
vicinage,  soil,  easements  or  accommodations  of  the  land  generally) 
may  give  it  a  peculiar  and  special  value  in  the  eyes  of  the  pur- 
chaser ;  so  that  it  cannot  be  replaced  by  other  land  of  the  same 
precise  value,  but  not  having  the  same  precise  local  conveniences  or 
accommodations ;  *  and,  therefore,  a  compensation  in  damages  would 
not  be  adequate  relief.     It  would  not  attain  the  object  desired ;  and 

• 

Cranstown  v.  Johnston,  3  Ves.  Jr.  182  ;  ^  Earl    of  Arglasse   v.    Mufsclmnip,  1 

Jackson  v.  Petiie,  10  Ves.  164  ;  Foster  v,  Vern.  135  ;  Earl  of  Kildare  r.  Eustace,  I 

Vassall,  8  Atk.  689  ;  Pike  v,  Hoare,  2  Vem.   421 ;   Penn  v.  Lord  Baltimore.  1 

Eden,  185,  and  note ;  White  i*.  Hall,  12  Ves.  454 ;  Hide  v.  Petit,  1  Ch.  Cas.  91 ; 

Ves.   828  ;    Story  on   Conflict  of  Laws,  Roberdcau  v.  Rous,  1  Atk.  648. 

§§  644,  645.  3  Ante,  §§  716,  717,  718  to  724. 

*  Earl  of  Arglasse  r.  Muschamp,  1  Vem.  *  Adderley  v,  Dixon,   1  Sim.  &  StiL 

135.  607 ;  ante,  §  718. 
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it  would  generally  frustrate  the  plans  of  the  purchaser.  And  hence 
it  is,  that  the  jurisdiction  of  courts  of  equity  to  decree  specific 
performance,  is,  in  cases  of  contracts  respecting  land,  universally 
maintained;  whereas,  in  cases  respecting  chattels,  it  is  limited  to 
special  circumstances. 

§  747.  Courts  of  equity,  too,  in  cases  of  contracts  respecting  real 
property,  have  been  in  the  habit  of  granting  this  relief,  not  only  to 
a  greater  extent,  but  also  under  circumstances  far  more  various  and 
more  indulgent  than  in  cases  of  contracts  respecting  chattels.  For 
they  do  not  confine  themselves  to  cases  of  a  strict  legal  title  to  relief. 
Another  principle,  equally  beneficial,  is  Well  known  and  established, 
that  courts  of  equity  will  not  permit  the  forms  of  law  to  be  made  the 
instruments  of  injustice ;  and  they  will,  therefore,  interpose  against 
parties  attempting  to  avail  themselves  of  the  rigid  nales  of  law  for 
unconscientious  pui-poses.  When,  therefore,  advantage  is  taken  of  a 
circumstiance  that  does  not  admit  of  a  strict  performance  in  the  con- 
tract, if  the  failure  is  not  in  a  matter  of  substance,  courts  of  equity 
will  interfere.^  Thus,  they  are  in  the  habit  of  relieving  in  contracts 
for  real  property,  where  the  party,  from  his  own  inadvertence  or 
neglect,  has  suffered  the  proper  time  to  elapse  for  the  punctilious 
performance  of  his  contract,  and  from  that  and  other  circumstances, 
he  cannot  maintain  an  action  to  recover  damages  at  law.*  Even 
where  nothing  exists  to  prevent  the  parties  suing  at  law,  so  many 
circumstances  are  necessary  to  enable  him  to  recover  at  law,  that 
the  mere  formal  proofs  alone  render  it  very  inconvenient  and 
hazardous  so  to  proceed,  even  if  the  legal  remedy  would  (as  in 
many  cases  it  would  noi)  be  adequate  to  the  demands  of  substantial 
justice. 

§748.  On  these  accounts  (as  has  been  well  remarked),. courts  of 
equity  have  enforced  contracts  of  this  sort,  where  no  action .  for 
damages  could  be  maintained  ;  for,  at  law,  the  party  plaintiff  must 
have  strictly  performed  his  part;  and  the  iijconvenience  of  insisting 
upon  that  in  all  cases  is  sufficient  to  requii^  the  interference  of 
courts  of  equity.  They'  dispense  with  that  which  would  make  a 
compliance  with  what  the  law  requires .  oppressive ;  and,  in  various 
cases  of  such  contracts,  they  are  in  the  constant  habit  of  relieving  a 
party  who  has  acted  fairly,  although  negligently.^ 

§  749.  On  the  other  hand,  as  the  interference  of  courts  of  equity 
is  discretionary,  they  will  not  enforce  a  specific  performance  of  such 
contracts  at  the  instance  of  the  vendor,  where  his  title  is  involved  in 
difficulties  which  cannot  be  removed,  although,. perhaps,  at  law,  an 

.    ^  Halseyt?.  Grant,  13  Ves.  7G,  71 -y, pest  ^  Lord  Redesdale,  in  Lennou  v.  Nap* 

§§  775,  776,  777.  per,  2  Sch.  &  JLcfr.  684. . 

2  Post,  %%  771,  775,  776,  777. 
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action  might  be  maiotaiuable  against  the  defendant  for  damages  for 
his  not  completing  his  purchase.^ 

§  749  a.  The  plaintiflf  in  a  bill  for  specific  performance  of  a  con- 
tract for  the  lease  of  a  limestone  quarry,  had  at  the  time  of  the 
sale  represented  that  the  limestone  was  of  a  certain  quality,  the  fact 
being  that  the  quarry  in  the  immediate  neighbourhood  had  been 
worked  and  ascertained  not  to  be  of  the  specified  quality.  The 
result  of  this  trial  was  not  known  to  either  party,  but  might  have 
been  ascertained  on  inquiry,  and  it  appeai*ed  the  plainti£f  had  no 
knowledge  of  the  quality  of  the  limestone.  The  defendant  after- 
wards, and  before  signing 'the  agreement,  made  a  cursory  inspec- 
tion of  the  old  quarry,  and  satisfied  himself  that  the  stone  was 
limestone,  but  ascertained  nothing  of  its  quality.  It  was  held 
that  the  misrepresentation  was  a  bar  to  the  decree  for  specific 
performance.^ 

§  749  b.  And  it  seems  to  be  settled  now  in  the  courts  of  equity, 
that  where  the  party  against  whom  the  decree  is  sought  shows,  to 
the  satisfaction  of  the  coui-t,  that  he  entered  into  the  contract  under 
a  bond  fide  misapprehension  in  a  material  point,  the  contract  will 
not  be  carried  into  eflFect.  Thus  where  A.  by  letter  offered  to  sell 
some  property  to  B.  for  £1250,  and  B.  by  letter  accepted  the  offer, 
and  A.  had  by  mistake  inserted  £1250  in  his  letter  instead  of  £2250, 
and  so  informed  B.  immediately,  the  court  refused  to  enforce  the 
contract.^  And  as  it  seems  where  one  of  the  parties  to  a  contract 
proves  that  he  understood  the  agreement  in  a  different  sense  to  the 
other,  the  court  will  refuse  to  decree  specific  performance  of  the 
agreement,  without  considering  whether  the  defendant's  constru<^tian 
be  reasonable  or  not.^ 

§  749  0.  It  seems  doubtful  whether  courts  of  equity  had  jurisdic- 
tion to  decree  damages,  instead  of  or  incident  to  the  relief  they  gave 
by  specific  performance.^  But  by  Lord  Cairns'  Act  (21  &  22  Vict 
c.  27),  it  was  enacted  by  sect.  2,  that  in  all  cases  in  which  the  Court 
of  Chancery  then  had  jurisdiction  to  entertain  an  application  for  the 
specific  performance  of  any  contract,  it  should  be  lawful  for  the  same 
court,  if  it  should  think  fit,  to  award  damages  to  the  party  injured 
either  in  addition  to  or  in  substitution  for  such  specific  performance ; 


*  Pf)8t,  §§  777,  778 ;  Cooper  v,  Denne, 
4  Bro.  Ch.  80  ;  8.  c.  1  Ves.  Jr.  565. 

'  Higgins  V.  Samels,  2  J.  &  H.  460 ; 
Harnett  v.  Baker,  20  £q.  50. 

3  Webster  u  CecU,  80  Beav.  62 ;  But- 
terworth  u  Walker,  13  W.  R  168 ;  Moxey 
V,  Bigwood,  12  id.  811.  It  was  refused 
for  concealment  of  fact  that  vendee  had 
trespassed  in  getting  coal  from  the  land. 
Phillips  V,  Homfray,  6  Ch.  770 ;  and  so 
where  vendee  was  misled  by  a  plan  ex- 


hibited at  sale  as  to  bounds  or  by  con- 
ditions  of  sale.  Denny  v.  Hancock,  6  Ch. 
1 ;  Baskcomb  v.  Beekwith,  8  Eq.  100. 

*  Wycombe  Railway  Company  v.  Don- 
nington  Hospital,  1  Ch.  268. 

*  See  Todd  v.  Lee,  17  Ves.  278 ;  Jen- 
kins 17.  Parkinson,  2  My.  &  E.  5;  and 
compare  Cleaton  v,  Gower,  Finch,  164; 
Prothers  v.  Phelps,  7  De  G.,  M.  &  G.  at 
p.  984. 
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and  tliat  such  damages  might  be  assessed  in  such  manner  as  the 
court  should  direct.  Further,  by  the  Judicature  Act,  1873,  sect.  24, 
sub-sect.  7,  it  is  enacted'  that  the  High  Court  and  the  Court  of 
Appeal,  in  the  exercise  of  their  respective  jurisdictions^  in  every 
cause  or  matter  pending  before  them  respectively  shall  giant  either 
absolutely,  or  on  such  reasonable  terms  as  to  them  shall  seem  just, 
all  such  remedies  whatsoever  as  any  of  the  parties  thereto  may 
appear  to  be  entitled  to  in  respect  of  any  and  every  legal  or  equitable 
claim  properly  brought  forward  by  them  respectively  in  such  cause 
or  matter.  The  joint  eflfect  of  these  enactments,  therefore,  is,  that 
damages  may  now  be  given  instead  of  specific  performance  or  in 
addition  to  specific  performance,  and  even  it  seems  although  specific 
performance  could  not  on  the  principles  adopted  by  a  court  of  equity 
be  properly  granted ;  ^  but  not  if  the  plaintiff  had  no  case  for  specific 
performance  when  he  issued  the  writ.- 

§  750.  Indeed,  the  proposition  may  be  more  generally  stated, 
that  courts  of  equity  will  not  interfere  to  decree  a  specific  perform- 
ance, except  in  cases  where  it  would  be  strictly  equitable  to  make 
such  a  decree."^  There  is  no  pretence  to  say,  that  it  is  the  doctrine 
of  courts  of  equity  to  carry  into  specific  execution  every  contract  in 
all  cases,  where  that  is  found  to  be  the  legal  intention  and  effect 
of  the  contract  l»etween  the  parties.  If,  in  any  case,  the  parties 
have  so  dealt  with  each  other  in  relation  to  the  subject-matter  of  a 
contract,  that  the  object  of  one  party  is  defeated,  while  the  other 
party  is  at  liberty  to  do  as  he  plefises,  in  relation  to  that  very  sub- 
ject ;  or  if,  in  fact,  the  character  and  condition  of  the  property,  to 
which  the  contract  is  attached,  have  been  so  altered,  that  the  terms 
and  restrictions  of  it  are  no  longer  applicable  to  the  existing  state 
of  things;  in  such  cases  courts  of  equity  will  not  grant  any  relief, 
but  will  leave  the  parties  to  their  remedy  at  law.^ 

§  751.  Where,  indeed,  a  contract  respecting  real  property  is  in  its 
nature  and  circumstances  unobjectionable,  it  is  as  much  a  matter  of 
course  for  courts  of  equity  to  decree  a  specific  performance  of  it,  as  it 
is  for  a  court  of  law  to  give  damages  for  the  breach  of  it.**  And 
generally,  it  may  be  stated,  that  courts  of  equity  will  decree  a  specific 
performance,  where  the  contract  is  in  writing,  and  is  certain,  and  is 


»  See  Fritz  r.  Hobson,  14  Qi.  D.  542 ; 
Tamplin  r.  James,  15  Ch.  D.  215 ;  see 
pp.  222,  223. 

3  White  V.  Boby,  26  W.  R.  133. 

'  Wliere  the  case  is  not  one  essentially 
of  equitable  cognizance,  damages  fthould 
not,  It  seems,  be  allowed :  a  party  is  not 
to  be  encouraged  to  take  his  chances  of 
specific  i>erformance,  with  alternative 
(lamages.  Ferj;u.son  v,  Wilson,  2  Ch. 
77  ;  Durell  v.  Pritchanl,  1  Ch.  244  ;  Lewers 


V.  Earl  of  Shaftesbury,  2  Eq.  270. 

^  Duke  of  Bedford  v.  British  Museum, 
2  Mylne  k  Keen,  552,  567,  569,  571,  579 ; 
post,  §  769,  770,  787. 

*  Hall  V,  Warren,  9  Ves.  608 ;  Green- 
away  V.  Adams,  12  Ves.  395,  400.  A 
specific  performance  will  not  be  decreed 
upon  a  contract  in  favour  of  un  infant, 
because  the  remedy  is  not  mutual.  Flight 
r.  Bolland,  4  Russ.  298. 
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fair  in  all  its  parts,  and  is  for  an  adequate  consideration,  and  is 
capable  of  being  perfoimed,^  but  not  otherwise.  The  form  of  the 
instrument,  by  which  the  contract  appears,  is  wholly  unimportant 
Thus,  if  the  contract  appears  only  in  the  condition  of  a  bond,  secnired 
by  a  penalty,  the  court  will  act  upon  it  as  an  agreement,  and  will  not 
suffer  the  paity  to  escape  from  a  specific  performance  by  offering  to 
pay  the  penalty.^  On  the  other  hand,  if  courts  of  equity  refuse  to 
interfere,  they  inflict  no  injury  upon  the  plaintiff;  for  no  decision  is 
made,  which  affects  his  right  to  proceed  at  law  for  any  redress  by 
way  of  damages  to  which  he  may  be  entitled.  The  whole  effect 
of  the  dismissal  of  his  suit  is,  that  he  is  barred  of  any  equitable 
relief. 

§  751  a.  Courts  of  equity  will  also,  in  allowing  or  denying  a 
specific  performance,  look  not  only  to  the  nature  of  the  transaction, 
but  also  to  the  character  of  the  parties  who  have  entered  into  the 
contract.  Thus,  if  the  purchase  be  made  by  trustees  for  the  benefit 
of  a  cestui  que  trust,  and  there  be  a  substantial  misdescription  of  the 
premises,  courts  of  equity  will  not  enforce  against  them  a  specific 
performance  with  compensation,  as  being  prejudicial  to  the  cestui 
que  trust  and  incapable  of  being  ascertained.^ 

§  752.  With  these  explanations  in  view,  let  us  now  proceed  to 
examine,  in  the  first  place,  in  what  cases  a  specific  performance  will 
be  decreed  of  contracts  respecting  lands,  where  they  are  within  the 
provisions  of  the  statute  of  Frauds,  and  Perjuries.*  That  statute 
declares^  "  That  all  interests  in  lands,  tenements,  and  hereditaments, 
except  leases  for  three  years,  not  put  in  writing  and  signed  by  the 
parties  or  their  agents  authorized  by  writing,  shall  not  have,  nor  be 
deemed  in  law  or  equity  to  have,  any  greater  force  or  effect  than 
leases  on  estates  at  will."  It  further  enacts,  "  That  no  action  shall 
be  brought,  whereby  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage,  or  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  the 
same,  or  upon  any  agreement,  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  unless  the  agreement, 
upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  or  his 
lawful  agent."  By  the  same  statute,  declarations  of  trust,  created 
by  the  parties,  are  to  be  in  writing ;  but  trusts  resulting  by  im- 
plication of  law  are  to  remain  as  they  stood  before  the  passing  of 
the  act 

§  753.  The  objects  of  this  statute  are  such,  as  the  very  title  indi- 

1  Denton  r.  Stewart,  1  Cox,  258;  Green-      49,  50  ;  aiUc,  §  715. 

away  v.  Adams,  12  Ves.  395,  400.  "  White  r.  Cudden,  8  CI.  &  F.  766. 

2  See  Logan  r.  Weinholt,  7  Bligh,  1,  *  29  Car.  II.  ch.  8. 
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cates,  to  prevent  the  fraudulent  setting  up  of  pretended  agreements, 
and  then  supporting  them  by  perjury.  But,  besides  these  direct 
objects,  there  is  a  manifest  policy  in  requiring  all  contracts  of  an 
important  nature  to  be  reduced  to  writing,  since  otherwise,  from  the 
imperfection  of  memory,  and  the  honest  mistakes  of  witnesses,  it  must 
often  happen,  either  that  the  specific  contract  is  incapable  of  exact 
proof,  or  that  it  is  unintentionally  varied  from  its  precise  original 
terms.  So  sensible  were  courts  of  equity  of  these  mischiefs,  that 
they  constantly  refused,  before  the  statute,  to  decree^  a  specific  per- 
formance of  parol  contracts^  unless  confessed  by  the  party  in  his 
answer,  or  they  are  in  part  performed.^ 

§  754.  It  is  obvious  that  courts  of  equity  are  bound,  as  much  as 
courts  of  law,  by  the  provisions  of  this  statute  ;  and,  therefore,  they 
are  not  at  liberty  to  disregard  them.  That  ^ey  do,  however,  inter; 
fere  in  some  cases  within  the  reach  of  the  statute,  is  equally  certain. 
But  they  do  so,  not  upon  any  notion  of  any  right  to  dispense  with  it, 
but  for  the  purpose  of  administering  equities  subservient  to  its  true 
objects,  or  collateral  to  it,  and  independent  of  it. 

§  755.  In  the  first  place,  then,  courts  of  equity  will  enforce  a 


1  See  Rondeau  v,  Wyatt,  2  H.  Bl.  68 ; 
Child  V.  Comber,  3  Swanst.  428,  note  ; 
Pembroke  v.  Thorpe,  3  Swanst.  437,  note. 
Lord  St.  Leonaxoig}  in  his  learned  Trea- 
fTse  on  Vendors  and  Purchasers,  ch.  4, 
§  2,  pp.  107,  108  (Vth  edit.),  ha8_rGviewefL 
the  cases  and  stated  the  result.  1  shall 
give  it  m  his  own  words.  **  There  are 
four  cases  in  Tothill,  which  arose  pre- 
viously to  the  statute  of  frauds,  and  appear 
to  be  applicahle  to  the  point  under  con- 
sideration; for  equity,  even  before  the 
statute  of  frauds,  would  not  execute  a  mere 
parol  agreement,  not  in  part  performed. 
In  the  first  case  (Williams  v.  Neville,  Tot- 
hill, 135),  which  was  heard  in  the  SStli  of 
£liz.,  relief  was  denied,  *  because  it  was 
but  a  preparation  for  an  action  upon  the 
case.'  In  the  two  next  cases  (Feme  v. 
Bullosk,  Toth.  206,  208  ;  Clark  v.  Hack- 
well,  ibid.),  which  came  on  in  the  9th  of 
Jac.  I.,  parol  agreements  were  enforced, 
apparently  on  account  of  the  ]iayment  of 
a  very  trifling  part  of  the  purchase-money ; 
but  the  particular  circumstances  of  these 
cases  do  not  appear.  The  last  case  re- 
ported in  Tothill  (Miller  v.  Blandist.  Toth. 
85)  wafl  decided  in  the  30th  of  Jac.  I.,  and 
the  facts  are  distinctly  stated.  Tliu  bill 
was  to  be  relieved  concerning  a  promise  to 
assure  laud  of  inheritance,  of  which  there 
had  not  been  any  execution,  but  only  55«. 
paid  in  hand,  and  the  bill  was  dismissed. 
This  point  received  a  similar  determina- 
tion in  the  next  case  on  the  subject  before 
the  statute,  which  is  reported  in  1  Chan. , 
and  was  determined  in  the  15th  of  Ch.  II. 


[Simmons  v.  Cornelius,  1  Chan.  128.]  So 
the  same  doctrine  was  adhered  to  in  a  case 
which  occurred  three  years  afterwards,  and 
is  reported  in  Freeman  (Anon.,  2  Freem. 
128) ;  for,  although  a  parol  agreement  for 
a  house,  with  209.  paid,  was  decreed  with- 
out further  execution  praved,  yet  it  appears 
by  the  judgment,  that  the  relief  would 
not  have  been  granted  if  the  defendant, 
the  vendor,  had  demurred  to  the  bill, 
which  he  had  neglected  to  do,  but  had 
proceeded  to  proof.  The  last  case  I  have 
met  with  previously  to  the  statute,  was 
decided  in  the  21st  of  Car.  II.  (Voll  v. 
Smith,  3  Chan.  16),  and  there  a  parol 
agreement,  upon  which  only  20^.  were 
paid,  was  carried  into  specific  execution. 
This  case  probably  turned,  like  the  one 
immediately  preceding  it,  on  the  neglect 
of  the  defendants  to  demur  to  the  bill.  It 
must  be  admitted,  that  the  foregoing  de- 
cisions are  not  easily  reconcilable  ;  yet, 
the  result  of  them  clearly  is,  that  payment 
of  a  trifling  part  of  the  purchase-money 
was  not  a  part  performance  of  a  parol 
agreement.  Whether  payment  of  a  con- 
siderable sum  would  have  availed  a  pur- 
chaser, does  not  appear.  In  Toth.  67,  a 
case  is  thus  stated  :  *  Moyl  v.  Home,  by 
reason  200/.  was  deposited  towards  pay- 
ment, decreed.'  This  case  may,  perhaps, 
be  deemed  an  authority,  that,  piior  to  the 
statute,  the  payment  of  a  substantial  part 
of  the  purchase-monej'  would  have  enabled 
equity  to  specifically  perform  a  parol  agree-, 
ment ;  but  it  certainly  is  too  vague  to  be 
relied  on."     Id.  p.  120. 

K  K  2 


500 


EQUITY  JUEISPBUDENCE. 


[CH.  XVUL 


specific  performance  of  a  contract  within  the  statute,  not  in  wriuog, 
where  it  is  fully  set  forth  in  the  bill,  and  is  confessed  by  the  answer 
of  the  defendant.^  The  reason  given  for  this  decision  is,  that  the 
statute  is  designed  to  guard  against  fraud  and  perjury  ;  and,  in  such 
a, case,  there  can  be  no  danger  of  that  sort  The  case,  then,  is  takes 
entirely  out  of  the  mischief  intended  to  be  guarded  against  by  the 
statute.^  Perhaps  another  reason  might  fairly  be  added  ;  and  that 
is,  that  the  agreement,  although  originally  by  parol,  is  now  in  part 
evidenced  by  writing  under  the  signature  of  the  paily,  which  is  a 
complete  compliance  with  the  terms  of  the  statute.  If  such  an 
agreement  were  originally  by  parol,  but  it  was  afterwards  reduced 
to  writing  by  the  parties,  no  one  would  doubt  its  obligatory  force.' 
Indeed,  if  the  defendant  does  not  insist  on  the  defence,  he  may  fairly 
be  deemed  to  waive  it ;  and  the  rule  is  Qui^tbe  renuntmre  pot^ 
juH  pro  86  introducto^ 

§  756.  But  where  the  answer  confesses  the  parol  agi-eement,  and 
insists  upon  the  statute  of  frauds  as  a  defence,  the  question  arises 
whether  courts  of  equity  will  allow  the  statute,  under  such  circum- 
stances, as  a  bar ;  or  whether  they  will,  notwithstanding  the  statute, 
decree  a  specific  performance  upon  the  ground  of  the  confession.  Upon 
this  question,  there  has  been  no  small  conflict  of  judicial  opinion. 
Lord  Macclesfield  expressly  decreed  a  specific  performance  in  such 
a  case.^     Lord  Hardwicke  appears   to  have  entertained  the  same 


*  Attorney-General  v.  Sitwell,  1  Yonnge 
k  Coll.  688.  But  at  the  time  of  death  there 
must,  to  bind  the  real  or  personal  repre- 
sentative, as  the  case  may  oe,  be  a  bind- 
ing contract  at  the  death  of  the  deceased 
contractor.  See  £arl  of  Radnor  v.  Shafto, 
11  Yes.  448,  which  overruled  Lacon  v. 
Mertins,  3  Atk.  1,  on  this  point ;  antft 
§740. 

*  Attorney-General  v.  Day,  1  Yes.  221  ; 
Croystou  r.  Baynos,  1  £q.  Abridg.  19  ; 
8.  c.  Prec.  Ch.  208  ;  Symoudson  v,  Tweed, 
Prec.  Ch.  374 ;  Lacon  v.  Mertins,  3  Atk. 
1 ;  Child  V,  Godolphin,  1  Dick.  39 ;  8.  c. 
cited  2  Bro.  Ch.  564  ;  Gunter  v.  Hals^^y, 
Ambler,  586 ;  Whitchurch  v.  Bevis,  2 
Bro.  Ch.  566,  567  ;  Cottinston  v.  Fletcher, 
2  Atk.  155  ;  Spurrier  r.  Fitzgerald,  6  Yes. 
548,  555  ;  Gilb.  Lex  Pnetor.  237,  238 ; 
Attorney-General  v.  Sitwell,  1  Younge  k 
ColL  583  ;  post,  §§  770,  770  b. 

*  Lord  Bathurst,  however,  in  Eyre  v. 
Popham,  Lofft,  808,  809,  held  ^at  a  parol 
agreement,  not  in  part  performed,  could  not 
be  carried  into  execution,  although  con- 
fessed by  the  answer,  saying  that  the  court 
could  not  repeal  the  statute  of  frauds.  See 
Lord  St.  Leonards  on  Yendors,  ch.  4,  §  2, 

E.  99  (7th  edit. ) ;  The  London  and  Biimin^- 
ani  Railway  Company  v.  Winter,  1  Craig 
k  Phillips,  57,  62.  Lord  Rosslyn,  in  Ron- 
deau r.  Wyatt,  2  II.   HI.  68,  sfieaking  on 


the  subject  of  the  cases  of  psrol  ifff*- 
meuts,  confessed  by  the  answer  of  tltf 
defendant,  said  :  '*  It  is  said  in  theK 
cases,  and  lias  been  adopted  in  the  up'* 
ment,  that  when  the  defendant  confess 
the  agi*eenieiit,  there  is  no  danger  of  per 
jury,  which  was  the  only  thing  the  stotnte 
intended  to  prevent.  But  this  seenu  to 
be  very  bad  reasoning ;  for  tlie  calling 
u|>on  a  party  to  answer  a  parol  agreemei* 
certainly  lays  him  under  a  great  teiBpt** 
tion  to  commit  ;)erjury.  But  though  the 
preventing  perjury  was  one,  it  was  not  the 
sole  object  of  the  statute.  Another  object 
was  to  lay  down  a  clear  and  positire  rulei 
to  determine  when  the  contract  of  sale 
should  be  complete.  Tiiis  last  reasoa  bi^ 
great  force  ;  but  it  is  questionable,  if  tbf 
statute  had  in  view  so  niach  the  preventioii 
of  perjury  in  the  jwrty  defendant,  as  the 
prevention  of  it  in  witnesses.  There  is 
always  some  temptiition  in  the  defen* 
dant  to  commit  perjury  in  his  answer,  w 
all  cases  where  his  interest  is  conceroeJ; 
nevertheless,  he  is  required  generally  to 
answer,  on  oatli,  all  facta  chai^fnl  in  t^ 
bill." 

*  Rondeau  v,  Wyatt,  2  H.  BL  6S; 
Spurrier  v.  Fitzgerald,  6  Yea.  548. 

*  Child  v.  Cr^olphin,  I  Dick.  39 ;  &  c- 
cited  2  Bro.  Ch.  566  ;  Child  r.  Comber,  S 
Swanst.  423,  note. 
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opinion;  although,  perhaps,  he  was  not  called  upon  finally  to  adjudi- 
cate it.^ 

§  757.  But  later  judges  in  equity  have  expressed  a  strong  dissatis- 
faction with  this  opinion ;  and  it  may  now  be  deemed  to  be  entirely 
overruled,  and  the  doctrine  firmly  established,  that  even  where  the 
answer  confesses  the  parol  agreement,  if  it  insists,  by  way  of  defence, 
upon  the  protection  of  the  statute,  the  defence  must  prevail  as  a 
competent  bar.^  This  doctrine  seems  conformable  to  the  true  intent 
and  objects  of  the  statute  ;  for  it  is  diflBcult  to  perceive  how  a  party 
can  be  legally  bound  by  a  contract,  which  the  statute  declares  to  be 
invalid,  when  the  party  insists  upon  the  objection,  and  does  not  sub- 
mit to  waive  it.  It  has  been  forcibly  said  by  a  great  judge  in  equity, 
that  it  is  immaterial  what  admissions  are  made  by  a  defendant,  who 
insists  upon  the  benefit  of  the  statute,  for  he  throws  it  upon  the 
plaintiff  to  show  a  complete  written  agreement ;  and  it  can  be  no 
more  thrown  upon  the  defendant  to  supply  defects  in  the  agreement 
than  to  supply  the  want  of  an  agreement.** 

§  759.  In  the  next  place,  courts  of  equity  will  enforce  a  specific 
performance  of  a  contract  within  the  statute,  where  the  parol  agree- 
ment has  been  partly  earned  into  execution.  The  distinct  ground, 
upon  which  courts  of  equity  interfere  in  cases  of  this  sort,  is,  that 
otherwise  one  party  would  be  able  to  practise  a  fraud  upon  the 
other ;  and  it  could  never  be  the  intention  of  the  statute  to  enable 
any  party  to  commit  such  a  fraud  with  impunity.  Indeed,  fraud  in 
all  cases  constitutes  an  answer  to  the  most  solemn  acts  and  convey- 
ances, and  the  objects  of  the  statute  are  promoted,  instead  of  being 
obstructed,  by  such  a  jurisdiction  for  discovery  and  relief.*    And 


*  Cottington  v.  Fletcher,  2  Atk.  155, 
156  ;  Lacon  v.  Mertins,  3  Atk.  3.  It  is 
not  quite  certain  that  this  was  Lord  Hard- 
wicke's  opinion.  Tlie  case  of  Cottington 
r.  Fletcher  (2  Atk.  166)  might,  perhaps, 
have  turned  upon  a  point  of  pleading. 
But  the  dictum  in  Lacon  v.  Mertins  (3 
Atk.  8)  seems  direct.  Lord  Loughboroush, 
in  Moore  v.  Edwards  (4  Yes.  24),  said : 
**  There  is  a  case  in  Atkyns,  that  misleads 
people,  where  Lonl  Hnrdwicke  is  stated 
to  have  overruled  tbe  defence  upon  the 
statute,  merely  on  the  ground  that  the 
agreement  was  admitted.  I  had  occasion 
to  look  into  that ;  and  it  Ls  a  complete 
misstatement.  It  appears  by  Ijord  Hard- 
wicke's  own  notes,  tJiat  it  was  upon  the 
agreement  having  been  in  part  executed, 
that  he  determined  the  case."  See  also  Lonl 
St.  Leonards  on  Vendors,  ch.  4,  §  2,  p.  100 
(7th  edit.) ;  Evans  v.  Harris,  2  Ves.  &  Beam. 
361  ;  Morrison  v.  Tumour,  18  Ves.  175. 

*  Mr.  Baron  Eyre,  in  Eyre  v.  Ivison, 
and  Stewart  v.  Cai'eless,  in  1785  (cited  2 
Bro.  Ch.  663,  664),  and  Walters  v.  Mor- 
gan, 2  Cox,  369,  decided  the  point  directly 


in  favour  of  the  bar  of  the  statute  under 
such  circumstancen.  That  also  appears  to 
have  been  the  opinion  of  Lord  Tnurlow. 
Whitbread  v.  Brockhurst,  1  Bro.  Ch.  416, 
and  Mr.  Belt's  note ;  and  Whitchurch  v. 
Bevis,  2  Bro.  Ch.  55i',  568,  669.  Lord 
Rosslyn  held  the  same  opinion.  Rondeau 
V.  Wyatt,  2  H.  Bl.  68  ;  Moore  v.  Edwards, 
4  Yes.  23  ;  Cooth  v.  Jackson,  6  Ves.  17. 
So  Lord  Eldon  in  Cooth  v.  Jackson,  6  Yes. 
37,  and  Rowe  v.  Tweed,  15  Ves.  875  ;  and 
Sir  William  Grant,  in  Blagden  r.  Brad- 
bear,  12  Yes.  466,  471. 

'  Sir  William  Grant,  in  Blagden  v. 
Bradbear,  12  Ves.  471. 

*  See  Attorney-General  v.  Day,  1  Yes. 
221;  Walker  v.  Walker,  2  Atk.  100; 
Taylor  v.  Beech,  1  Ves.  297  ;  Buck  master 
V.  Harrop,  7  Ves.  346 ;  Whitbread  v, 
Brockhuret,  1  Bro.  Ch.  417  ;  8.  c.  2  Ves. 
k  B.  163,  note ;  Hawkins  v.  Holmes,  1  P. 
Will  770 ;  Wills  r.  Stradling,  8  Yea.  378  ; 
Moiphett  V.  Jones,  1  Swanst.  181  ;  Hare 
V.  Snearwood,  1  Yos.  Jr.  242  ;  Clinan  v. 
Cooke,  1  Sch.  &  Lefr.  41 ;  Mr.  Raithby's 
note  to  Hollis  v.  Edwards,  1  Vern.  169. 
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where  one  party  has  executed  his  part  of  the  agreement,  in  the  con- 
fidence that  the  other  party  would  do  the  same,  it  is  obvious,  that  if 
the  latter  should  refuse,  it  would  be  a  fraud  upon  the  former  to  suffer 
this  refusal  to  work  to  his  prejudice. 

§  760.  But  the  more  diflBcult  question  is  to  ascertain  what,  in  the 
sense  of  courts  of  equity,  is  to  be  deemed  a  part  performance,  so  as  to 
extract  the  case  from  the  reach  of  the  statute.  It  seems  formerly  to 
have  been  thought,  that  a  deposit,  or  security,  or  payment  of  the 
purchase-money,  or  of  a  part  of  it,  or  at  least  of  a  considerable  part  of 
it,  was  such  a  part  performance  as  took  the  case  out  of  the  statute. 
But  that  doctrine  was  open  to  much  controversy,  and  is  now  finally 
overthrown.^  Indeed,  the  distinction  taken  in  some  of  the  cases, 
between  the  payment  of  a  small  part  and  the  payment  of  a  consider- 
able part  of  the  purchase-money,  seems  quite  too  refined  and  subtle; 
for,  independently  of  the  diflSculty  of  saying  what  shall  be  deemed  a 
small,  and  what  a  considerable  part  of  the  purchase-money,  ea^h 
must,  upon  principle,  stand  upon  the  same  reason  ;  namely,  that  it  is 
a  part  performance  in  both  cases,  or  not  in  either.-  One  gi-ound, 
why  part  payment  is  not  now  deemed  a  part  performance,  sufficient 
to  take  a  case  out  of  the  statute,  is,  that  the  money  can  be  recovered 
back  again  at  law,  and,  therefore,  the  case  admits  of  full  and 
direct  compensation.^  This  ground  is  not,  however,  quite  satisfac- 
tory ;  for  the  party  may  become  insolvent  before  the  judgment  at 
law  can  be  executed.  Another  ground  has  been  stated,  which 
certainly  has  more  strength  in  it.     It  is,  that  the  statute  has  said, 


*  Clinan  v.  Cooke,  1  Sch.  &  Lefr.  40, 
41  ;  O'Herlihy  v.  Hedges,  1  Sch.  k  Lefr. 
129.  I  am  aware  that  this  may  seem 
strong  language.  But  the  direct  decisions 
and  dicta  in  some  questions  in  former 
times, — see  1  Froem.  486,  Case  664  (b)  ; 
Leak  v.  Morrice,  2  Ch.  Cas.  135  ;  Alsopp 
V.  Patten,  1  Vem.  472  ;  Seagood  v.  Meale, 
Prec  Ch.  660;  Pengal  v.  Ross,  2  Eq. 
Abr.  46,  pi.  12, — and  the  positive  decision 
of  Lord  Kedesdale  on  the  point,  in  Clinan 
V.  Cooke,  1  Sch.  &  Lefr.  41,  42,  seem  to 
justify  it.  There  are  also  other  modern 
cases,  in  which  the  contrary  doctrine  has 
been  treated  as  doubtful.  See  Buckmaster 
V.  Harrop,  7  Ves.  341,  346 ;  Coles  v.  Tre- 
cothick,  9  Ves.  234,  240  ;  Frame  v.  Daw- 
son, 14  Ves.  388  ;  Ex  parte  Hooper,  1 
Meriv.  7,  8  ;  t«.  v.  19  Ves.  479,  480. 

-  Lord  St.  Leonards  has  made  some  strik- 
ing remarks  on  this  subject,  in  his  Treatise 
on  Vendors,  ch.  3,  §  3,  p.  112  (7th  edit) ;  1 
Lord  St.  Leonai-ds  on  Vendors,  ch.  8,  §  7,  note 
10,  p.  209  (loth  edit),  which  deserve  to  be 
cited.  **  On  this  subject  "  (says  he)  *'  Sir 
William  Grant's  admirable  judgment,  in 
Butcher  v.  Butcher,  must  occur  to  every 
discerning  mind.     It.tums  on  a  subject  so 


applicable  to  the  present,  that  his  arpi- 
meut,  with  a  sligtit  alteration,  direetiT 
bears  upon  it  To  say  that  a  considerable 
share  of  the  purchase-money  must  be 
given,  is  rather  to  raise  a  question,  thaJi 
to  establish  a  rule.  What  is  a  consider- 
able share,  and  what  is  a  trifling  sum! 
Is  it  to  be  judged  of  upon  a  mere  state- 
ment of  the  sum  paid,  without  reference 
to  the  amount  of  the  purchase-money  I  U 
so,  what  is  the  sum  that  must  be  given 
to  call  for  the  interference  of  the  court  ? 
What  is  the  limit  of  amount  at  which  it 
ceases  to  be  trifling,  and  begins  to  be  sab- 
stantial?  If  it  is  to  be  considered  with 
reference  to  the  amount  of  the  purchase- 
money,  what  is  the  proportion  which  oo^t 
to  be  paid  ?  Mr.' Booth  also  was  impressed 
with  this  difficulty,  although  hia  senti- 
ments are  not  so  forcibly  expressed.  Where, 
he  asks,  will  you  strike  the  line?  And 
who  shall  settle  the  quantum,  that  shall 
suffice  in  payment  of  part  of  any  purchase- 
money,  to  draw  the  case  out  of  the  statute, 
or  asccilain  what  shall  be  deemed  so  trifling 
as  to  leave  the  case  within  it  ?  ** 

'  1  Lord  St  Leonards  on  Vendors,  ch.  8, 
§  7,  note  10,  p.  209  (10th  edit) 
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in  another  clause  (that  which  respects  contracts  for  goods),  that  part 
payment,  by  way  of  earnest,  shall  operate  as  a  part  performance. 
And  hence,  the  courts  have  considered  this  clause  as  excluding  agree- 
ments for  lands,  because  it  is  to  be  inferred,  that,  when  the 
legislature  said  it  should  bind  in  the  case  of  goods,  and  were  silent  as 
to  the  case  of  lands,  they  meant  that  it  should  not  bind  in  the  case  of 
lands.^ 

§  761.  But  a  more  general  ground,  and  that  which  ought  to  be 
the  governing  rule  in  ca&es  of  this  sort,  is,  that  nothing  is  to  be 
considered  as  a  part  performance  which  does  not  put  the  party  into  a 
situation  which  is  a  fraud  upon  him,  unless  the  agreement  is  fully 
performed.^  Thus,  for  instance,  if  upon  a  parol  agreement  a  man  is 
admitted  into  possession,  he  is  made  a  trespasser,  and  is  liable  to 
answer  as  a  trespasser,  if  there  be  no  agreement  valid  in  law  or 
equity.^  Now,  for  the  purpose  of  defending  himself  against  a  charge 
as  a  trespasser,  and  a  suit  to  account  for  the  profits  in  such  a  case, 
the  evidence  of  a  parol  agreement  would  seein  to  be  admissible  for 
his  protection ;  and  if  admissible  for  such  a  purpose,  there  seems  no 
reason  why  it  should  not  be  admissible  throughout.*  A  case  still 
more  cogent  might  be  put,  where  a  vendee,  upon  a  parol  agreement 
for  a  sale  of  land,  should  proceed  to  build  a  house  on  the  land,  in  the 
confidence  of  a  due  completion  of  the  contract.  In  such  a  case,  there 
would  be  a  manifest  fraud  upon  the  party,  in  permitting  the  vendor 
to  escape  from  a  due  and  strict  fulfilment  of  such  agreement.^  Such 
a  case  is  certainly  distinguishable  from  that  of  part  payment  of  the 
purchase-money,  for  the  latter  may  be  repaid,  and  the  parties  are 
then  just  where  they  were  before,  especially  if  the  money  is  repaid 
with  interest.  A  man  who  has  parted  with  his  money  is  not  in  the 
situation  of  a  man  against  whom  an  action  may  be  brought,  and  who 
may  otherwise  suffer  an  irreparable  injury.^ 

§  762.  In  order  to  make  the  acts  such  as  a  court  of  equity  will 
deem  part  performance  of  an  agreement  within  the  statute,  it  is 
essential  that  they  should  clearly  appear  to  be  done  solely  with  a 
view  to  the  agreement  being  performed.  For,  if  they  are  acts  which 
might  have  been  done  with  other  views,  they  will  not  take  the  case 
out  of  the  statute,  since  they  cannot  properly  be  said  to  be  done  by 
way  of  part  performance  of  the  agreement."     On  this  account,  acts. 


1  Clinan  v.  Cooke,  1  Sch.  &  Lefr.  40, 
41  ;  Pengall  v.  Ross,  2  Eq.  Abr.  46,  pi. 
12. 

'  Id. ;  Savage  v.  Foster,  9  Mod.  37. 

'^  Pain  V.  Cooms,  1  De  G.  &  J.  34. 

*'  Id^,  and  Foxcroft  i'.  Lister,  cited  Prec. 
Ch.  519  ;  Veru.  456  ;  Pengall  i\  Ross,  2 
E(j.  Ab.  46,  PL  12  ;  post,  §  763. 

*  Foxcroft  V,  Lister,  cited  2  Vein.  456 ; 
Prec.  Ch.   519.     That  the  improvements 


should  be  permanent  and  valuable,  in  order 
to  constitute  part  performance,  see  Wil- 
liams V.  Evans,  19  Eq.  547  ;  Cole  v.  Pil- 
kinton,  19  Eq.  174. 

"  Clinan  v.  Cooke,  1  Sch.  k  Lefr.  41, 
42.     See  Sutherland  v.  Briggs,  1  Hare,  26. 

'  Gunter  r.  Halsey,  Ambl.  686  ;  s.  c. 
1  West,  681  ;  Lacon  v.  Mertins,  3  Atk.  1  ; 
Ex  parte  Hooper,  19  Ves.  479 ;  Morphett 
V.  Jones,  1  Swanst  181. 
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merely  introductory  or  ancillary  to  an  agreement,  are  not  considered 
as  a  part  performance  thereof,  although  they  should  be  attended 
with  expense.  Therefore,  delivering  an  abstract  of  title,  giving  direc- 
tions for  conveyances,  going  to  view  the  estate,  fixing  upon  an 
appraiser  to  value  stock,  making  valuations,  admeasuring  the  lands, 
registering  conveyances,  and  acts  of  the  like  nature,  are  not  sufiScient 
to  take  a  case  out  of  the  statute.^  They  are  all  preliminary  proceed- 
ings, and  are,  besides,  of  an  equivocal  character,  and  capable  of  a 
double  interpretation ;  whereas  acts,  to  be  deemed  a  part  perform- 
ance, should  be  so  clear,  certain,  and  definite  in  their  object  and 
design^  as  to  refer  exclusively  to  a  complete  and  perfect  agreement, 
of  which  they  are  a  part  execution. 

§  763.  In  like  manner,  the  mere  possession  of  the  land  contracted 
for  will  not  be  deemed  a  part  performance,  if  it  be  obtained  wrong- 
fully by  the  vendue,  or  if  it  be  wholly  independent  of  the  contract 
Thus,  if  the  vendee  enter  into  possession,  not  under  the  contract,  but 
in  violation  of  it,  as  a  trespasser,  the  case  is  not  taken  out  of  the 
statute.  So;  if  the  vendee  be  a  tenant  in  possession  under  the 
vendor ;  for  his  possession  is  properly  referable  to  his  tenancy,  and 
not  to  the  contract.^  But  if  the  possession  be  delivered  and  obtained 
solely  under  the  contract ;  or  if,  in  case  of  tenancy,  the  nature  of  the 
holding  be  different  from  the  original  tenancy,  as  by  the  payment  of 
a  higher  rent,  or  by  other  unequivocal  circumstances,  referable  solely 
and  exclusively  to  the  contract ;  there,  the  possession  may  take  the 
case  out  of  the  statute.  Especially  will  it  be  held  to  do  so,  where 
the  party  let  into  possession  has  expended  money  in  building  or 
repairs,  or  other  improvements  ;  for  under  such  circumstances,  if  the 
parol  contract  were  to  be  deemed  a  nullity,  he  would  be  liable  to  be 
treated  as  a  trespasser ;  and  the  expenditure  would  not  only  operate 
to  his  prejudice,  but  be  the  direct  result  of  a  fraud  practised  upon 
him.^ 

§  763  a.  In   Pain   i\  Coombs,*   before    the   Court   of  Appeal    in 


*  Pembroke  v.  Thorpe,  3  Swanst.  437  ; 
Clarke  v.  Wright,  1  Atk.  12  ;  Whitbread 
V.  Brocklmrst,  1  Bro.  Ch.  412;  Whit- 
church V.  Bevis,  2  Bro.  Ch.  669,  566  ; 
Redding  v.  W' likes,  3  Bro.  Ch.  400  ;  Cooth 
V.  Jackson,  6  Yes.  17  ;  Stokes  v.  Moore,  1 
Cox,  219  ;  Frame  v.  Dawson,  14  Ves.  386. 

2  Cole  V.  White,  cited  1  Bro.  Ch.  409  ; 
Wais  V.  Stradling.  3  Ves.  878  ;  Smith  v. 
Turner,  Prec.  Ch.  561  ;  Savage  v.  Carroll, 
1  B.  &  Beatt  266,  282  ;  Frame  r.  Dawson, 
14  Ves.  886  ;  Lindsay  v.  Lynch,  2  Sch.  & 
Lefr.  1  ;  O'Reilly  v.  Thompson,  2  Cox, 
271  ;  Morphett  v.  Jones,  1  Swanst.  181. 

3  Butcher  v.  Staples,  1  Vem.  368  ;  Pike 
u.  Williams,  2  Vem.  455  ;  Lockey  v. 
Lockey,   Prec.   Ch.   518  ;  Earl  of  Ayles- 


ford's  case,  2  Str.  783  ;  Binstead  v.  Col- 
man,  Bunb.  65  ;  Lacon  v.  Mertius,  3  Atis. 
1  ;  Wills  r.  Stradling,  3  Ves.  378  ;  Kine 
V.  Balfe,  2  B.  &  Beatt.  348 ;  Denton  r. 
Stewart,  1  Cox,  258  :  Gregory  v.  Mighell, 
18  Ves.  8*28  ;  Morphett  v.  Jones,  1  Swanst 
1 72.  So  in  Fabian  v.  Nunn,  1  Ch.  35,  where 
a  landlord  had  verbally  agreed  with  his 
tenant  to  grant  him  a  lease  for  twenty-one 
veai-s  at  an  increased  rent,  and  the  tenant 
had  paid  one  quarter's  rent  at  the  higher 
rent,  it  was  held  this  increased  payment 
was  sufficient  part-performance  to  take  the 
case  out  of  the  statute,  and  specific  per- 
formance was  accordingly  decreed. 
*  1  De  Gex  ft  J.  84,  46. 
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Chancery,  it  is  suggested,  by  way  of  query,  whether  possession,  taken 
previously,  but  continued  after,  a  parol  agreement,  may  not  be  such 
part  performance  as  to  exclude  a  defence  founded  on  the  statute  of 
fi*auds.  There  is  no  reason  why  the  continuance  of  possession  under 
a  contract  may  not  be  regarded  as  much  part  performance  as  the 
taking  possession  under  the  contract.  Where  substantial  improve- 
ments are  subsequently  made,  in  faith  of  the  contract,  there  could  be 
no  question  it  should  be  regarded  as  part  performance.  In  the  very 
late  case  of  Maddison  v.  Aldei*son,^  the  question  as  to  what  acts  con- 
stitute part  performance  so  as  to  take  the  case  out  of  the  statute  was 
much  discussed.  The  facts  in  this  case  were  as  follows : — "  An 
intestate  induced  a  woman  to  serve  him  as  his  housekeeper  without 
wages  for  many  years,  and  to  give  up  other  prospects  of  establish- 
ment in  life,  on  the  faith  of  (according  to  the  woman's  evidence)  a 
verbal  promise  that  he  would  leave  her  a  life  estate  in  land.  On  his 
death  a  will  was  found  dated  many  years  after  the  verbal  promise 
had  been  made,  by  which  the  woman  was  left  the  life  estate  in  land. 
But  this  will  was  void  through  want  of  attestation.  The  woman 
then  brought  an  action  for  specific  performance  of  the  promise.  The 
case  was  first  heard  by  Mr.  Justice  Stephen,^  who  decided  in  her 
favour ;  but  the  decision  was  revei*sed  by  the  Court  of  Appeal,'*  and 
then  by  the  House  of  Lords,  on  the  ground  that  the  conduct  of  the 
woman  as  stated  by  herself  did  not  constitute  such  a  part  performance 
of  the  contract  as  had  been  held  by  former  cases  to  take  the  case  out 
of  the  statute,  for  her  mere  continuance  in  the  intestate's  service 
without  any  actual  payment  of  wages  was  not  such  an  act  as  to  be  in 
itself  evidence  of  a  new  contract,  much  less  of  a  contract  in  her 
master's  land.  It  was  explicable,  without  supposing  any  such  new 
contract,  as  easily  as  the  continuance  of  a  tenant  in  possession  after 
the  expiration  of  a  lease.  The  relinquishment  of  any  chance  which 
she  might  have  had  of  marriage  was  of  no  greater  force  than  the 
relinquishment  of  the  treaty  for  purchase  in  Lamas  v.  Bayley.^  The 
alleged  acts  of  part  performance  preceded,  and  therefore  could  not  be 
evidence  of,  any  contract  on  her  part ;  their  performance  was,  as  in 
O'Reilly  v,  Thompson,*^  a  condition  precedent,  without  the  fulfilment 
of  which  the  promise  which  the  jury  found  to  have  been  made  by 
Thomas  Alderson  could  not  on  his  part  become  a  binding  contract."^ 
§  763  6.  In  another  late  case,  Britain  v.  Rossiter,''  it  was  laid  down 
as  law  that  the  doctrine  of  part  performance,  whereby  a  contract  not 
enforceable  at  law,  owing  to  the  provisions  of  the  Statute  of  Frauds, 

^  8  App.  Cas.  467.  *  See  Earl  of  Selbome's,  L.  C,  speech  in 

3  5  £x.  D.  293.  Maddison  v,  Alderson,  8  App.  Cas.  467,  at 

■»  7  Q.  B.  D.  174.  .  p.  481. 

*  2  Vern.  627.  7  il  Q.  B.  D.  128, 

*  2  Cox,  271. 
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was  rendered  enforceable  at  equity,  was  confined  to  suits  as  to  the  sale  of 
interests  in  land,  and  that  its  operation  has  not  been  extended  by  the 
provisions  of  the  Supreme  Court  of  Judicature  Act,  1873,  sect.  25, 
siib-s.  7,  by  which  it  was  provided  that  "  stipulations  in  contracts  as 
to  time  or  otherwise,  which  would  not  before  the  passiug  of  this  Act 
have  been  deemed  to  be  or  to  have  become  of  the  essence  of  such 
contracts  in  a  court  of  equity,  shall  receive  in  all  courts  the  same 
construction  and  efifect  as  they  would  have  heretofore  received  in 
equity." 

§  764.  But,  in  order  to  take  a  case  out  of  the  statute,  upon  the 
ground  of  paiii  performance  of  a  parol  contract,  it  is  not  only  indis- 
pensable that  the  acts  done  should  be  clear  and  definite,  and  refer- 
able exclusively  to  the  contract,  but  the  contract  should  also  be 
established  by  competent  proofs  to  be  clear,  definite,  and  unequivocal 
in  all  its  terms.  If  the  terms  are  uncertain,  or  ambiguous,  ox  not 
made  out  by  satisfactory  proofs,  a  specific  performance  will  not  (as, 
indeed,  upon  principle  it  should  not)  be  decreed.  The  reason  would 
seem  obvious  enough  ;  for  a  court  of  equity  ought  not  to  act  upon 
conjecture  ;  and  one  of  the  most  important  objects  of  the  statute  was, 
to  prevent  the  introduction  of  loose  and  indeterminate  proofs  of  what 
ought  to  be  established  by  solemn  written  contracts.  Yet  it  is  cer- 
tain, that,  in  former  times,  very  able  judges  felt  themselves  at  liberty 
to  depart  from  such  a  reasonable  course  of  adjudication,  and  granted 
relief,  notwithstanding  the  uncertainty  of  the  terms  of  the  contract. 
In  other  words,  the  court  framed  a  contract  for  the  parties,  ex  cequo 
et  bono,  where  it  found  none.^  Such  a  latitude  of  jurisdiction  seems 
unwarrantable  upon  any  sound  principle;  and,  accordingly,  it  has 
been  expressly  renounced  in  more  recent  times.^  It  may,  perhaps,  be 
true,  that,  in  such  cases  of  part  performance,  the  court  will  not  he 
deterred  from  making  an  inquiry,  before  a  chief  clerk,  into  the  terms 
of  the  contract,  by  the  mere  fact  that  all  the  terms  are  not  sufficiently 
before  the  court  to  enable  it  to  make  a  final  decree.^  But  if  such 
an  inquiry  should  end  in  leaving  the  contract  uncertain,  so  that 
the  court  cannot  say  what  its  precise  import  and  limitations 
are,  then  the  court  will  withhold  a  final  decree  for  a  specific 
performance.* 

§  765.  It  must  be  admitted  that  the  exceptions,  thus  allowed,  do 
greatly  trench  upon  the  policy  and  objects  of  the  Statute  of  Frauds ; 

1  Anon.,  5  Vin.  Abr.  523,  PI.  40  ;  id.  2  B.  &  Beatt.  451  ;  Toole  v.  Medicott,  1 

522,   PI.   38 ;  Anon.,   cited  6  Ves.    470 ;  B.   &   Beatt.    404  ;  Lindsay  v.   Lynch,   2 

Allan  V.  Bower,  3  Bro.  Ch.  149.  Sch.  &  Lefr.  6. 

3  See  Boardman  v.  Mostyn,  6  Mes.  467,  ^  Allan  v.  Bower,  3  Bro.  Ch.  149,  and 

470  ;  Clinan  v.  Cooke,  1  Sch.  &  Lefr.  22,  Mr.  Belt's  notes,  p.  151,  notes  (2),  (3) ;  1 

40  ;  Symondson  v.  Tweed,  Prec.  Ch.  374 ;  Sch.  &  Lefr.  33,  3tf,  37  ;  Harnett  v.  Yield- 

Forstcr  v.  Hale,  3  Ves.  712,  713  ;  Savage  ing,  2  Sch.  &  Lefr.  555. 

V.  Carroll,  1  B.  &  Beatt.  266,  551 ;  s.  c.  *  Lindsay  v.  Lynch,  2  Sch.  &  Lefr.  7,  8. 
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and,  perhaps,  there  might  have  been  as  much  wisdom  origiDally  in 
leaving  the  statute  to  its  full  operation,  without  any  attempt  to 
create  exceptions,  even  in  cases  where  the  statute  would  enable  the 
paity  to  protect  himself  from  a  performance  of  his  contract  through  a 
meditated  fraud.  For,  even  admitting  that  such  cases  might  occur, 
they  would  become  more  and  more  rare  as  the  statute  became  better 
understood  ;  and  a  partial  evil  ought  not  to  be  permitted  to  control  a 
general  convenience.  And,  indeed,  it  is  far  from  being  certain  that 
these  very  exceptions  do  not  assist  parties  in  fraudulent  contrivances, 
and  increase  the  temptations  to  peijury,  quite  as  often  as  they  do 
assist  them  in  the  promotion  of  good  faith  and  the  furtherance  of 
justice.  These  exceptions  have  also  led  to  great  embarrassments  in 
the  actual  administration  of  equity ;  and  although  in  some  cases  one 
may  clearly  see  that  no  great  mischiefs  can  occur  from  enforcing  them, 
yet  in  others,  difficulties  may  be  stated  in  their  practical  application, 
which  compel  us  to  pause,  and  to  question  their  original  propriety. 

§  766.  Considerations  of  this  sort  have  led  eminent  judges  to 
declare  that  they  would  not  carry  the  exceptions  of  cases  from  the 
Statute  of  Frauds  farther  than  they  were  compelled  to  do  by  former 
decisions.^  Lord  Redesdale  has  strongly  said,  "The  statute  was 
made  for  the  purpose  of  preventing  perjuries  and  frauds,  and  nothing 
can  be  more  manifest  to  any  person  who  has  been  in  the  habit  of  prac- 
tising in  courts  of  equity,  than  that  the  relaxation  of  that  statute  has 
been  a  ground  of  much  perjury  and  much  fraud.  If  the  statute  had 
been  rigorously  observed,  the  result  would  probably  have  been,  that 
few  instances  of  parol  agreements  would  have  occurred.  Agreements 
would,  from  the  necessity  of  the  case,  have  been  reduced  to  writing. 
Whereas,  it  is  manifest,  that  the  decisions  on  the  subject  have  opened 
a  new  door  to  fraud ;  and  that,  under  pretence  of  part  execution,  if 
possession  is  had  in  any  way  whatsoever,  means  are  frequently  found 
to  put  a  court  of  equity  in  such  a  situation  that,  without  departing 
from  its  rules,  it  feels  itself  obliged  to  break  through  the  statute. 
And  I  remember,  it  was  mentioned  in  one  case,  in  argument,  as  a 
common  expression  at  the  bar,  that  it  had  become  a  practice  to 
improve  gentleTnen  out  of  their  estates.  It  is,  therefore,  absolutely 
necessai-y  for  courts  of  equity  to  make  a  stand,  and  not  carry  the 
decisions  farther."  ^ 


>  Cooth  V.  Jackson,  6  Yes.  22,  27  ; 
Lindsay  v.  Lynch,  2  Scb.  &  Lefr.  5. 

'  Lindsay  v.  Lynch,  2  Sch.  k  Lefr.  4,  5, 
7.  See  also  Harnett  v.  Yielding,  2  Sch. 
k  Lefr.  649  ;  O'Reilly  r.  Thompson,  2  Cox, 
271,  273;  Shepherd  v.  Shepherd,  1  Md. 
Ch.  Dec,  247  ;  Foniter  v.  Hale,  3  Yes.  712, 
71S;  Britain  v,  Rossiter,  11  Q.  B.  D.  123. 
Lord  Alvanle/s  remarks,  in  Forster  v. 


Hale,  3  Yes.  712,  713,  are  striking.  *'I 
admit,"  said  he,  "  my  opinion  is,  that  the 
court  hns  gone  rather  too  far  in  permitting 
part  performance  and  other  circumstances 
to  take  cases  out  of  the  statute,  and  then, 
unavoidably  perhaps,  after  establishing  the 
agreement,  to  admit  parol  evidence  of  the 
contents  of  that  agreement.  As  to  part 
performance,  it  mi^t  be  evidence  of  some 
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§  767.  We  have  already  had  occasion  to  see  that  parol  agreements, 
even  with  part  performance,  will  not  be  decreed  to  be  specificaUv 
executed  unless  the  whole  terms  of  the  contract  are  clear  and  defi- 
nitely ascertained.  The  same  rule  applies  to  cases  of  written  con- 
tracts.^ If  they  are  not  certain  in  themselves,  so  as  to  enable  the 
court  to  arrive  at  the  clear  result  of  what  all  the  terms  are,  they  will 
not  be  specifically  enforced.  In  the  first  place,  it  would  be  inequitable 
to  cairy  a  contmct  into  effect,  where  the  court  is  left  to  ascertain  the 
intentions  of  the  parties,  by  mere  conjecture  or  guess  ;  for  it  might 
be  guilty  of  the  error  of  decreeing  precisely  what  the  parties  never 
did  intend  or  contemplate.^  In  the  next  place,  if  any  terms  are  to  be 
supplied,  it  must  be  by  parol  evidence ;  and  the  admission  of  such 
evidence  would  let  in  all  the  mischief  intended  to  be  guarded  against 
by  the  statute.  Indeed,  it  would  be  inconsistent  with  the  general 
principles  of  evidence  (although  there  are  exceptions)^  which  are 
administered  in  courts  of  equity,  as  well  as  in  courts  of  law ;  for  the 
general  rule  in  both  courts  is,  that  parol  evidence  is  not  admissible  to 
vary,  annul,  or  explain  a  written  contract.*  A  contract  cannot  rest 
partly  in  writing  and  partly  in  parol.  The  writing  is  the  highest 
evidence,  and  does  away  with  the  necessity  and  effect  of  the  parol 
evidence,  if  it  is  contradictory  to  it. 

§  767  a.  In  the  late  case  of  Shardlow  c.  Cotterell,"  the  facts  were  as 
follows: — "A  house  and  premises  were  put  up  for  sale  by  auction 
under  conditions  of  sale  which  did  not  contain  any  description  of 
what  was  sold,  but  were  so  expressed  that  it  could  be  inferred  from 
them  that  the  subject  of  sale  was  real  estate.  One  Shardlow  became 
the  purchaser.     After  the  sale  the  auctioneer  signed  and  gave  to  him 


afpreement ;  bnt  of  what,  must  be  left  to 
parol  evidenco.  I  ahvnys  thought  the 
court  went  a  ^eat  wiiy.  They  ought  not 
to  have  held  it  evideucii)  of  an  unkno^vn 
agreement,  but  to  have  had  the  money 
laid  out  repaid.  It  ought  to  have  been  a 
compensation.  Those  cases  are  very  dis- 
satisfactory. It  was  very  right  to  say,  the 
statute  should  not  be  an  engine  of  fraud  ; 
therefore,  compensation  would  have  been 
very  proper.  They  have,  however,  gone 
farther;  saying,  it  was  clear  there  m'ss 
some  agreement,  and  letting  them  prove 
it.  But  how  does  tlie  circumstance  of  a 
man  having  laid  out  a  great  deal  of  money 
prove  that  he  is  to  have  a  lease  lor  99 
years  I  The  common  sense  of  the  thing 
would  have  been  to  have  let  them  bring 
an  action  for  the  money.  I  should  pause 
upon  such  a  case.'* 

»  Antey  §§  751,  764  ;  Harnett  v.  Baker, 
20  Eq.  60 ;  Vickers  v.  Vickers,  4  Eq.  629. 

3  Lindsay  r.  Lvnch,  2  Sch.  &  Lefr.  7, 
8  ;  Harnett  v.  Yielding,  2  Sch.  k  Lefr.  666 ; 
Holloway  v.  Headington,  8  Simons,  324. 


^  Some  of  these  exceptions  have  been 
already  considered  under  the  heads  of 
Accident,  Mistake,  and  Fraud;  but  the 
fuU  examination  of  the  subject  belongs  to 
a  treatise  on  Evidence. 

*  3  Starkie  on  Evid.  Pt.  4,  pp.  996  to 
1016;  Parterichc  v.  Powlet,  2  Atk.  388; 
Tinney  v.  Tinney,  3  Atk.  8  ;  Lawson  v. 
Laude,  1  Dick.  346  ;  Townshend  t?.  Stan- 
groom,  6  Ves.  328  ;  Rich  tJ.  Jackson  in 
note,  6  Ves.  334,  note  (c) ;  Woollsm  r. 
Heam,  7  Ves.  211  ;  Clinan  r.  Cooke,  1 
Sch.  k  Lefr.  33  to  39 ;  S<juiiv  r.  Camp- 
bell, 1  Mylne  k  Craig,  480.  For  oases 
where  jiarol  evidence  was  admitted  to 
identify  the  property,  see  McMurray  v. 
Spicer,  6  Eq.  627. 

*  20  Ch.  D.  90.  See  also  Macdonald  r. 
Longbottom,  I.E.  k  E.  977 ;  Ogilvie  r. 
Foljambe,  3  Mer.  68 ;  Bleakley  v.  Smith, 
11  Sim.  160.  See  also  Long  v.  Millar,  4 
G.  P.  0.  460 ;  liofisiter  r.  Miller,  8  App 
Cas.  124  ;  Sale  v,  Lambert,  18  Eq.  1  ;  Moy 
r.  Thomson,  20  Ch.  D.  706. 
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the  following  memoranduin  at  the  foot  of  the  conditions :  '  The  pro- 
perty duly  sold  to  A.  Shardlow,  Butcher,  Pinxton,  and  deposit 'paid  at 
close  of  sale/  and  at  the  same  time  signed  and  gave  to  him  the  follow- 
ing receipt :  '  Pinxton,  March  29, 1880.  Received  of  Mr.  A,  Shardlow 
the  sum  of  £21  as  deposit  on  property  purchased  at  £4i20  at  Sun 
Inn,  Pinxton,  on  the  above  date.  Mr.  G.  Cotterell,  owner.*  It  was 
held  by  the  Court  of  Appeal  that  the  receipt,  memorandum,  and 
conditions,  contained  a  sufficiently  definite  description  of  the  property 
sold  to  enable  the  court  to  receive  parol  evidence  of  what  the  pro- 
perty consisted,  and  that  the  Statute  of  Frauds  was  no  defence  to  an 
action  for  specific  performance,  and  by  the  majority  of  the  court  that 
the  receipt  taken  by  itself  complied  with  the  requirements  of  the 
statute." 

§  768.  Another  exception  to  the  statute,  turning  upon  similar  con- 
siderations, is,  where  the  agreement  is  intended  by  the  parties  to  be 
reduced  to  writing,  according  to  the  statute ;  but  it  is  prevented 
from  being  done  by  the  fraud  of  one  of  the  parties.  In  such  a  case, 
courts  of  equit}'  have  said  that  the  agreement  shall  be  specifically 
executed,  for  otherwise,  the  statute,  designed  to  suppress  fraud, 
would  be  the  greatest  protection  to  it.^  Thus,  if  one  agreement  in 
writing  should  be  proposed  and  drawn,  and  another  should  be  frau- 
dulently and  secretly  brought  in  and  executed  in  lieu  of  the  former, 
in  this  and  the  like  cases,  equity  would  relieve.  So,  if  instructions 
are  given  by  an  intended  husband  to  prepare  a  marriage  settlement, 
and  he  promises  to  have  the  settlement  reduced  to  writing,  and  then 
fraudulently  and  secretly  prevents  it  from  being  done,  and  the  mar- 
riage takes  effect,  in  consequence  of  false  assurances  and  contrivances^ 
a  specific  perfonnance  will  be  decreed."  But,  if  there  has  been  no 
fraud,  and  no  agreement  to  reduce  the  settlement  to  writing ;  but 
the  other  party  has  placed  reliance  solely  upon  the  honour,  word,  or 
promise  of  the  husband,  no  relief  will  be  granted  ;'^  for  in  such  a  case 
the  party  chooses  to  rest  upon  a  parol  agreement,  and  must  take  the 
consequences.*  And  the  subsequent  marriage  is  not  deemed  a  part 
performance,  taking  the  case  out  of  the  statute,  contrary  to  the  rule 
which  prevails  in  other  cases  of  contract.  In  this  respect  it  is  always 
treated  as  a  peculiar  case  standing  on  its  own  grounds.^     So,  if  a  man 


»  Montacute  v.  Maxwell,  1  P.  Will.  618  ; 
8.  c.  1  Eq.  Abr.  19  ;  Prec.  Ch.  526. 

3  Ibid.  See  anU,  §§  331,  374,  note  ; 
Taylor  v.  Beech,  1  Ves.  297,  298  ;  Kedding 
V.  Wilkes,  3  Bro.  Ch.  400  ;  Dundas  v, 
Dutens,  1  Ves.  Jr.  196,  199  ;  8.  c.  2  Cox, 
234. 

*  Ibid.     But  see  ante,  §  374,  note. 

*  It  has  sometimes  been  attempted  to 
except  from  the  statute  cases  where  the 
parties  have  expressly  agreed  tliat  their 
contract  should  be  reiluced    to  writing. 


But  this  doctrine,  except  in  cases  of  fraud, 
has  been  expressly  denial.  Hollis  r.  White- 
ing,  1  Vern.  liSl,  159 ;  Whitchurch  v, 
Bovis,  2  Bro.  Ch.  565. 

^  See  Taylor  v.  Beech,  1  Ves.  297,  298 ; 
Dundas  v.  Duteus,  1  Ves.  Jr.  195,  199  ; 
8.  0.  2  Cox,  233  ;  Hedding  v.  Wilkes.  3 
Bro.  Ch.  400,  401.  But  in  Ungley  r. 
Ungley,  4  Ch.  D.  73,  .'>  Ch.  D.  887,  where 
a  father  verbtilly  promised,  in  considera- 
tion of  his  daughter's  marriage,  a  house  as 
a  wedding  pi-esent,  and  the  daughter  and 
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should  treat  for  a  loan  of  money  on  mortgage,  and  the  conveyance  is 
to  be  by  an  absolute  deed  of  the  mortgagor,  and  a  defeasance  by  the 
mortgagee ;  and,  after  the  absolute  deed  is  executed,  the  mortgagee 
fraudulently  refuses  to  execute  the  defeasance,  equity  will  decree  a 
specific  performance.^  So,  where  a  father  had  purchased  lands  in 
fee,  and  on  his  deathbed  told  his  eldest  son  that  the  lands  were  pur- 
chased with  his  second  son's  money,  and  that  he  intended  to  give 
them  to  him,  and  the  eldest  son  promised  that  he  should  enjoy  them 
accordingly,  and  the  father  died,  and  the  eldest  son  refused  to 
comply  with  his  promise ;  it  was  held  that  the  promise  should  be 
specifically  performed,  upon  the  ground  of  fraud,  notwithstanding  the 
objection  that  there  ought  to  have  been  a  declaration  of  the  use  or 
trust,  under  the  statute.^  Other  cases  of  a  like  character  have 
occurred  under  the  head  of  fraud,  and  similar  considerations  may 
apply  in  cases  of  accident  and  mistake,  clearly  and  incontrovertibly 
made  out.'^ 

§  769.  And  here  it  is  importajit  to  take  notice  of  a  distinction 
between  the  case  of  a  plaintifif  seeking  a  specific  performance  in 
equity,  and  the  case  of  a  defendant,  resisting  such  a  performance. 
We  have  already  seen,  that 'the  specific  execution  of  a  contract  in 
equity  is  a  matter,  not  of  absolute  right  in  the  party,  but  of  sound 
discretion  in  the  court.*  Hence,  it  requires  a  much  less  strength  of 
case  on  the  part  of  the  defendant  to  resist  a  bill  to  perform  a  contract, 
than  it  does  on  the  part  of  the  plaintiff  to  maintain  a  bill  to  enforce 
a  specific  performance.^  When  the  court  simply  refuses  to  enforce 
the  specific  performance  of  a  contract,  it  leaves  the  party  to  his 
remedy  at  law.®  An  agreement  to  be  entitled  to  be  carried  into 
specific  performance,  ought  (as  we  have  seen)  to  be  certain,  fair  and 
just  in  all  its  parts.''  Courts  of  equity  will  not  decree  a  specific  per- 
formance in  cases  of  fraud  or  mistake  ;  ®  or  of  hard  and  unconscion- 
able bargains  ;  or  where  the  decree  would  produce  injustice  ;  or  where 


licr  husband  went  into  possession  accord- 
ingly, this  was  held  sufficient  part-per- 
formance to  take  the  case  out  of  the 
statute. 

*  Maxwell  v.  Montacute,  Prec.  Oh.  626  ; 
Walker  v.  Walker,  2  Atk.  99 ;  Young  v. 
Peachy,  2  Atk.  258  ;  Joyncs  v.  Statham, 
3  Atk.  889. 

2  Sellack  v.  Hanis,  5  Yin.  Abridg.  521, 
pi.  31  ;  aiUe,  §  256  ;  Podmore  v.  Gunning, 
7  Sim.  6i4  :  post,  §  1265. 

3  See  ante,  under  the  heads  of  Accident^ 
Mistake,  and  Fratid,  §§  99,  182,  206,  256, 
386  ;  id.  §  11.  nn.  1  to  27,  pp.  268  to  271  ; 
Iniliam  v.  Child,  1  Bro.  Ch.  Cas.  92  ;  Pym 
V.  Blackburn,  3  Yes,  38,  note  (a),  (Anier. 
edit. ) ;  Pember  r.  Mathers,  1  Bro.  Ch.  54  ; 
Whitchurch  v.  Bevis,  2  Bro.  Ch.  665.  See 
Attorney-General  r.  Sitwell,  1  Younge  & 


Coll.  683  ;  Attorney-General  v,  Jackson,  6 
Hare,  366. 

*  Ante  §  742. 

«  Yigers  v.  Pike,  8  CI.  &  F.  662,  646, 
and  Lord  Cottenhani's  remarks,  p.  646. 
l^yson  V,  Watts,  1  Md.  Ch.  Dec.  1. 

•  Yigera  v.  Pike,  8  CI.  &  F.  562,  646. 
In  this  respect  it  differs  greatly  from 
the  case  of  an  executed  contract ;  for 
if  a  court  of  equity  should  refuse  to 
administer  equities  founded  upon  a  deed 
executed,  it  would  leave  the  party  apjdy- 
ing  wi  til  out  a  remedy.     Ibid. 

'  Buxton  V.  Lister,  3  Atk.  886  ;  Hart- 
nett  V.  Yielding,  2  Sch.  &  Lefr.  554 ; 
EUard  v.  Landafl",  1  B.  &  Beatt.  250; 
ajitc,  §§  693,  760,  751,  767,  792.  See  also 
Brysdale  r.  Mace,  5  De  G.,  M.  &  J.  103. 

«  Davis  r.  Shepherd,  1  Ch.  410.    Where 
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it  would  compel  the  party  to  an  illegal  or  immoral  act ;  or  where  it 
would  be  against  public  policy ;  ^  or  where  it  would  involve  a  breach 
of  trust ;  or  where  a  performance  has  become  impossible  ;  and,  gene- 
rally, not  in  any  qases  where  such  a  decree  would  be  inequitable  under 
all  the  circumstances.^ 

§  770.  But  courts  of  equity  do  not  stop  here ;  for  they  will  let  in 
the  defendant  to  defend  himself,  by  evidence  to  resist  a  decree,  where 
the  plaintiff  would  not  always  be  permitted  to  establish  his  case  by 
the  like  evidence.  Thus,  for  instance,  courts  of  equity  will  allow  the 
defendant  to  show,  that,  by  fraud,  accident,  or  mistake,  the  thing 
bought  is  different  from  what  he  intended ;  or  that  material  terms 
have  been  omitted  in  the  written  agreement ;  or  that  there  has  been 
a  variation  of  it  by  parol ;  ^  or  that  there  has  been  a  parol  discharge 
of  a  written  contract.*  The  ground  of  this  doctrine  is  that  which  has 
been  already  alluded  to,  that  courts  of  equity  ought  not  to  be  active 
in  enforcing  claims,  which  are  not,  under  the  actual  circumstances, 
just,  as  between  the  parties.  The  statute  has  said,  that  no  person 
shall  be  charged  with  the  execution  of  an  agreement,  who  has  not 
pei-sonally,  or  by  his  agent,  signed  a  written  agreement.  But  the 
statute  does  not  say,  that,  if  a  written  agreement  is  signed,  the  same 
exceptions  shall  not  hold  to  it,  as  did  .before  the  statute.     Now,  before 


mistake  is  not  mutual,  but  parties  can 
be  restored  to  statu  quOf  eauity  will  rectify 
with  option  on  part  of  aefendant  to  re- 
scind. Harris  v.  Pepperell,  5  £q.  1.  See 
Bloomer  v.  Spittle,  13  Ecj.  427. 

^  Where  the  contract  is  illegal  or  against 
public  policy,  it  cannot  be  enforced.  So 
contract  of  a  director  with  his  railroad. 
Flanagan  v.  Great  Western  Railway,  7 
Eq.  116  ;  so  where  there  were  by- bidders, 
Mortimer  v.  Bell,  1  Ch.  10. 

2  AjUe,  §  660  ;  Kimborley  v.  Jennings, 
6  Sim.  340  ;  Harnett  v.  Yielding,  2  Sch. 
&  Lefr.  554,'  555  ;  Greenaway  v.  Adams, 
13  Ves.  399,  400  ;  Denton  v.  Stuart,  1 
Cox,  258. 

8  Woollam  V.  Hearn,  7  Ves.  211. 

*  Joynes  v.  Statham,  3  Atk.  388  ; 
Townshend  v.  Stangroom,  6  Ves.  328  ; 
Clarke  v.  Grant,  14  Ves.  519  ;  15  Ves. 
523  ;  Winch  v.  Winchester,  1  Ves.  & 
Beam,  375  ;  Price  v.  Dyer,  17  Ves.  356  ; 
Rich  V.  Jackson,  4  Bro.  Ch.  514 ;  6  Ves. 
Jr.  334,  note ;  Robson  v.  Collins,  7  Ves. 
130;  Ogilvie  v.  Foljarabe,  3  Meriv.  53; 
Squire  v.  Campbell,  1  Mylne  &  Craig,  180 ; 
The  London  and  Birmingham  Railway  Co. 
V.  Winter,  1  Craig  &  Phillips,  60,  61,  63  ; 
Pope  V.  Garland,  4  Younge  k  Coll.  894  ; 
Malins  v.  Freeman,  2  Keen,  25,  34 ;  ante, 
§§  153,  154,  155,  760  a.  The  cases  of  this 
subject  are  very  numerous,  and  are  com- 
mented on  with  great  care  by  Lord  St.  Leo- 
nards in  his  Treatise  on  Vendors,  cli.  3, 


§  4,  pp.  125  to  140  (7th  edit.),  ch.  3,  §  8, 
nn.  18  to  28,  pp.  224  to  231  (10th  edit), 
to  which  the  reader  is  referred.  Lord  St. 
Leonards  states,  that  whether  an  absolute 
parol  discharge,  not  followed  by  any  other 
agreement,  upon  which  the  parties  have 
acted,  can  be  set  up,  even  as  a  defence 
in  equity,  is  questionable.  He  gives  the 
result  of  the  authorities,  as  to  a  parol 
variation,  as  follows  :  ''1.  That  evidence 
of  it  is  totally  inadmissible  at  law.  2. 
That  in  equity  the  roost  uneouivocal  proof 
of  it  will  be  expected.  3.  That  if  it  be 
proved  to  the  satisfaction  of  the  court,  and 
be  such  a  variation  as  the  court  will  act 
upon  ;  yet,  it  can  only  be  used  as  a  defeiux 
to  a  bill  demanding  a  specific  performance, 
and  is  inadmissible,  as  a  ground  to  compel 
a  specific  performance  ;  unless,  4.  There- 
has  been  such  a  part-performance  of  the 
new  parol  agreement  as  would  enable  the 
court  to  grant  its  aid  in  the  case  of  an 
original  independent  agreement ;  and  then 
in  the  view  of  equity,  it  is  tantamount  to 
a  written  agi'eenient. "  The  case  of  Ormerod 
V.  Hardman,  5  Ves.  722,  turned  upon  a 
different  point.  There  the  object  of  the 
parol  evidence  was  not  to  establish  any 
fraud  or  mistake  of  the  intention  of  the 
parties,  but  to  add  a  new  term  to  the 
contract  by  parol,  which  was  held  in- 
admissible, even  as  a  defence  against  a 
specific  performance. 
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the  statute,  if  a  bill  had  been  brought  for  a  specific  performance,  and 
it  had  appeared  that  the  agreement  had  been  prepared  contrary  to 
the  intentions  of  the  defendant,  he  might  have  resisted  the  perform- 
ance of  it.  The  statute  has  made  no  alteration  in  this  respect  in  the 
situation  of  the  defendant.  It  does  not  say  a  written  agreement  shall 
bind  ;  but  only  that  an  unwritten  agreement  shall  not  bind.^ 

§  770  a.  But  in  the  case  of  a  plaintiff  seeking  the  specific  perform- 
ance of  a  contract,  if  it  is  reduced  to  writing,  courts  of  equity  will  not, 
ordinarily,  entertain  a  bill,  to  decree  a  specific  performance  thereof 
with  variations  or  additions,  or  new  terms,  to  be  made  and  introduced 
into  it  by  parol  evidence  ;  for,  in  such  a  case,  the  attempt  is  to  enforce 
a  contract  partly  in  writing  and  partly  by  parol ;  and  courts  of  equity 
deem  the  writing  to  be  higher  proof  of  the  real  intentions  of  the 
parties  than  any  parol  proof  can  generally  be,  independently  of  the 
objection  which  arises,  in  many  cases,  under  the  Statute  of  Frauds.- 
There  are,  however,  certain  exceptions  to  this  doctrine,  which  have 
been  allowed  to  prevail ;  as,  for  example,  where  the  omission  ha.s 
been  by  fraud  ;  ^  and  in  cases  not  within  the  reach  of  the  Statute  of 
Frauds,  where  there  has  been  a  clear  omission  by  mistake.^    So,  also, 
where  the  defendant  sets  up,  in  his  defence  to  a  bill  for  the  specific 
performance  of  a  written  contract,  that  there  has  been  a  parol  varia- 
tion, or  addition  thereto  by  the  parties  ;  if  the  plaintiff  assents  there- 
to,  he   may  amend  his  bill,  and  at  his  election   have   a  specific 
performance  of  the  written  contract,  with  such  variations  or  additions 
so  set  up  ;  for,  under  such  circumstances,  there  is  a  written  admission 
of  each  party  to  the  parol  variation  or  addition,  and  there  can  be  no 
danger  of  injury  to  the  parties,  or  evasion  of  the  rules  of  evidence,  or 
of  the  Statute  of  Frauds.^    So,  the  court  may  decree  a  specific  per- 
formance in  favour  of  the  plaintiff,  notwithstanding  he  does  not  make 


1  Clinan  v.  Cooke,  1  Sch.  k  Lefr.  39  ; 
Bann  v.  Hughes,  7  Term,  850,  note ; 
Clarke  v.  Grant,  14  Yes.  524. 

3  Joynes  v.  Statham,  3  Atk.  388  ;  Town- 
shend  v.  Stangroom,  6  Yes.  328  ;  Rams- 
bottom  V,  Go^en,  1  Yes.  k  Beam.  165  ; 
The  London  and  Birmingham  Railway  Co. 
V.  Winter,  1  Craig  &  PhiUips,  67,  62  ; 
ante,  §  770 ;  Snelling  v.  Thomas,  17  £q. 
303. 

s  Anie,  §§  162,  168,  164. 

*  Henkle  v.  Royal  £xch.  Assur.  Co., 
1  Yes.  317  ;  Motteux  v.  London  Assur. 
Co.,  1  Atk.  645  ;  arUe,  §§  152,  166  ;  poat, 
§  1018. 

'  The  London  k  Birmingham  Railway 
Co.  V,  Winter,  1  Craig  k  Phillips,  67.  On 
this  occasion,  Lord  Cottenham  said  :  ''This 
is  not  a  case  within  the  meaning  of  those 
decisions,  in  which  the  court  has  said  that 
it  will  not  specifically  perform  the  contract 
with  a  variation.     If  the  court  finds  a 


written  contract  has  been  entered  into, 
and  the  plaintiff  says,  'That  was  agreed 
upon,  but  then  there  were  certain  other 
terms  added,  or  certain  variations  made/ 
the  court  holds,  that  in  such  a  case  the 
contract  is  not  in  the  writing,  but  in  the 
terms,  which  are  verbally  stated,  to  have 
been  the  agreement  between  the  parties ; 
and  therefore  refuses  specifically  to  per- 
form such  an  agreement.  On  the  other 
hand,  it  is  quite  competent  for  the  de- 
fendant to  set  up  a  variation  from  the 
written  contract ;  and  it  will  depend  on 
the  particular  circumstances  of  each  case, 
whether  that  is  to  defeat  the  plaintiff's 
title  to  have  a  specific  performance,  or 
whether  the  court  will  perform  the  con- 
tract, taking  care  that  the  subject-matter 
of  this  parol  agreement  or  understanding 
is  also  carried  into  effect,  so  that  au 
parties  may  have  the  benefit  of  what  they 
contracted  for.     That  this  is  the  rule  of 


§  770  a — 770  c]  specific  performanck. 
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out  the  case  stated  by  bis  bill,  if  he  offers  to  coraply  with  the  contract 
as  set  forth  in  the  defendant's  answer,  and  as  the  defendant  states  it.^ 

§  770  b.  But  in  Jeffrey  v,  Stephens,-  it  was  decided,  that  where  the 
defendant  set  up  in  his  answer  a  different  agreement  from  that  which 
the  plaintiff  sought  to  have  enforced,  and  one  which  the  plaintiff  had 
always  repudiated,  he  was  not  entitled  to  have  the  agreement  set  up 
by  defendant  specifically  performed.  And  it  must  be  obvious  to 
every  one  familiar  with  the  proceedin<Ts  in  courts  of  ccjuity,  that, 
under  such  circumstances,  the  plaintiff  could  never  claim  to  have  tlie 
contract  admitted  by  defendant  made  the  basis  of  a  decree  in  his 
favour,  when  it  differed  essentially  from  the  one  alleged  in  his  bill; 
since  the  decree  must  correspond  with  the  allegations  in  the  bill,  ns 
well  as  with  the  proof.  And  it  is  always  matter  of  discretion  in  the 
court,  whether  to  allow  an  amendment  in  the  bill,  after  issue  joined. 
But  when  the  parties  come  to  an  agreement  in  regard  to  the  true 
state  of  the  facts,  it  is  usual  to  allow  the  plaintiff  to  withdraw  his 
reply  and  so  amend  his  bill,  or  to  take  such  a  decree  as  the  admis- 
sions in  the  defendant's  answer  will  entitle  him  to  have. 

§  770  c.  But  in  Smith  v.  Wheatcroft,''  which  was  an  action  for 
specific  performance  of  a  contract  as  expressed  in  a  document  stated 
by  the  plaintiffs,  the  defendant  pleaded  that  the  document  did  not 
contain  the  true  terms  of  the  contract,  not  stating  what  the  true 
terms  were.  He  afterwards  produced  a  written  agreement  for 
purchase  containing  terms  differing  from  those  in  the  documents 
stated  by  the  plaintiffs.  The  plaintiffs  amended  their  statement 
of  claim,  but  continued  to  claim  specific  performance  of  the  contract 
stated  by  them.  At  the  trial,  however,  the  plaintiffs  asked  to  have 
specific  performance  of  the  coli tract,  with  a  variation  according 
to  the  terms  of  the  agreement  produced  by  the  defendant,  and 
judgment  was   given   accordingly.     And  the  rule   as  to  variations 


the  court  is  sufficiently  established  in  many 
cases,  of  whicl>  I  will  only  mention  three  : 
Joynca  v,  Statham,  3  Atk.  388,  by  Lonl 
Mardwicke ;  Townscnd  r.  Stangroom,  6 
Ves.  Jr.  328,  by  Lord  Eldon  ;  and  Rains- 
Iwttom  V.  Gosden,  1  Ves.  k  Beames,  165, 
by  Sir  William  Grant.  In  the  last-men- 
tioned case,  Sir  "William  Grant  put  it  to 
the  plaintitf  whether  he  would  take  a 
specific  performance  with  the  perfonnance 
of  the  conditions  established  by  parol 
testimony,  or  whether  he  would  have  the 
bill  dismissed.  The  only  doubt,  therefore, 
I  should  have  had,  if  Mr.  Wigmm  had 
declined,  on  the  part  of  the  plaintiffs,  to 
comply  with  the  terms  mentioned  by  the 
witness,  would  have  been,  whether,  in  this 
case,  the  variation  was  so  stated  as  ^  to 
entitle  the  defendant  to  the  benefit  of  it ; 
because  he  does  not  state  it  in  his  answer, 
nor  does  he  prove  it,  nor  attempt  to  prove 


it  ;  but  it  comes  out  on  the  cross-examina- 
tion of  the  ])laintitf 's  witness.  On  such  a 
statement,  not  put  in  issue  between  the 
parties,  and  which  the  plaintiffs  had, 
therefore,  no  opportunity  of  meeting,  I 
should  certainlv  not  have  thought  it  right 
to  act ;  but  as  it  appears,  on  the  evidence, 
before  the  court,  that  such  an  understand- 
ing existed,  I  should  probably  have  thought 
it  a  fit  subject  of  in(juiry,  before  I  finally 
disposed  of  the  case,  if  the  course  taken  by 
the  plaintiffs  had  not  made  it  unnecessaiy 
for  me  to  consider  the  point.*'  See  anU\ 
§766. 

>  1  Daniell,  Ch.  Pr.  513,  614,  which 
cites  Lindsay  v.  Lynch,  2  Sch.  k  Lefr.  9 ; 
AVoollam  v.  Hearn,  7  Ves.  22  ;  Deniston 
V.  Little,  2  Sch.  k  Lefr.  11,  note  (2)  ;  ib. 
149,  note  (2). 

2  6  Jur.  N.  8.  947. 

'»  9  Ch.  D.  223. 

1.  I. 
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stated  by  Lord  Cottenham  in  London  and  Birmingham  Railway 
Company  u  Winter,^  viz.,  that  it  depends  on  the  particular  circum- 
stances in  each  case,  whether  the  variations  set  up  from  the  written 
contract  "  is  to  defeat  the  plaintiff's  title  to  have  a  specific 
performance,  or  whether  the  court  will  perform  the  contract,  taking 
care  that  the  subject-matter  of  this  parol  agreement  or  understanding 
is  also  carried  into  effect,  so  that  all  parties  may  have  the  benefit  of 
what  they  contracted  for,"  ^  was  cited  and  approved. 

§  771.  In  general,  it  may  be  stated  that,  to  entitle  a  party  to  a 
specific  performance,  he  must  show  that  he  has  been  in  no  default  in 
not  having  performed  the  agreement,  and  that  he  has  taken  all 
proper  steps  towards  the  performance  on  his  own  part.  If  he  has 
been  guilty  of  gross  laches,  or  if  he  applies  for  relief  after  a  long  lapse 
of  time,  unexplained  by  equitable  circumstances,  his  bill  will  be 
dismissed  ;  for  courts  of  equity  do  not,  any  more  than  courts  of  law, 
administer  relief  to  the  gross  negligence  of  suitors.^  But  this  doctrine 
is  to  be  taken  (as  we  shall  presently  see)  with  some  qualifications. 
For,  although  courts  of  equity  will  not  encourage  laches,  yet  if  there 
has  not  been  a  strict  legal  compliance  with  the  terms  of  the  contract, 
and  the  non-compliance  does  not  go  to  the  essence  of  the  contract, 
rehef  will  be  granted.* 

§  772.  It  has  been  laid  down,  that,  if  a  man  has  performed  a 
valuable  part  of  an  agreement,  and  is  in  no  default  for  not  performing 
the  residue,  there  it  is  but  reasonable  that  he  should  have  a  specific 
execution  of  the  other  part  of  his  contract,  or  at  least  should  recover 
back  what  he  has  paid,  so  that  he  may  not  be  a  loser.  For,  since  he 
entered  upon  the  performance,  in  contemplation  of  the  equivalent 
from  the  other  party,  there  is  no  reason  why  an  accidental  loss  should 
fall  upon  him  any  more  than  upon  the  other.^  A  distinction  has 
been  put  upon  this  subject  by  Lord  Chief  Baron  Gilbert,  which  is 
entitled  to  consideration  because  it  apparently  reconciles  authorities 
which  might  otherwise  seem  discordant.  It  is  the  distinction  between 
cases  in  which  the  plaintiff  is  in  statu  quo  as  to  all  that  part  of  his 
agreement  which  he  has  performed,  and  those  cases  in  which  he  is 
not  in  statu  quo.  In  the  former  cases,  equity  will  not  enforce  the 
agreement,  if  the  plaintiff  cannot  completely  perform  the  whole  of 


1  3  Cr.  &  Ph.  67.  See  also  Legal  v. 
Miller,  2  Ves.  Sen.  299  ;  Lindsay  v.  Lynch, 
2  Sch.  &  Lef.  1,  10. 

*  London  and  Birmingham  Railway  Com- 
pany V.  Winter,  3  Cr.  &  Ph.  57,  at  n.  62. 

'  Ibid,  and  note  (c)  ;  Milward  v.  Earl  of 
Thanet,  5  Ves.  720,  note  ;  Watson  v.  Reid, 
1  Russ.  k  Mylne,  236 ;  Page  v.  Broom,  4 
Russ.  6  ;  Vigers  v.  Pike,  8  CL  &  F.  650. 

*  Post,  §§  776,  777 ;  Collier  v.  McBean, 
12  Jur.  N.  s.  1  :    s.  c.  1  Ch.  81,  it  was 


said,  that  where  a  bill  for  specific  per- 
formance by  a  vendor  has  been  dismissed 
in  the  court  below  on  a  question  of 
title,  it  requires  a  very  strong  case  for  the 
Court  of  Appeal  to  force  the  title  upon  the 
purchaser.  But  a  merely  formal  objection 
to  the  title  is  no  impediment  to  a  decree  of 
specific  performance.  Minton  r.  Kin^'ood, 
12  Jur.  N.  8.  86. 

*  Gilb.  Lex  Pr^tor.   240,  241 ;  post,  ^ 
775,  976. 
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his  part  of  it ;  in  the  latter  cases,  equity  will  enforce  it,  notwith- 
standing he  is  incapable  of  performing  the  remainder  by  a  subsequent 
accident.^ 

§  773.  Thus  upon  a  marriage  settlement,  A.  contracted  to  settle 
a  manor  on  his  wife  and  the  heirs  of  their  bodies,  and  to  clear  it 
of  incumbrances,  and  to  settle  a  separate  maintenance  on  her,  and 
likewise  to  sell  some  pensions,  in  order  to  make  a  further  provision 
for  her  and  the  issue  of  the  marriage ;  and  his  father-in-law  agreed 
to  settle  £3000  per  annum  on  A.  for  life,  remainder  to  the  wife  for 
life,  and  so  to  the  issue  of  the  marriage.  A.  cleared  the  manor  of 
incumbrances,  and  settled  it  accordingly^  and  settled  also  the  separate 
maintenance  ;  but  he  did  not  sell  the  pensions,  nor  settle  the  fui-ther 
provisions.  The  wife  died  without  issue ;  and  A.  brought  his  bill 
to  have  the  £3000  settled  on  him  during  his  life.  The  court 
refused  to  decree  it ;  because  A.  was  in  statu  quo,  as  to  all  that 
part  of  the  agreement  which  he  had  performed,  and  not  having  per- 
formed the  wholq,  and  the  other  part  being  now  impossible,  and  no 
compensation  being  possible  to  be  adjusted  for  it,  he  had  no  title  in 
equity  to  a  specific  performance,  since  such  performance  would  not  be 
mutual.  But  the  issue  of  A.,  if  any,  might  have  been  relieved, 
because  they  would  have  been  in  no  default.  This  case  illustrates  the 
first  proposition.- 

§  774.  But  (which  is  the  second  case)  if  a  man  has  performed  so 
much  of  the  agreement,  as  that  he  is  not  in  statu  quo,  and  is  in  no 
default  for  not  performing  the  residue,  there  he  shall  have  a  specific 
execution  of  the  agreement  from  the  other  party.  As,  if  a  man  has 
cpntracted  for  a  portion  to  be  received  with  the  wife,  and  has  agreed 
to  settle  lands  of  a  certain  value'upon  the  wife,  and  her  issue  jfree  of 
incumbrances  ;  and  he  sells  part  of  his  lands  to  disincumber  the  other 
lands,  and  is  proceeding  to  disincumber  and  settle  the  rest.  In  such 
a  case,  if  the  wife  should  die  without  issue  before  the  settlement  is 
actually  made,  yet  he  shall  have  the  portion,  because  he  cannot  be 
placed  in  statu  quo,  having  sold  a  part  of  his  lands  ;  and  there  was 
no  default  in  him,  since  he  was  going  on  to  perform  his  contract ; 
and,  therefore,  the  accident  of  the  wife's  death  shall  not  prejudice 
him.^ 

§  775.  Where  the  terms  of  an  agreement  have  not  been  strictly 
complied  with,  or  are   incapable  of  being   strictly  complied  with; 

^  Gilb.  Lex  Preetor.  240.  were    by   way    of   condition    precedent, 

*  Gilb.   Lex  PriBtor.   240,    241  ;  Fever-  which   could  not    bo  dispensed  with    iu 

sheim  V.  Watson,   Rep.  temp.  Finch,  446  ;  equity.  Rep.  temp.  Finch,  447  ;  2  Freem. 

s.  c.  2  Freem.   85.      But  see  Hovenden's  35. 

note  to  2  Freem.  85  (4).  The  case  seems  ^  Gilb.  Lex  Pijetor.  241,  242  ;  Here- 
to have  been  put  in  the  reports  upon  the  dith  v.  "Wynn,  1  E«i.  Abr.  71  ;  s.  c.  Pi-ec. 
ground  that  the  covenants  of  the  plaintiff  Ch.  812, 
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still,  if  there  has  not  been  gross  negligence  in  the  party,  and  it  is 
conscientious  that  the  agreement  should  be  perfoiined ;  and  if  com- 
pensation may  be  made  for  an  injury  occasioned  by  non-compliance 
with  the  strict  terms ;  in  all  such  cases  courts  of  equity  will  interfere, 
and  decree  a  specific  performance.  For  the  doctrine  of  courts  of 
equity  is,  not  forfeiture,  but  compensation;^  and  nothing  but  such 
a  decree  will,  in  such  cases,  do  entire  justice  between  the  parties.- 
Indeed,  in  some  cases  courts  of  equity  will  decree  a  specific  execu- 
tion, not  according  to  the  letter  of  the  contract,  if  that  will  be 
unconscientious ;  but  they  will  modify  it  according  to  the  change  of 
circumstances.^ 

§  776.  One  of  the  most  frequent  occasions  on  which  courts  of 
equity  are  asked  to  decree  a  specific  performance  of  contract  is,  where 
the  terms  for  the  performance  and  completion  of  the  contract  have 
not,  in  point  of  time,  been  strictly  complied  with.  Time  is  not 
generally  deemed  in  equity  to  be  of  the  essence  of  the  contract, 
unless  the  parties  have  expressly  so  treated  it,, or  it  necessarily 
follows  from  the  nature  and  circumstances  of  the  contract.^  It  is 
true  that  courts  of  equity  have  regard  to  time,  so  far  as  it  respects 
the  good  faith  and  diligence  of  the  paiiies.  But  if  circumstances  of 
a  reasonable  nature  have  disabled  the  party  from  a  strict  compliance, 
or  if  he  comes,  recenti  facto,  to  ask  for  a  specific  performance ;  the 
suit  is  treated  with  indulgence,  and  generally  with  favour  by  the 
court.^  But  then,  in  such  cases,  it  should  be  clear  that  the  remedies 
are  mutual ;  that  there  has  been  no  change  of  circumstances  affecting 
the  character  or  justice  of  the  contract ;  that  compensation  for  the 


*  Page  V.  Broom,  4  Russ.  6,  19 ;  aiUCj 
§  772  ;  post,  §  776. 

2  Davis  V.  Houe,  2  Sell.  &  Lefr.  847  ; 
Lennoii  v.  Kappec,  2  Sch.  &  Lefr.  684. 

^  Ibid.  ;  anUt  §  769  a, 

■»  Wynn  v.  Morgan,  7  Ves.  202  ;  Gibson 
i\  Patterson,  1  Atk.  12 ;  Pincke  r.  Cur- 
teis,  4  Bro.  Ch.  329  ;  Lloyd  v.  Collett,  4 
Bro.  Ch.  469  (Eden's  edit.);  4 Ves.  689, 
note  ;  Omerod  v.  Hardman,  5  Yes.  736  ; 
Seton  V.  Slade,  7  Ves.  265  ;  Hall  v.  Smith, 
14  Ves.  426  ;  Savage  v.  Brocksopp,  18  Ves. 
335 ;  Hertford  v,  Boore,  5  Ves.  719  ; 
Reynolds  v.  Nelson,  6  Mad.  19,  25,  26  ; 
Newman  v.  Rogers,  4  Bro.  Ch.  391  ; 
Doloret  v.  Rothschild,  1  Sim.  &  Stu.  590  ; 
Heaphy  v.  Hall  2  Sim.  k  Stu.  29.  The 
doctrine  was  formerly  carried  to  an  extra- 
vagant extent  in  favour  of  relief.  But  in 
recent  times  courts  of  equity  have  endea- 
voured to  restrict  it  to  veiy  moderate 
limits  Coslake  v.  Till,  1  Russ.  376  ; 
Doloret  v.  Rothschild,  1  Sim.  k  Stu.  590  ; 
King  V.  Wilson,  6  Beavan,  124  ;  Parkin  v. 
Thorold,  16  Beavan,  59.  It  is  here  said, 
that  in  equity  even,  time  may  be  made  of 
the  essence  of  a  contract,  by  express  stipu- 


lation, or  necessary  implication,  or  by  sub- 
sequent notice,  insisting  upon  the  contract 
bein^  completed  within  a  reasonable  time. 
But  m  a  contract  for  the  lease  of  working 
mines,  time,  though  not  named,  is,  from 
the  fluctuating  nature  of  the  property,  con- 
sidered as  of  tlie  essence  of  the  contract, 
and  the  intended  lessee  may  therefore  fix 
a  reasonable  time  for  completion,  and  on 
default  may  rescind  the  contract.  Mac- 
bryde  v.  Weekes,  22  Beavan,  533.  Time 
is  not  generally  of  the  essence  ;  but  parties 
may  make  it  so  by  agreement.  See  Tilley 
V.  Thomas,  3  Ch.  61.  So  where  a  public- 
house  is  sold  as  a  going  concern.  Day  r. 
Luhke,  5  £q.  336  ;  Cowles  r.  Gale,  7  Ch. 
12.  If  defendant  has  himself  not  been 
punctual  in  delivering  abstract,  &c.,  he 
cannot  insist  on  condition  that  time  is 
of  the  essence.  Upperton  v.  Nickolson, 
6  Ch.  436.  So  continuance  of  negotiations 
after  expiration  of  the  time  waives  the 
condition,  at  least  in  favour  of  pai*ties 
having  intervening  equities.  Wade  i\ 
Hughes,  10  £q.  281. 
«  Ibid.  ;  ante,  §  771 ;  post,  §  777. 
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delay  can  be  fully  and  beneficially  given  ;  that  he  who  asks  a  specific 
performance  is  in  a  condition  to  perform  his  own  part  of  the  contract ; 
and  that  he  has  shown  himself  ready,  xlesirous,  prompt,  and  eager  to 
perform  the  contract.^  Even  where  time  is  of  the  essence  of  the 
contract,  it  may  be  waived,  by  proceeding  in  the  purchase  after  the 
time  has  elapsed  ;  and  if  time  was  not  originally  made  by  the  parties 
of  the  essence  of  the  contract,  yet  it  may  become  so  by  notice,  if  the 
other  party  is  afterwards  guilty  of  improper  delays  in  completing  the 
purchase.-  But  it  seems  that  where  time  is  not  originally  made  of 
the  essence  of  the  contract,  one  of  the  parties  is  not  entitled  after- 
wards by  notice  to  make  it  of  the  essence  unless  there  has  been 
some  default  or  unreasonable  delay  by  the  other  party,  and  the 
question  whether  such  notice  is  reasonable  or  not  must  be  judged  of 
at  the  date  when  it  is  given.*  Now,  as  we  have  seen,  by  paragraph  7, 
8.  25  of  the  Judicature  Act,  1873,  it  is  provided  that  stipulations  in 
contracts  as  to  time  or  otherwise,  which  would  not  before  the  passing 
of  this  Act  have  been  deemed  to  be,  or  to  have  bfecome,  of  the  essence 
of  such  contracts  in  a  court  of  equity,  shall  receive  in  all  courts  the 
same  construction  and  effect  as  they  would  heretofore  have  received 
in  equity.  It  should  be  observed  that  in  some  cases  the  nature  of 
the  property  contracted  for  makes  time  of  the  essence  of  the  contract, 
as,  for  instance,  if  the  thing  sold  is  a  public-house,  or  of  an  uncertain 
and  fluctuating  value.* 

§  777.  Courts  of  equity  will  also  relieve  the  party  vendor,  by  de- 
creeing a  specific  performance,  where  he  has  been  unable  to  comply 
with  his  contract  according  to  the  terras  of  it,  from  the  state  of  his 
title  at  the  time,  if  he  comes  within  a  reaflonable  time,  and  the 
defect  is  cured.°  So,  if  there  has  been  no  unnecessary  delay,  courts  of 
equity  will  sometimes  decree  a  specific  performance  in  favour  of  the 
vendor,  although  he  is  unable  to  make  a  good  title  at  the  time  when 
the  bill  is  brought,  if  he  is  in  a  condition  to  make  such  a  title  at  or 
before  the  time  of  the  decree.®  So,  if  the  circumstances  of  the 
quality  or  quantity  of  land  are  not  coiTectly  described,  and  the  mis- 
description is  not  very  material,  and  admits  of  complete  compensation, 
courts  of  equity  will  decree  a  specific  performance.  In  all  such 
cases,  courts  of  equity  look  to  the  substance  of  the  contract,  and  do 
not  allow  small  matters  of  variance  to  interfere  with  the  manifest 
intention   of  the   parties,   and  especially  where   full   compensation 

»  MUlard  v.    Earl  of   Thonet,    5   Ves.  Gale,  7  Ch.  12. 
420,   note;  Alley  v.   DeachampB,  13  Ve8.  *  Gnest  v.  Homfray,  6  Vea.  818  ;  Es- 

228  ;  Moore  v.   Blake,   1  B.  &  Beatt  68,  daile  v.  Stephenson,  1  Sim.  k  Stu.  122  ; 

69.  Wynn  v.  Morgan,  7  Ves.  202. 

3  King  17.  Wilson,  6  Beavan,  124.  «  Hepburn  v.   Diinlop,   1  Wheat.  179  ; 

'  Green  v.  Sevin,  18  Ch.  D.  589  ;  Craw-  ante,  §§   766,    771  ;  Hoggart  v.   Scott,  1 

ford  V,  Toogood,  13  Ch.  D.  153.  Russ.  k  Mylne,  293  ;  t<.  c.  Tamlyn,  600. 

*  Day  r.  Luhke,  5  Eq.  133 ;  Cowles  v. 
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can  be  made  to   the   party  on   account  of  any  false  or  erroneous 
description.^ 

§  777  a.  But  notwithstanding  the  rule  is  well  established  in  courts 
of  equity,  that  time  will  not  be  regarded  as  indispensable,  in  regard 
to  decreeing  specific  performance  of  contracts  for  the  actual  sale  of 
lands  on  one  side  and  the  actual  purchase  on  the  other,  it  is  different 
where  the  contract  gives  a  mere  election  to  purchase  upon  certain 
conditions.  Accordingly,  where  upon  a  lease,  with  the  right  of 
purchase  within  seven  years,  upon  giving  three  months*  notice,  and 
paying  a  fixed  sum  at  the  expiration  of  such  notice,  and  the  lessee 
gave  the  requisite  notice,  bat  did  not  pay  the  money  in  time,  a  bill 
for  specific  performance  was  dismissed.^  And  a  similar  decision  was 
made  by  the  Lord  Chancellor,^  where  his  lordship  said,  "  The  things 
required  must  be  done  in  the  order  of  sequence  stipulated.  These 
were  notice  and  the  payment  of  the  money,  on  a  day  certain."  And 
a  court  of  equity  will  never  decree  specific  performance  in  favour  of 
the  vendor  of  real  estate,  when  the  title  is  so  defective  as  to  expose 
the  vendee  to  litigation.*  And  that  possession  has  been  taken  and 
repairs  made  will  make  no  difference,  if  it  were  done  without  the 
knowledge  of  any  defect  in  the  title. 

§  778.  But  where  there  is  a  substantial  defect  in  the  estate  sold, 
either  in  the  title  itself,  or  in  the  representation  or  description,  or 
the  nature,  character,  situation,  extent,^  or  quality  of  it,  which  is 
unknown  to  the  vendee,  and  in  regard  to  which  he  is  not  put  upon 
inquiry,  there  a  specific  performance  will  not  be  decreed  against 
him.*     Upon  the  like  ground,  a  party  contracting  for  the  entirety  of 


1  Calciaft  V.  Roebuck,  1  Ves.  Jr.  220 ; 
Calverley  v.  Williams,  1  Ves.  Jr.  212  ; 
Dyer  v.  flargrave,  10  Ves.  607  ;  Guest  v. 
Horn  fray,  5  Ves.  818  ;  Drewe  r.  Hanson, 
6  Ves.  675 ;  Halsey  v.  Grant,  13  Ves.  76, 
77  ;  Hanbury  v.  Litchfield,  2  Mylne  & 
Keen,  629  ;  Horniblow  v.  Shirley,  13  Ves. 
81.  See  Carver  v,  Richards,  6  Jur.  N.  8. 
667. 

2  Lord  Ranelagh  v.  Melton,  10  Jur.  N. 
s.  1141 ;  s.  c.  2  Drew.  &  Sra.  278. 

3  Weston  V,  Collins,  11  Jur.  n.  s.  190. 

*  Equity  will  not  enforce  taking  a  doubt- 
ful title.  See  Collier  v.  McBean,  1  Ch. 
81.  See  as  to  doubtful  title,  Mullin^s  v. 
Trinder,  10  Eq.  449  ;  In  re  Huish's 
Charity,  10  Eq.  6.  That  the  court  should 
settle  the  doubt  where  question  is  one  of 
general  law,  see  Alexander  v.  Mills,  6  Ch. 
124  ;  Radford  r.  Willis,  7  Ch.  7  ;  Beiorley 
V,  Carter,  4  Ch.  230 ;  Hamilton  v.  Buck- 
master,  3  Eq.  323  ;  Bell  v.  Holtey,  15  Eq. 
178.  As  to  what  circumstances  will  ex- 
cuse purchaser  from  paying  interest  where 
he  has  agi'eed  to  do  so,  if,  **  from  anjr  cause 
whatever,"  the  sale  is  delayed,  see  Williams 
V.  Glenton,  1  Ch.  200.     If  defect  is  cured 


by  the  party  making  the  objection,  per- 
formance may,  it  seems,  be  decreed,  with 
compensation.  Hume  v,  Pocock,  1  Eq. 
662.  Condition  that  vendor  only  be  re- 
quired to  show  title  "from  his  vendor," 
was  held  good,  where  vendee  purchased, 
knowing  the  vendor  was  only  one  of  four 
reputed  owners.  Hume  v.  f ocock,  1  Ch. 
379.     Condition  not  stating  fairly  tlie  ob- 

{'cction  against  which  it  is  directed,  is  not 
)inding.     Beiorley  v.  Carter,  4  Ch.  280. 

*  AtUc,  §  141. 

^  Lowndes  v.  Lane,  2  Cox,  363  ;  EUard 
V.  Landaff,  1  B.  &  Beatt  249,  250 ;  Grant 
V.  Meunt,  Cooper,  173;  Dyer  v.  Hargrave, 
10  Ves.  605  ;  Shirley  v,  Stratton,  1  Bro. 
Ch.  440  ;  Hovenden  on  Frauds,  ch.  16, 
pp.  1  to  65 ;  Drewe  v.  Hanson,  6  Ves. 
678  ;  Binkes  v.  Rokeby,  2  Swanst  222 ; 
Collier  v.  Jenkins,  1  Younge,  295  ;  Dalby 
V.  PuUen,  3  Sim.  29  ;  Portman  v.  Mill,  2 
Russ.  570.  Lord  Erskine,  in  Halsey  v. 
Grant  (13  Ves.  76,  77),  said:  **  If  a  court 
of  equity  can  compel  a  party  to  perform  a 
contract  that  is  substantially  different 
from  that  which  he  entered  into,  and  pro- 
ceed upon  the  principle  of  compensation, 
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an  estate,  will  not  be  compelled  to  take  an  undivided  aliquot  part 
ofiti 

§  778  a.  And  where  the  plaintiffs,  a  railway  company,  agi-eed  with 
the  defendants  to  execute  a  branch  railway  according  to  specifications 
furnished  by  their  engineer,  and  to  give  a  bond  to  secure  the  per- 
formance of  the  contract,  it  was  held,  the  agi*eement  could  not  be 
enforced,  as  regards  the  construction  of  the  railway,  because,  from 
the  nature  of  the  works,  the  court  could  not  superintend  their 
execution  consistently  with  public  convenience  ;  nor  could  they 
•enforce  the  plaintiffs'  portion  of  the  contract,  to  procure  the  land  ; 
and  they  would  not  therefore  decree  a  part  performance  of  the 
contract,  by  the  execution  of  the  stipulated  bond,  if  indeed,  in  any 
case  of  the  advance  of  money,  and  the  agreement  to  execute  a  bond 
for  its  repayment,  a  court  of  equity  will  compel  the  execution  of  the 
bond.     The  remedy  at  law  would  seem  ample  in  all  such  cases.- 

§  778  6.  It  seems  to  be  a  settled  rule  in  regard  to  decreeing 
specific  perfoiinance  of  contracts  in  courts  of  equity,  that  it  will  not 
be  done  when  the  terms  of  the  contract  are  such,  that  the  court 
cannot  superintend  the  execution  so  as  to  secure  full  performance  on 
the  part  of  the  plaintiff.^  So,  also,  if  there  is  any  inequality  and 
hardship  in  the  contract,  as  against  the  defendant,  or  there  be  good 
reason  to  doubt  if  the  defendant  entered  into  it  understandingly,  or 
whether  he  might  not  have  been  suffering  some  degree  of  obscuration 
of  clear  perception  by  reason  of  intoxication. 


as  it  has  compelled  him  to  execute  a  con- 
tract substantially  different  and  substan- 
tially less  than  that  for  which  he  stipu- 
lated, without  some  very  distinct  limitation 
of  such  jurisdiction,  having  all  the  preci- 
sion of  law,  the  rights  of  mankind  under 
contracts  must  be  extremely  uncertain. 
There  is  no  doubt,  that  this  juiisdiction 
had  its  origin  upon  the  foundation  of  a 
legal  right,  the  law  giving  the  title  ;  but 
a  court  of  law,  from  tht^  modes  in  which 
justice  is  there  administered,  not  being 
capable  of  giving  a  complete  remedy,  all 
the  relief  to  which  the  pai'ty  was  entitled. 
This  jurisdiction  began  so  long  ago  as  the 
time  of  King  Henry  the  7th  ;  and  though 
courts  of  equity  then  proceeded  upon 
that  principle,  yet  tlie  courts  of  law 
thought  proper  to  resist  the  jurisdiction. 
Bromage  v,  Genning  (1  RolL  368),  in  the 
fourteenth  year  of  King  James  I.,  was  the 
plainest  case  that  can  be  stated  ;  and 
the  ground  taken  against  the  jiu'isdiction, 
the  most  untenable,  preposterous,  and 
unjust.  This  most  beneficial  jurisdic- 
tion was,  in  that  instance,  maintained  in 
equity.      "When  the  courts  of  equity  had 

auieted    these    doubts,    and    maintained 
leir  jurisdiction,  they  could  not  confine 
it    to    cases    of    strict    legal    title ;    for 


another  principle  equally  beneficial,  is 
equally  well  Known  and  established, — 
that  equity  does  not  permit  the  forms  of 
law  to  be  made  instruments  of  injustice, 
and  will  interpose  against  parties  attempt- 
ing to  avail  themselves  of  the  rigid  rule 
of  law  for  unconscientious  purposes. 
Where,  therefore,  advantage  is  taken  of 
a  circumstance  that  does  not  admit  a 
strict  performance  of  the  contract,  if  the 
failure  is  not  substantial,  equity  will  int^^r- 
fere.  If,  for  instance,  the  contract  is  for 
a  term  of  99  years  in  a  fann,  and  it  ap- 
pears that  the  vendor  has  only  98  or  97 
years,  he  must  be  nonsuited  in  an  action. 
But  equity  will  not  so  deal  with  him  ;  and 
if  the  other  party  can  have  the  substan- 
tial benefit  of  his  contract,  that  slight 
difference  being  of  no  importance  to  him, 
equity  will  interfere.  Thus  was  intro- 
duced the  principle  of  compensation,  now 
so  well  established,  a  principle  which  I 
have  no  disposition  to  snake.'^ 
»  Dalby  v.  PuUen,  3  Sim.  29. 

2  South  Wales  Hallway  Co.  v.  Wythes, 
1  Kay  &  J.  186.  See  also  Paris  Chocolate 
Co.  V.  Crystal  Falace  Co.,  3  Sm.  &  Gif. 
119. 

3  Peto  r.  Br.  U.  &  Tunb.  Wells  Railw. 
Co.,  9  Law  T.  n.  s.  227  ;  s.  c.  1  H.  &  M. 
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§  779.  We  have  thus  far  principally  spoken  of  cases  of  suits  by  the 
vendor  against  the  purchaser  for  a  specific  performance,  where  the 
contract  has  not  been,  or  cannot  be,  strictly  complied  with.  But  suits 
may  also  be  brought  by  the  purchaser  for  a  specific  performance 
under  similar  circumstances  where  the  vendor  is  incapable  of  making 
a  complete  title  to  all  the  property  sold,  or  where  there  has  been  a 
substantial  misdescription  of  it  in  important  particulars  ;  or  where 
the  terms,  as  to  the  time  and  manner  of  execution,  have  not  been 
punctually  or  reasonably  complied  with  on  the  part  of  the  vendor. 
In  these  and  the  like  cases,  as  it  would  be  unjust  to  allow  the  vendor 
to  take  advantage  of  his  own  wrong,  or  default,  or  misdescription, 
courts  of  equity  allow  the  purchaser  an  election  to  proceed  with  the 
purchase  pro  tantOy  or  to  abandon  it  altogether.  The  general  rule 
(for  it  is  not  universal)  in  all  such  cases,  is,  that  the  purchaser,  if  he 
chooses,  is  entitled  to  have  the  contract  specifically  performed,  as  far 
as  the  vendor  can  perform  it,  and  to  have  an  abatement  out  of  the 
purchase-money  or  compensation,  for  any  deficiency  in  the  title, 
quantity,  quality,  description,  or  other  matter  touching  the  estate.^ 
But  if  the  purchaser  should  insist  upon  such  a  performance,  the  court 
will  grant  the  relief  only  upon  his  compliance  with  equitable  terms.* 


468.  See  also  Ogden  v.  Fossick,  9  Jar. 
K.  8.  288.  And  it  will  make  no  differ- 
ence in  this  respect  that  the  contract  has 
been  acted  upon  for  some  time ;  if  the 
conrt  cannot  enforce  one  portion  of  it,  it 
will  not  decree  specific  performance  of 
any  part  of  it  Id.  But  in  Wilson  v. 
West  Hartlepool  Railw.  &  Harbour  Com- 
pany, 11  Jur.  N.  8.  124,  it  was  held  that 
the  fact  that  the  contract  contains  stipula- 
tions on  the  part  of  the  plaintiff,  which 
could  not  be  specifically  enforced  by  a 
court  of  equity,  will  not  preclude  a  decree 
of  specific  performance  of  the  rest  of  the 
contract,  where  it  was  the  intention  of  the 
parties  that  the  stipulations  on  the  pail  of 
the  plaintiff  should  rest  only  in  covenant. 
This  distinction,  however,  does  not  seem 
to  rest  upon  tfhy  very  satisfactory  ground, 
but  being  the  decision  of  the  C^urt  of 
Chancery  Appeal,  upon  full  argument  and 
consideration,  will  probably  have  the 
effect  to  make  cases  of  this  character, 
like  others  for  sfiecific  perfonuance,  rest  in 
the  discretion  of  the  court  See  Blnckett 
V.  Bates,  2  H.  &  M.  270  ;  s.  c.  1  Cli. 
117. 

^  Paton  V.  Rogers,  1  Ves.  &  B.  351  : 
Hill  V.  Buckley,  17  Ves,  394  ;  Millegan  v, 
Cooke,  16  Ves.  1  ;  Todd  v.  Gee,  17  Ves. 
278,  279 ;  Wood  v.  Griffith,  1  Swanst 
54  ;  Mestaer  v.  Gillespie,  11  Yes.  640  ; 
Graham  v.  Oliver,  8  Beav.  124,  128.  In 
this  last  case.  Lord  Langdale  said  :  "  The 
general  rule,  subject  to  some  qualification, 
undoubtedly  is,  that  where  a  party  has  en- 
tered into  a  contract  for  the  sale  of  more 


than  he  has,  the  purchaser,  if  he  thinks  fit 
to  accept  that  which  it  is  in  the  power  of 
the  vendor  to  give,  is  entitled  to  a  perform- 
ance to  that  extent.  There  is,  however,  a 
very  great  difficulty  in  all  these  cases,  and 
I  scarcely  know  how  it  can  be  overcome ; 
thou<;1i  a  partial  performance  only,  it  has 
been  somewhat  incorrectly  called  a  specific 
performance.  The  sentiments  of  Lord 
Redesdale  on  this  point,  as  expressed  by 
him  in  two  cases  before  him,  are  strongly 
impressed  on  my  mind.  The  court  has 
thought  it  rifl^t,  in  many  cases,  to  get 
over  these  difficulties  for  the  purpose  of 
compelling  parties  to  perfonn  the  agree- 
ments into  which  they  iiave  entered  ;  and 
it  is  right  they  should  be  compelled  to  do 
so,  where  it  can  be  done  without  any  great 
preponderance  of  inconvenieuce."  King  v. 
Wilj^iHi,  6  Beavan,  124. 

^  Paton  V.  Rogers,  1  Ves.  k  Beam.  351 ; 
Thomas  r.  Dering.  1  Keen,  729,  748,  747. 
See  ante,  §  735,  and  notes.  No  right  to 
compensation  where  vendee  knew  there 
was  a  tenant,  and  afterwards  discovered 
he  had  a  lense.  ilamcs  v.  Lichfield,  9  £q. 
51.  Compensation  and  {lerformance,  so 
far  as  able,  decreed,  where  vendor  igno- 
runtly  contracted  for  fee,  vendor  having 
less  estate.  Barnes  v.  Wood,  8  Kq.  424. 
Compensation  for  deficiency  (758  yards 
against  573),  though  condition  of  sale  ex- 
cluded abatement  for  error.  Whitemore  v. 
Whitemore,  8  £o.  603.  See  Aberaman 
Iron  Works  r.  Wickens,  4  Ch.  101.  A 
condition  in  sale  by  court  made  recitals 
in  deeds  twenty  years  old  conclnsiye  as  to 
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§  779  a.  The  law  now  is,  that,  "  If  a  man  professes  to  be  owner  of 
the  fee  simple,  and  undertakes  to  sell  the  fee  simple,  and  it  turns  out 
that  he  has  not  power  so  to  do,  the  purchaser  not  being  at  the  time 
aware  of  the  diflficulty,  then  the  vendor  must  convey  as  much  as  he 
can,  and  submit  to  an  abatement.  But  the  case  is  wholly  different 
where  the  vendor  does  not  profess  to  sell  the  fee,  but  only  that  estate 
which  he  is  able  to  dispose  of"  Thus,  where  a  husband  and  wife 
agreed  to  sell  the  wife's  estate  in  fee  simple,  the  purchaser  being 
aware  that  the  estate  belonged  to  the  wife,  and  the  wife  afterwards 
refused  to  convey,  it  was  held  that  the  purchaser  could  not  compel 
the  husband  to  convey  his  interest  and  accept  an  abated  price.^  But 
where  vendors  agreed  to  sell  the  whole  of  certain  freeholds,  and  it 
was  discovered  they  only  had  the  moiety,  the  purchaser  was  held 
entitled  to  that  moiety,  with  an  abatement  of  half  the  purchase- 
money.-  And  where  two  persons  agreed  to  sell  property,  one  of 
whom  was  entitled  to  a  moiety  subject  to  a  mortgage,  and  the  other 
had  no  interest,  it  was  held  that  the  purchaser  was  entitled  to  specific 
performance,  ^vith  abatement  against  the  former.^ 

§  780.  Perhaps  it  may  be  truly  said,  that  in  some  of  the  cases,  in 
which,  in  former  times,  the  strict  terms  of  the  contract,  as  to  time, 
description,  quantity,  quality,  and  other  circumstances  of  the  estate 
sold,  were  dispensed  with,  courts  of  equity  went  beyond  the  true 
limits,  to  which  every  jurisdiction  of  this  sort  should  be  confined,  as 
it  amounted  to  a  substitution  pro  tanto,  of  what  the  pai^ties  had  not 
contracted  for.*  But  the  tendency  of  the  modern  decisions  is  to  bring 
the  doctrine  within  such  moderate  bounds  as  seem  clearly  indicated 
by  the  principles  of  equity,  and  by  a  reasonable  regard  to  the  conve- 
nience of  mankind,  as  well  as  to  the  common  accidents,  mistakes, 
infirmities,  and  inequalities  belonging  to  all  human  transactions.^ 

§  781.  We  have  hitherto  been  considering  cases  of  contracts 
respecting  lands  within  the  reach  of  the  Statute  of  Frauds.  But 
other  cases  within  the  reach  of  other  clauses  of  the  Statute  of  Frauds 
have  occuiTed,  and  may  again  occur,  in  which,  also,  the  remedial 
justice  of  courts  of  equity  ought  to  be  exerted  by  decreeing  a  specific 
performance  of  the  contemplated  act  of  trust.  Thus,  if  a  man,  in 
confidence  of  the  parol  promise  of  another  to  perform  the  intended 
act,  should  omit  to  make  certain  provisions,  gifts,  or  an-angements  for 


right  to  rescind  for  deficiency.  One  of 
these  recitals  was  so  framed  as  to  hide  a 
defect,  ffeldf  condition  did  not  bind. 
Else  V.  Else,  13  £q.  196.  For  a  case  where 
the  contract  was  held  severable,  and  en- 
forced accordingly,  see  Wilkinson  v, 
Clements,  8  Ch.  96. 

^  Castlei7.Wakinson,5Cli.684.  See  judg- 
ment of  Lord  Hatherley,  L.  C,  at  p.  536. 


3  Hooper  v.  Smart,  18  Eq.  683. 

3  Honocks  V.  Rigby,  9  CL  D.  180.  See 
also  Attorney-General  v.  Day,  1  Yes.  Sen. 
224  ;  Barnes  v.  Wood,  8  Eq.  424. 

*  See  Halsey  v.  Grant,  13  Yes.  76  ; 
Drewe  v.  Hanson,  6  Yes.  678  ;  Bowyer  v. 
Bright,  18  Yes.  702.  See  Chattock  v. 
Mnller,  8  Ch.  D.  177. 

*  Drewe  v,  Hanson,  6  Yes.  678. 
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other  persons,  by  will  or  otherwise,  such  a  promise  would  be  spe- 
cifically  enforced    in    equity   against   such   a    promisee ;    although 
founded  on  a  parol  declaration,  creating  a   trust   contrary   to  the 
Statute  of  Frauds  ;  for  it  would  be  a  fraud  upon  all  the  other  parties 
to  permit  him  to  derive  a  benefit  from  his  own  breach  of  duty  and 
obligation.^     Therefore,  where  a  testator,  by  his  will,  gave  an  annuity 
to  his  nephew,  and  his  brother  (who  was  his  executor  and  devisee  of 
his  real  estate)  promised  to  pay  the  annuity,  otherwise  the  testator 
would  have  charged  it  on  his  lands  devised ;  it  was  decreed,  that  the 
executor    should   specifically   perform    it  by    paying  the   annuity, 
although  he  had  fully  administered  all   the   personal  assets.^    So, 
where  a  testator  intended  by  will  to  fell  timber  to  raise  portions  for 
his  younger  children  ;  but  his  eldest  son  being  by,  desired  him  not  to 
fell  the  timber,  because  it  would  deface  the  estate,  and  promised  that 
he  would  answer  for  the  value  of  it  to  his  brothers  and  sisters,  and 
the  testator  forebore  to  cut  the  timber,  and  after  his  death  the  eldest 
son  refused  to  perform  his  promise,  he  was  held  bound  by  it.^     So, 
where  a  tenant  in  tail  was  about  to  sujBFer  a  recovery,  in  order  to 
provide  for  his  younger  children,  and  was  kept  by  the  issue  in  tail 
from  so  doing,  by  a  promise  to  make  such  a  provision,  the  issue  in 
tail  was  decreed  to  perform  the  promise.*    So,  where  an  executor 
promised  the  testator  to  pay  a  legacy,  and  told  the  testator  he  need 
not  put  it  into  his  will,  he  was  decreed  specifically  to  perform  it.^ 
So,  where  a  testator  was  about  altering  his  will,  for  fear  that  there 
would  not  be  assets  enough  to  pay  all  the  legacies,  and  his  heir-at-law- 
persuaded  him  not  to  alter  it,  promising  to  pay  all  the  legacies,  he 
was  decreed  specifically  to  perform  his  promise.^ 

§  782.  These  may  suffice  as  illustrations  of  the  class  of  cases 
calling  for  a  specific  performance,  which  are  within  the  purview  of 
the  Statute  of  Frauds.  And  we  shall  now  proceed,  in  the  next  place, 
to  a  brief  statement  of  the  other  class  of  cases  already  referred  to, 
namely,  those  where  relief  is  sought  under  written  or  parol  contmcts 
not  within  the  Statute  of  Frauds.  Many  of  these  cases  have  already 
been  incidentally  taken  notice  of  under  the  other  heads,  and  espe- 
cially under  the  heads  of  Accident,  Mistake,  and  Fraud.''' 

§  783.  Illustrations  may  easily  be  put,  of  cases  where  no  action 
whatsoever  would  lie  at  law  between  the  parties.     Thus,  if  A.  should 


1  Ante,  §§  64,  256,  439. 

2  Oldham  v.  Litchfield,  2  Vern.  606 ; 
8.  c.  2  Freem.  284  ;  ante,  §§  64,  256. 

3  Button  V.  Pool,  2  Lev.  211  ;  «.  c.  1 
Ventr.  318  ;  8.  c.  cited  2  Freem.  285  ; 
ante,  §§  64,  256,  439.  But  so  far  as  Dut- 
ton  V,  Pool  decided  that  the  younger 
children  could  sue,  since  Tweedle  v.  Atkin- 
son, 1  Best.  &  Sim.  893,  it  can  no  longer 
be  considered  to  be  law. 


*  3  Wooddes.  Lect.  57,  p.  436. 

*  Reech  v.  Kennigate^  Ambl.  67  ;  s.  c. 
1  Ves.  123  ;  Barrow  v.  Greenough,  Ves. 
152,  154  ;  Mestaer  v,  Gillespie,  11  Ves. 
638  ;  Chamberlain  v.  Agar,  2  V.  &  Beam. 
262  ;  Devenish  v.  Baines,  Prec.  Ch.  3. 

*  Ohamberlaine  v.  Chamberlaine,  2 
Freem.  34. 

7  See  anU,  §§  54,  99,  152  to  167, 161, 
330,  331. 
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enter  into  a  contract  with  B.,  which  contract  B.  should  afterwards 
assign  to  a  third  person,  there  no  action  would  have  been  maintain- 
able at  law  before  the  Judicature  Acts,  by  such  assignee  against  A., 
or  by  A.  against  such  assignep,  on  such  contract.  But  a  bill  in  equity 
would  well  lie  by  either  of  them  against  the  other,  either  to  enforce 
a  specific  execution  of  the  contract,  or  to  set  it  aside  in  the  same 
manner,  and  under  the  same  circumstances,  as  such  a  bill  would  lie 
between  the  immediate  parties  to  it.^  We  all  know,  that  privity  of 
contract  between  the  parties  was,  in  general,  indispensable  to  a  suit  at 
law ;  but  courts  of  equity  act  in  favour  of  all  persons  claiming  by 
assignment  under  the  parties,  independent  of  any  such  privity.^ 

§  784.  Upon  similar  principles,  if  a  person  has,  in  writing,  con- 
tracted to  sell  land,  and  afterwards  refuses  to  perform  his  contract, 
and  then  sells  the  land  to  a  purchaser  with  notice  of  the  contract,  the 
latter  will  be  compelled  to  perform  the  contract  of  his  vendor,  for  he 
stands  upon  the  same  equity;  and  although  he  is  not  personally 
liable  on  the  contract,  yet  he  will  be  decreed  to  convey  the  laud  in 
the  same  manner  as  his  vendor,^  in  other  words,  he  is  treated  as  a 
trustee  of  the  first  vendee.  So,  if  a  power  is  reserved  in  a  marriage 
settlement,  for  a/^mc  covert  to  dispose  of  her  separate  property,  real 
and  personal,  courts  of  equity  will  enforce  the  specific  performance  of 
it  in  favour  of  any  party  claiming  title  from  her  against  her  husband, 
although  at  law  it  might,  in  many  cases,  be  difficult  to  prevent  the 
latter  from  exercising  power  over  it.** 

§  785.  The  cases  of  contracts  to  grant  an  annuity  for  a  life  or  lives, 
and  to  settle  the  boundaries  between  contiguous  estates,  have  been 
already  mentioned  as  proper  matters  for  a  bill  for  a  specific  perform-* 
ance.^  So,  where  an  agreement  was  made  by  persons,  who  were 
presumptive  heirs  to  another  person,  to  divide  the  estate  equally 
between  them,  without  any  reference  to  any  will  which  might  be 
made  by  such  person,  it  was  held  valid  ;  and  that  it  should  be  speci- 
fically decreed.*  So,  contracts  to  invest  money  in  land,  and,  on  the 
other  hand,  to  turn  land  into  money,  have  been  held  proper  for  a 
specific  performance.  So,  a  contract  to  make  mutual  wills,  if  one  of 
the  parties  has  died,  having  made  a  will  according  to  the  agreement, 
will  be  decreed  in  equity  to  be  specifically  executed  by  the  surviving 
party,  if  he  has  enjoyed  the  benefit  of  the  will  of  the  other  party.''' 

»  See  Williams  v.   Steward,   8  Meriv.  §§  788,  789,  790. 

485,  486  ;  and  Duke  of  Chandos  v.  Talbot,  '  A7ite,    §§   722,    729,    730  ;    Nield    v, 

2  P.  Will.  608.  Smith,  14  Ves.  490 ;  Penn.  v.  Lord  Balti- 

2  Post,  §§  1040,  1057.  more,  1  Ves.  444. 

'  Potter  V,  Sanders,  6  Hare,  1  ;  Brooke  •  Beckley  v.  Newland,  2  P.  Will  182 ;  X 

17.  Hewitt,  3  Ves.  253  ;  Hersey  v.  Giblett,  id.  608  ;  atUc,  §  265. 

18  Beav.  174  ;  Waldron  v.  Jacob,  6  Eq.  1.  7  Dufour  v.  Fcrrara,  cited  3  Ves.   412, 

*  Power  V.  Bailey,  1  B.  &  Beatt.  49 ;  416  ;  Goilmere  v.  Battison,  1  Vem.  48. 
Fettiplace  v.  Gorges,  3  Bro.  Ch.  8 ;  post. 
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So,  a  general  covenant  to  indemnify  a  party  for  the  purchase-money 
due  for  land,  upon  an  assignment  thereof  to  an  assignee,  although  it 
sounds  only  in  damages,  will  be  decreed  to  be  specifically  performed 
by  the  assignee,  upon  the  principle  of  quia  timet} 

§  786.  Another  curious  case,  illustrative  of  the  extent  to  which 
courts  of  equity  will  go  to  enforce  a  specific  performance  of  contracts 
against  parties  and  privies  in  estate,  in  cases  where  a  fraudulent 
evasion  is  attempted,  has  been  propounded  and  acted  upon  in  the 
House  of  Lords.  If  a  person  covenants,  or  agrees,  or  in  any  other 
manner  validly  binds  himself  to  give  to  A.,  by  his  will,  as  much  pro- 
perty as  he  gives  to  any  other  child,  he  may  put  it  out  of  his  power 
to  do  so,  by  giving  away  all  his  property  in  his  lifetime.  Or,  if  he 
binds  himself  to  give  to  A.  as  much  as  he  gives  to  B.  by  his  will,  he 
may,  in  his  lifetime  give  to  B.  what  he  pleases,  so  as,  by  his  will, 
he  shall  give  to  A  as  much  as  he  gives  to  B.  But  then  the  gifts 
which  he  makes  in  his  lifetime  to  B.  must  be  out  and  out.  For, 
if  to  defraud  or  defeat  the  obligation  which  he  has  thus  entered  into, 
he  gives  to  B.  any  property,  real  or  personal,  over  which  he  retains  a 
control,  or  in  which  he  reserves  an  interest  to  himself ;  then,  in  order 
to  protect  the  agreement  or  obligation  which  he  has  entered  into,  and 
to  defeat  the  fraud  attempted  upon  that  agreement  or  obligation  and 
to  prevent  his  escaping,  as  it  were,  from  his  own  contract,  courts  of 
equity  will  treat  this  gift  to  B.  in  the  same  manner  as  if  it  were  purely 
testamentary,  and  were  included  in  a  will ;  and  the  subject-matter  of 
the  gift  will  be  brought  back  and  made  the  fund  out  of  which  to 
perform  the  obligation.  At  all  events,  it  will,  be  made  the  measure 
for  calculating  and  ordering  the  performance  of,  and  dealing  with,  the 
claim  arising  under  that  agreement  or  obligation.^ 

§  787.  These  cases  are  sufficient  to  point  out  the  general  course 
of  remedial  justice  in  equity  in  all  cases  of  specific  performance, 
whether  they  are  within  or  without  the  Statute  of  Frauds.  To  go 
over  all  the  doctrines  applicable  to  the  subject,  in  all  the  varieties, 
would  require  a  discussion  wholly  incompatible  with  the  objects  of 
this  work.  The  principles  already  expounded  may  serve  to  explain 
the  true  nature  and  extent  of  the  jurisdiction  at  present  exercised, — 
a  jurisdiction  which  has  been  an  appropriate  theme  of.  praise  on  all 
occasions  in  which  the  claims  of  courts  of  equity  to  public  favour  have 
been  vindicated  by  their  iriends  or  assailed  by  their  enemies.  In 
conclusion,  it  may,  however,  be  proper  to  remark,  that  all  the  cases 
for  a  specific  performance,  which  we  have  been  examining,  presuppose 

^  Ante,  §  730  ;  post^  ^  849,  850.  enforce  an  alleged  contract  to  bequeath 

'  Logan  r.  Wienhold,  7  Bligh,  58,  54.  his  wife  the  sum  of  £2000,  upon  which 

See  Moorhoufie  v.  Colvin,  15  Beav.  841,  expectation  he  married  her. 

where  a  bill  was  brought  by  a  husband  to 
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the  contract  to  be  between  competent  paities,  and  founded  upon  a 
valuable  or  meritorious  consideration  ;  for  courts  of  equity  will  not, 
as  we  have  seen,  and  shall  presently  more  fully  see,^  carry  into  specific 
execution  any  merely  tiucI^  ixtcts  or  voluntary  agreements,  not  founded 
upon  some  valuable  or  meritorious  consideration  ;  nor  between  parties 
not  »wi  juHs  or  competent  to  contract,  such  as  infants  said  feniCfi 
covert ;  ^  nor  (as  we  have  aheady  seen)  any  agreements  which  are 
against  public  policy,  or  are  immoral,  or  which  involve  a  breach  of 
trust.'** 

§  788.  It  U]ay  also  be  stated,  that,  in  general,  where  the  specific 
execution  of  a  contract  respecting  lands  will  be  decreed  between  the 
parties  it  will  be  decreed  between  all  persons  claiming  under  them  in 
privity  of  estate,  or  of  representation,  or  of  title,  unless  other  con- 
trolling equities  are  interposed.'^  If  a  person  purchases  lands  with 
knowledge  of  a  prior  contract  to  convey  them,  he  is  (as  we  have  seen) 
affected  by  all  the  equities  which  affected  the  lauds  in  the  hands  of 
the  vendor.''  The  lien  of  the  vendor  for  the  purchase- money  attaches 
to  them,  and  such  purchaser  may  be  compelled  either  to  pay  the 
purchase-money,  or  to  surrender  up  the  land,  or  to  have  it  sold  for 
the  benefit  of  the  vendor.  In  this  view,  the  remedy  of  the  vendor 
against  such  purchaser  may  be  said  to  be  in  rem,  rather  than  in 
'peraoTtamfi.  On  the  other  hand,  if  the  vendee  under  such  a  contract, 
conveys  the  same  to  a  third  person,  the  latter,  upon  paying  the  pur- 
chase-money, may  compel  the  vendor,  and  any  person  claiming  under 
him  in  privity,  or  as  a  purchaser  with  notice,  to  complete  the  contract 
and  convey  the  title  to  him/ 

§  789.  The  general  principle  upon  which  this  doctrine  proceeds,  is, 
that  from  the  time  of  the  contract  for  the  sale  of  the  land,  the  vendor, 
as  to  the  land,  becomes  a  tiiistee  for  the  vendee,  and  the  vendee,  as 
to  the  purchase-money,  a  trustee  for  the  vendor,  who  has  a  lien  upon 
the  land  therefor.  And  every  subsequent  purchaser  from  either,  with 
notice,  becomes  subject  to  the  same  equities  as  the  party  would  be 
from  whom  he  purchased.^     In  cases  of  this  sort,  if  the  original  vendee 


1  AfUe,  §S  433,  706,  706  a,  750,  769  ;  post, 
%%  798  a,  973,  977,  987,  1040  ;  Woodcock  v. 
Hennet,  1  Cowen,  711 ;  Crosbie  v.  McDoual, 
18  Yes.  148 ;  Wycherloy  r.  Wycherley,  2 
iMeii,  177. 

'  Flight  v.  BoUaud,  4  Rusa.  298,  301 ; 
anU,  §§  723,  751,  note. 

»  1  Mad.  Pr.  Ch.  828 ;  Brownsmith  v, 
(Hlbourne,  2  Str.  738 ;  Ellison  u  Ellison, 
6  Vea.  656,  662 ;  Ex  jxirU,  Pye,  18  Ves. 
149  ;  anU,  §  293,  294,  296,  297,  769. 

*  Smith  V.  Hibbard,  2  Dick.  730.  As 
to  making  sub-purchasor  of  part  a  party, 
see  Fen  wick  v.  Bulman,  9  £q.  165.  A»  to 
what    constitutes    notice  of   assignment, 


preventing  vendor  from  conveying  to 
original  vendee,  see  McCreight  v.  Foster, 
5  Ch.  604 ;  L.  W.  5  H.  L.  321  ;  Crabtree 
V.  Poole,  12  Eq.  13. 

*  AnU,  §  784. 

*  Winged  v.  Lefebury,  2  E<i.  Abrldg. 
32,  pi.  43  ;  Taylor  r.  Stibbert,  2  Vea.  Jr. 
437;  Daniels  v.  Davison,  16  Ves.  249; 
8.  c.  17  Ves.  433  ;  ante,  §  784. 

7  Davie  v,  Beardsliuin,  1  C*h.  Cas.  39; 
Green  tJ.  Smith,  1  Atk.  572, 573  ;  PoHcxfen 
f.  Moore,  3  Atk.  273  ;  Mnckreth  v.  Sym- 
mons,  15  Ves.  329,  336  ;  Walker  r.  Prest- 
wick,  2  Ves.  622. 
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dies,  after  having  sold  the  lands  to  a  third  pei'son,  who  is  to  pay  the 
purchase-money,  his  personal  representatives  are  entitled  to  proceed 
against  such  purchaser  in  equity,  to  indemnify  them,  and  to  pay  the 
purchase-money.  On  the  other  hand,  if  the  vendor  dies,  his  personal 
representatives  may  enforce  the  lien  for  the  purchase-money  against 
the  land  in  the  possession  of  the  purchaser.  But  who,  as  between  the 
lieirs  and  personal  representatives  of  the  vendee  or  a  subsequent  pur- 
chaser, is  to  bear  the  charge,  that  is,  whether  it  is  to  be  borne  by  the 
personal  estate  or  by  the  land  purchased,  is  a  matter  properly  belong- 
ing to  other  branches  of  equity  jurisdiction,  in  which  the  marshalling 
of  assets  is  considered.  The  statement  above  that  fi*om  the  time  of 
contract  of  sale,  the  vendor  must  be  taken  a,s  trustee  for  the  purchaser, 
will  have  to  be  qualified  since  the  late  case  of  Rayner  v.  Preston,^  where 
it  was  expressly  stated  by  the  majority  of  the  Court  of  Appeal  (Lord 
Justice  James  dissenting)  that  the  vendor  of  a  trustee  at  all,  is  only 
a  trustee  sub  Tiiodo,  and  is  not  bound  as  a  trustee  would  be,  to  hand 
over  all  incidental  advantages  acquired  in  respect  of  the  subject- 
matter  of  the  trust  to  the  vendee. 

§  790.  There  is  another  considei'ation  which  is  incident  to  this 
subject,  and  to  which  coui-ts  of  equity  have  given  an  attention  and 
effect  proportioned  to  its  importance.  In  the  view  of  courts  of  law, 
contracts  respecting  lands,  or  other  things,  of  which  a  specific  execu- 
tion will  be  decreed  in  equity,  are  considered  as  simple  executory 
agreements,  and  as  not  attaching  to  the  property  in  any  manner,  as 
an  incident,  or  as  a  present  or  future  charge.  But  courts  of  equity 
regard  them  in  a  very  different  light.  They  treat  them,  for  most 
purposes,  precisely  as  if  they  had  been  specifically  executed.  Thus, 
if  a  man  has  entered  into  a  valid  contract  for  the  purchase  of  land, 
he  is  treated  in  equity  as  the  equitable  owner  of  the  land,  and  the 
vendor  is  treated  as  the  owner  of  the  money.  The  purchaser  may 
devise  it  as  land,  even  before  the  conveyance  is  made,  and  it  passes 
by  descent  to  his  heir  as  land.-  The  vendor  is  deemed  in  equity  to 
stand  seised  of  it  for  the  benefit  of  the  purchaser  ;  and  the  trust  (as 
has  been  already  stated)  attaches  to  the  land,  so  as  to  bind  the  heir 
of  the  vendor,  and  every  one  claiming  under  him  as  a  purchaser,  with 
notice  of  the  trust.'*'  The  heir  of  the  purchaser  may  come  into  equity 
and  insist  upon  a  specific  performance  of  the  contract.  On  the  other 
hand,  the  vendor  may  come  into  equity  for  a  specific  performance  of 
tlie  contract  on  the  other  side,  and  to  have  the  money  paid ;  for  the 
remedy,  in  cases  of  specific  performance,  is  mutual,^  and  the  purchase- 
money  is  treated  as  the  personal  estate  of  the  vendor,  and  goes  as 

»  18  Ch.  D.  1.  3  ^j,ic^  §§  788,  789. 

2  Seton  V.  Sladc,  7  Ves.  264,  271  ;  2^ost,  *  Ante,  §  723 ;  jmt,  §§  796,  1212,  1214. 

§  1212. 
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such  to  bis  personal  representatives.  In  like  manner,  land,  articled 
or  devised  to  be  sold,  and  turned  into  money,  is  reputed  as  money, 
and  money,  articled  or  bequeathed  to  be  invested  in  land,  has,  in 
equity,  many  of  the  qualities  of  real  estate,  and  is  descendible  and 
devisable  as  such,  according  to  the  rules  of  inheritance  in  other  cases.^ 
So,  if  a  trustee  should  take  property  with  absolute  directions  to  sell 
and  convert  it  into  money,  there,  although  the  directions  were  not 
carried  into  effect  during  the  life  of  the  party  creating  the  trust,  the- 
property  would  be  deemed  personalty.  But  if  the  charge  is  not 
absolute,  as  if  a  testator  should  charge  his  real  estate  for  the  payment 
of  his  debts,  it  will  retain  its  character  as  real  estate,  so  far  as  the 
charge  does  not  extend,  until  it  is  actually  converted.^  The  like  rule 
will  apply  to  the  case  of  real  estate,  conveyed  to  a  tmstee  in  trust,  to 


»  Post,  §§  1212  to  1215  ;  Fletcher  v. 
Ashbunier,  1  Bro.  Ch.  496  ;  Doughty  v. 
Bull,  2  P.  Wm.  320  ;  Yates  r.  Compton, 
2  P.  WiU.  808  ;  Trelawnev  v.  Booth.  2 
Atk.  307  ;  Rose  v,  Cunynghamo,  11  Ves. 
554  ;  Kirkman  v.  Miles,  13  Ves.  338.  As 
a  fit  illustration  of  the  text,  Mr.  Fou- 
blanque's  note  (Fonbl.  £([.  B.  1,  ch.  6, 
§  9,  note  (0,  containing  the  principal 
authorities)  is  here  inserted.  **  Tlie  rule," 
says  he,  **  equally  applies  to  money  de- 
vised to  be  laid  out  in  land.  The  authori- 
ties, to  show  that  money,  agreed  or  di- 
rected to  be  laid  out  in  land,  is  to  be 
considered  as  land,  are  very  numerous. 
The  force  of  the  rule  is  particularly  evinced 
by  those  cases  in  whi(*h  it  has  been  held 
that  the  money ,  agreed  or  directed  to  be 
laid  out,  so  fully  becomes  land,  as,  1st,  not 
to  be  personal  assets.  Earl  of  Pembroke 
V.  Beighden,  3  Ch.  116;  2  Vern.  52; 
Lawrence  v.  Beverly,  2  Keble,  841  ;  cited 
also  in  Kettleby  v.  Attwood,  i  Vern.  298, 
741.  2ndly,  to  be  subject  to  the  courtesy 
of  the  husband,  though  not  to  the  dower 
of  the  wife.  Sweetapple  v.  Bindon,  2 
Vern.  536  ;  Otway  v.  Hudson,  2  Vern. 
583.  3dly,  to  pass  as  land  by  will,  if 
subject  to  the  real  use  at  the  time  the  will 
was  made.  See  ch.  4,  §  2,  note  (n).  See 
also  Milner  v.  Mills,  Mosely.  123  ;  Green- 
hill  V.  Greenhill,  2  Vern.  *679,  Prec.  Ch. 
320  ;  Shorer  ».  Shorer,  10  Motl.  39  ;  Lingen 
V.  Sowray,  1  P.  Wms.  172;  Guidott  v. 
Guidott,  3  Atk.  254.  4thly,  not  to  pass 
as  money  by  a  general  bequest  to  a  legatee ; 
but  it  will  by  a  particular  description,  as 
.so  much  money  to  be  laid  out  m  land. 
Cross  V.  Addenbroke  and  Fulham  v.  Jones, 
cited  in  a  note  to  Lechmere  v.  Earl  of 
Carlisle,  3  P.  Wms.  222  ;  or  by  a  bequest 
of  all  the  testators  estate  in  law  and 
c(]uity ;  Rashleigh  v.  Master,  1  Ves.  Jr. 
204.  But  equity  will  not  consider  money 
as  land,  unless  the  covenant  or  direction 
to  lay  it  out  in  land  be  cx])res3.  Symons 
V.  llutter,  2  Vern.   227  ;  CarUnsj  r.  May, 


M.  8,  G.  2,  cited  in  Guidott  v.  Guidott,  3 
Atk.  255.  And  as  money  ax^eed  or  di- 
rected to  be  laid  out  in  land  shall  in  gene- 
ral be  considered  as  land,  so  land  agreed 
or  directed  to  be  sold  sliall  be  considered 
and  treated  as  money.  Gilb.  Lex  Pne- 
toria,  243  ;  but  see  Aahby  v.  Palmer,  1 
Merivale,  296.  As  to  from  what  time  the 
conversion  shall  be  supposed,  see  Sitwell 
V,  Bernard,  6  Ves.  520 ;  Elwin  v.  Elwin, 
8  Ves.  547  ;  and  the  creditors  of  the  bar- 
gainor may  compel  the  heir  to  convey  the 
land.  Best  v.  Stanford,  1  Salk.  154.  But 
it  must  not  be  understood  that  where  a 
testator  directs  his  real  estate  to  be  sold 
for  purposes  which  are  answered  out  of 
the  pei'sonal  estate,  the  next  of  kin  may 
insist  upon  the  real  estates  being  sold ; 
for  *  there  Is  no  equity  between  the  next 
of  kin  and  the  heir ;  but  the  general  prin- 
ciple is,  that  the  heir  takes  all  that  which 
is  not  for  a  defined  and  specific  purpose 
given  by  the  will.*  Chitty  v.  Parker,  2 
Ves.  Jr.  271  ;  Ex  parte  Bromfield,  1  Ves. 
Jr.  453  ;  Oxenden  v.  Lord  Compton,  2  Ves. 
Jr.  69  ;  Walker  v.  Denne,  2  Ves.  Jr.  170  ; 
Lord  Compton  v.  Oxenden,  2  Ves.  Jr.  361  ; 
but  see  Wheldale  v.  Partridge,  8  Ves.  235. 
And  where  the  testator  was  entitled  to 
a  fund,  as  money  or  land,  his  real  and 
personal  representatives  shall  take  it  as 
money  or  as  laud,  according  as  the  testa- 
tor would  have  taken  it.  See  Ackroyd 
V.  SmithsoD,  and  the  cases  there  cited,  1 
Bro.  Ch.  503  ;  see  also  Hewitt  v.  Wright, 
1  Bro.  Ch.  S6,  as  to  Lord  Thurlow's 
opinion,  that  monej',  resulting  to  the  heir, 
as  being  produced  by  sale  of  read  estate 
undisposed  of,  is  to  be  considered  as  per- 
sonal estate  of  the  heir,  and  as  such 
would  go  to  his  executor;  Russell  v. 
Smythies,  1  Cox,  215.  But  if  the  use 
and  possession  were  not  united  it  would 
still  be  considered  as  land.  Rashleigh  v. 
Masters,  1  Ves.  Jr.  201;  Wheldale  v. 
Partridge,  8  Ves.  235." 
'^  Bourne  v.  Bourne,  2  Hare,  33. 
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money  by  the  obligor  to  the  niece.^  So,  where  a  testatrix  drew  a 
cheque  on  her  bankers  for  £150,  in  favour  of  A.,  and  verbally 
directed  A.  to  apply  that  sum,  or  so  much  of  it  as  might  be  necessary, 
to  make  up  to  a  legatee  the  difference  in  value  between  a  legacy  of 
£100  which  she  had  by  her  will  given  to  the  legatee,  and  the  price 
of  a  £100  share  in  a  certain  railway ;  the  testatrix  informing  A.  that 
she  intended  to  give  the  share  instead  of  the  legacy,  but  she  did  not 
think  it  necessary  to  alter  her  will ;  and  the  bankers  gave  credit  to 
A.  for  the  £150 :  in  a  suit  for  the  administration  of  the  testatrix's 
estate,  it  was  held,  that  there  was  no  trust  created  for  the  benefit  of 
the  legatee  in  respect  to  the  £150,  as  it  could  not  be  inferred  from 
the  facts  that  the  testatrix  meant  to  place  this  disposition  of  the 
£150  out  of  her  own  control  in  her  lifetime.  It  was,  therefore,  not 
an  absolute  perfected  gift.^  So,  where  a  husband  executed  a  docu- 
ment which  was  attested  by  two  witnesses,  giving  to -his  wife  a 
freehold  house  in  which  they  resided,  but  afterwards  died  without 
making  a  will,  and  the  heir-at-law  recovered  a  verdict  for  the 
possession  of  the  house  against  the  wife,  it  was  held,  that  the  gift  to 
her  was  incomplete,  and  a  bill  asking  that  the  heir-at-law  might  be 
declared  a  trustee  of  the  wife  was  dismissed.*  So,  where  a  testator, 
to  whom  a  party  was  indebted  in  one  sum  on  a  note  and  in  another 
on  a  bond,  in  his  will  bequeathed  to  a  son  a  part  of  the  entire  debt, 
and  afterwards,  by  codicil,  revoked  the  bequest,  and,  by  an  indorse- 
ment on  the  bond,  declared  that  he  thereby  acquitted  the  obligor  of 
the  sum,  and  stated  that,  in  consequence  thereof  he  had  revoked  the 
bequest,  to  the  same  amount  made  by  the  codicil ;  it  was  held,  that 
the  obligor  was  not  entitled,  after  the  death  of  the  testator,  to  come 


^  Edwards  v.  Jones,  1  Mylne  &  Crai^, 
226  ;  s.  c.  7  Simons,  325 ;  anit,  §  433, 
note. 

'  Hughes  V.  Stiibbs,  1  Hare,  476.  In 
this  case,  Mr.  Yice-Chancellor  Wigi*am 
said  :  "  The  question  is,  whether  the  tes- 
tatrix has  so  dealt  with  the  sum  of  £150 
in  question,  as  to  make  it  no  longer  her 
property,  but  the  property  of  Mrs.  Gelding 
(the  legatee).  If  a  person  intending  to 
give  property  to  another  vests  that  pro- 
l>erty  in  ti-ustees,  and  declares  a  trust 
upon  it  in  favour  of  the  object  of  his 
bounty,  there  are  cases  whicii  establish 
that,  by  such  acts,  the  gift  is  perfected, 
and  the  author  of  the  trust  loses  all 
dominion  over  it  (Colman  v.  Sarel,  3  Bro. 
C.  C.  12  ;  M.  c.  1  Ves.  Jr.  50  ;  Ellison  v. 
Ellison,  6  Ves.  656  ;  Pulvertoft  v.  Pulver- 
toft,  18  Ves.  84  ;  Ex  jmrtc  Pye,  Ex  parte 
Dubost,  18  Ves.  140).  The  principle  has 
been  extended  to  cases  in  which  the  author 
of  the  gift  has  had  legal  dominion  over 
the  property  remaining  in  him,  but  has 
completely  declared  himself  to  be  trustee 
of  that  property  foi    the  object  indicated 


(Ex  parte  Vy%  Ex  parte  Dubost).  But  it  is 
clear,  also,  that  a  person  not  intending  to 
give  or  to  part  with  the  dominion  over  his 
property,  may  retain  such  dominion,  not- 
withstanding he  may  have  vested  the  pro- 
perty in  trustees,  and  have  declared  a 
trust  upon  it  in  favom*  of  third  persons 
(WalwjTi  V.  Coutts,*  8  Sim.  14  ;  Garrard 
V.  Lord  Lauderdale,  3  Sim.  1 ;  s.  c.  2  R. 
&  M.  451 ;  Acton  u  Woodgate,  2  Myl.  & 
K.  492  ;  Gaskell  v.  Gaskell,  2  Yoimge  & 
J.  502).  The  different  effects  thus  given 
by  courts  of  equity  to  transactions  similar 
in  form,  necessarily  give  rise,  in  some 
cases,  to  questions  of  considerable  difiS- 
culty.  But  the  distinction  which  has 
been  taken  between  the  two  classes  of 
cases  is  founded  in  reason  and  good  sense, 
and  however  refined  that  distinction  may 
in  some  instances  appear,  I  do  not  enter- 
tain a  doubt  but  that  courts  of  equity  will 
continue  to  maintain  it." 

^  Price  V.  Price,  14  Beav.  598.  See  ah«) 
Milroyd  v.  Lord,  8  Jur.  N.  8.  806  ;  4  De 
G.  F.  &  J.  266  ;  Richards  v.  Delbridge,  18 
Eq.  11  ;  Heartley  v.  Nicholson,  19  Eq.  233. 
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into  equity  for  an  injunction  and  relief  against  the  enforcem.ent  of 
the  bond,  because  he  was  a  mere  volunteer,  and  the  acquittance  was 
without  any  consideration  to  support  it^  On  the  other  hand,  if  the 
transfer,  assignment,  trust,  or  conveyance  is  completed  at  law,  so 
that  no  further  action  remains  to  be  done  to  give  full  effect  to  the 
title,  there  courts  of  equity  will  enforce  it  throughout,  although  it  is 
derived  from  a  mere  gift  or  other  voluntary  act  of  the  party.  Thus, 
for  example,  if  there  is  a  gift  of  stock,  and  a  transfer  is  actually 
made  thereof,  it  wiU  be  held  valid  against  the  donor  and  his  repre- 
sentatives.^ So,  if  an  assignment  of  a  debt  or  other  property  is 
consummate,  so  as  to  pass  the  title,  and  no  furthur  act  is  to  be  done 
by  the  donor,  it  will  be  enforced  in  equity.**  So,  if  a  creditor,  shortly 
before  his  death,  should  send  a  verbal  message  to  his  debtor  to  hold 
the  debt  in  trust  for  a  particular  person,  and  the  debtor  should 
assent  thereto,  and  the  fact  is  communicated  to  the  cestui  qwe  trust 
or  beneficiary,  there  the  trust,  although  verbal,  will  be  held  con- 
summate and  enforced  against  the  representatives  of  the  creditor 
after  his  death.* 

§  793  c.  In  Donaldson  v.  Donaldson  ^  the  isubject  of  voluntary 
assignments  was  examined  with  considerable  carefulness,  by  a  very 
eminent  equity  judge,  Vice-Chancellor  Wood,  and  the  conclusion 
arrived  at,  that  a  voluntary  assignment,  by  deed,  of  the  assignor's 
interest  in  stocks  standing  in  the  names  of  trustees,  upon  trust  for 
him,  is  a  complete  transfer  of  such  interest,  as  between  the  donee 
and  the  representatives  of  the  donor,  although  no  notice  of  the  deed 


^  Tufnell  V.  Constable,  8  Simons,  69. 

'  Ex  parte  Pye,  18  Ves.  149  ;  Edwards 
V.  Jones,  1  Mylne  &  Craig,  22tf,  237; 
Fortescue  r.  Barnett,  3  Mylne  &  Keen, 
36  ;  Ellison  v,  Ellison,  6  Ves.  662 ;  ante, 
§  433,  note  ;  post,  §  973  a,  987,  1040, 
1040  by  1196  ;  CoUinson  v,  Pattrick,  2 
Keen,  123,  134. 

^  Fortesouc  r.  Barnett,  2  Mylne  &  Keen, 
36  ;  Sloaner.  Cadogan,  Sugden  on  Vendors, 
^\ppx.  26  (9th  edition).  The  application 
of  the  principle  in  these  cases  must,  since 
the  remarks  of  Lord  Cottenhani  on  them, 
in  Edwards  v.  Jones,  1  Mylne  &  Craig, 
238,  239,  240,  be  deemed  o])en  to  some 
doubt.  But  they  certainly  derived  sup- 
port from  the  case  of  Richards  v,  Symes, 
2  Eq.  Abridg.  617,  cited  ante,  §  607  6, 
and  commented  on  by  Lord  Eldon  in 
Duffiekl  V.  Elwes,  1  Bligh,  588,  539.  See 
also  aiUe,  §  438,  note,  and  the  Vice*  Chan- 
cellor's remarks  in  Edwards  v.  Jones,  7 
Simons,  826.  See  CoUinson  v.  Pattrick,' 
2  Keen,  122,  134;  W^ard  v.  Audland,  8 
Beavan,  201. 

*  M*Fadden  v.  Jenkins,  1  Phillips,  168. 
In  this  case,  Lord  Lyndhurst  said  "some 
points  were  disposed  of  by  the  Vico-Chan- 


cellor,  which  are  indeed  free  from  doubt, 
and  appear  not  to  .have  been  contested 
ill  this  court,  viz.,  that  a  declai-ation 
by  parol  is  sufiicient  to  create  a  trust 
of  })er£onal  property ;  and  that  if  the 
testator,  Thomas  JFarTy,  had,  in  his  life- 
time, declared  himself  a  trustee  of  the 
debt  for  the  plaintiff,  that,  in  equity, 
would  perfect  the  gift  to  the  plaintiff  as 
against  TJiomas  Warry  and  his  estate. 
The  distinctions  upon  this  subject  are 
undoubtedly  refined,  but  it  does  not  ap- 
pear to  me  that  there  is  any  substantial 
difference  between  such  a  case  and  the 
present.  The  testator,  in  directing  Jen- 
kins  to  hold  the  money  in  trust  for  the 
plaintiff,  which  was  assented  to  and  acted 
upon  by  Jenkins,  impressed,  I  think,  a 
trust  upon  the  money,  which  was  com- 
plete and  irrevocable.  It  was  equivalent 
to  a  declaration  by  the  testator  that  the 
debt  was  a  trust  for  the  plaintiff.  The 
transaction  bears  no  resemblance  to  an 
undertaking  or  agreement  to  assign.  It 
was  in  terms  a  tinist,  and  the  aid  of  the 
court  was  not  necessary  to  complete  it." 
*  Kay,  711. 
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was  given  to  the  trustees,  in  the  donor's  lifetime ;  because  no  further 
act,  on  the  part  of  the  donor,  was  requisite  to  complete  the  gift. 
And  it  was  said  the  donee  could  compel  the  trustees  to  transfer  the 
stock  to  him,  without  making  the  donor  or  his  representatives 
parties  to  the  suit  But  if  the  trustees,  before  notice  of  the  deed, 
transferred  the  stock  to  another  person,  the  donee  would  have  no 
remedy  against  them.  The  case  is  put  upon  the  ground  that  the 
title  to  the  property  had  passed,  by  the  deed,  so  far  as  the  donor,  or 
his  representatives,  were  concerned.  And  it  is  conceded,  that  where 
there  is  a  contract  only,  or  an  imperfect  gift,  which  requires  some 
other  act  on  the  part  of  the  assignor  or  donor,  the  court  will  not 
interfere  to  compel  the  performance  of  such  act.  The  cases  upon 
this  subject  are  very  thoroughly  and  ably  reviewed  in  the  case  of 
Kekewich  v.  Manning;^  and  Beatson  v,  Beatson,^  and  Dillon  v. 
Coppin,^  are  there  considered  as  not  in  accordance  with  the  general 
course  of  the  decisions  upon  the  subject. 

§  793  d.  It  has  been  said  that  there  are  exceptions,  however,  to 
the  rule  where  the  contract  or  conveyance,  although  voluntary,  is 
deemed  to  be  founded  upon  a  meritorious,  as  contradistinguished 
from  a  valuable  consideration ;  and  that  courts  of  equity  will  inter- 
fere and  aid  a  defective  conveyance,  as  they  will  the  defective 
execution  of  a  power  against  mere  volunteers  under  the  same 
party,  where  it  is  designed  to  be  a  provision  for  a  wife  or  children ; 
for,  in  such  cases,  it  is  treated  as  founded  in  a  meritorious  con- 
sideration, since  the  party  is  under  a  natural  and  moral  obligation 
to  provide  for  them.^  And,  it  has  been  added,  that  it  might  be  a 
very  different  question  whether  such  a  defective  conveyance,  or  a 
defective  execution  of  a  power,  would  be  enforced  against  the 
grantor  or  appointor  himself,  unless  he  had  voluntarily  entered 
into  some  contract  to  make  a  perfect  conveyance,  or  to  execute  the 
power.  And,  accordingly,  in  Ellis  t\  Nimrao,^  it  was  held,  on  great 
consideration,  that  a  voluntary  contract,  in  writing,  by  a  father,  to 
make  a  post-nuptial  provision  or  settlement  upon  his  daughter, 
might  be  enforced  against  him  in  equity,  as  being  founded  on  a 
meritorious,  although  not  on   a  valuable  consideration.     But  this 


1  1  De  Gex,  M.  &  6.  176.  Tlie  learned 
judge,  the  Lord  Justice  Knight- Bruce, 
among  others,  refers  to  Wheatley  v.  Purr, 
1  Keen,  551 ;  Blakely  v.  Brady,  2  Dr.  & 
Walsh,  316,  as  confirming  his  own  opinion. 
He  also  referred  to  the  following,  among 
others,  as  possihly  in  conflict  with  his 
lordship's  decision.  Godsal  v.  Webb,  2 
Keen,  99 ;  James  v.  Bydder,  4  Bearan,  600 ; 
Bay  ley  v.  Boulcott,  4  Russell,  345. 

^  12  Simons,  281. 

»  4  My.  &  Cr.  647. 

*  A7iU,  §§  95,  169,  433,  706  a ;  Fother- 


ffill  V.  Fothergill,  2  Frcem.  256  ;  Ellis  r. 
Nimmo,  Lloyd  &  GK>old,  333.  See  abo 
Colyear  r.  Countess  of  Mulgrave,  2  Keen, 
81,  97,  98. 

*  Lloyd  &  Goold,  833.  See  also  Sloane 
V.  Cadogan,  Sugden  on  Vendors,  Appx. 
No.  26  (9th  edit.) ;  Fortescue  v.  Bamett, 
3  Mylne  &  Keen,  36  ;  Edwards  v.  Jones,  1 
Mylne  &  Craif,  226,  238,  239,  240 ;  An- 
trobus  V.  Smith,  12  Ves.  39.  £Uis  v. 
Nimmo  was  doubted  by  the  Vice-Chan* 
cellor  (Sir  L.  Shadwell),  in  Holloway  v, 
Headington,   8    Simons,   824,   and   over* 
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doctrine  has  been  since  denied,  and  the  general  rule  seems  now 
established,  that  the  court  will  not  execute  a  voluntary  contract,  but 
will  withhold  assistance  from  a  volunteer,  whether  he  seeks  to  have 
the  benefit  of  a  contract,  or  a  covenant,  or  a  settlement.^  There 
may  be  a  clear,  if  not  a  satisfactory,  line  of  distinction,  drawn 
between  cases  of  voluntary  contracts,  covenants,  and  settlements, 
where  there  has  been  a  defective  conveyance  or  execution  thereof, 
and  cases  of  a  defective  execution  of  a  power.  In  the  latter  cases, 
the  donee  of  the  power  designs  to  carry  into  effect  not  merely  his 
own  objects  and  interests,  but  those  of  other  persons,  by  executing 
the  power  in  favour  of  persons  who  stand  as  volunteers,  upon  a 
meritorious  consideration,  and  for  whom  he  is  under  a  natural  and 
moral  obligation  to  provide  ;  and  his  own  defective  execution  of  the 
power  by  mistake,  or  otherwise,  not  only  defeats  his  own  positive 
intention  and  moral  obligation  and  duty  to  execute  the  trust  reposed 
in  him,  but  it  would,  if  not  aided,  also  defeat  the  very  objects  for 
which  the  power  was  created  by  third  persons,  whether  it  was  created 
as  a  bounty,  or  upon  a  valuable  consideration  passing  between  the 
donor  and  donee  of  the  power.^  Another  exception,  having  a  firmer 
foundation,  is  of  cases  of  donations  mortis  causd,  as  contradistin- 
guished from  donations  i/nter  vivos,  in  which,  although  the  donation 
is  imperfect,  as  a  complete  transfer  of  the  right  of  property,  yet,  in 
equity,  it  will  be  upheld,  in  order  to  eflfectuaie  the  intention  of  the 
donor,  and  enforced  against  his  executors,  as  it  is  treated  as  in  the 
nature  of  a  testamentary  act.  But  of  this  sufficient  has  been  already 
said  in  another  place.^ 

thrown  in  effect  in  Jefferys  v,  Jefferys,  1  138,    141  ;    HoUoway    v,   Headington,   8 

Craig  k  Phillips,  138-141.     But  still  the  Simons,  325.     Seo  post,  §  1377  a,  1415; 

reasoning  of  Lord  Chancellor  Sugden  de-  avte,  §  793  a ;  Callaghan  v.  Calloghan,  8 

serves  to  he  very  carefully  examined.     It  C.  &  f .   374,  401 ;  Dillon  v.  Coppin,  4 

is  certainly  very  able.     But  see  Moore  v.  Mylne  k  Craig,  647,  670,  671. 

Crafton,   3  Jones  k  Lat    38.     See  also  '  See  anUy  ^  169,  170,  and  note. 

^05^,  §§  973  a,  987,  1040  &,  1196.  *  Ante,  §  433,   note;  §  607  a,   note; 

^  Jefferys  v,  Jefferys,  1  Craig  k  Phillips,  607  b,  note. 
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COMPENSATION  AND  DAMAGES. 

§  794.  Conrte  of  equity  did  not  commonly  awai*d  damages. 
§  794  a.  But  would  for  breach  of  duty  in  tnistees  and  some  other  cases. 
§  796.  Damages  ascertained  by  chief  clerk  or  jury. 

§  796-98.  Would  not  award  damages  except  as  incidental  to  other  relief,  and  where 
specific  performance  should  be  decreed. 
§  799.  Other  cases  rest  upon  peculiar  grounds,  or  involve  fraud. 
§  799  a.  Lord  Cairns*  Act  considered. 
§  799  6.  Consideration  of  the  above  Act. 
§  799  c.  Provisions  of  the  Judicature  Acts  on  the  subject. 

§  794.  It  is  in  cases  of  bills  brought  for  a  specific  performance  that 
questions  principally  (although  not  exclusively)  arise,  as  to  compen- 
sation and  damages  being  awarded  by  courts  of  equity ;  and  there- 
fore it  is  convenient,  in  this  place,  to  consider  the  nature  and  extent 
of  the  jurisdiction,  exercised  by  courts  of  equity  as  to  compensation 
and  damages.^  It  may  be  stated  as  a  general  proposition,  that,  for 
breaches  of  contract,  and  other  wrongs  and  injuries,  cognizable  at 
law,  courts  of  equity  do  not  entertain  jurisdiction  to  give  redress  by 
way  of  compensation  or  damages,  where  these  constitute  the  sole 
objects  of  the  bill.  For,  wherever  the  matter  of  the  bill  is  merely 
for  damages,  and  there  is  a  perfect  remedy  therefor  at  law,  it  is 
far  better  that  they  should  be  ascertained  by  a  jury  than  by  the 
conscience  of  an  equity  judge.^  And  indeed  the  just  foundation  of 
equitable  jurisdiction  fails  in  all  such  cases,  as  there  is  a  plain, 
complete,  and  adequate  remedy  at  law.  Compensation  or  damages 
(it  should  seem)  ought,  therefore,  ordinarily  to  be  decreed  in  equity 
only  as  incidental  to  other  relief  sought  by  the  bill,  and  granted  by 
the  court ;  ^  or  where  there  is  no  adequate  remedy  at  law ;  *  or  where 


*  The  same  principle  of  compensation 
and  damages  is  applied  in  granting  relief 
against  penalties  and  forfeitures,  as  will 
be  seen  in  a  future  page. 

2  Gilbert  For.  Roman,  ch.  12,  p.  219  ; 
Clifford  t?.  Brooke,  13  Ves.  130, 131,  134  ; 
Blore  V.  Sutton,  3  Meriv.  247,  248  ;  New- 
ham  V,  May,  13  Price,  749,  762. 

^  Lord  Chief  Baron  Alexander,  in  New- 
ham  r.  May  (13  Price,  762),  said:  "The 
cases  of  compensation,  in  equity,  I  con- 
sider to  have  grown  out  of  the  jurisdiction 


of  courts  of  equity,  as  exercised  in  respect 
to  contracts  for  the  purchase  of  real  pro- 

Serty,  where  it  is  often  ancillary,  as  inci- 
eutally  necessary  to  effectuate  decrees  of 
specific  performance. "  And  he  added  :  "  It 
is  not  in  every  case  of  fraud  that  relief  is  to 
be  administered  in  equity.  In  the  cases,  for 
instance,  of  a  frauduleiit  warranty  on  the 
sale  of  a  horse,  or  any  fraud  in  the  sale  of  a 
chattel,  no  one,  I  apprehend,  ever  thought 
of  filing  a  bill  in  equity."  Ante,  §  779. 
•*  Newham   v.    May,    13   Price,    782; 
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some  peculiar  equity  intervenes.  Thus,  for  example,  if,  pending  a 
suit  for  a  specific  performance  of  an  agreement  for  a  demise  of 
quarries,  a  part  of  the  subject-matter  of  the  demise  is  abstracted, 
compensation  might  have  under  the  old  practice  been  obtained 
therefor  by  a  supplemental  bill.^ 

§  794  a.  So  strictly  has  the  rule  been  construed,  that  it  has  been 
thought  that,  even  in  cases  where  no  remedy  would  exist  at  law,— 
as>  for  example,  in  cases  where  a  trustee  by  a  breach  of  his  trust 
has  injured  the  property, — a  court  of  equity  would  not  award  damages 
therefor,  although,  if  by  reason  of  such  breach  of  trust  the  trustee 
had  made  profits,  it  would  make  him  accountable  therefor.  But  it 
certainly  may  admit  of  some  question,  whether,  in  a  case  of  that 
character,  where  there  would  otherwise  be  an  irreparable  injury  and 
wrong,  a  court  of  equity  ought  not  to  grant  redress  to  the  injured 
party,  since  at  law  there  would  be  no  remedy.^ 

§  795.  The  mode  by  which  such  compensation  or  damages  used  to 
be  ascertained  was  either  by  a  reference  to  a  master,  or  by  directing 
an  issue,  qucuntuTn  damnificatuSy  which  was  tried  by  a  jury.  The 
latter  used  to  be  almost  the  invariable  course  in  former  times,  in  all 
cases  where  the  compensation  was  not  extremely  clear  as  to  its 
elements  and  amounts,  and  this  course  is  still  commonly  resorted 
to  in  all  cases  of  a  complicated  nature.  But  the  same  inquiries  may 
be  had  before  a  chief  clerk  ;  and  in  cases  where  such  inquiries  do  i>ot 
involve  much  complexity  of  facts  or  amounts,  this  course  is  now  often 
adopted.^  And  now  the  damages  are  sometimes  assessed  by  the 
Judge  himself  at  the  trial,  and  if  the  plaintiff  is  not  ready  with  his 
evidence,  the  trial  has  been  adjourned  to  give  him  time  to  obtain 
the  necessary  evidence.* 

§  796.  Wherever  compensation  or  damages  are  incidental  to  other 
relief,  as,  for  instance^  where  a  specific  performance  is  decreed  upon 
the  application  of  either  party,  with  an  allowance  to  be  made  for 
any  deficiency  as  to  the  quantity,  quality,  or  description  of  the 
property,  or  for  any  delay  in  performing  the  contract ;  there,  it 
seems  clear,  that  the  jurisdiction  properly  attaches  in  equity ;  for 
it  flows,  and  is  inseparable  from  the  proper  relief.^     So,  where  a  bill 


Ranelaugh  v.  Hayes,  1  Vern.  189  ;  ariUf 
§711. 

^  Nelson  v.  Bridges,  2  Beavaii,  239. 

'  The  Cori)oratioii  of  Ludlow  v.  Green- 
house, 1  Bligh  (n.  s.)i  18,  57,  68.  It 
seems  a  solicitor  may  be  sued  by  his  client 
in  equity  for  loss  resulting  from  his  negli- 
gence, but  not  if  the  claim  is  nakedly  for 
damages.  See  Chapman  r.  Chapman,  9 
Eq.  276. 

*  Gilb.  For.  Roman.  219  ;  Denton  v. 
Stewart,  1  Cox,  268  ;  Greenaway  r.  Adams, 


12  Ves.  401,  402 ;  Todd  v.  Gee,  17  Ves. 
278,  279. 

•*  See  Jacques  v.  Millar,  6  Ch.  D.  153  ; 
Wesley  r.  wSilker,  26  W.  R.  368.  Lord 
Justice  Fry  recommends  in  his  book  on 
Specific  Performance,  2nd  ed.,  p.  656,  that 
this  last  course  should  whenever  practi- 
cable be  adopted. 

*  Ante,  §§  709,  711.  See  Todd  v.  Gee, 
17  Ves.  278,  279  ;  Grant  v.  Munt  Cooper, 
Eq.  173. 
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is  brought  by  the  vendor  against  the  vendee  for  a  specific  perform- 
ance of  the  contract  of  sale,  and  of  a  payn^ent  of  the  purchase-money, 
if  the  decree  is  for  a  specific  performance,  equity  will  deci*ee  the 
payment  of  the  purchase-money  also,  as  incidental  to  the  general 
relief,  and  to  prevent  a  multiplicity  of  suits,  although  the  vendor 
might  in  many  cases  have  a  good  remedy  at  law  for  the  purchase- 
money.^  So,  where  a  contract  for  the  sale  of  lands  has  been  in  part 
executed  by  a  conveyance  of  a  part  of  the  lands  by  the  vendor,  but 
he  is  unable  to  convey  the  residue,  equity  will  decree  the  payment 
to  the  vendee  of  a  proportionate  part  of  the  purchase-money  with 
interest,  if  he  has  paid  more  than  the  part  of  the  lands  conveyed 
entitles  the  vendor  to  hold.  But,  where  a  specific  performance  is 
denied,  there  is  somewhat  more  difficulty  in  establishing  the  pro- 
priety of  exercising  a  general  jurisdiction  for  compensation  or 
damages.  It  was  strongly  said  by  Sir  William  Grant,  M.R,-  on  one 
occasion,  where  a  specific  performance  was  sought  and  refused, 
because  the  vendor  had  rendered  himself  incapable  of  performing 
the  contract :  "  The  party  injured  by  the  non-performance  of  a 
contract  has  the  choice  to  resort,  either  to  a  court  of  law  for  damages, 
or  to  a  court  of  equity  for  a  specific  performance.  If  the  court  does 
not  think  fit  to  decree  a  specific  performance,  or  finds  that  the 
contract  cannot  be  specifically  performed  ;  either  way,  I  should  have 
thought  there  was  equally  an  end  of  its  jurisdiction;  for,  in  the  one 
case,  the  court  does  not  see  reason  to  exercise  the  jurisdiction ;  in 
the  other  the  court  finds  no  room  for  the  exercise  of  it.  It  seems 
that  the  consequence  ought  to  be,  that  the  party  must  seek  his 
remedy  at  law."  But,  upon  the  footing  of  authority,  he  neverthe- 
less proceeded  to  decree  compensation  in  thai  case,  by  reference  to 
a  master.^ 

§  797.  There  is  much  weight  in  the  reasoning  of  Sir  William 
Grant ;  and  the  only  assignable  ground  upon  which  the  juris- 
diction can  be  maintained  in  such  a  case,  is  to  prevent  a  multi- 
plicity of  suits.  But  that  seems  chicfiy  proper  in  cases  where  the 
court  has  already  acquired  a  clear  jurisdiction  by  a  discoveiy  for 
relief.  In  a  later  case,  where  a  bill  was  framed  for  the  delivery 
up  of  a  contract  upon  the  ground  of  the  defective  title  of  the 
defendant,  with  a  prayer  that  compensation  might  be  made,  it 
was  refused.^  Indeed,  Lord  Eldon  seems  to  have  doubted  the 
authority  to  decree  compensation,  and  to  have  held  the  opinion 
that   a   court   of  equity   ought  not   to   give  relief  in  the  shape  of 

'  Withey  v.  Cottle,  1  Sim.  k  Stu.  174  ;  '  Ibid.  ;  8.  p.  Denton  v.  Stewart,  1  Cox, 

Adderley  v,  Dixon,   1  Sim.  k  Stu.  607  ;  258  ;  Sainsbury  v,  Jones,  5  Mylne  k  Gnig, 

ante,  §§  711,  728,  772,  775.  790.  1,  8. 

2  In  Greenaway  v.  Adams,  12  Yes.  401 ;  *  Gwillim  v.  Stone,  14  Yes.  129. 
ante,  §§  711,  714,  728. 
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damages,  but  only  compensation  out  of  the  purchase-money,  or, 
at  least,  that  a  court  of  equitj'  ought  not,  except  under  very  peculiar 
circumstances,  upon  a  bill  for  specific  performance,  to  direct  an  issue 
or  a  reference  to  a  master,  to  ascertain  damages,  as  it  is  a  matter 
purely  at  law,  and  has  no  resemblance  to  compensation,  strictly  so 
called.^  And  his  opinion  seems  to  have  been  adopted  on  other 
recent  occasions.^ 

§  798.  There  is,  however,  a  distinction  upon  this  subject,  which 
is  entitled  to  consideration,  and  may,  perhaps,  reconcile  the  apparent 
diversity  of  judgment  in  some  of  the  authorities.  It  is,  that  courts 
of  equity  ought  not  to  entertain  bills  for  compensation  or  damages 
except  as  incidental  to  other  relief,  where  the  contract  is  of  such 
a  nature  that  an  adequate  remedy  lies  at  law  for  such  compensation 
or  damages.  But  where  no  such  remedy  lies  at  law,  there  a  peculiar 
ground  for  the  interference  of  courts  of  equity  seems  to  exist,  in 
order  to  prevent  irreparable  mischief,  or  to  avoid  a  fraudulent 
advantage  being  taken  of  the  injured  party.  Thus,  where  there  has 
been  a  part  performance  of  a  parol  contract  for  the  purchase  of  lands, 
and  the  vendor  has  since  sold  the  same  to  a  bond  fide  purchaser,  for  a 
valuable  consideration,  without  notice ;  in  such  a  case,  inasmuch  as 
a  decree  for  a  specific  performance  would  be  ineflFectual,  and  the 
breach  of  the  contract  being  by  parol  would  give  no  remedy  at  law 
for  compensation  or  damages,  there  seems  to  be  a  just  foundation 
for  the  exercise  of  equity  jurisdiction.-'^ 

§  799.  In  the  present  state  of  the  authorities,  involving,  as  they 
certainly  do,  some  conflict  of  opinion,  it  is  not  possible  to  affirm 
more  than  that  the  jurisdiction  for  compensation  or  damages  does  not 
ordinarily  attach  in  equity,  except  as  ancillary  to  a  specific  per- 
formance, or  to  some  other  relief.  If  it  does  attach  in  any  other 
cases,  it  must  be  under  veiy  special  circumstances,  and  upon  peculiar 
equities,  as,  for  instance,  in  cases  of  fraud,  or  in  cases  where  the 
party  has  disabled  himself,  by  matters  ex  post  facto,  from  a  specific 
performance,  or  in  cases  where  there  is  no  adequate  remedy  at 
law.* 


>  Todd  V,  Gee,  17  Ves.  278,  270,  280. 

'  Clinan  v.  Cooke,  1  Sch.  &  Lefr.  26  ; 
Xewham  v.  May,  18  Price,  749. 

3  Denton  r.  Stewart,  1  Cox,  258  ;  Deane 
V.  Izard,  1  Vera.  169  ;  Todd  v.  Gee,  17 
Ves  278. 

<  See  Cud  v.  Rutter,  1  P.  Will.  670,  and 
Mr.  Cox's  note  (8) ;  Greenaway  v.  Adams,  12 
Ves.  896.  So  in  a  patent  suit,  both  damages 
and  an  account  may  be  ordered.  Betts  v. 
Neilson,  8  Ch.  429  ;  and  see  Davenport  v, 
Rylands,  1  Eq.  802 ;  Betts  v.  GiUius,  10 
£q.  892.  See,  as  to  damages  under  this 
act   in    cases   of  easement,   Hindley   v. 


Emery,  1  £<{.  62;  Mailin  v.  Headon,  2 
Eq.  426;  Senior  v.  Pawsou,  8  Eq.  880. 
As  to  damages  where  goods  are  partM  with 
after  notice  of  stoppage  in  ^raTi^^i^,  Schots- 
mans  r.  Lancashire,  &c.,  R.  Co.,  1  Eq. 
849,  2  Ch.  882.  As  to  damask  from 
wrongful  working  of  mines,  Jegon  r. 
Vivian,  6  Ch.  742  ;  Hilton  v.  Woods,  4 
Eq.  482.  That  equity  would  not,  after  de- 
cree for  specific  performance,  add  an  order 
for  assessment  of  damages  for  breach  of 
the  covenant,  see  Corporation  of  Hythe  v. 
East,  1  Eq.  620. 
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§  799  a.  This  subject  is  now  settled  by  statute;  for  by  Lord 
Cairns*  Act  (21  &  22  Vict.  c.  27,  s.  2),  it  was  enacted  that  in  all 
cases  in  which  the  court  had  jurisdiction  to  entertain  an  application 
for  an  injunction  against  a  breach  of  any  covenant,  contract,  or  agree- 
ment, or  against  the  commission  or  continuance  of  any  wrongful  act, 
or  for  the  specific  performance  of  any  covenant,  contract,  or  agree- 
ment, in  all  these  cases  it  should  be  lawful  for  the  same  court,  if  it 
shovld  think  fity  to  award  damages  to  the  party  injured,  either  in 
addition  to,  or  in  substitution  for  such  injunction,  and  such  damages 
might  be  assessed  in  such  manner  as  the  court  should  direct.^ 

§  799  6.  The  exact  power  given  to  the  court  by  this  Act  was 
carefully  discussed  by  Mr.  Justice  Pearson  in  the  very  late  case  of 
Holland  v.  Worley,^  and  he  came  to  the  conclusion  that  in  exercising 
the  discretion  given  by  it  to  award  damages  in  substitution  for  an 
injunction,  in  the  case  of  a  substantial  interference  with  a  plaintiff's 
ancient  lights,  the  court  will  not  where  the  result  of  the  defendant's 
buildings  would  be,  if  they  were  allowed  to  continue,  to  render  the 
plaintiff's  property  absolutely  useless  to  him,  by  awarding  the  plaintiff 
damages,  and  not  granting  him  an  injunction,  indirectly  compel  him 
to  sell  his  property  out  and  out  to  the  defendant.  But  if  the  injury 
to  the  plaintiff  will  be  less  serious,  and  his  property  will  remain  sub- 
stantially useful  to  him,  if  the  defendant's  buildings  are  allowed  to 
continue,  the  court  mwi/g  award  the  plaintiff  damages  in  lieu  of  an 
injunction.^ 

§  799  c.  And  as  we  have  seen  by  the  Judicature  Act,  1870, 
sect.  24,  sub-sect.  7,  it  is  enacted  that  the  High  Court  and  the  Court 
of  Appeal,  in  the  exercise  of  their  respective  jurisdictions  in  every 
cause  or  matter  pending  before  them  respectively,  shall  grant  either 
absolutely  on  such  reasonable  terms  as  to  them  shall  seem  just  ail 
such  remedies  whatsoever  as  any  of  the  parties  thereto  may  appear 
to  be  entitled  to,  in  respect  of  any  and  every  legal  or  equitable  claim 
properly  brought  forward  by  them  respectively  in  such  cause  or 
matter,  so  that  as  far  as  possible  all  mattei*s  so  in  controversy 
between  the  parties  may  be  completely  and  finally  determined,  and 
all  multiplicity  of  legal  proceedings  concerning  any  of  such  matters 
avoided. 

*  Krehl  %\  Burrell,  7  Ch.  D.  561.  to  award  damages  seems  to  be  coutinued 
5  26  Ch.  D.  678.     See  also  Aynsley  u.  by  sect.  4  of  the  latter  Act,  which  pro- 
Glover;  18  Eq.   644 ;  Smith  v.  Smith,  20  vides  that  the  repeal  of  this  Act   snail 
Eq.  600.  not  affect  (by  sub-sect,  b)  "  any  jurisdic- 
•*  Though    Lord    Cairns*  Act    was   re-  tion,  or  principle,  or  rule  of  law  or  equity 

pealed  by  the  Statute  Law  Revision  Act,       established  or  confirmed by  or 

1881  (44  h  46  Vict  c.  69),  yet  the  juris-  under    any  enactment  repealed    by  this 

diction  thereby  given  to  a  court  of  equity  Act." 
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INTERPLEADER. 

§  800.  Interpleaduv  in  equity. 

§  801,  802.  This  proceeding  existed  at  law  in  cases  of  joint  bailment. 

§  803.  And  in  cases  of  finding  and  some  others. 

§  804,  805.  This  was  only  in  actions  of  detinae  and  is  now  obsolete. 

§  806.  The  equitable  remedy  follows  the  analogy  of  that  at  law. 

§  807.  Equity  jurisdiction  rests  upon  defect  of  legal  remedy. 

§  80S.  It  is  enough  if  the  party  is  exposed  to  conflicting  claims. 

§  809.  Plaintiff  must  juake  affidavit  against  collusion. 

§  810.  Case  where  court  ordered  an  account  also. 

§  811.  Cases  of  annuitants  and  tenants. 

§  812.  Claims  must  be  in  privity  with  each  other. 

§  813.  But  equity  nuuntains  more  extensive  jurisdiction  than  law. 

§  818  a,  b.  Illustrative  cases. 

§  814.  Such  bills  brought  by  mere  stake-holders. 

§  815-817.  Independent  titles  cannot  be  settled  by  interpleader. 

§  817  a.  The  plaintiff  may  be  an  agent  of  one  party. 

§  817  6.  But  in  such  case  the  other  parties  must  claim  under  the  title  of  his  principal. 

§  817  c.  The  late  case  of  Attenborough  v.  St.  Eatherine's  Dock  Company  considered. 

§  818.  Public  agents  may  interplead  independent  claimants. 

§  819,  820.  But  a  private  holder  cannot  interplead  independent  titles. 

§  820  a.  Case  illustrative  of  the  subject. 

§  821.  The  bill  must  show  two  claims  standing  equal  as  to  plaintiff. 

§  824.  Bills  in  the  nature  of  interpleaders  were  a  more  extensive  remedy. 

§  824  a.  History  of  statutes  referring  to  interpleader. 

§  824  b.  Present  law  and  practice  of  interpleader. 

§  800.  With  these  remarks  on  the  jurisdiction  of  courts  of  equity, 
as  to  specific  performance,  and  compensation  and  damages,  we  may 
dismiss  the  subject,  and  proceed  to  another  head  of  concurrent 
equitable  jurisdiction,  arising  principally  from  the  peculiar  remedies 
administered  therein;  and  that  is,  Interpleader.  A  learned 
author  has  treated  this,  and  one  other  branch  of  equity  jurisprudence 
(that  of  interference  in  cases  of  irreparable  mischief  and  injury),  as 
not  strictly  belonging  either  to  the  concurrent,  or  the  exclusive,  or 
the  auxiliary  jurisdiction  of  courts  of  equity.  Perhaps,  in  strictness, 
this  may  be  correct,  but  it  more  nearly  falls  within  the  former  than 
within  either  of  the  others.^ 

^  Cooper,  Eq.  PI.  Introd.  p.  35. 
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§  801.  The  remedy  by  interpleader  was  not  unknown  to  the  com- 
mon law  ;  but  it  had  a  very  narrow  range  of  purpose  and  application. 
The  interpleader  at  law  was  where  there  was  a  joint  bailment  by 
both  claimants.^  It  was  a  common  practice,  in  the  early  times  of 
the  English  law,  for  parties,  by  joint  agreement,  to  deposit  title-deeds, 
and  other  deeds  and  things,  in  the  hands  of  third  persons,  to  await 
the  performance  of  covenants,  or  the  doing  of  some  other  act,  upon 
which  they  were  to  be  redelivered  to  one  or  the  other  of  the  parties. 
It  often  happened,  under  such  circumstances,  that  questions  subse- 
quently arose,  whether  the  act  had  been  properly  performed,  or  the 
terms  strictly  complied  with  ;  and  if,  when  either  party  supposed  the 
crisis,  on  which  the  deed  or  thing  was  demandable,  to  have  anived, 
any  dispute  existed,  as  to  the  right,  or  as  to  the  fact,  an  action  of 
detinue  (the  appropriate  action  for  such  a  case)  became  inevitable. 
Now,  by  the  common  law,  in  such  a  case,  the  depositary  might,  if 
such  an  action  was  brought  against  him,  plead  for  his  protection  the 
fact  of  such  delivery  or  bailment  upon  certain  conditions,  and  his 
willingness  to  deliver  the  property  to  the  party  entitled  to  it,  and  his 
ignorance  whether  the  condition  were  performed  or  not ;  and  there- 
upon he  might  pray,  that  a  process  of  garnishment  (that  is  a  proce&s 
of  monition  or  notice)  might  issue  to  compel  the  other  depositor  to 
appear  and  become  a  defendant  in  his  stead.  This  was  properly 
called  the  process  of  garnishment. 

§  802.  The  process  of  interpleader  was  very  nearly  allied  to  that 
of  gaiTiishment ;  and  it  arose,  when  both  of  the  parties,  who  concurred 
in  a  joint  bailment,  brought  several  actions  of  detinue  against  the 
depositary,  under  like  circumstances,  for  a  redelivery  of  the  thing 
deposited.  The  depositary  might  then  plead  the  facts  of  the 
case,  and  pray  that  the  plaintiffs  in  the  several  actions  might 
interplead  with  each  other.  This  was  properly  the  process  of 
interpleader.  The  proceeding  seems  highly  reasonable  in  itself,  to 
prevent  the  depositary  from  being  harassed  by  suits  in  which  he  had 
no  interest. 

§  803.  The  same  process  was  also  applied  to  cases  where  the  thing 
in  controversy  came  to  the  possession  of  the  depositary  by  finding, 
and  he  was  sued  in  detinue  by  different  persons,  each  claiming  to  be 
the  owner  in  severalty.  And  it  seems  also  to  have  been  applied  to 
cases  of  a  bailment  by  A.,  to  the  depositary  to  rebail  to  B. ;  where 
both  A.  and  B.  sued  the  depositary  in  detinue.  But  if  there  was  no 
privity  between  the  parties,  but  each  plaintiff  counted  upon  a  several 
independent  bailment  against  the  depositary,  there,  it  was  said,  the 

*  Crawshay  v.  Thornton,  2  Mylne  k  Craig,  1,  21. 
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plaintifFs  were  not  compellable  to  interplead,  for  it  was  the  depo- 
sitary's own  folly,  and  he  must  abide  by  it.^ 

§  804.  The  remedy,  however,  such  as  it  was,  was  principally  con- 
fined to  actions  of  detinue,  although  it  was  applied  to  a  few  other 
cases,  such  as  writs  of  qtuare  impedit,  and  writs  of  right  of  ward. 
But  it  was  not  allowed  in  any  personal  action  except  detinue ;  and 
then  only,  as  we  have  seen,  when  it  was  founded  either  in  privity  of 
contract,  or  upon  a  finding. 

§  805.  From  this  description  of  the  process  of  interpleader  at  the 
common  law,  it  is  obvious  that  it  could  afford  a  very  imperfect  remedy 
in  a  gi-eat  variety  of  cases.  Indeed,  as  the  action  of  detinue  has,  in 
modern  times,  fallen  much  into  disuse,  and  the  action  of  trover  has 
been  substituted  in  its  stead  (in  which  interpleader  did  not  lie  at  the 
common  law),  little  or  no  practical  advantage  could  be  derived  from 
it  in  modern  times.^  The  only  remed}',  therefore,  for  the  relief 
of  a  person  sued,  or  in  danger  of  being  sued,  by  several  claimants 
of  the  same  property,  was  that  of  filing  a  bill  to  compel  them,  by 
the  authority  of  a  court  of  equity,  to  interplead,  either  at  law  or  in 
equity.-^ 

§  806.  It  is  observable,  that  the  jurisdiction  of  courts  of  equity,  to 
compel  an  interpleader,  followed,  to  some  extent,  the  analogies  of  the 
law.*  It  was  properly  applied  to  cases  where  two  or  more  persons 
severally  claimed  the  same  thing  under  different  titles,  or  in  separate 
interests,  from  another  person,  who,  not  claiming  any  title  or  interest 
therein  himself,  and  not  knowing  to  which  of  the  claimants  he  ought 
of  right  to  render  the  debt  or  duty  claimed,  or  to  deliver  the  property 
.  in  his  custody,  was  either  molested  by  an  action  or  actions  brought 
against  him,  or  feared  that  he  might  suffer  injury  from  tho  conflicting 
claims  of  the  parties.  He,  therefore,  applied  to  a  court  of  equity  to 
protect  him,  not  only  from  being  compelled  to  pay  or  deliver  the 


^  3  Reeves,  Hist,  of  the  English  Law, 
ch.  23,  pp.  453,  454.  See  Richt?.  Aldred, 
6  Mod.  216  ;  Story  ou  Bailments,  §§  111, 
112. 

2  Cooper,  Eq.  PI.  47,  48,  49. 

'  The  reader  is  referred  to  the  able  re- 
port of  the  common-law  commissioners 
made  to  Parliament,  and  printed  by  the 
order  of  the  House  of  Commons,  in  March, 
1830  (p.  24),  for  further  information  on 
this  suDJect.  Mr.  Reeves  has,  in  his  His- 
tory of  the  English  Law  (Vol.  III.  pp. 
448  to  455),  brought  together  some  of  the 
cases  of  difficulty  in  the  proceeding  of 
interpleader  at  the  common  law.  They 
abundantly  show  the  inadequacy  of  the 
remedy. 

*  See  Metcalf  v.  Hervey,  1  Ves.  249.  In 
Pearson  v.  Cardon,  2  Russ.  k  Mylne,  613, 
Lord  Brougham  said  :  *'  In  looking  at  the 


rules  of  interpleader  at  law,  you  discover 
the  principles  that  govern  this  court  ; 
because  I  hold  it  to  be  strictly  a  concurrent 
jurisdiction,  and  that  you  can  have  no 
interpleader  here,  if,  upou  principle,  you 
could  not  have  it  at  law."  ft  is  not  very 
clear,  what  is  the  precise  extent  to  which 
this  general  remark  was  intended  to  reach. 
With  reference  to  the  case  before  his  lord- 
ship, it  was  perfectly  accurate.  But  there 
certainly  are  cases  in  which  an  inter- 
pleader will  not  lie  at  law,  but  in  which, 
nevertheless,  it  will  lie  in  equity.  Indeed, 
if  there  be  in  the  cose  a  clear  right  of 
interpleader  at  law,  that  would  seem  to 
put  an  end  to  the  jurisdiction  in  equity, 
which  comes  in  aid  of  the  party  only  when 
there  is  no  remedy  at  law,  or  the  remedy 
is  inadeijuate. 
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thing  claimed  to  both  the  claimants,  but  also  from  the  vexation 
attending  upon  the  suits,  which  were,  or  possibly  might  be,  instituted 
against  him.^ 

§  807.  The  true  origin  of  the  jurisdiction  is,  that  there  either  was 
no  remedy  at  all  at  law,  or  the  legal  remedy  was  inadequate  in  the 
given  case.     If  an  interpleader  at  law  would  lie  in  the  case,  and  it 
would  be  eflfectual  for  the  protection  of  the  party,  then  the  jurisdic- 
tion in  equity  failed.     So,  if  the  party  himself,  seeking  the  aid  of  the 
court  by  bill  of  interpleader,  claimed  an  interest  in  the  subject-matter, 
as  well  as  the  other  parties,  there  was  no  foundation  for  the  exercise 
of  the  jurisdiction  ;   for,  in  such  a  case,  he  had  other  appropriate 
remedies.^     So,  if  the  plaintiff  had  lent  himself  in  any  way  to  further 
the  claims  of  either  party  to  the  fund  in  controversy,  or  to  aid  one  in 
obtaining  possession  thereof,  to  the  exclusion  of  the  other,  he  could 
obtain  no  relief  by  this  bill.     And,   besides,  a  bill  of  interpleader 
always  supposed  that  the  plaintiff  was  the  mere  holder  of  a  stake, 
which  was  equally  contested  by  the  other  parties,  and  as  to  which  the 
plaintiff  stood  wholly  indifferent  between  them  ;  so  that  when  their 


1  Hoore  v.  Usher,  7  Sim.  383.    In  Glyn 
r.  Duesbiiry  (11  Simons,   139),  the  Vice- 
Chancellor,  Sir  L.   Shadwell,  said :  **  In 
the  case  of  Crawshay  v.   Thornton,   the 
Lord  Chancellor,    speaking  of  the  law  of 
interpleader,    uses    this    language  :     *In 
equity,  it  ia  defined  to  be,  where  two  or 
more  ])erson8  claim  the  same  debt  or  duty.' 
It  is  obvious,  that  there  may  be  a  case  of 
interpleader,   where  no  debt  or  duty  is 
claimed.     Lord  Redesdale,  in  his  Treatise 
on  Pleading,  twice  asserts  the  proi>osition, 
that,  where  two  or  more  persons  claim  the 
same  thing  by  different  or  separate  inte- 
rests, and  another  pei-son,  not  Knowing  to 
which  of  the  claimants  he  ought,  of  right, 
to  render  a  debt  or  duty  or  to  deliver  pro- 
perty in  his  custody,  fears  he  may  be  hurt 
by  some  of  them,  he  may  exhibit  a  bill  of 
interpleader  against  them  ;  p.  48  (4  th  edi- 
tion).    And  again,  at  p.  141,  he  says,  that 
where  two  or  more  persons  claim  the  same 
thing  by  different  titles,  and  another  per- 
son is  in  danger  of  injury  from  ignorance 
of  tlie  real  title  to  the  subject  in  dispute, 
courts  of  equity  will  assume  a  jurisdiction 
to   protect  him.     A   case  of  inteiiilcader 
then    arises,    where    the    same    subject, 
whether  debt,  duty,  or  thing,  is  claimed. 
Now,  when  the  subject  in  dispute  has  a 
bodilv  existence,  no  difticultv  can  arise  on 
the  ground  of  identity  ;  lor  no  dispute 
can  arise  as  to  identity  of  matter.     But, 
where  the  subject  in  dispute  is  a  chose  in 
action^  which  has  no  bodily  existence,  it 
becomes  necessary  to  determine  what  con- 
stitutes identity.     Where  the  claims  made 
by  the  defendants  are  of  different  amounts, 
they  never  can  be  identical ;  but  where 
they  are  the  same  in  amount,  that  circum- 


stance goes  far  to  detenuine  their  identity. 
The  amount,  however,  may  not  be  sufficient 
of  itself  to  determine  the  identity  ;  for  the 
amount  may  be  the  same,  and  the  debt 
may  be  different."    See  also  Sieveking  v. 
Behrens,   2  Mylno  &  Craig,   581.    Lord 
Chief  Baron  Gilbert,  in  his  Forum  Roma- 
num  (p.  47),  has  supposed  that  a  bill  of 
interpleader  bears  a  close  resemblance  to 
the  process  of  intervention   in  the  civil 
law.     Mr.  Eden,  in  his  Treatise  on  Injunc- 
tions (p.    336,   note  a),    has  abundantly 
aliown  that  the  processes  arc  very  different,  t 
The  intervener,  or  terthis  intcrvenUns,  in 
the  civil  law,  files  his  process  U])on  his  own 
independent  title,  asserting  a  right  to  the 
thing  in  controversy  against  boih  of  the 
parties,   who  are    already  contesting   it, 
and  insists  upon  his  right  to  intervene  or 
join  in  the  discussion.     On  the  contrar}', 
a  party  who  seeks  an  interpleader  in  law 
or  equity,   disclaims  all   title  in  himself ; 
and  requires  other  persons  to  engage  in 
tlio  controveray,   and  to  exonerate  him. 
The  bill  of  interpleader   in    equity   was 
doubtless  borrowed  from   the   process  of 
intei'{)leader  at  the  common  law.   It  might 
have  been  a  far  more  useful  jurisdiction,  if 
it  had  gone  to  the  full  length  of  the  inter- 
vention  of  the    civil    law.     See   Merlin, 
Rejiertoire,  Intervention,     See  also  Gaill. 
Pract.  Observ.  Lib.  1,  Obs.  69,  cited  also 
by  Mr.  Eden. 

-  Langston  r.  Boylston,  2  Ves.  Jr.  103, 
109  ;  Angell  r.  Hadden,  15  Ves.  244 ; 
Mitch«?ll  \\  Hayne,  2  Sim.  k  Stu.  63  ; 
Aldridge  v.  Thompson,  2  Bro.  Ch.  149 ; 
Slingsby  x\  Boulton,  1  Ves,  &  Beam. 
334. 
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respective  rights  were  settled,  nothing  farther  remained  in  controversy. 
But  that  could  never  be  truly  said  to  be  the  case,  when  the  plaintiflf 
asserted  a  personal  right  or  claim,  which  remained  to  be  settled 
between  him  and  the  other  parties  ;  or  the  plaintiff  sought  relief  in 
the  premises  against  either  of  them.^  The  true  ground  upon  which 
the  plaintiff  came  into  equity  was,  that,  claiming  no  right  in  the 
subject-matter  himself,  he  was,  or  might  be,  vexed  by  having  two 
legal  or  other  processes,  in  the  names  of  different  persons,  going  on 
against  him  at  the  same  time.  He  came,  therefore,  into  court  upon 
the  most  obvious  equity,  to  insist  that  those  persons,  claiming  that 
to  which  he  made  no  claim,  should  settle  that  contest  among  them- 
selves, and  not  with  him  or  at  his  expense  and  hazard.^  If  their 
respective  titles  were  doubtful,  there  was  so  much  the  more  reason 
why  he  should  not  be  harassed  by  suits  to  ascertain  and  fix  them  ; 
and  unless,  under  such  circumstances,  courts  of  equity  afforded  him 
protection,  he  would,  in  almost  every  event,  be  a  sufferer,  however 
innocent  and  honourable  his  own  conduct  may  have  been. 

§  808.  In  regard  to  bills  of  interpleader,  it  was  not  necessary,  to 
entitle  the  party  to  come  into  equity,  that  the  titles  of  the  claimants 
should  be  both  purely  legal.*  It  was  sufficient  to  found  the  juris- 
diction that  one  title  was  legal  and  the  other  was  equitable.*  Indeed, 
where  one  of  the  claims  was  purely  equitable,  it  seemed  indispensable 
to  come  into  equity;  for,  in  such  a  case,  there  could  be  no  inter- 
pleader awarded  at  law.^  Thus,  for  instance,  if  a  debt  or  other  claim 
had  been  assigned,  and  a  controversy  arose  between  the  assignor  and 
the  assignee  respecting  the  title,  a  bill  of  interpleader  might  have 
been  brought  by  the  debtor,  to  have  the  point  settled,  to  whom  he 
should  pay.^  Where  the  title  of  all  the  claimants  was  purely 
equitable,  there  was  a  still  broader  ground  to  entertain  bills  in  the 
nature  of  a  bill  of  interpleader;  for  courts  of  equity,  in  virtue  of 
their  general  jurisdiction,  might  gi-ant  relief  in  such  cases.  Nor  was 
it  necessary  (as  may  be  gathered  from  what  has  been  already  said) 


*  Mitchell  V,  Hayne,  2  Simons  &  Stu. 
68  ;  Moore  v.  Usher,  7  Sim.  383.  Hence 
it  is  wtid,  that  if,  upon  a  sale  by  an  auc- 
tioneer, a  deposit  is  made  by  the  purchaser, 
and  he  claims  a  right  to  deduct  from  the 
deposit  his  commission  and  the  auction 
duty,  a  bill  of  interpleader  will  not  lie  by 
the  auctioneer  against  the  vendor  and  the 

Surchaser,  to  ascertain  their  title  to  the 
e posit ;  because  the  auctioneer  makes  a 
personal  claim  to  a  part  of  the  fund,  and 
is,  therefore,  not  indifferent  between  the 
parties.  Mitchell  v.  Hayne,  2  Sim.  k  Stu. 
(53. 
2  Langston  v.  Boylston,  2  Ves.  Jr.  109. 
^  So  where  there  are  two  claimants  to  a 
fund,   and  one  sues  the  stake-holder  in 


equity  without  making  the  other  a  party, 
the  stake-holder  may  tile  an  interpleader 
bill.  Prudential  Assurance  Co.  v.  Thomas, 
3  Ch.  74. 

*  Paris  V.  Gilham,  Cooper,  Eq.  56 ; 
Martinius  v.  Helmuth,  Cooper,  245  ;  8.  c. 
Daniel,  68,  note  ;  2  Ves.  &  Beam.  412  (2nd 
edit. ),  note  ;  Morgan  v.  Marsack,  2  Meriv. 
107  ;  Smith  v.  Hammond,  6  Sim.  10 ; 
Cmwford  v.  Fisher,  10  Sm.  479.  See 
Hamilton  v.  Marks,  5  De  Gex  k  Smale, 
638. 

*  Duke  of  Bolton  v.  Williams,  4  Bro. 
Ch.  309;  H.  c.  2  Ves.  Jr.  151,  152. 

8  See  Wright  v.  Ward,  4  Russ.  215  ; 
Lowndes  v.  Cornford,  18  Ves.  299. 
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that  a  suit  should  have  been  actually  commeuced  by  either  or  both 
of  the  conflictiug  claimants,  against  the  party,  either  at  law  or  in 
equity.  It  was  sufficient  that  a  claim  was  made  against  him,  and 
that  he  was  in  danger  of  being  molested  by  conflicting  rights.^ 

§  809.  But  in  every  case  of  a  bill  of  interpleader,  the  court,  in 
order  to  prevent  its  being  made  the  instrument  of  delay  or  of  col- 
lusion with  one  of  the  parties,  required  that  an  affidavit  of  tlie 
plaintiff  should  be  made,  that  there  was  no  collusion  between  him 
and  any  of  the  other  parties ;  and,  also,  if  it  was  a  case  of  money 
due  by  him,  that  he  should  bring  the  money  into  court ;  or,  at  least, 
should  offer  to  do  so  by  the  bill.- 

§  810.  A  few  cases  to  illustrate  these  doctrines  may  not  be  without 
use,  to  the  more  full  understanding  of  their  purport  and  effect.  Thus, 
where  A.  received  money  of  B.,  upon  the  terms,  that  if  so  much 
should  appear,  upon  an  adjustment  of  accounts,  to  be  due  to  C,  the 
same  should  be  paid  to  the  latter,  and  what  was  not  due  should  be 
repaid  to  B.,  and  A.  gave  a  bond  accordingly  ;  there,  B.  having  died 
before  any  adjustment  of  accounts,  and  the  creditors  of  B.  and  C. 
having  severally  sued  A.  for  the  money,  the  court,  on  his  bringing 
the  money  into  court,  decreed  an  account  between  the  parties,  and 
that  the  bond  should  be  cancelled,  and  a  perpetual  injunction 
awarded  to  the  proceedings  at  law.'*  In  this  case,  the  court,  as  we 
perceive,  went  beyond  the  mere  decree  of  an  interpleader,  and 
sustained  the  bill  for  an  account,  as  well  as  for  other  relief,  without 
sending  the  parties  to  law. 

§  811.  So,  where  there  were  several  sets  of  annuitants,  who  hail 
distrained  for  rents  upon  a  tenant's  farm,  and  he  brought  the  rents 
into  court,  and  prayed  that  the  annuitants  might  intei-plead,  it  was 
decreed  accordingly,  and  referred  to  a  master  to  settle  their  priorities.^ 
So,  where  there  was  an  entire  rent-charge  which  had  been  split  into 
several  parts  by  the  owner,  and  there  were  different  persons  claiming 
the  different  parts ;  it  was  held,  that  the  tenant  might  bring  a  bill 
of  interpleader,  to  compel  the  parties  to  ascertain  their  shares  respec- 
tively.* So,  where  the  owner  of  an  estate,  upon  which  a  rent-charge 
had  been  secured,  filed  a  bill  to  compel  the  grantee,  and  the  executors 
of  a  person  to  whom  it  had  been  assigned,  to  interplead,  a  question 
having  arisen,  which  of  them  was  entitled  to  receive  it,  the  court 


^  Langston  v.  Boylston,  2  Ves.  Jr.  107  ; 
Morgan  v.  Marsack,  2  Meriy.  107  ;  Alnete 
V.  Bettam,  Gary,  65,  66  ;  Angell  v.  Had- 
deii,  15  Ves.  244  ;  8.  c.  16  Vea  202  ;  Fare- 
brother  V.  Prattent,  5  Price,  303  ;  s.  c. 
Daniel,  64,  70 ;  Farebrother  v.  Nerot, 
cited  Daniel,  70,  note. 

•  Metcalf  r.  Hervey,  1  Ves.  248  ;  Dungey 
r.  Angove,  3  Bro.  Ch.  36  ;  Langston  r. 
Boylston,  2  Ves.  Jr.  109,  110  ;  Errington 


V,  Attorney  -  General,  Banbury,  303  ; 
Stevenson  v.  Anderson,  2  Ves.  k  B.  410  ; 
Warrington  v.  Whcatstone,  Jac.  202. 

'  Hackett  v.  Webb,  Rep.  temp.  Finch, 
257,  258 ;  Com.  Dig.  Chancery,  3  T. 

*  Aldridge  v.  Thompson,  2  Bro.  Ch. 
149,  150. 

^  Angell  V,  Hadden,  15  Ves.  244  ;  s.  c. 
16  Ves.  203  ;  2  Meriv.  164.  See  also  Paris 
V,  Gilham,  Coop.  £q.  35. 


§  809—813.] 


INTERPLEADER. 


545 


sustained  the  jurisdictioD.^  So,  "where  a  tenant  was  liable  to  pay 
rent,  but  there  were  several  persons  claiming  title  to  it  in  privity 
of  contract  or  tenure,  he  was  held  entitled  to  file  a  bill  of  interpleader 
to  compel  them  to  ascertain  to  whom  it  was  properly  payable.^ 

§  812.  And  here  it  may  be  proper  to  state,  that,  in  the  cases  of 
tenants  seeking  such  relief,  it  must  appear  that  the  persons  claiming 
the  same  rent,  claim  in  privity  of  contract  or  tenure,  as  in  the  case 
of  a  mortgagor  and  mortgagee,  or  of  a  trustee  and  cestui  que  trust ; 
or,  where  the  estate  is  settled  to  the  separate  use  of  a  married 
woman,  of  which  the  tenant  has  notice,  and  the  husband  has  been 
in  receipt  of  the  rent.*  In  cases  of  this  sort,  the  tenant  does  not 
dispute  the  title  of  his  landlord  ;  but  he  affirms  that  title,  and  the 
tenure  and  contract,  by  which  the  rent  is  payable  ;  and  puts  himself 
upon  the  mere  uncertainty  of  the  person  to  whom  he  is  to  pay  the 
rent.  But  if  a  claim  to  the  rent  should  be  set  up  by  a  mere  stranger, 
under  a  title  paramount,  and  not  in  privity  of  contract  or  tenure  (as, 
if  the  stranger  should  bring  ejectment  against  the  tenant  ^),  there 
the  tenant  cannot  compel  his  landlord  to  interplead  with  such  a 
stranger  ;  for  it  is  not  a  demand  of  the  same  nature,  or  in  the  same 
right.  The  stranger  cannot  demand  the  rent  as  such,  but  he  has,  if 
successful  in  the  ejectment,  only  a  right  to  damages  for  use  and 
occupation  ;  whereas  the  landlord  claims  the  rent,  as  such,  in  privity 
of  contract,  tenure  and  title.  The  debt  or  duty  is  not  the  same  ;  and 
interpleader  lies  only,  when  it  is  so,  or  in  privity.^ 

§  813.  These  last  cases  may  serve  as  proofs  of  the  truth  of  the 
remark  already  made,  that  equity,  in  bills  of  interpleader,  followed  to 
some  extent  the  analogies  of  the  law ;  for  we  have  seen  that  privity 


^  Duke  of  Boltou  v.  WiUiams,  4  Bro. 
Ch.  297,  430 ;  s.  c.  2  Ves.  Jr.  138. 

•  Dungey  v.  Angove,  2  Ve«.  Jr.  810, 
312 ;  Metcalf  v.  Harvey,  1  Vos.  248  ; 
Hodges  V.  Smith,  1  Cox,  357 ;  Cowtan  r. 
Williams,  9  Ves.  107  ;  Clarke  r.  Byne,  13 
Ves.  383.  See  Stephens  v.  Callanau,  12 
Price,  158  ;  Jew  v.  Wood,  1  Craig  &  Phil- 
lips, 184. 

^  Ibid.  ;  Johnson  r.  Atkinson,  3  Anstr. 
798 ;  Crawsbay  v.  Thornton,  7  Sim.  391  ; 
8.  c.  2  Mylnc  &  Craig,  1. 

^  Lord  Hardwicke,  in  Metcalf  t*.  Harvey 
(1  Ves.  249),  said,  that  a  bill  of  inter- 
pleader cannot  lie  as  to  the  possession  of 
an  estate  ;  but  it  must  lie  as  to  the  pay- 
ments of  some  demand  of  money.  This 
might  be  true  in  the  case  then  under 
consideration.  But  a  bill  of  interpleader 
will  also  lie  as  well  as  to  chattels  as  to 
money. 

*  Ibid.  ;  WooUaston  v.  Wright,  3  Anstr. 
801 ;  Smith  v.  Target,  2  Anstr.  530  ;  Coop. 
£q.  PI.  ch.  1,  pp.  48,  49.  Lord  Rossi vu, 
in  Dungey  v.  Angove,  2  Ves.  Jr.  310,  has 
ex]>ounaed  this  doctrine  very  sntisfnctorily. 


**  The  reason, "  says  he,  *'  is  manifest ;  for, 
upon  the  definition  of  it,  a  bill  of  inter- 
pleader is,  where  two  persons  claim  of  a 
third  the  same  debt,  or  the  same  duty. 
Witli  regard  to  the  relation  of  landlord 
and  tenant,  the  right  must  1)e  the  object 
of  an  ejectment.  The  law  has  taken  such 
anxious  care  to  settle  their  rights,  arising 
out  of  that  relation,  that  the  tenant 
attacked  throws  himself  upon  his  landlord. 
He  has  nothing  to  do  with  any  claim 
adverse  to  his  landlord..  He  puts  the 
landloi'd  in  his  place.  If  the  landlonl 
does  not  defend  for  him,  he  recovers  upon 
his  lease  a  recompense  against  the  land- 
lord. In  the  coHC  of  another  person, 
claiming  against  the  title  of  his  landlord, 
it  is  clear,  unless  he  derives  under  t]w 
title  of  the  landlord,  he  cannot  claim  the 
same  debt.  The  rent  due  upon  the  demise 
is  a  different  demand  from  that  which 
some  other  person  may  have  upon  the 
occupation  of  the  premises."  See  also 
Crawshay  v,  Thornton,  2  Mylne  k  Craig, 
1,  20,  21,  22  ;  Stuart  v.  Welch,  4  Mylne 
k  Craig,  316,  317. 
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of  contract  is  generally  necessary  to  found  a  jurisdiction  at  law  in 
cases  of  bailment  upon  a  writ  of  interpleader.  But  in  many  other 
respects,  the  bill  of  interpleader  in  equity  dijQfered  from  that  of  law. 
In  all  the  cases  above  mentioned  no  interpleader  would  lie  at  law ; 
for  they  involved  no  mutual  or  joint  bailment,  and  no  claim,  founded 
upon  a  finding  by  the  plaintiff. 

§  813  a.  So,  where  there  was  a  fund  in  the  hands  of  an  agent  of  a 
party,  who  had  become  insolvent,  and  there  were  various  attaching 
creditors,  as  well  as  the  assignees  of  the  insolvent,  claiming  title  to 
the  same  fund,  it  was  held,  that  a  bill  of  interpleader  would  lie  to 
ascertain  and  adjust  their  conflicting  claims.^  So,  where  A.,  a  judg- 
ment creditor,  assigned  all  his  interest  in  the  debt  to  B.,  subject  to  a 
lien  of  C,  notice  of  which  lien  and  also  of  the  assignment  was  given 
to  the  judgment  debtor,  and  A.,  the  judgment  creditor,  became  insol- 
vent after  the  assignment,  and  the  assignee  in  insolvency  gave  notice 
to  the  judgment  debtor  that  the  estate  of  A.  was  vested  in  him,  it 
was  held  that  the  judgment  debtor  might  have  a  bill  of  interpleader 
to  settle  the  rights  of  all  parties  in  the  fund.^ 

§  813  b.  So,  where  an  insurance  was  procured  to  be  made  by 
a  broker  upon  a  ship,  at  the  request  of  a  part-owner,  who  was  also 
the  ship's  husband,  and  a  loss  occurred  under  the  insiu^ance,  the 
amount  of  which  was  received  by  the  broker;  and  the  ship's  hus- 
band afterwards  required  payment  of  all  the  loss  to  be  paid  to  him 
by  the  broker,  and  the  other  part-owners  resisted  his  right  to  receive 
such  payment ;  it  was  held  to  be  a  clear  case  for  a  bill  of  interpleader 
to  be  brought  by  the  broker  against  all  the  part-owners.'^ 

§  814.  What  the  true  limit  of  the  jurisdiction  upon  bills  of  inter- 
pleader was,  in  cases  where  different  persons  claimed  the  same 
specific  chattel  or  thing  from  a  third  person  upon  the  ground  of  title 
as  owners,  is  not  a  matter,  perhaps^  settled  by  the  authorities  in 
a  very  precise  manner.*  In  general,  this  remedy  is  claimed  by 
persons  standing  in  the  situation  of  mere  stakeholders,  such  as 
auctioneers,  agents,  factoi-s,  and  consignees,  between  whom  and  the 
different  claimants  there  is  a  privity  of  contract  or  duty.^     In  one 


'  Sievekin^   v.   Behrens,    2    Mylne    & 
Craig,  681,  591,  692. 

^  Jones  1?.  Thomas,  2  Sm.  &  Giif. 
186. 

8  Sttiart  V.  Welch,  4  Mylne  &  Craig, 
316,  317,  319,  320,  and  note. 

■*  Where,  upon  a  bill  of  interpleader, 
there  is  a  priority  in  the  different  titles, 
not  incompatible  with  each  other,  so  that 
it  is  apparent  on  the  bill  or  answers,  in 
what  onler  they  are  to  be  paid,  there  is 
no  ground  to  require  an  interpleader, 
Bowyer  p.  Pritchard,  11  Price,  116. 

^  See  Martinius  v.  Helmuth,  Cooper, 
245  ;  s.  c.  Daniel,  68,  note  ;  2  Ves.  &  B. 


412 ;  Stevenson  v.  Anderson,  2  Ves.  &  B. 
407,  note  (2nd  edit.) ;  Birch  v.  Corbin,  1 
Cox,  144,  145  ;  fidensor  v.  Roberts,  2  Cox, 
280 ;  Dowson  v.  Haidcastle,  2  Cox,  258 ; 
Pearson  v.  Cardon,  4  Sim.  218 ;  Fare- 
brother  V.  Prattent,  Daniel,  64,  70  ;  Fair- 
brother  V,  Nerot,  id.  70,  note.  These 
latter  cases  do  not  seem  in  all  respects 
entirely  reconcilable  with  that  of  Pearson 
V.  Cardon,  4  Sim.  218.  See  ante,  §  807, 
note  1 ;  Fenn  v.  Edmonds,  5  Hare,  314. 
And  see  Desborough  v.  Harris,  5  De  G., 
M.  k  G.  439,  where  the  case  of  Fenn  v. 
Edmonds  is  overruled. 
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case,  where  a  banker  with  whom  public  stock  was  deposited  for 
safe  custody  by  the  owner,  afterwards  refused  to  deliver  it  up  to 
the  owner,  who  was  sued  and  imprisoned,  under  actions  brought 
against  him  as  a  dormant  partner  in  an  insolvent  mercantile  house, 
and  the  banker  was  served  with  attachments  by  the  plaintiffs  in 
those  actions,  and  also  was  held  to  bail  in  an  action  of  trover  by  the 
owner,  it  was  held  to  be  a  clear  case  for  a  bill  of  interpleader.  In 
this  case,  however,  all  the  parties  claimed  in  privity  under  the  same 
owner.^  There  does  not  seem  any  difficulty,  upon  principle,  in  main- 
taining that  a  bill  of  interpleader  may  be  brought  by  a  stakeholder 
against  three  persons,  each  claiming,  in  a  distinct  and  different  right, 
the  same  property,  as  well  as  against  two  persons  claiming  in  the 
same  manner.^ 

§  815.  In  another  and  later  caije,  where  a  bill  of  interpleader  waa 
brought  by  the  master  of  a  ship  against  the  consignee  under  a  bill  of 
lading,  and  also  against  a  person  who  insisted  that  the  master  ought 
not  to  deliver  the  goods  under  the  bill  of  lading,  because  the  con- 
signor had  acted  with  fraud  towards  him,  in  making  the  consignment, 
it  was  doubted  whether  the  bill  would  lie.  On  that  occasion,  it  was 
said  that,  although  a  master  might  file  a  bill  of  interpleader,  where 
parties  claimed  adversely  at  law  or  in  equity  under  the  bill  of  lading, 
yet  it  might  be  doubted  whether  the  bill  would  lie,  where  the  adverse 
claims  were  not  under  the  bill  of  lading,  but  paramount  to  it.  Deli- 
very according  to  the  bill  of  lading  would  fully  justify  the  master ; 
and  those  who  alleged  an  equity,  paramount  to  the  bill  of  lading,  and 
against  the  consignor,  should  assert  it  by  a  bill  of  their  own.-*^  But, 
in  a  still  later  case,  on  further  consideration,  it  was  decided  by  the 
same  court  that  the  master  might  file  such  a  bill,  although  the 
adverse  claims  were  paramount  to  the  bill  of  lading ;  as  the  right  of 
possession  in  chattels  may  be  in  one  person  and  the  right  of  property 
in  another.  In  this  case  also,  it  is  to  be  remarked,  that  the  bill 
does  not  seem  to  have  been  founded  upon  any  legal  adverse  titles, 
wholly  independent  of  each  other,  and  not  derived  from  a  common 
source.* 

§  816.  But  let  us  suppose  that  two  persons  should  claim  the  same 
property  under  independent  titles  not  derived  from  the  same  common 
source ;  the  question  would  then  arise  whether  a  third  person 
bond  Jide  smd  lawfully  in  possession  of  the  property,  as  the  agent, 
consignee,  or  bailee  of  one  of  the  parties,  could  maintain  a  bill  of 
interpleader  against  the  diflferent  claimants,  standing  in  privity  with 

1  By  Lord  Rosslyn,  in  I^ngston  v.  Boyl-  '  Sir  John  Leach,  in  Lowe  v.  Richard- 
ston,  2  Ves.  Jr.  106,  107,  109.     But  see      son,  3  Mad.  277. 

Fuller  V.  Gibson,  2  Cox,  24.  "*  Morley   v.   Thompson,  3    Mad.    Ch. 

2  Ho^^rt  V.  Cutta,  1  Craig  &  Phillips,  Index,  Jnterpleadery  p.  564.  See  also 
197.  Dawson  r.  Hardcastle,  2  Cox,  278. 
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one  only  of  them.  It  would  seem  that  he  could  not ;  and  that  the 
analogies  of  the  law  and  the  doctrines  of  courts  of  equity  equally 
prohibit  it.^ 

§  817.  In  the  case  here  stated,  the  property  is  supposed  to  be 
lawfully  in  the  hands  of  an  agent  of  one  of  the  claimants.  Now,  the 
settled  rule  of  law  in  such  a  case  is,  that  an  agent  shall  not  be 
allowed  to  dispute  the  title  of  his  principal  to  property  which  he  has 
received  from  or  for  his  principal ;  or  to  say  that  he  will  hold  it  for 
the  benefit  of  a  stranger.-  And  this  doctrine  seems  equally  tme  in 
equity  also ;  for  it  has  been  held  that  property  put  into  the  hands  of 
an  agent  by  his  principal,  under  a  bailment,  is  not  the  subject  of  an 
intei-pleader,  upon  the  assei'tion  of  a  claim  to  it  by  a  third  pei"son 
against  the  agent ;  but  the  latter  must  deliver  it  to  the  principal,  as 
his  possession  is  the  possession  of  the  principal.^  The  like  doctrine 
would  prevail  in  favour  of  a  third  person,  to  whom  the  principal, 
after  the  bailment,  had  transferred  the  right  to  the  property  in 
the  possession  of  the  agent,  where  the  transfer  had  been  recog- 
nized and  assented  to  by  the  agent.  For,  in  such  a  case,  the  third 
person,  by  such  transfer  and  assent,  would,  in  respect  to  the  agent, 
be  treated  as  the  principal.*  Upon  the  same  gi-ound,  it  has  been 
held,  that,  where  one  person  receives  money  for  another,  as  his 
agent,  and  the  money  is  claimed  by  a  third  person,  who  gives 
notice  of  his  claim,  a  bill  of  interpleader  will  not  lie ;  for  a  mere 
agent  to  receive  money  for  the  use  of  another  cannot,  by  notice,  be 
converted  into  an  implied  trustee.  His  possession  is  the  possession 
of  his  principal.^ 

§  817  a.  But  this  doctrine  is  to  be  taken  with  its  proper  qualifica- 
tions. For,  if  the  principal  has  created  an  interest  or  a  lien  on  the 
funds  in  the  hands  of  the  agent,  in  favour  of  a  third  person,  and 
the  nature  and  extent  of  that  interest  or  lien  is  in  controversy 
between  the  principal  and  such  third  person,  there  the  agent  may, 
for  his  own  protection,  file  a  bill  of  interpleader  to  compel  them 
to  litigate  and  adjust  their  respective  titles  to  the  fund.'    So,  if 


1  See  AbboU  on  Shipp.  Pt.  3,  ch.  9, 
§§  24,  26  ;  Cooper  v,  De  Tastet,  1  Tairilyn, 
177. 

3  Dixon  V.  Hamond,  2  B.  &  Aid.  318, 
314  ;  Story  on  Agency,  §  217  ;  Cooper  v, 
De  Tastet  1  Tanilyn,  177 ;  Nickolson  v. 
Knowles,  5  Had.  547 ;  Smith  v.  Ham- 
mond, 6  Sim.  10  ;  Pearson  i;.  Cardon,  2 
Kuss.  &  Mvlne,  606,  609,  610,  612  ;  Craw- 
shav  V.  Thornton,  7  Sim.  S91  ;  s.  c.  2 
Mylne  &  Craig,  1. 

'  Cooper  V,  De  Tastet,  1  Tamlyn,  177, 
181,  182.  But  see  Pearson  v.  Cardon,  4 
Sim.  218  ;  8.  c.  2  Ross.  &  Mylne,  606, 
609  ;  Crawshay  v.  Thornton,  7  Sim.  391 ; 
s.  c.  2  Mylne  k  Craig,  1  ;  Roberts  v.  Bell,  7 


£1.  k  Bl.  823. 

*  Crawshay  v,  Tliornton,  7  Sim.  891 ; 
8.  c.  2  Mylne  k  Craig.  1,  22,  23,  24  j  Pear- 
son V.  Cardon,  4  Sim.  218 ;  8.  c.  2  Russ. 
k  Mylne,  606. 

^  X^ickolson  v,  Knowles,  5  Mad.  47  ; 
Dixon  V,  Hammond,  2  B.  &  Aid.  810. 

*  Smith  V.  Hammond,  6  Sim.  10 ; 
Wright  V.  Wani,  4  RusseU,  215,  220; 
Crawshay  v,  Thornton,  7  Sim.  391  ;  fl.  c 
2  Mylne  k  Craig,  1,  21  ;  Crawford  v. 
Fisher,  1  Hai*e,  486,  440.  In  this  case 
Mr.  Vice-chancellor  Wigram  said:  "The 
first  qaestion  is,  whether  the  subjects  of 
these  suits  are,  upon  the  pleadings,  proper 
subjects  of   interpleader ;   and  1    am  of 
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an  agent  has  possession  of  a  fund,  and  an  equitable  assignment 
or  arrangement  has  been  made  between  the  party  entitled  to  the 
fund,  and  a  third  person,  and  a  controversy  subsequently  arises 
between  them  respecting  it,  the  same  rule  will  apply.^  So,  where 
an  attorney  received  notes  of  a  coiporation  for  collection,  and  held 
in  his  hands  the  money  collected  thereon,  aild  different  persons 
claimed  the  funds,  some  entirely  as  assignees  of  the  corporation, 
and  others  in  part  by  virtue  of  an  order  from  one  of  the  very 
assignees  themselves,  the  attorney  was  allowed  to  file  a  bill  of  inter- 
pleader ;  inasmuch  as  he  did  not  deny  the  right  of  his  principal,  the 
corporation,  but  merely  alleged  that  different  persons  claimed  the 
fund,  not  by  title  paramount  to  the  principal,  but  derivative  from 
the  same  common  source.  The  rule  that  an  agent  cannot  deny  the 
title  of  his  principal,  does  not  apply  to  such  a  case. 

§  817  6.  The  true  ground  upon  which  this  doctrine  stands,  that 
no  bill  of  interpleader  lies  in  cases  of  landlord  and  tenant,  and 
principal  and  agent,  lies  somewhat  deeper  than  might  be.  inferred 
from  the  mere  statement  of  the  doctrine ;  and  it  is  not  so  much  to 
be  considered  as  an  independent  rule,  as  a  necessaiy  consequence 
of  all  interpleading.  It  is  essentially  founded  in  privity  of  rights 
or  contracts  between  the  parties.  In  the  cases  of  landlord  and 
tenant,  and  principal  and  agent,  rights  and  liabilities  exist  between 
the  parties,  independent  of  the  title  to  the  property,  or  the  debt 
or  duty  in  question,  and  which  may  not  depend  upon  the  question 
of  title.^  Hence  it  is,  that  if  an  agent  or  bailee  receive  goods  from 
A.,  who  directs  a  delivery  thereof  to  B.,  and  upon  the  application 
of  B.,  the  bailee  agrees  to  hold  them  at  the  disposal  of  6.,  the 
bailee  cannot  afterwards,  if  a  third  person  claims  the  goods  under 
another  title,  file  a  bill  of  interpleader  against  B.  and  such  third 
person,  because  of  the  want  of  privity,  and  his  own  obligations 
contracted  with  B. 


opinion  that  they  are  so.  I  admit,  tliat 
where  a  warehouseman,  or  other  depositary 
of  property,  receives  such  property  as 
bailee  ibr  another,  and  nothing  is  after- 
wards done  by  the  party  making  the  de- 
posit, before  he  claims  to  have  the  ]>ro- 
perty  restored  to  him,  the  possession  of 
the  depositary  must,  in  many  cases,  and 
for  many  purposes,  be  considered  as  the 
possession  of  the  party  making  the  deposit. 
The  rehition  of  the  parties  in  such  circum- 
stances may  often  be  analogous  to  that  of 
landlord  and  tenant,  in  wnich  the  latter 
might  be  precluded  from  disputing  the 
title  of  the  former,  In  whomsoever  the 
legal  or  equitable  ownership  of  the  lands 
in  question  may  really  be.  This  is  ex- 
plained by  Lord  Cottenham,  in  Crawshay 
V.  Thornton  (2  Mylne  &  Craig,  1),  to 
which  it  is  sufficient  to  refer.     Hut  the 


case  assumes  a  widely  different  aspect, 
where,  after  the  deposit  is  made,  the  party 
making  it  has,  by  an  act  of  his  own,  trans- 
ferred his  interest  in  the  subject  nf  tlie 
deposit  to  another.  It  is  clear  that  in 
such  a  case,  the  bailee  may  compel  the  de- 
positor to  interplead  with  the  party  to 
whom,  by  the  act  of  the  depositor,  the 
property  in  the  goods  has  been  trans- 
lerred  '* 

»  Wright  V.  Ward,  4  Russ.  216,  220. 

'  Crawshay  v,  Tliomton,  7  Sim.  391  ; 
s.  c.  2  Mylne  &  Craig,  1.  In  this  last 
case,  Lord  Cottenham  said:  '*Tho  case 
tendered  by  every  such  bill  of  interpleader 
ou^ht  to  be,  that  the  whole  of  the  rights 
claimed  by  the  defendants  may  be  properly 
determined  by  litigation  between  them, 
and  that  the  plaintiffs  are  not  under  any 
liabilities    to    either    of    the    defendants 
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§  817  c.  But  in  the  late  case  of  Attenborough  v,  St.  Katharine  s 
Dock  Company,^  it  was  held  by  the  Court  of  Appeal  that  the  doc- 
trine of  Ci-awshay  v.  Thornton,^  that  where  the  person  seeking  to 
interplead  had  entered  into  any  special  obligation  with  either  of  the 
parties  he  was  not  entitled  to  be  relieved  in  equity,  was  no  longer  law 
since  the  passing  of  the  Common  Law  Procedure  Act,  1860,  sect.  12. 

§   818.     A   distinction   has  also   been   taken  upon   this   subject 
between  the  case  of  a  mere  private  agent  or  bailee,  and  that  of  a 
public  agent  or  bailee.     Thus,  for  instance,  if  a  private  warehouse- 
man should  receive  goods,  as  agent  of  the  principal,  it  is  said  that 
he  must  account  solely  to  the  latter  for  them.     But,  if  the  goods  are 
deposited  in  a  public  bonded  warehouse,  the  warehouseman  is  treated 
as  a  public  agent,  holding  the  same  for  the  person  who  is  entitled 
to  the  goods.     The  ground  for  the  distinction  (if  it  is  at  all  main- 
tainable) would  seem  to  be  the  policy  of  protecting  public  agents  in 
the  discharge  of  their  duty  from  the  burdens  of  suits  in  which  they 
have  no  interest,  and  have  undertaken  no  private  trust;  and  also 
the   propriety  of  treating  them,  as  they  in  reality  are,  merely  as 
public  depositaries    or  stakeholders,  and  not  in   any  just  sense  as 
mere  agents  of  the  parties  interested.* 

§  819.  Another  case  may  be  put,  where  a  person  is  in  possession 
of  property,  as  bailee,  to  which  the  bailor  himself  has  no  possessory 
title ;  but  he  is  a  mere  tortious  possessor ;  and  the  rightful  owner 
demands  it  of  the  bailee.  In  such  a  case,  the  question  may  arise, 
whether  he  can  compel  the  bailor  and  the  rightful  owner  to  inter- 
plead with  each  other.  Upon  principle,  it  would  seem  that  he 
cannot;  for  not  only  is  there  no  privity  between  him  and  the 
rightful  owner,  but  he  is  himself  liable  to  be  deemed  a  wrongful 


beyond  those  which  arise  from  the  title  to 
the  property  in  contest ;  because  if  the 
plaintiffs  have  come  under  any  personal 
obligation,  independently  of  the  question 
of  property,  so  that  either  of  the  defen- 
dants may  recover  against  them  at  law, 
without  establishing  a  right  to  the  pro- 
perty,  it  is  obvious   that    no    litigation 
between  the  defendants  can  ascertain  their 
respective  rights  as  against  the  plaintiflTs  ; 
and  the  injunction,  which  is  of  course,  if 
the  case  be  a  proper  subject  for  inter- 
pleader, would  deprive  a  defendant  having 
such  a  case  beyond  the  question  of  pro- 
perty, of  part  of  his  legal  remedy,  with 
the  possibility  at  least  of  failing  in  the 
contest  with  his  co-defendant;  in  which 
case  the  injunction  would  deprive  him  of 
a  legal  right,  without  affording  him  any 
equivalent  or  compensation.     Such  a  case, 
undoubtedly,  would  not  be  a  case  for  inter- 
pleader.    A  party  may  be  induced,  by  the 
misrepresentation  of  the  apparent  owner  of 
property,  to  enter  into  personal  obligations 


with  respect  to  it,  from  which  he  may  be 
entitled  to  be  released  by  a  court  of 
equity  ;  bat  such  a  case  could  not  be  a 
subject  for  interpleader  between  the  real 
and  pretended  owners.  In  such  a  case, 
the  plaintiff  would  be  asserting  an  equity 
for  relief  from  a  personal  contract  againsik 
one  of  the  defendants,  with  which  the 
other  would  have  nothing  to  do." 

1  3  C.  P.  D.  460,  overruling  s.  c.  3 
C.  P.  D.  373. 

2  2  Mylne  &  Craig.  1. 

«  Cooper  V.  De  Tastet,  1  Tamlyn,  171, 
181.  Lord  Brougham,  in  commenting  on 
the  case  of  Cooper  t.  De  Tastet,  in  Pearson 
V.  Cardon  (2  Russ.  &  Mylne,  606,  609), 
said:  '*And  now,  entirely  adopting  the 
doctrine  of  that  case  before  the  Master  of 
the  Rolls,  though  the  report  must  be  in- 
correct, or  that  learned  judge  has  not  in 
his  judgment  expressed  himself  with  his 
usual  very  remarkable  accuracy ;  for,  doubt- 
less, he  there  meant  to  point  to  the  dis- 
tinction between  a  party  who  was,  and  a 
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possessor,  if  he  should,  after  notice,  withhold  the  property  from  the 
rightful  owner.^ 

§  820.  The  true  doctrine,  supported  by  the  authorities,  would  seem 
to  be,  that,  in  cases  of  adverse  independent  titles,  the  party  holding 
the  property  must  defend  himself  as  well  as  he  can  at  law ;  and  he 
is  not  entitled  to  the  assistance  of  a  court  of  equity ;  for  that  would 
be  to  assume  the  right  to  try  merely  legal  titles  upon  a  controversy 
between  different  parties,  where  there  is  no  privity  of  contract 
between  them  and  the  third  person,  who  calls  for  an  interpleader.^ 
Whether  it  might  not  have  been  more  wise,  and  more  consistent* 
with  the  principles  of  equity,  originally  to  have  held,  that  in  all 
cases  whatsoever,  where  the  bailee  was  innocent,  and  without  any 
fault,  he  should  have  a  right  to  a  bill  of  interpleader,  is  a  point  into 
which  it  is  now  too  late  to  inquire. 

§820  a.  Where  money  was  deposited  with  the  plaintiffs,  on  interest. 


party  who  was  not,  agent, — to  the  dis- 
tinction between  an  agent  and  a  mere 
stakeholder, — and  not  to  the  distinction 
between  a  public  and  a  private  agent ;  I 
have  no  hesitation  in  stating  it  to  be  clear 
law,  that  an  agent  cannot,  as  an  agent,  if 
there  be  nothing  to  distinguish  his  situa- 
tion from  the  common  case,  have  a  bill  of 
interpleader  against  his  principal."  Lord 
Gottenham,  in  Crawshay  v.  Thornton,  2 
Mylne  &  Craig,  1,  22,  seems  to  have 
doubted  the  soundness  of  the  distinction. 

*  See  Tavlor  r.  Plumer,  3  M.  &  Selw.  562. 

-  It  is  difficult  to  understand  what  was 
the  particular  around  upon  which  the 
Yicc-Chancallor  held  the  case  of  Mason  v. 
Hamilton,  5  Sim.  19,  to  be  a  plaiu  case  of 
interpleader.  The  wharfinger  there  was 
clearly  a  bailee  of  Livennore,  and  after- 
wards* of  Hamilton,  to  whom  Livermoro 
transferred  the  goods.  But  it  does  not 
appear  what  was  the  title  of  Emmerson, 
Pncc,  &.  Co.  to  the  goods ;  whether  it  was 
in  privity  with  Livermore,  or  liy  a  para- 
mount and  adverse  title.  And  yet  this 
might  have  been  most  material  to  the 
question,  whether  it  was  a  case  for  an 
interpleader  or  not.  This  case  has,  sinci' 
the  former  edition  of  this  work,  been  com- 
mented on  by  Lord  Cottenham,  in  Craw- 
shay V.  Thornton  (2  Mylne  &  Craig,  1,  23), 
who  treated  it  as  no  longer  an  authority 
upon  the  point  of  intcriHeader,  not  only 
upon  its  own  circumstances,  but  also  upon 
the  subsequent  deliberate  opinion  of  the 
Vice-Chan cellor  himself,  in  another  case, 
that  of  Crawshay  v.  Thornton  (7  Sim. 
391).  The  case  of  Pearson  r.  Cardon  (4 
Sim.  218),  before  the  Vice-Chancellor,  also 
contains  some  language  not  unattended 
with  difficulty.  Tnat  was  a  case  where 
the  plaintiffs  were  warehousemen,  with 
whom  A.  k  Co.  (of  which  firm  B.  was  a 
partner)  had  deposited  some  bags  of  wool, 
which  were  the  goods  in  question.     A.  k 


Co.  afterwards  gave  an  order  to  the  plain- 
tiffs to  transfer  tlie  goods  to  the  name  of 
B.,  and  to  be  at  his  disposal,  reserving 
the  privilege  of  drawing  samples  from  the 
M'ool  in  these  bags.  The  plaintifi*s  accord- 
ingly transfen-ed  them  in  their  books  to 
B.  ;  and  then  C.  claiming  them  as  owner, 
and  as  having  put  them  into  the  hands  of 
A.  &  Co. ,  as  his  agents,  gave  notice  of  his 
title  thereto,  and  denied  the  title  of  B., 
and  otfered  an  indemnity  against  B.'s 
title.  The  plaintiffs  brought  a  bill  of 
interpleader  ;  and  it  was  held  by  the  Vice- 
Chancellor  that  the  bill  was  maintainable, 
admitting  the  plaintifis  to  be  the  agents  of 
A.  &  Co.  ;  for  here  there  was  a  claim  made 
by  C.  under  a  paramount  title.  This  lan- 
guage would  seem  to  intimate  that  an 
agent  might  maintain  a  bill  of  interpleader 
against  his  principal,  and  a  third  person 
claiming  by  a  paramount  title.  When 
the  same  case  came  before  the  Lord  Chan- 
cellor (Lord  Brougham),  he  affirmed  the 
decree  upon  the  special  ground  of  the 
reservation  as  to  the  samples  (2  Russ.  & 
Mylne,  606).  But  he  expressly  held,  as 
we  have  seen  {anUf  §  818,  note),  that  an 
agent  as  such  could  not  maintain  a  bill  of 
interpleader  upon  the  ground  of  a  claim 
by  a  stranger  under  a  paramount  title. 
In  the  case  of  Crawshay  v.  Thornton  (2 
Mylne  k  Craig,  1,  23),  in  which  the  deci- 
sion of  the  Vice- (Chancellor  in  Pearson  i\ 
Cardon  was  cited,  Loiti  Cottenham  said 
that  there  must  be  some  mistake  in  the 
report ;  for  interpleader,  as  between  agent 
and  principal,  was  admissible  only  where 
the  claim  was  under  a  derivative,  and  not 
under  an  adverse,  title.  Ibid.  p.  23.  The 
cases  of  Pearson  v.  Cardon,  2  Russ.  k 
Mylne,  606,  609,  610,  and  Crawshav  v. 
Thornton,  2  My.  k  Cr.  1,  22,  23,  24,  have 
now  settled  the  doctrine  precisely  as  it  is 
laid  down  in  the  text.  But  see  for  the 
present  practice,  §  824  b. 
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by  one  who  stated,  at  the  time  of  the  deposit,  that  it  was  not  his 
money,  and  subsequently  the  plaintiffs  were  led  to  believe  that  the 
money  was  part  of  the  produce  of  a  robbery  committed  on  a  railway 
company,  and  instituted  a  suit  against  the  depositor,  and  a  brother 
of  the  felon,  who  claimed  under  an  assignment  of  all  the  estate  of 
the  felon,  and  the  railway  company,  and  the  crown,  all  of  whom,  it 
was  alleged  in  the  bill,  claimed  the  money  of  the  plaintiffs ;  it  was 
held  that  the  suit  was  properly  instituted,  and  that  such  of  the 
parties,  as  did  not  disclaim  all  title  to  the  money,  must  interplead  ; 
and  the  court  gave  directions  accordingly,  as  to  what  inquiries 
should  be  answered.^  But  it  has  been  held  that  a  tenant  is  not 
entitled  to  maintain  a  bill  of  interpleader  against  his  landlord 
except  where,  by  some  act  of  the  landlord  subsequent  to  the  lease,  a 
demand  is  made  upon  the  tenant  growing  out  of  these  subsequent 
transactions.^ 

§  821.  A  bill  of  interpleader  could  not  be  maintained  by  any  person 
who  did  not  admit  a  title  in  two  claimants,  and  did  not  also  show 
two  claimants  in  existence  capable  of  interpleading.^  Thus,  a  sheriff, 
who  seizes  goods  on  execution,  could  not  sue  a  bill  of  interpleader  upon 
account  of  adverse  claims  existing  to  the  property  ;  for,  as  to  one  of 
the  defendants,  he  necessarily  admitted  himself  to  be  a  wrongdoer.^  It 
was  essential,  also,  in  every  bill  of  interpleader,  that  the  plaintiff  should 
show  that  each  of  the  defendants  claimed  a  right,  and  such  a  right  as 
they  might  interplead  for ;  for  otherwise  both  the  defendants  might 
demur  ;  the  one,  because  the  bill  showed  no  claim  of  right  against  him  ; 
the  other,  because  the  bill,  showing  no  claim  of  right  in  the  co- 
defendant,  showed  no  cause  of  interpleader.* 

§  824.  But  although  a  bill  of  interpleader,  strictly  so  called,  lay 
only  where  the  party  applying  claimed  no  interest  in  the  subject- 
matter  ;  yet  there  are  many  cases  where  a  bill,  in  the  nature  of  a  bill 
of  interpleader,  will  lie  by  a  party  in  interest,  to  ascertain  and  esta- 
blish his  own  rights,  where  there  are  other  conflicting  rights  between 
third  persons.  As,  for  instance,  if  a  plaintiff  is  entitled  to  equitable 
relief  against  the  owner  of  property,  and  the  legal  title  thereto  is  in 
dispute  between  two  or  more  persons,  so  that  he  cannot  ascertain  to 


*  Reid  r.  Steam,  6  Jur.  n.  8.  267. 

*  Cook  V.  Earl  of  Rosslyn,  5  Jur.  N.  s. 
973  ;  ante,  §  811. 

3  Sec  Metcalf  r.  Hoi-vey,  1  Ves.  248, 
249  ;  Dai-thez  v.  Winter,  2  Sim.  &  Stu. 
536 ;  Browning  v.  Watkins,  10  S.  &  M. 
482. 

*  Slinmby  v.  Boulton,  1  Ves.  &  B.  834. 
But  a  bill  by  the  sheriff  against  the  ezecu- 
tion  creditor  and  the  assignee  in  bank- 
ruptcy of  the  execution  debtor  was  main- 
tained in  Child  v,  Mann,  3  Eq.  806,  and 


since  the  1  &  2  W.  4,  c  58,  he  has  had 
the  right  to  interplead.  See  infra,  % 
824  &. 

^  The  language  of  the  Common  Law 
Commissioners,  in  the  Report  to  Parlia- 
ment, March,  1880,  p.  24,  is  :  "  The  only 
course  now  resorted  to  for  the  relief  of  a 
person  sued,  or  in  danger  of  being  sued, 
by  several  claimants,  is  that  of  filing  a  bill 
to  compel  the  parties,  by  the  authority  of 
a  court  of  equity,  to  inUerplcad  at  law  " 
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which  it  actually  beloDgs,  he  may  file  a  bill  against  the  several  claim- 
ants in  the  nature  of  a  bill  of  interpleader  for  relief.  So  it  seems 
that  a  purchaser  may  file  a  bill,  in  the  nature  of  a  bill  of  interpleader, 
against  the  vendor  or  his  assignee,  and  any  creditor  who  seeks  to 
avoid  the  title  of  the  assignee,  and  pray  the  direction  of  the  court  as 
to  whom  the  purchase-money  shall  be  paid.  So,  if  a  mortgagor  wishes 
to  redeem  the  mortgaged  estate,  and  there  are  conflicting  claims 
between  third  persons  as  to  their  title  to  the  mortgage-money,  he  may 
bring  them  before  the  court,  to  ascertain  their  rights,  and  to  have  a 
decree  for  a  redemption,  and  to  make  a  secure  payment  to  the  party 
entitled  to  the  money.^  In  these  cases,  the  plaintiflF  seeks  relief  for 
himself,  whereas  in  an  interpleading  bill,  strictly  so  called,  the  plaintiff 
only  asks  that  he  may  be  at  liberty  to  pay  the  money,  or  deliver  the 
property  to  the  party  to  whom  it  of  right  belongs,  and  may,  there- 
after, be  protected  against  the  claims  of  both.^  In  the  latter  case  the 
only  decree  to  which  the  plaintiff  is  entitled,  is  a  decree  that  the  bill 
is  properly  filed ;  or,  in  other  words,  that  he  shall  be  at  liberty  to  pay 
the  money,  or  bring  the  property  into  court,  and  have  his  costs,  and 
that  the  defendants  interplead,  and  settle  the  conflicting  claims 
between  themselves.*  So  a  bill,  in  nature  of  an  interpleading  bill, 
will  lie  by  a  bank,  which  has  offered  a  reward  for  the  recovery  of 
money  stolen,  and  a  proportionate  reward  for  a  part  recovered,  where 
there  are  several  claimants  of  the  reward,  or  a  proportion  thereof, 
one  or  more  of  whom  have  sued  the  bank.  And  in  such  a  bill  all 
the  claimants  may  be  made  parties,  in  order  to  have  their  respective 
claims  adjusted. 

§  824  a.  The  necessity  for  the  party  in  possession  of  goods  which 
were  claimed  by  two  or  more  different  parties  to  file  a  bill  of  inter- 
pleader was  done  away  with  by  the  Interpleader  Act  (1  &  2  Will.  4, 
c.  58),  which  Act  was  amended  and  extended  by  the  Common  Law 
Procedure  Act,  1860  (23  &  24  Vict  c.  126).  By  Order  1,  Rule  2. 
of  the  Judicature  Act,  1873,  it  was  enacted  that  with  respect  to  inter- 
pleader, the  procedure  and  practice  now  used  by  courts  of  common 
law  under  the  Interpleader  Acts  (1  &  2  Will.  4,  a  58,  and  23  &  24 
Vict.  c.  126)  shall  apply  to  all  actions,  and  all  the  divisions  of  the 
High  Court  of  Justice,  and  the  application  by  a  defendant  shall  be 
made  at  any  time  after  being  served  with  a  writ  of  summons,  and 
before  delivering  a  defence. 

§  824  6.  Interpleader  is  now  regulated  by  the  Rules  of  the 
Supreme   Court,    1883,   Order   57.    The  Order  enacts  as  follows  : 

»  Sec  Goodrick  v.  Shotbolt,  Prec.  Ch.  Hayne,  2  Sim.  &  Stu.  68  ;  Meux  v.  Bell, 

383,  384,  885,  886  ;  Mitchell  v,  Hayne,  2  6  Sim.  175.     See  East  India  Company  v, 

Sim.  k  Stu.  68  ;  1  Mad.  Ch.  Pr.  146,  147 ;  Campion,  11  Bligh,  158,  182,  185. 

s.  p.  Gilb.  Eq.  18.  »  Anon.,  1  Vera.  851. 

3  See  aTUti^  §§  807,    809  ;    Mitchell  v 
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1.  Relief   by  way    of  interpleader  may    be  granted— (a)    Where 
the   person   seeking  relief  (in  this  Order  called  the  applicant)  is 
under    liability   for    any   debt,    money,   goods,   or  chattels,  for   or 
in   respect   of  which    he    is,   or   expects    to   be,    sued  by   two  or 
more  paiiies  (in  this  Order  called  the  claimants)   making  adverse 
claims  thereto :  (6)  Where  the  applicant  is  a  sheriff  or  other  o£Scer 
charged  with  the  execution  of  process  by  or  under  the  authority  of 
the  High  Court,  and  claim  is  made  to  any  money,  goods,  or  chattels 
taken  or  intended  to  be  taken  in  execution  under  any  process,  or  to 
the  proceeds  or  value  of  any  such  goods  or  chattels  by  any  person 
other  than  the  person  against  whom  the   process   issued.     2.  The 
applicant  must  satisfy  the  court  or  a  judge,  by  affidavit  or  other- 
wise— (a)  That  the   applicant  claims  no   interest  in   the   subject- 
matter  in  dispute,  other  than  for  charges  or  costs ;  and  (6)  That  the 
applicant  does  not  collude  with  any  of  the  claimants ;  and  (c)  That 
the  applicant  is  willing  to  pay  or  transfer  the  subject-matter  into 
court,  or  to  dispose  of  it  as  the  court  or  a  judge  may  direct.     3.  The 
applicant  shall  not  be  disentitled  to  relief  by  reason  only  that  the 
titles  of  the  claimants  have  not  a  common  origin,  but  are  adverse  to 
and  independent  of  one  another. 
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CHAPTER  XXL 

BILLS  QUIA  TIMET. 

§  825.  Definition  of  hills  Quia  timet, 

§  826.  Mode  of  redi-ess. 

§  827.  Seeks  to  preserve  property  for  the  party  entitled. 

§  828.  Proceedings  against  executors  and  administrators. 

§  829.  Receivers  act  for  the  party  ultimately  entitled. 

§  829  a.  Form  of  appointing  receiver. 

§  830.  Regard  is  had  to  legal  and  equitable  piioHties. 

§  831.  The  appointment  resta  m  discretion.     Officer  of  court. 

§  832.  Importance  of  the  discretion  thus  exercised. 

§  833.  The  receiver  is  put  in  possession  as  the  agent  of  the  court. 

§  833  a.  And  acts  strictly  under  its  control. 

§  833  h  The  late  case  of  Searle  -v.  Choat  considered. 

§  834.  Cases  where  a  receiver  will  bo  appointed. 

§  835.  Will  not  change  the  possession  except  for  cause. 

§  836.  Will  not  oust  executors  except  for  misconduct. 

§  837.  Will  not  infringe  the  rights  of  prior  incumbrances. 

§  838.  Receiver  appointed  to  apply  rents  to  extinguish  interests. 

§  839.  Trustee  often  required  to  pay  money  into  court. 

§  840.  So  may  also  the  banker  of  such  trustee. 

§  841.  This  is  done  to  secure  the  fund. 

§  842.  Will  also  require  deposit  of  writings  with  master. 

§  843.  Bills  Quia  timet  to  protect  the  interests  of  reversioners,  &c. 

§  844.  So  also  to  protect  a  remainder  in  x)ersonalty. 

§  845.  This  remedy  applied  to  all  future  interest  in  personalty. 

§  845  a.  The  use  of  personal  estate  gives  no  right  to  possession. 

§  846,  847.  One  in  remainder  may  demand  security. 

§  848.  Tenant  for  life  may  be  decreed  to  keep  down  a  charge  on  land. 

§  849.  Sureties  may  protect  themselves  by  bills  Quia  timet. 

§  860.  Will  decree  specific  perfoimance  of  covenant  to  indemnify. 

§  851.  Same  redress  allowed  to  prevent  waste. 

§  825.  In  the  next  place,  let  us  proceed  to  the  consideration  of 
another  class  of  cases,  where  the  peculiar  remedies  administered  by 
courts  of  equity  constitute  the  principal  although  not  the  sole  ground 
of  jurisdiction  ;  and  that  is,  Bills  Quia  timet.^  We  have  already 
had  occasion,  in  another  place,  to  explain,  in  some  measure,  the 
nature  of  these  bills,  and  the  origin  of  the  appellation  ;  and  to  show 
their  application  to  cases  of  covenants  and  contracts  with  sureties  and 
others,  where  a  specific  performance  is  necessary  to  prevent  future 

1  Aiiie,  §§  701  to  710,  730.     See  also  1      title,  Quia  timet,  A.  and  B. 
Mad.  Ch.  Pr.  178,  179  ;  Viner,  Abridg. 
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mischief.  They  are  called  (as  we  have  seen)  BUUt  Quia  timet,  in 
analogy  to  certain  writs  of  the  Common  Law,  whose  objects  are  of  a 
similar  nature.  Lord  Coke  has  explained  this  matter  very  clearly  in 
his  Commentary  on  Littleton.  "  And  note  "  (says  he)  "  that  there  be 
six  writs  in  law,  that  may  be  maintained,  Quia  timet,  before  any 
molestation,  distress,  or  impleading.  As,  (1.)  A  man  may  have  a 
Writ  of  Mesne  (whereof  Littleton  here  speaks)  before  he  be  dis- 
trained ;  (2.)  A  Warrantia  Chartce,  before  he  be  impleaded ;  (3.)  A 
Monstraverunt,  before  any  distress  or  vexation  ;  (4.)  An  Audita 
Querela,  before  any  execution  sued ;  (5.)  A  Cutna  Claudenda, 
before  any  default  of  enclosure  ;  (6.)  A  Ne  injuste  vexes,  before  any 
distress  or  molestation.  And  these  be  called  Brevia  anticipaniia, 
writs  of  prevention."  ^ 

§  826.  Now,  bills  in  equity  Quia  timet,  answer  precisely  to  this 
latter  description.     They  are  in  the  nature  of  writs  of  prevention,  to 
accomplish  the  ends  of  precautionary  justice.    They  are,  ordinarily, 
applied  to  prevent  wrongs  or  anticipated  mischiefs,  and  not  merely 
to  redress  them  when  done.     The  party  seeks  the  aid  of  a  court  of 
equity,  because  he  fears  {Quia  timet)  some  future  probable  injury  to 
his  rights  or  interests,  and  not  because  an  injury  has  already  occurred, 
which  requires  any  compensation  or  other  relief.    The  manner  in 
which  this  aid  is  given  by  courts  of  equity  is,  of  course,  dependent 
upon  circumstances.    They  interfere  sometimes  by  the  appointment 
of  a  receiver  to  receive  rents  or  other  income,  sometimes  by  an  order 
to  pay  a  pecuniary  fund  into  court,  sometimes  by  directing  security 
to  be  given,  or  money  to  be  paid  over,  and  sometimes  by  the  mere 
issuing  of  an  injunction  or  other  remedial  process,  thus  adapting  their 
relief  to  the  precise  nature  of  the  particular  case,  and  the  remedial 
justice  required  by  it. 

§  827.  In  regaixi  to  equitable  property,  the  jurisdiction  is  equally 
applicable  to  cases  where  there  is  a  present  right  of  enjoyment,  and 
to  cases  where  the  right  of  enjoyment  is  future  or  contingent.  The 
object  of  the  bill  in  all  such  cases  is,  to  secure  the  preservation  of  the 
property  to  its  appropriate  uses  and  ends ;  and  wherevet  there  is 
danger  of  its  being  converted  to  other  purposes,  or  diminished,  or 
lost  by  gross  negligence,  the  interference  of  a  court  of  equity  becomes 
indispensable.  It  will,  accordingly,  take  the  fund  into  its  own  hands, 
or  secure  its  due  management  and  appropriation,  either  by  the  agency 
of  its  own  officers  or  otherwise.  Thus,  for  instance,  if  property  in  the 
hands  of  a  trustee  for  certain  specific  uses  or  trusts  (either  expressed 

*  Co.  Litt.  100  a.    The  writ  of  audita  might  apply  to  the  court  for  a  stay  of  cxe- 

querela  was  abolished  by  Order  42,  sec.  22  cation  or  other  relief  against  such  judgment 

ofthe  Judicature  Act,  1873,  but  by  the  same  on  the  ground  of  facts  which  have  arisen 

section  it  was  provided  that  any    party  too  late  to  be  pleaded,  and  such  relief  may 

against  whom  judgment  has  been  given  be  given  as  to  the  C/Ourt  shall  seem  fit. 
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or  implied)  is  in  danger  of  being  diverted  or  squandered,  to  the  injury 
of  any  claimant  having  a  present  or  future  fixed  title  thereto,  the 
administration  will  be  duly  secured  by  the  court,  according  to  the 
original  purposes,  in  such  a  manner  as  the  court  may,  in  its  discre- 
tion, under  all  the  circumstances,  deem  best  fitted  to  the  end ;  as  by 
the  appointment  of  a  receiver,  or  by  payment  of  the  fund,  if  pecu- 
niary, into  court,  or  by  requiring  security  for  its  due  preservation  and 
appropriation. 

§  828.  The  same  principle  is  applied  to  the  cases  of  executors  and 
administrators,  who  are  treated  as  trustees  of  the  personal  estate  of 
the  deceased  party.  If  there  is  danger  of  waste  of  the  estate,  or 
collusion  between  the  debtors  of  the  estate  and  the  executors  or 
administrators,  whereby  the  assets  may  be  subtracted,  courts  of 
equity  will  interfere  and  secure  the  fund  ;  and,  in  the  case  of  collu- 
sion with  debtors,  they  will  order  the  latter  to  pay  the  amount  of 

their  debts  into  court.^ 

» 

§  829.  The  appointment  of  a  receiver,  when  directed,  is  made  for 
the  benefit  and  on  behalf  of  all  the  parties  in  interest,  and  not  for 
tlie  benefit  of  the  plaintiff,  or  of  one  defendant  only.*  It  may  be 
granted  in  any  case  of  equitable  property  upon  suitable  circum- 
stances. And,  where  there  are  creditors,  annuitants,  and  others, 
some  of  whom  are  creditors  at  law,  claiming  under  judgments,  and 
others  are  creditors  claiming  upon  equitable  debts ;  if  the  property 
be  of  such  a  nature,  that  if  legal,  it  may  be  taken  in  execution,  it 
may,  if  equitable,  be  put  into  the  possession  of  a  receiver,  to  hold  the 
same,  and  apply  the  profits  under  the  direction  of  the  court,  for  the 
benefit  of  all  the  parties,  according  to  their  respective  rights  and 
priorities.'^  The  same  rule  applies  to  cases  where  the  property  is 
legal,  and  judgment  creditors  have  taken  possession  of  it  under  writs 
of  elegit ;  for  it  is  competent  for  the  court  to  appoint  a  receiver  in 
favour  of  annuitants  and  equitable  creditors,  not  disturbing  the  just 
prior  rights,  if  any,  of  the  judgment  creditors.*  Hence,  the  appoint- 
ment of  a^  receiver,  in  cases  of  this  sort,  is  often  called  an  equitable 
execution.^ 

§  829  a.  The  form  of  the  appointment  of  the  receiver  depends 
upon  the  duty  to  be  performed,  the  security  required  to  be  given  by 
the  receiver,  and  the  mode  of  accountability  required  of  him ;  all  of 
which  should  strictly  and  properly  be  defined  in  the  order  of  appoint- 
ment.    A  form  will  be  found  in  Ambler,  which  may  be  regarded  as 

^  Elmsley  v.  Macauley,  8  Bro.  Ch.  624  ;  Swanst.  125,  135,  139,  145,  146,  173. 

Taylor  r.  Allen,  2  Atk.  213;  Utterson  v.  *  Davis    v.    Duke    of  Marlborough,    1 

Mair,  4  Bro.  Ch.  277  ;  ante,  §§  422,  423,  Swanst.  88  ;  h.  c.  2  Swanst.  125, 185, 139, 

424,  581,  and  note;  poH,  §  830.  140,  141,   145,   173  ;  White  r.  Bishop  of 

*  Davis  V.    Duke    of    Marlborough,    1  Peterborough,  3  Swniist.  117,  118. 

Swanst.  83  ;  s.  c.  2  Swanst  125.  *  Ibid. 

'  Davis    V.    Duke    of  Marlborough,    2 
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a  convenient  model.^  It  is  common  in  practice  to  require  security 
to  be  given  by  the  receiver,  unless  the  parties  consent  he  shall  act 
without. 

§  830.  It  has  been  said,  that  the  general  rule  of  equity  to  appoint 
a  receiver  for  an  equitable  creditor,  against  a  person  having  an  equit- 
able estate,  without  prejudice  to  persons  who  have  prior  estates,  is  to 
be  understood  in  this  limited  sense,  that  it  is  to  be  without  prejudice 
to  persons  having  prior  legal  estates,  and  so  that  it  will  not  prevent 
their  proceeding  to  obtain  possession,  if  they  think  proper.  And, 
with  regard  to  persons  having  prior  equitable  estates,  the  court  will 
take  care,  in  appointing  a  receiver,  not  to  disturb  their  prior  equities; 
and  for  that  purpose,  it  will  direct  inquiries  to  determine  the  priori- 
ties among  equitable  incumbrancers;  permitting  legal  creditors  to 
act  against  the  estates  at  law ;  and  settling  the  priorities  of  equitable 
creditors.^ 

§  831.  The  appointment  of  a  receiver  is  a  matter  resting  in  the 
sound  discretion  of  the  court ;  *  and  the  receiver,  when  appointed,  is 
treated  as  virtually  an  oflBcer  and  representative  of  the  court,  and 
subject  to  its  orders.*  Lord  Hardwicke  considered  this  power  of 
appointment  to  be  of  great  importance,  and  most  beneficial  tendency; 
and  he  significantly  said  :  "  It  is  a  discretionary  power,  exercised  by 
the  court,  with  as  great  utility  to  the  subject  as  any  authority  which 
belongs  to  it ;  and  it  is  provisional  only,  for  the  more  speedy 
getting  in  of  a  party's  estate,  and  securing  it  for  the  benefit  of  such 
person  who  shall  appear  to  be  entitled ;  and  it  does  not  at  all  affect 
the  right."  5 

§  832.  The  exercise  of  the  power  being  thus  discretionary,  it  would 
be  difficult,  with  any  precision,  to  mark  out  the  limits  within 
which  it  is  ordinarily  circumscribed;  even  if  such  a  task  were 
within  the  scope  of  these  commentaries.  As,  however,  the  equitable 
rights  and  incidents  to  such  an  appointment  are  often  highly 
important  to  the  parties  in  interest,  and  may  affect  the  rights  and 
remedies  of  third  persons  having  adverse  claims,  it  will  be  proper 


^  Ambler,  599.  After  reciting  the  facts 
which  laid  the  foundation  for  the  appoint- 
ment, and  that  the  counsel  consent,  except 
those  representing  an  infant  party,  Tvho  do 
not  oppose  it,  and  that  it  was  agreed  the 
receiver  should  act  upon  the  security  of 
his  own  recognizance  only  :  **  It  is  further 
ordered  that  the  said  A.  B.  be  appointed 
receiver  of  the  said  estates,  and  continue 
to  have  the  care  and  management  thereof, 
upon  his  entering  into  a  recognizance  by 
himself,  to  bo  approved  by  the  master, 
...  if  there  should  be  occasion,  duly  and 
annually  to  account  for  what  he  shall  re- 
ceive, and  to  pay  the  same  as  this  coui-t 


shall  direct ;  and  the  said  master  is  to 
allow  him  a  reasonable  salary  for  his  care 
and  pains  therein.  And  the  tenants  of 
the  said  estate  are  to  attorn,  &c.,  and  jtay 
their  rents  to  said  receiver,  who  is  t« 
be  at  liberty  to  let  and  set  the  said  estates, 
from  time  to  time,  with  the  approbation  of 
the  said  master,  as  there  shaU  be  occasion." 

*  Lord  Eldon,  in  Davis  v.  Duke  of  Marl- 
borough, 2  Swanst.  145,  146. 

3  Skip  V.  Harwood,  8  Atk.  664. 
-»  Angel  V,  Smith,  9  Ves.  335  ;  Hutchin- 
son V.  Massareene,  2  B.  &  Beatt.  55. 

*  Skip  r.  Harwood,  8  Atk.  564. 
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in  this  place  to  state  some  of  the  principles  by  which  this  discretion 
is  regulated.^ 

§  833.  Before  doing  so,  it  may  not  be  without  use  to  suggest  what 
some  of  those  rights  and  incidents  are ;  and  the  more  so,  as  similar 
rights  and  incidents  belong  to  cases  of  sequestration.-  In  the  first 
place,  upon  the  appointment  of  a  receiver  of  the  rents  and  profits  of 
real  estate,  if  there  are  tenants  in  possession  of  the  premises,  they 
are  compellable  to  attorn ;  and  the  court  thus  becomes  virtually,  jrro 
hoc  vice,  the  landlord.'^  In  the  next  place,  the  appointment  of  such 
a  receiver  is  generally  deemed  to  entitle  him  to  possession  of  the 
premises.  It  does  not,  indeed,  in  all  cases,  amount  to  a  turning  of 
the  other  party  out  of  possession ;  for,  in  many  cases,  as  in  the  case 
of  an  infant's  estate,  the  receiver's  possession  is  that  of  the  infant. 
But  where  the  rights  are  adverse  in  the  different  parties  in  the  suit, 
the  possession  of  the  receiver  is  treated  as  the  possession  of  the 
party  who  ultimately  establishes  his  right  to  it.  The  receiver,  how- 
ever, cannot  proceed  in  any  ejectment  against  the  tenants  of  any 
estate,  except  by  the  authority  of  the  court.*  Nor  will  the  possession 
of  the  tenants  be  ordinarily  disturbed  by  the  court,  where  a  receiver 
is  appointed. 

§  833  a.  In  the  next  place,  a  receiver,  when  in  possession,  has  very 
little  discretion  allowed  him ;  but  he  must  apply,  from  time  to  time, 
to  the  court  for  authority  to  do  such  acts  as  may  be  beneficial  to  the 
estate.  Thus,  he  is  not  at  liberty  to  bring  or  to  defend  actions ;  or  to 
let  the  estate  ;  or  to  lay  out  money ;  unless  by  the  special  leave  of 
the  court.^  In  the  next  place,  when  such  a  receiver  is  in  possession, 
under  the  process  or  authority  of  the  court,  in  execution  of  a  decree 
or  decretal  order,  his  possession  is  not  to  be  disturbed,  even  by  an 
ejectment  under  an  adverse  title,  without  the  leave  of  the  comt. 
For  his  possession  is  deemed  the  possession  of  the  court ;  and  the 
court  will  not  permit  itself  to  be  made  a  suitor  in  a  court  of  law.® 
The  proper  and  usual  mode  adopted  under  such  circumstances,  is,  for 
the  party,  claiming  an  adverse  interest,  to  apply  to  the  court  to  be 
permitted  to  come  in,  and  be  examined  pro  intereaae  auo.  He  is 
then  allowed  to  go  before  the  chief  clerk,  and  to  state  his  title, 
upon  which  he  may,  in  the  first  instance,  have  the  judgment  of  the 
chief  clerk,  and  ultimately,  if  necessary,  that  of  the  court.  And, 
where   the    question  to  be  tried   is  a  pure    matter  of  title,  which 


^  See  ADgel  v.  Smith,  9  Yes.  338.  ^  But  he  may  prove  against  a  debtor's 

^  Ibid.  ;  Silver  v.  Bishop  of  Norwich,  estate  in  bankruptcy,  though  the  effect  is 

8  Swanst.  112,   note  ;  id.  117  ;  Sharp  v,  to  discharge  the  debtor  and  entitle  him  to 

Carter,  3  P.  Will.  879  ;  Cox's  note  (C).  a  legacy  which  otherwise  might  have  ap- 

3  Sharp  V.  Carter,  3  P.  Will.  379.  pliea  to  the  debt.     Armstrong  v.  Arm- 

^  Wynn  v.   Lord  Newborough,   3  Bro.  strong,  12  Eq.  614. 

Ch.  88  ;  8.  c.  1  Ves.  Jr.  164.  «  Post,  §  891. 
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can  be  tried  in  an  ejectment,  the  court,  from  a  sense  of  conve- 
nience and  justice,  will  generally  authorize  such  a  suit  to  be  brought, 
taking  care,  however,  to  protect  the  possession  by  giving  proper 
directions.^ 

§833  &.  Since  the  Judicature  Acts,  a  person  who  is  prejudiced 
by  the  conduct  of  a  receiver  appointed  in  an  action  by  way  of 
equitable  execution,  ought  not  without  leave  of  the  court  to  com- 
mence a  fresh  action  to  restrain  the  proceedings  of  the  receiver, 
even  though  the  act  complained  of  was  beyond  the  scope  of  the 
receiver  s  authority ;  but  he  ought  to  make  an  application  £ar  such  < 
relief  as  he  is  entitled  to  in  the  action  in  which  the  receiver  was 
appointed.^ 

§  834.  Let  us  now  proceed  to  consider  some  of  the  cases,  in  which 
a  receiver  will  be  appointed.  We  have  already  seen,  that,  in  xBases 
of  elegit  and  conflicting  legal  equitable  debts  and  charges  upon  the 
estate,  it  is  a  common  course  to  appoint  a  receiver,  for  the  benefit  of 
all  concerned.^  In  cases,  also,  where  an  estate  is  held  by  a  partv, 
under  a  title  obtained  by  fraud,  actual  or  constructive,  a  receiver 
will  be  appointed.*  And  now  by  the  Judicature  Act,  1873,  sect.  2o, 
sub-sec.  8,  a  receiver  may  be  appointed  by  an  interlocutory  order  of 
the  court  in  all  cases  in  which  it  shall  appear  to  the  court  to  be  just 
or  convenient,  that  such  order  should  be  made.^ 

§  835.  But  it  is  not  infrequent  for  a  bill  Quia  timet  to  ask  for  the 
appointment  of  a  receiver,  against  a  party  who  is  rightfully  in 
possession,  or  who  is  entitled  to  the  possession  of  the  fund,  or  who 
has  an  interest  in  its  due  administration.  In  such  cases,  couits  of 
equity  will  pay  a  just  respect  to  such  legal  and  equitable  rights 
and  interests  of  the  possessor  of  the  fund,  and  wiU  not  withdraw 
it  from  him  by  the  appointment  of  a  receiver,  unless  the  fact<j, 
averred  and  established  in  proof,  show  that  there  has  been  an  abuse, 
or  is  danger  of  abuse,  on  his  own  part.  For  the  rule  of  such  courts 
is  not  to  displace  a  bond  fide  possessor  from  any  of  the  just  rights 
attached  to  his  title,  unless  there  be  some  equitable  ground  for 
interference.^ 

§  836.  This  principle  may  be  easily  illustrated  in  the  common 
case  of  executors  and  administrators.  They  are  by  law  intrusted 
with  authority  to  collect  and  administer  the  assets  of  the  deceased 


1  Angel  u  Sraitli,  9  Ves.  838,  3-39  ; 
Brooks  r.  Greathed,  1  Jac.  &  Walk.  178  ; 
Bryan  v.  Connick,  1  Cox,  422 ;  Hayes  r. 
Hayes,  1  Ch.  Cas.  228  ;  post,  §  891  ;  Em- 
pringham  v,  f^hort,  8  Hare,  461 ;  Evelyn 
V.  Lewis,  8  Hare,  472,  476. 

2  Searle  v,  Choat,  25  Ch.  D.  723. 

3  AnU,  §  829. 

*  Hiigiionin  v.   Baseley,   13  Yes.   105  : 


Stillwell  V.  Williams,  6  Mad.  49  ;  .s.  c, 
Stillwell  V,  Wilkins,  Jacob,  280. 

*  As  to  this,  see  Pease  v.  Fletcher,  1  Ch. 
D.  273  ;  Porter  r.  Lopes,  7  Ch.  D.  858  ; 
Anglo-Itfdian  Bank  v.  Davies,  9  Ch.  D. 
276 ;  Smith  v.  Cowell,  6  Q.  B.  D.  75  ; 
Fugffle  V.  Bhmd,  11  Q.  B.  D.  711. 

<^  Tyson  r.  Fairclough,  2  Sim.  k  Stu. 
142. 
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party ;  and  courts  of  equity  will  not  interfere  with  their  manage- 
ment and  administration  of  such  assets  upon  slight  grounds.^  When- 
ever, therefore,  the  appointment  of  a  receiver  is  sought  against  an 
executor  or  administrator,  it  is  necessary  to  establish  by  suitable 
proofs,  that  there  is  some  positive  loss,  or  danger  of  loss,  of  the 
funds ;  as,  for  instance,  some  waste  or  misapplication  of  the  funds, 

*or*  some  apprehended  danger  from  the  bankruptcy,  insolvency,  or 
personal  fraud,  misconduct,  or  negligence  of  the  executor  or  admini- 
strator.2     Mere  poverty  of  the  party  will  not,  of  itself,  constitute  a 

,  sufficient  ground  ;  but  there  must  be  other  ingredients  to  justify  the 
appointment.^ 
§  837.  So,  where  there  are  several  incumbrances  on  an  estate,  as 

m 

the  first  inctimbrancer  is  entitled  to  the  possession  of  the  estate  and 
the  receipt  of  the  rents  and  profits,  a  court  of  equitywill  not  deprive 
him  of  such  possession  and  profits  unless  upon  sufficient  cause 
shown.*  But  if  the  first  incumbrancer  is  not  in  possession,  and  does 
not  desire  it;  or  if  he  has  been  paid  off;  or  if  he  refuses  to  receive 
what  is  due  to  him  ;  there  a  receiver  may  be  appointed  upon  the 
application  of  a  subsequent  incumbrancer.^  But  in  all  cases  of  this 
sort,  where  the  court  acts  in  favour  of  subsequent  incumbrancers,  it 
is  cautious,  in  thus  interfering,  not  to  disturb  any  prior  rights  or 
equities ;  and  therefore,  before  it  acts  finally,  it  will  endeavour  to 
ascertain  the  priorities  and  equities  of  all  the  incumbrancers ;  and 
then  it  will  apply  the  funds,  which  are  received,  according  to  such 
priorities  and  equities,  in  case  the  incumbrancers  entitled  thereto  shall 
make  a  seasonable  application  for  the  pui-pose.^ 

§  838.  So,  where  the  tenants  of  particular  estates  for  life,  or  in 
tail,  neglect  to  keep  down  the  interest  due  upcm  incumbrances  upon 
the  estates,  courts  of  equity  will  appoint  a  receiver  to  receive  the 
rents  and  profits,  in  order  to  keep  down  the  interest ;  for  this  is  but 
a  mere  act  of  justice  to  the  incumbrancers,  and  also  to  those  who  may 
be  otherwise  interested  in  the  estates.^  But  here,  again,  it  is  to  be 
remembered,  that  the  court  will  not  force  incumbrancers  to  receive 
their  interest ;  and,  therefore,  if  they  would  avail  themselves  of  the 


*  No  receiver  will  be  appointed  in  case 
of  disputed  heirship  of  real  estate.  In  re 
Femor,  3  Ch.  176;  Kitchen  v.  Birks,  10 
£q.  471.  Nor  of  personalty,  after  admin- 
istration granted,  except  in  a  special  case, 
since  Probate  Court  can  appoint  an  ad- 
ministrator jT^tdfen^  lite,     I  Did. 

'  In  re  JohnsoD,  7  Ch.  825. 

*  White  V.  Bishop  of  Peterborouch,  8 
Swanst  107 ;  Davis  v.  Duke  of  Marl- 
borough, 2Bwanst.  113. 

*  Ibid.  ;  Rowe  v.  Wood,  2  Jac.  &  Walk. 
554,  557  ;  Bemey  v.   Sewell,    1  Jac.    & 


Walk.  647;  Quarrell  v.  Beckford,  18 
Ves.  377 ;  Codrington  v,  Parker,  16  Ves. 
469. 

*  Ibid.  ;  Bryan  r.  Cormick,  1  Cox,  422  ; 
Norway  v.  Rowe,  19  Ves.  163 ;  White  v. 
Bishop  of  Peterborough,  3  Swanst.  109  ; 
Sollory  17.  Leaver,  9  £q.  22. 

*  Davis  V,  Duke  of  Marlborough,  2 
Swanst  145, 146  ;  19  Ves.  153  ;  1  Swanst. 
74. 

7  Giflfard  v.  Hart,  1  Sch.  k  Lefr.  407, 
note  ;  Bertie  v.  Lord  Abingdon,  3  Meriv. 
560. 
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privileges  of  receiviog  the  interest,  they  must  make  a  seasonable 
application  for  the  purpose.^ 

§  839.  But  although  courts  of  equity  will  not  appoint  a  receiver, 
except  upon  special  grounds,  justifying  such  an  interference  in  the 
nature  of  a  bill  Quia  timet;  yet  there  are  cases  in  which  it  will 
interpose,  and  require  money  to  be  paid  into  court  by  a  party  who 
stands  in  the  relation  of  a  trustee  to  the  property,  without  any  ground 
being  laid  to  show  that  there  has  been  any  abuse  or  any  danger  to 
the  fund.  Thus,  in  cases  of  bills  brought  by  creditors,  or  legatees,  or 
distributees,  against  executors  or  administrators,  for  a  settlement  of 
the  estate,  if  the  executors  or  administrators,  by  their  answers,  admit 
assets  in  their  hands,  and  the  coui-t  takes  upon  itself  a  settlement  of 
the  estate,  it  will  direct  the  assets  to  be  paid  into  court.^ 

§  840.  The  like  doctrine  has  been  applied  to  cases  where  an  exe- 
cutor or  administrator  has  lodged  funds  of  the  estate  in  the  hands  of 
a  banker,  avowedly  as  assets.  In  such  cases,  upon  the  application  of 
a  party  in  interest^  as,  for  instance,  of  a  creditor  or  a  legatee,  the 
banker  will  be  directed  to  pay  the  money  into  court ;  for  it  is  a  rule 
in  equity  to  follow  trust-money  whenever  it  may  be  found  in  the 
hands  of  any  person  who  has  not  primd  facie  a  right  to  hold  it,  and 
to  order  him  to  bring  it  into  court.  And  this  may  be  done  without 
even  making  the  executor  or  administrator  a  party  to  the  suit,  espe- 
cially if  there  be  a  doubt  of  the  safety  of  the  fund.* 

§  841.  The  general  rule,  upon  which  courts  of  equity  proceed  in 
requiring  money  to  be  paid  into  court,  is  this,  that  the  party,  who  is 
entitled  to  the  fund,  is  also  entitled  to  have  it  secured.  And  this 
rule  is  equally  applicable  to  cases  where  the  plaintiffs,  seeking  the 
payment,  are  solely  entitled  to  the  whole  fund,  and  to  cases  where 
they  have  acquired  such  an  interest  in  the  whole  fund,  together  with 
others,  as  entitles  them,  on  their  own  behalf  and  the  behalf  of  others, 
to  have  the  sum  secured  in  court.*  Now,  this  is  precisely  the  case  in 
what  is  commonly  called  a  creditor's  bill  for  the  administration  of  an 
estate.^ 

§  842.  And  courts  of  equity  will,  in  cases  of  this  sort,  not  only 
order  money  to  be  paid  into  court,  but  they  will  also  direct  that 
papers  and  writings  in  the  hands. of  executors  and  administrators 
shall  be  deposited  with  a  master,  for  the  benefit  of  those  interested 

1  Ibid.  ;  Grealey  v.  Adderley,  1  Swanst  Mylne,   277  ;    Gedge  v.  Trail,  ibid.  281, 

579,  and  note  ;  Bertie  v.  Lord  Abingdon,  note. 

3  Meriv.  660,  566,  667,  568.  *  Ibid.  ;  Freeman  v,  Fairlie,  3  MeriT. 

=  Strange  r.   Harris,  3  Bro.   CK   365 ;  29,  30  ;  Cruikshanks  r.   Robarts,  6  Mad. 

Blake  v,  Blake,  2  Scb.  &  Lefr.  26,  27  ;  104  ;  Johnson  v.  Aston,  1  Sim.  &  Stu.  78 ; 

Yare  v.   Harrison,  2  Cox,  377  ;  ante,  §§  RotbweU  v,  RotbweU,  2  Sim.  k  Stu.  217 ; 

643,  544,  546.  Orrok  v,  Binney,  1  Jac.  528. 

3  See  Leigh  v.  Macaulay,  1  Younge  k  '  ArUe,  §§  543,  544,  546. 
Coll.  260  ;  Bowsher  v.  Watkins,  1  Russ.  k 
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unless  there  are  other  purposes,  which  require  that  they  should  be 
retained  in  the  hands  of  the  executors  or  administrators.^ 

§  843.  The  preceding  remarks  are  principally  (but  not  exclusively) 
applicable  to  cases  of  equitable  property,  whether  the  right  of  enjoy- 
ment thereof  be  present,  future,  or  contingent.  In  regard  to  legal 
property,  it  is  obvious  that,  where  the  right  of  enjoyment  is  present, 
the  legal  remedies  will  bo  generally  found  sufficient  for  the  protection 
and  vindication  of  that  right.  But  where  the  right  of  enjoyment  is 
future  or  contingent,  the  party  entitled  is  often  without  any  adequate 
remedy  at  law  for  any  injury  which  he  may  in  the  mean  time  sustain 
by  the  loss,  destruction,  or  deterioration  of  the  property,  in  the  hands 
of  the  party  who  is  entitled  to  the  present  possession  of  it.  Thus, 
for  instance,  if  personal  property  shoald  be  given  by  a  will  to  A.  for 
life,  and  after  his  death  to  B.,  there  is,  as  we  have  seen,  at  law,  no 
remedy  to  secure  the  legacy  to  B.,  whether  it  be  of  specific  chattels, 
or  of  a  pecuniary  nature.^ 

§  844.  Indeed,  by  the  ancient  common  law,  there  could  in  general 
be  no  future  right  of  property,  created  in  personal  goods  and  chattels, 
to  take  place  in  expectancy ;  for  they  were  considered  to  be  of  so 
transitory  a  nature,  and  so  liable  to  be  lost,  destroyed,  or  otherwise 
impaired,  that  future  interests  in  them  were  not,  in  the  law,  treated 
as  of  any  account.*  An  exception  was  permitted,  at  an  early  period, 
as  to  goods  and  chattels  given  by  will  in  ren>ainder,  after  a  bequest 
for  life.  But  that  was  at  first  allowed  only  where  the  use  of  the 
goods  or  chattels,  and  not  the  goods  or  chattels  themselves,  was  given 
to  the  first  legatee  ;  the  property  being  supposed  to  continue  all  the 
time  in  the  executor  of  the  testator.'^  That  distinction  has  since 
been  disregarded;  and  the  limitation  in  remainder  is  now  equally 
respected,  whether  the  first  legatee  takes  the  use  or  the  goods  and 
chattels  themselves  for  life.^ 

§  845.  In  all  cases  of  this  sort,  where  there  is  a  future  right  of 
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1  Freeman  v.  Fairlie,  3  Meriv.  29,  30. 

2  AnU,  §  608  ;  1  Eq.  Abridg.  860,  pi.  4. 
s  2  Black.  Conim.  898 ;  1  Eq.  Abridg. 

[)1.  4  ;  Fearne  on  Conting.  Rem.  bv  But- 
er  (7th  edit.),  pp.   401  to  407  ;  icL  413, 
414. 

*  Ibid.  ;  Hyde  v.  Pairat,  1  P.  Will.  1, 
and  casea  there  cited  ;  Tissen  v.  Tissen,  1 
P.  Will.  602. 

*  Ibid.  ;  Anon.,  2  Freem.  145  ;  id.  206  ; 
X    Hyde  v.  Parrat,  1  P.  Will.  1,  6  ;  Upwellt?. 

Halsey,  1  P.  Wil.  651 ;  Vachel  v.  VacEeT, 
1  Chan.  Cas.  129,  130  ;  Foley  v.  Burnell, 
1  Bro.  Chan.  274,  278  ;  Co.  Litt  20  (a), 
Harg.  note  (5) ;  Feame  on  Conting.  Rem. 
and  Exec.  Dev.  (7th  edit. ),  by  Butler,  pp. 
401  to  407.  This  subject  is  discussed  very 
much  at  large  in  Mr.  Feame's  Essay  on 
Contingent    Remainders   and    Executory 


Devises,  from  pp.  401  to  407  (7th  edit.), 
by  Butler.  There  is  in  the  same  work  a 
very  valuable  discussion  upon  the  rights 
of  the  tenant  for  life  in  the  goods  and 
chattels,  and  how  far  the  same  may  be 
taken  in  execution  by  his  creditors.  The 
result  of  the  whole  discussion  seems  to  be, 
that  the  creditors  cannot  subject  the  pro- 
perty to  their  claims  beyond  the  rights  of 
the  tenant  for  life  therein.  Mr.  Feame 
seems  to  consider  that  the  validity  of  ex- 
ecutory dispositions  of  personal  chattels 
{i.e.,  in  remainder  after  a  life-estate)  was 
originally  founded,  and  still  rests,  on  the 
doctrine  and  interposition  of  courts  of 
equitv.  But  he  aamits,  that  in  chattels 
real  the  right  is  recognized  at  law.  Feame 
on  Conting.  Rem.  pp.  412,  418  (7th edit.) ; 
Matthew  Manning's  case,  8  Co.  95  ;  Lam- 
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enjoyment  of  personal  property,  courts  of  equity  will  now  interpose 
and  grant  relief  upon  a  bill  Quia  timet,  where  there  is  any  danger  of 
loss  or  deterioration,  or  injury  to  it,  in  the  hands  of  the  party  who  is 
entitled  to  the  present  possession.  We  have  already  had  occasion 
to  take  notice  of  the  manner  in  which  this  remedial  jurisdiction  is 
applied  in  cases  of  legacies,  whether  pecuniary  or  specific,  and 
whether  vested  or  contingent^  The  same  doctrine  is  applied  to 
cases  of  annuities,  charged  on  the  personal  estate.^ 

§  845  a.  Indeed,  the  doctrine  may  now  be  deemed  well  established, 
that  the  bequest  of  the  use  of  the  residue  of  the  personal  estate  of  the 
testator  to  a  legatee  for  life,  or  for  a  shorter  period,  with  a  bequest 
over  to  other  legatees,  does  not  give  the  legatee  for  life,  or  for  a 
shorter  period,  the  right  to  the  possession  of  the  fund  in  the  mean 
tima  But  the  executor  is  entitled  to  retain  the  fund  in  his  own 
hands,  and  to  pay  over  the  income  thereof  to  the  legatee  for  life,  or 
for  a  shorter  period,  as  it  occurs  from  time  to  time.  And,  at  all 
events,  if  he  suffers  the  fund  to  go  into  the  possession  of  such  legatee, 
to  enable  him  to  enjoy  the  due  use  or  income  thereof,  he  is  bound  to 
take  ample  security  for  the  safe  return  of  the  fund,  at  the  termination 
of  the  particular  estate  therein.  If  the  executor  omits  to  take  such 
security,  he  may  become  personally  responsible  for  any  loss  accruing 
thereby. 

§  846.  The  same  remedial  justice  will  be  applied  to  other  cases,  as 
well  as  to  legacies  and  personal  annuities.  Thus,  for  instance,  where 
a  future  interest  in  personal  property  is  assigned  by  the  owner  to  his 
creditors,  the  latter  may  come  into  a  court  of  equity  to  have  the  pro- 
perty secured  to  their  future  use.'  On  one  occasion  of  this  sort.  Lord 
Hardwicke  said,  that  nothing  was  better  settled  than  that,  "whenever 
a  demand  was  made  out  of  assets  certainly  due,  but  payable  at  a 
future  time,  the  person  entitled  thereto  might  come  against  the 
executor  to  have  it  secured  for  his  benefit,  and  set  apart  in  the  mean 
time,  that  he  might  not  be  obliged  to  pursue  those  assets  through 
several  hands."  Nor  is  there  any  ground  for  the  distinction  taken 
between  a  legacy  and  a  demand  by  Contract^ 

§  847.  Upon  the  same  ground,  where,  under  marriage  articles,  the 
plaintifiP,  in  case  she  survived  her  husband,  had  a  contingent  interest 
in  certain  South  Sea  annuities,  and  a  certain  promissory  note,  which 
was  specifically  appointed  for  the  payment  of  the  same,  to  be  allowed 
her,  and  the  defendant  had  threatened  to  aliene  the  property  and 

pet's  case,  10  Co.  47  ;  post,  §  847,  note  ;  ting.  Rem.  p.  413  (7tli  edit),  by  Butler ; 

I^ACon,  Abridg.  Uses  and  Trusts,  G.  2,  p.  id.  414. 

109  (Gwillim^s  edit.) ;    Wright  v.   Cart-  *  Batten  v,  Eamley,  2  P.  Will.   168 ; 

Wright,  1  Burr.  282.     See  Smith's  Will,  in  Slanning  v.  Style,  3  P.  WilL  886,  337. 
re,  20  Beavan,  197.  '  Johnson  v.  MUls,  1  Yes.  282,  283. 

1  AnU,  §§  60S,  604  ;  Feame  on  Con-  '*  Ibid. 
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securities,  on  a  bill  Quia  ti/met,  a  decree  was  made,  that  the  defen- 
dant should  give  security  to  have  the  same  forthcoming.^ 

§  848.  So,  where  a  party,  seised  of  lands  in  fee,  grants  a  rent- 
charge  in  fee,  issuing  thereout,  and  afterwaixis  devises  the  lands 
to  A.  for  life,  with  remainder  to  B.  in  fee,  B.  may  maintain  a  bill 
Quia  timet,  to  compel  A.  to  pay  the  arrears  during  his  life,  for  fear 
that  otherwise  the  whole  would  fall  on  his  reversionary  estate.^ 
And  the  like  principle  would  apply,  under  like  circumstances,  to  a 
legacy,  payable  in  futurOy  and  chargeable  on  land,  to  compel  the 
tenant  for  life  to  pay  or  secure  a  proportion  of  the  legacy.^ 

§  849.  Another  case  of  the  application  of  the  remedial  justice  of 
courts  of  equity  by  a  bill  of  Quia  timet  is  in  cases  of  sureties  of 
debtors  and  others.  We  have  already  seen,  that  if  a  surety,  after 
the  debt  has  become  due,  has  any  apprehension  of  loss  or  injury 
from  the  delay  of  the  creditor  to  enforce  the  debt  against  the  prin- 
cipal debtor,  he  may  file  a  bill  of  tliis  sort,  to  compel  the  debtor  to 
discharge  the  debt  or  other  obligation,  for  which  the  surety  is 
responsible.*    Nay,  it  has  been  insisted  (as  we  have  also  seen)  that 


*  Flight  V,   Cook,   2  Ves.    619;    poa^, 
§  955.    This  doctrine  is  discussed  at  large 
in  £q.  Abridg.  360,  nl.  4  ;  and  the  foUow- 
ing  extract  uiows  the  gradual  establish- 
ment' of  it ;  **  But  what  seems  most  proper 
to  be  inquired  into  under  this  head,  is  the 
reason  and  practice  of  limiting  remainders 
in  personal  goods  or  chattels,  for  they,  in 
their  own  nature,  seem  incapable  of  such  a 
limitation,  because,  being  things   transi- 
tory, and  by  many  accidents  subject  to  be 
lost,  destroyed,  or  otherwise  impaired,  and 
also  the  eziffencies  of  trade  and  commerce 
requiring  a  frequent  circulation  thereof,  it 
would  put  a  stop  to  all  trading,  and  occa- 
sion perpetual  suits  and  quarrels,  if  such 
limitations  were  generally  tolerated  and 
aUowed.     But  yet,  in  last  wills  and  testa- ' 
ments,  such  limitations  over  of  personal 
goods  or  chattels  have  sometimes  prevaile<l, 
especiaUy  where  the  first  devisee  had  only 
the  use  or  occupation  thereof  devised  to 
him.     For  then,  they  held  the  property  to 
continue  in  the  executors  of  the  testator^^ 
and  that  the  first  devisee  had  no  power  to 
alter  or  to  take  it  from  them.      Yet  in 
either  case,  if  the  first  devisee  did  actu- 
aUy  give,  grant,   or  sell  such   personal 
goods  or  chattels,  the  judees  would  very 
rarely  aUow  of  actions  to  be  brought  bv 
those  in  remainder  for  recovery  thereof. 
Hence  it  came  to  pass,  that  it  was  a  long 
while  ere  the  judges  of  the  common  law 
could  be  prevailed  on  to  have  any  regard 
for  a  devise  over,  even  of  a  chattel  real,  or 
a  term  for  years  after  an  estate  for  life 
limited  thereon  ;  because  Hie  estate  for  Ufe 
being  in  the  eye  of  the  law  of  greater  re- 
gard and  consideration  than  an  estate  for 
years,  they  thought  he,  who  had  it  de- 


vised to  him  for  life,  had  therein  included 
all  that  the  devisor  had  a  power  to  dispose 
-of.      And  though  they  have  now  gained 
that  ))oint  upon  the  ancient  common  law, 
bv  establishing  such  remainders,  and  have 
thereby  brought  that  branch  out  of  the 
chancery  (where  they  frequently  helped 
the  remainder-man,  by  allowing  of  bills  to 
compel  the  first  devisee  to  give  security), 
yet  it  was  at  first  introduced  into  the  com- 
mon law,  under  the  new  name  of  Executory 
Devise^  and  took  all  the  sanction  it  has 
since  received  from  thence,  and  not  as  a  re- 
mainder (for  which  vide  title  Devise),    But 
as  to  personal  goods  and  chattels,  the  com- 
mon law  has  provided  no  sufficient  remedy 
for  the  devisee  in  the  remainder  of  them, 
either  during  the  life  of  the  first  devisee, 
or  after  his  death  ;  therefore  the  chancery 
seems  to  have  taken  that  branch  to  them- 
selves in  lieu  of  the  other,  which  they  lost, 
and  to  allow  of  the  same  remedy  for  such 
devisee  in  remainder  of  personal  goo<ls  and 
chattels,  as  they  before  did  to  the  devisee 
in  remainder  oi  chattels  real,  or  terms  for 
years."    See  also  Feame  on  Oonting.  Rem. 
and  £x.  Dev.  pp.  401  to  415,  by  Butler 
(7th  edit);   anU,  §§  843,   844;   Bacon, 
Abridg.  Uses  and  Trusts,  G.  2,  by  Gwillim. 

"  Hayes  v.  Hayes,  1  Gh.  Gas.  228. 

»  Ibid. 

<  AiUe,  §§  327,  330,  639,  722,  729  ; 
Nisbet  V.  Smith,  2  Bro.  Gh.  581  (Belt's 
edit. ),  and  note  (5) ;  Ranelaugh  v,  Hayes, 
1  Yem.  190.  The  cases  of  Kees  v.  Ber- 
rin^n,  2  Yes.  Jr.  540,  and  Nisbot  v. 
Smith,  2  Bro.  Gh.  581,  do  not  seem  to 
establhh  this  principle  of  relief  aflninst  the 
creditor.  But  in  tne  case  of  Wright  v. 
Simpson  (6  Yes.  734),  Lord  Eldon  seems 
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the  surety  may  come  into  equity,  and  compel  the  creditor  to  sue  the 
principal,  and  collect  the  debt  from  him  in  discharge  of  the  surety,  at 
least,  if  the  latter  will  undertake  to  indemnify  the  creditor  for  the 
risk,  delay,  and  expense  of  the  suit 

§  850.  So,  courts  of  equity  will  decree  the  specific  performance 
of  a  general  covenant  to  indemnify,  although  it  sounds  in  damages 
only,  upon  the  same  principle  that  they  will  entertain  a  bill  Quia 
timet,  and  this  not  only  at  the  instance  of  the  original  covenantee, 
but  of  his  executors  and  administrators.^  Thus,  where  a  party 
had  assigned  several  shares  of  the  excise  to  A.,  and  the  latter 
covenanted  to  save  the  assignor  harmless  in  respect  to  that  assign- 
ment, and  to  stand  in  his  place,  touching  the  payments  to  the  king, 
and  other  matters,  and  afterwards  the  king  sued  the  assignor,  for 
money  which  the  assignee  ought  to  have  paid,  the  court  decreed 
that  the  agreement  should  be  specifically  performed,  and  referred 
it  to  a  master,  and  directed,  that  toties  quoties  any  breach  should 
happen,  he  should  report  the  same  especially  to  the  court,  so  that 
the  court  might,  if  there  should  be  occasion,  direct  a  trial  at  law 
in  a  quantum  damnificatua.  The  court  further  decreed  that  the 
assignee  should  clear  the  assignor  from  all  these  suits  and  encum- 
brances within  a  reasonable  time.^  The  case  was  compared  to  that 
of  a  counter-bond,  where,  although  the  surety  is  not  molested,  or 
troubled  for  the  debt,  yet,  after  the  money  becomes  payable,  the 
court  will  dea*ee  the  principal  to  pay  it.^ 

§  851.  There  are  other  cases,  where  a  remedial  justice  is  applied 
in  the  nature  of  bills  Quia  timet,  as  where  courts  of  equity  inter- 
pose to  prevent  the  waste,  or  destruction,  or  deterioration  of  property, 
pendente  lite,  or  to  prevent  irreparable  mischief.  But  these  cases 
will  more  properly  come  under  review  in  our  subsequent  inquiries  in 
mattei*s  of  injunction. 


to  admit,  that  the  surety  might  have  a 
right  to  compel  the  creditor  to  proceed 
against  the  debtor  under  some  circum- 
stances. But,  then,  in  such  a  case  the 
surety  is  compellable  to  deposit  the  money 
in  court  for  tne  payment  of  the  creditor. 
So  that,  in  fact,  it  is  but  the  case  of  an  in- 
direct subrogation  to  the  rights  of  the  cre- 
ditor, upon  a  virtual  payment  of  the  debt 
by  such  a  deposit. 


^  One  who  has  subscribed  for  stock  in 
his  own  name,  but  in  trust  for  another, 
mav  sue  the  cestui  que  trust  in  equity  for 
indemnity  against  calls.  Hemming  v. 
Maddick,  7  Ch.  895. 

^  Ranelaugh  v.  Hayes,  1  Vem.  189 ; 
s.  c.  2  Ch.  Cas.  146. 

'  Ibid.  ;  Lee  v.  Rook,  Moseley,  318 ; 
Pember  v.  Mathers,  1  Bro.  Ch.  58. 
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S  852,  853.  Bills  of  Peace,  to  establish  rights  and  save  controversy. 

§  854.  They  determine,  and  establish,  the  rights  of  all  parties. 

§  856.  Oases  iUustratiye  of  the  remedy. 

§  856.  This  remedy  applied  to  rights  of  fishery,  common,  kc 

§  857.  Will  not  be  resorted  to  for  two  interests  only. 

§  858.  Nor  to  establish  private  right  against  public 

§  859.  Bat  will,  to  quiet  claims  already  established  at  law, 

§  860.  This  remedy  is  extended  to  other  analogous  cases. 

§  852.  We  come,  in  the  next  place,  to  the  consideration  of  what 
are  technically  called  Bills  of  Peace.^  These  bills  sometimes 
bear  a  resemblance  to  bills  Quia  timet?  which  latter  (as  has  been 
already  stated)  seems  to  have  been  founded  upon  analogy  to  certain 
proceedings  at  the  common  law,  Quia  timet  Bills  Quia  tiToet, 
however,  are  quite  distinguishable  from  the  former  in  several 
respects,  and  are  always  used  as  a  preventive  process,  before  a  suit 
is  actually  instituted  ;  whereas  bills  of  peace,  although  sometimes 
brought  before  any  suit  is  instituted  to  try  a  right,  are  most  generally 
brought  after  the  right  has  been  tried  at  law.  It  is  not  my  design, 
in  this  place,  to  enter  upon  the  subject  of  the  cases  generally,  in 
which  courts  of  equity  will  decree  a  perpetual  injunction ;  for  that 
will  more  properly  be  examined  under  another  head  ;^  but  simply  to 
treat  of  bills  seeking  an  injunction,  and  strictly  falling  under  the 
denomination  of  bills  of  peace. 

§  853.  By  a  bill  of  peace  we  are  to  understand  a  bill  brought 
by  a  person  to  establish  and  perpetuate  a  right  which  he  claims,  and 
which,  from  its  nature,  may  be  controverted  by  different  persons,  at 
different  times,  and  by  different  actions  ;  or,  where  separate  attempts 
have  already  been  unsuccessfully  made  to  overthrow  the  same  right, 
and  justice  requires  that  the  party  should  be  quieted  in  the  right,  if 
it  is  already  suflSciently  established ;  or  if  it  should  be  sufficiently 
established  under  the  direction  of  the  court.  The  obvious  design  of 
such  a  bill  is  to  procure  repose  from  perpetual  litigation,  and,  there- 
fore, it  is  justly  called  a  bill  of  peace.    The  general  doctrine  of  public 

>  Oo.  litt.  100  (a).  3  AnU,  g  825.  *  Pod,  §g  873  to  958. 
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policy,  which,  in  some  form  or  other,  may  be  found  in  the  juris- 
prudence of  every  civilized  country,  is,  that  an  end  ought  to  be  put  to 
litigation,  and,  above  all,  to  fruitless  litigation ;  I'Tdei^eat  reipubliciB 
ut  sit  finis  liti/wm.  If  suits  might  be  perpetually  brought  to  litigate 
the  same  questions  between  the  same  parties,  or  their  privies,  as 
often  as  either  should  choose,  it  is  obvious  that  remedial  justice 
would  soon  become  a  mere  mockery ;  for  the  termination  of  one 
suit  would  only  become  the  signal  for  the  institution  of  a  new 
one;  and  the  expenses  might  become  ruinous  to  all  the  parties. 
The  obvious  ground  of  the  jurisdiction  of  courts  of  equity,  in  cases 
of  this  sort,  is  to  suppress  useless  litigation,  and  to  prevent  multi- 
plicity of  suits. 

§  854.  One  class  of  cases,  to  which  this  remedial  process  is  properly 
applied,  is,  where  there  is  one  general  right  to  be  established  against 
a  great  number  of  persons.  And  it  may  be  resorted  to,  either  where 
one  person  claims  or  .defends  a  right  against  many,  or  where  many 
claim  or  defend  a  right  against  one.^  In  such  cases,  courts  of  equity 
interpose  in  order  to  prevent  multiplicity  of  suits  j^  for,  as  each 
separate  paity  may  sue,  or  may  be  sued,  in  a  separate  action  at  law, 
and  each  suit  would  only  decide  the  particular  right  in  question 
between  the  plaintiff  and  defendant  in  that  action,  litigation  might 
become  interminable.  Courts  of  equity,  therefore,  haviug  a  power  to 
bring  all  the  parties  before  them,  will  at  once  proceed  to  the  ascertain- 
ment of  the  general  right ;  and,  if  it  be  necessary,  they  will  ascertain 
it  by  an  action  or  issue  at  law,  and  then  make  a  decree  finally  binding 
upon  all  the  parties.^ 

§  855.  Bills  of  this  nature  may  be  brought  by  a  parson  for  tithes 
against  his  parishioners;  by  parishioners  against  a  parson  to  establish 
a  modus  ;  by  a  lord  against  tenants  for  an  encroachment  under 
colour  of  a  common  right;  or  by  tenants  against  the  lord  for 
disturbance  of  a  common  right ;  by  a  party  in  interest  to  establish  a 
toll  due  by  a  custom  ;  by  a  like  party  to  establish  the  right  to  profits 
of  a  fair,  there  being  several  claimants ;  by  a  lord  to  establish  an 
enclosure,  which  he  has  approved  under  the  statute  of  Merton,  and 
which  his  tenants  throw  down,  although  sufiicient  common  of  pasture 
is  left.* 

§  856.  So,  where  a  party  has  possession,  and  claims  a  right  of 


*  Sheffield  Water  Works  v.  Yeomans, 
2  Ch.  8. 

2  Elme  Hospital  v.  Andover,  1  Vem. 
266  ;  Ha&son  v.  Gardner,  7  Yes.  309,  310 ; 
Ware  v,  Horwood,  14  Yes.  82,  83  ;  Dillev 
V.  Doig,  2  Yes.  Jr.  486 ;  Cooper,  £q.  PI. 
Introd.  xxziv. 

s  Tenham  v.  Herbert,  2  Atk.  488,  484. 

*  How  V.  Tenants  of  Brom8j;;TOTe,  1 
Yem.  22;  Elme  Hospital  v,  AndoTer,  1 


Yem.  266;  Pawlet  v.  Ingres,  1  Yem. 
308  ;  Brown  v.  Yermuden,  1  Ch.  Cas.  272 ; 
Rndge  v,  Hopkins,  2  £q.  Abridg.  p.  1 70, 
pi.  27 ;  Conyers  v.  Aberaavenny,  1  Atk. 
284,  285  ;  Poor  v.  Clark,  2  Atk.  515 ; 
Weekes  v.  Slake,  2  Yem.  301 ;  Arthing- 
ton  V,  Fawkes,  2  Yem.  856  ;  Corporation 
of  Carlisle  v,  Wilson,  18  Yes.  279,  280 ; 
Hanson  v.  Gardiner,  7  Yes.  805,  809,  810; 
Dnke  of  Norfolk  v.  Myers,  4  Bfad.  50,  117. 


§  854—859.] 


BILLS  OF  PEACE. 


569 


fishery  for  a  considerable  distance  on  the  river,  and  the  riparian 
proprietors  set  up  several  adverse  rights  ;  he  may  have  a  bill  of 
peace  against  ^1  of  them  to  establish  his  right,  and  quiet  his  pos- 
session.^ So,  a  bill  of  peace  will  lie  to  settle  the  amount  of  a  general 
fine  to  be  paid  by  all  the  copyhold  tenants  of  a  manor.  So  it  will 
lie  to  establish  a  right  of  common  of  the  freehold  tenants  of  a 
manor.^  So,  it  will  lie  to  establish  a  duty,  claimed  by  a  municipal 
corporation  against  many  persons,  although  there  is  no  privity  between 
them,' 

§  857.  But  to  entitle  a  party  to  maintain  a  bill  of  peace,  it  must 
be  clear  that  there  is  a  right  claimed,  which  affects  many  persons, 
and  that  a  suitable  number  of  parties  in  interest  are  brought  before 
the  court ;  for,  if  the  right  is  disputed  between  two  persons  only,  not 
for  themselves  and  all  others  in  interest,  but  for  themselves  alone,  the 
bill  will  be  dismissed ;  for  it  cannot  then  conclude  any  persons,  but 
the  very  defendants.^ 

§  858.  It  seems,  too,  that  courts  of  equity  will  not,  upon  a  bill  of 
this  nature,  decree  a  perpetual  injunction  for  the  establishment  or 
the  enjoyment  of  the  right  of  a  party,  who  claims  in  contradiction  to 
a  public  right ;  as  if  he  claims  an  exclusive  right  to  a  highway,  or  to  a 
common  navigable  river,  or  an  exclusive  right  to  a  rope-ferry  across  a 
river ;  for  it  is  said,  that  this  would  be  to  enjoin  all  the  people  of  the 
state  or  country.^  But  the  true  principle  is,  that  courts  of  equity 
will  not,  in  such  cases,  upon  principles  of  public  policy,  intercept  the 
assertion  of  public  rights. 

§  859.  Another  class  of  cases  to  which  bills  of  peace  were  ordi- 
narily applied,  is,  where  the  plaintiff  had,  after  i*epeated  and  satis- 
factory trials,  established  his  right  at  law ;  and  yet  was  in  danger  of 
further  litigation  and  obstruction  to  his  right  from  new  attempts  to 
controvert  it  Under  such  circumstances,  courts  of  equity  would  inter- 
fere, and  grant  a  perpetual  injunction  to  quiet  the  possession  of  the 
plaintiff,  and  to  suppress  future  litigation  of  the  right.*  This  exer- 
cise of  jurisdiction  was  formerly  much  questioned.  Lord  Cowper,  in 
a  celebrated  case,  where  the  title  to  land  had  been  five  several  times 


^  Mi^or  of  York  v.  Pilkington,  1  Atk. 
282;  Tenham  v,  Herbert,  2  Atk.  483. 
See  New  River  CompaDy  v.  Graves,  2 
Vera.  431,  432. 

'  Middleton  r.  Jackson,  1  Ch.  18  (33) ; 
Popham  17.  Lancaster,  1  Ch.  96 ;  Cowper 
V.  Clerk,  3  P.  Will.  167  ;  Powell  v.  Powis, 
1  Yoonge  k  Jerv.  159. 

'  Ci^  of  London  v.  Perkins,  4  Bro. 
Pari.  157;  1  Mad.  Pr.  Ch.  138,  189; 
Mayor  of  York  v.  Pilkington,  1  Atk. 
284;  Tenham  v.  Herbert,  2  Atk.  483, 
484. 

*  Disney  u  Robertson,  Bunb.  41 ;  Cow- 
per V.  Clerk,  8  P.  Will.   16 ;  Welby  v. 


Duke  of  Rutland,  6  Bro.  Pari.  676 ;  s.  c. 
3  Bro.  Pari.  Cas.  by  Tomlins,  39  ;  Weller 
V,  Smeaton,  1  Bro.  Ch.  672;  Baker  v. 
Rogers,  2  £q.  Abridg.  171,  pi.  2 ;  Select 
Cas.  in  Ch.  74,  76. 

»  1  Mad.  Pr.  Ch.  139 ;  Hilton  v.  Lord 
Scarborough,  2  £q.  Abridg.  171,  pL  2. 
But  a  ferryman,  having  an  exclusive  right 
of  ferriage,  maj  bring  a  bill  of  neace 
against  those  infringing  his  privilege. 
Letton  V.  Goodden,  2  Eq.  123. 

*  See  Com.  Dl^.  Chanceir,  D.  18 ;  Earl 
of  Bath  V,  Shcrwm,  Prec.  Ch.  261 ;  8.  c. 
10  Mod.  1. 
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tried  in  an  ejectment,  and  five  verdicts  given  in  favour  of  the  plain- 
tiff, refused  to  sustain  the  jurisdiction  for  a  perpetual  injunction ; 
and  said  that  the  application  was  new,  and  did  not 'fall  under  the 
general  notion  of  a  bill  of  peace,  and  this  was  only  a  suit  betweea 
A.  and  B.,  and  one  man  is  able  to  contend  against  another.  But  his 
decision  was  overruled  by  the  House  of  Lords,  and  a  perpetual 
injunction  was  decreed  upon  the  ground  that  it  was  the  only  adequate 
means  of  suppressing  oppressive  litigation  and  irreparable  mischief.^ 
And  this  doctrine  has  ever  since  been  steadily  adhered  to.  How- 
ever, courts  of  equity  will  not  interfere  in  such  cases  before  a  trial 
at  law ;  nor  until  the  right  has  been  satisfactorily  established  at 
law.  But,  if  the  right  is  satisfactorily  established,  it  is  not  mate- 
rial what  number  of  trials  have  taken  place,  whether  two  only,  or 
more.^ 

§  860.  These  seem  to  be  the  only  classes  of  cases  in  which  bills 
of  peace,  technically  so  called,  will  lie.  But  there  are  other  cases 
bearing  a  close  analogy  to  them,  in  which  a  like  relief  is  granted  ;  as, 
for  instance,  cases  of  confusion  of  boundaries,  which,  however,  require 
some  superinduced  equity ;  and  cases  of  quit-rents,  where  the  remedy 
at  law  is  either  lost  or  deficient.  Cases  of  mines  and  collieries  may 
also  be  mentioned,  where  courts  of  equity  will  entertain  bills  in  the 
nature  of  bills  Quia  timet,  and  bills  of  peace,  where  there  is  danger 
that  the  mine  may  be  ruined  in  the  meantime,  before  the  right 
can  be  established ;  and  upon  such  a  bill  the  court  will  grant  an 
adequate  remedy  by  quieting  the  party  in  the  enjoyment  of  his 
right,  by  restoring  things  to  their  old  condition,  and  by  establishing 
the  right  by  a  decree.'  Other  cases,  also,  where  the  object  of  the 
bill  is  to  prevent  vexatious  suits,  will  occur  under  the  head  of 
Injunctions.* 


1  Earl  of  Bath  v.  Sherwin,  Prec.  Ch. 
261 ;  8.  c.  10  Mod.  1 ;  s.  c.  1  Bro.  Pari. 
Cas.  266,  270 ;  2  Bro.  Pari.  Cas.  by  Tom- 
lins,  217 ;  Leighton  v,  Tjeighton,  1  P. 
Will.  671,  672. 

^  Devonsher  v.  Newenham,  2  Sch.  & 
Lefr.  208,  209  ;  Leighton  v.  Leighton,  1  P. 
Will.  671,  672;  Tenham  v,  Herbert,  2 
Atk.  488 ;  Earl  of  Darlington  «.  Bowes,  1 
Eden,  270,  271,  272  ;  Weller  r.  Smeaton, 
1  Cox,  102  ;  8.  c.  1  Bro.  Ch.  578. 

'  Falmouth  (Lord)  v.  Innys,  Moaeley, 
87,  89 :  po^,  §  929.     In  Bush  v.  Western, 


Prec.  Ch.  530,  the  plaintiff  had  been  in 
possession  of  a  watercourse  upwards  of 
sixW  years,  and  the  defendant  cLdmed  the 
lana  through  which  the  watercourse  ran, 
under  a  foreclosed  mortgage.  The  de- 
fendant obstructed  the  watercourse,  and 
the  plaintiff  brought  a  bill  for  an  injunc- 
tion to  quiet  hist,  the  plaintiff's,  possession, 
and  it  was  held  maintainable,  notnith- 
standing  there  was  a  remedy  at  law,  and 
the  title  had  not  been  established  at  law. 
*  Post,  §§  925,  926,  927,  928,  929,  930. 
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§  861.  Injouctioiis  arc  restrictive  and  mandatory. 

§  862.  Extend  to  all  classes  of  jurisdiction.    Injunction  bills. 

§  863.  Special  prayer.     Rest  in  discretion. 

§  864.  lliis  is  exclusiyely  a  matter  of  equity  jurisdiction. 

§  865.  Injunctions  similar  to  the  interdicts  of  the  civil  law. 

§  866-868.  Definition  of  the  interdicts  of  the  civil  law. 

§  869,  870.  History  of  this  form  of  redress  in  England,  Ireland,  and  Rome. 

§  87] .  Only  the  more  common  occasions  of  its  use  to  be  treated  of. 

§  872.  Mr.  Eden's  definition  of  its  exercise. 

§  873.  Enumeration  of  the  different  forms  of  ipjunction. 

§  874.  The  jurisdiction  of  the  Court  of  Chancery  to  stay  proceedings  at  law  by  injunc- 
tion was  taken  away  by  Judicature  Acts. 

§  875.  But  the  same  relief  is  now  afforded  by  the  fact  that  equitable  rights  are  now  to 
be  recognised  in  every  branch  of  the  High  Court 

§  876.  Any  Court  may  now  issue  an  injunction. 

§  899.  May  enjoin  party  from  proceeding  in  foreign  court. 

§  900.  This  rule  settled  after  some  controversy. 

§  901.  Equity  will  restrain  vexatious  litigation. 

§  902.  Will  protect  a  party  from  relitigating  decision  of  foreign  court, 

§  905.  Ii^junctions  against  the  aUenation  of  property. 

§  906.  Against  transferring  negotiable  instruments. 

§  907.  So  too  against  the  transfer  of  stock  and  other  valuables. 

§  908.  To  restrain  conveyances  pendente  lite, 

§  909-911.  Remedy  for  waste  at  common  law. 

§  912.  Remedy  in  equity  more  extensive. 

§  913.  Cases  of  purely  equitable  interference. 

§  914.  In  cases  where  the  title  is  merely  an  equitable  one. 

§  915.  Cases  of  equitable  waste. 

§  915  a.  Provisions  of  Judicature  Act,  1878,  with  respect  to  waste. 

§  916.  Tenants  in  common,  parceners,  and  joint- tenants. 

§  917.  Equity  restrains  permissive,  and  takes  account  of  past,  waste. 

§  918,  918<a.  Extends  to  waste  committed  by  disseisors. 

§  919.  Recapitulation  of  instances  of  equitable  interference. 

§  920.  Nuisances,  public  and  private. 

§  921.  Public  nuisance  and  purpresture. 

§  922.  Pm'presture  as  distinguished  from  nuisance. 

§  928.  Public  nuisance  remediable  in  equity. 

§  924.  Advantages  of  equitable  relief  in  such  cases. 

§  924  a.  Equity  will  not  enjoin  nuisances  upon  doubtful  grounds. 

§  925.  The  mischief  must  be  obvious  and  oppressive,  &c. 

§  925  a.  Illustrations  of  the  application  of  the  rule. 

S  926.  Restrains  party  from  darkening  neighbours'  lights. 

§  926  a.  And  from  building  in  violation  of  contract. 

§  927.  Will  enjoin  against  violation  of  other  similar  rights. 
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§  927  a.  Extent  of  the  ligiit  to  lateral  support  of  0De*a  soil. 

§  927  b.  Protection  of  ancient  lights  ;  rules  of  procedure. 

§  927  e.  Remedy  by  injunction  against  nuisances ;  ground  of  granting  same. 

§  927  d.  Late  case  on  the  subject. 

§  928.  Will  restrain  repeated  trespasses  of  a  grievous  character. 

§  929.  Illustrations  of  the  application  of  the  rule. 

§  929  a.  Provisions  of  the  Judicature  Act  with  regard  to  trespass  and  waste. 

§  929  b.  Consideration  of  many  recent  cases  bearing  on  the  point. 

§  929  c.  The  owner  of  an  ancient  window  may  claim  perfect  immnnity  fo>m  all  inter- 
ference with  his  light 

§  929  d.  How  far  one  can  prescribe  for  continuing  what  was  originally  a  nuisance. 

§  930.  Protection  of  patents  and  copyrights  by  iigunction. 

§  931,  932.  Action  at  law  a  wholly  inadequate  remedy. 

§  933.  Equity  prevents  future  iqjury,  and  compels  account  of  past 

§  934.  Will  not  interfere  until  right  established,  at  law,  or  by  time. 

§  935.  Same  course  pursued  as  to  copyrights. 

§  936.  Will  not  protect  immoral,  irreligious,  or  scandalous  works. 

§  987.  This  is  upon  the  ground  that  illegal  matters  have  no  status  in  courts  of  justice. 

§  938.  Courts  of  equity  will  not  determine  questions  of  theology?  &c. 

§  939.  How  far  an  abridgment,  extracts,  &c.,  are  allowable. 

§  940.  To  what  extent  one  author  may  avail  himself  of  the  aid  of  others. 

§  941.  The  extent  of  variation  in  the  books  is  determined  by  a  chief  clerk. 

§  941  a.  What  will  be  a  proper  use  of  a  work  protected  by  copyright. 

§  941  b.  The  interest  of  publishers  in  copyrights,  not  assignable. 

§  942.  It  is  no  objection  to  an  injunction  against  publication  that  imrts  of  it  are  not 
within  the  prohibition. 

§  943.  Injunctions  to  restrain  the  publication  of  manuscripts. 

§  944.  So  also  of  letters  in  the  hands  of  those  to  whom  addressed. 

§  945.  The  literary  property  of  snch  letters  remains  in  the  author. 

§  946-948.  The  same  rule  should  be  applied  to  all  private  letters. 

§  948  a.  Equity  interferes  by  iiyunction  only  to  protect  literary  projierty. 

§  949.  Que  may  be  restrained  from  publishing  oral  lectures. 

§  950.  And  from  using  plays  performed  at  a  theatre. 

§  951.  Equity- will  restrain  the  use  of  another's  trade-marks. 

§  951  a.  So  also  from  iising  a  song  upon  the  credit  of  another. 

§  951  b.  To  what  extent  trade-marks  will  be  protected. 

§  951  c,  §  951  d.  An  iigunction  will  not  be  granted  to  prohibit  the  vendor  of  a  business 
soliciting  his  former  customers. 

§  951  e.  Jurisdiction  to  protect  sovereigns  in  their  property  interests. 

§  951/.  Since  the  Judicature  Acts  the  Court  has  jurisdiction  to  grant  an  injunction  in 
case  of  libel  or  slander. 

§  952.  Equity  will  restrain  from  the  use  of  confidential  secrets. 

§  953.  Will  restrain  the  conveyance  of  real  estate. 

§  954.  Or  making  any  change  in  the  state  of  property,  pending  litigation. 

§  955.  Injunctions  will  be  granted  against  the  transfer  of  stocks  and  the  like. 

§  955  a.  Will  not  control  legal  discretion  unless  abused. 

§  956.  Will  enforce  duty  to  subsequent  owners. 

§  957.  Will  protect  property  in  ships,  and  in  timber  cut  down. 

§  958.  Will  enforce  covenants  where  no  adequate  remedy  at  law. 

§  958  a.  Will  not  ordinarily  enforce  a  part  of  a  contract  by  injunction. 

§  959.  Injunctions  often  used  to  effect  specific  redress. 

§  959  a.  Will  only  be  granted  in  exercise  of  just  discretion. 

§  959  (.  Courts  decline  to  define  the  limits  of  the  remedy. 

§  861.  The  last  subject,  which  is  proposed  to  be  treated  under  the 
second  head  of  concurrent  equity  jurisdiction;  namely,  where  the 
peculiar  remedies,  afforded  by  courts  of  equity,  constitute  the  prin- 
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cipal  although  not  the  sole  ground  of  jurisdiction,  is  that  of  Injunc- 
tions. A  writ  of  injunction  may  be  described  to  be  a  judicial 
process,  whereby  a  party  is  required  to  do  a  particular  thing,  or  to 
refrain  from  doing  a  particular  thing,^  according  to  the  exigency  of 
the  writ^  The  most  common  form  of  injunctions  is  that  which 
operates  as  a  restraint  upon  the  pai*ty  in  the  exercise  of  his  real  or 
supposed  rights;  and  is  sometimes  called  the  remedial  writ  of 
injunction.  The  other  form,  commanding  an  act  to  be  done,  is  some- 
times called  the  judicial  writ,  because  it  issues  after  a  decree,  and  is 
in  the  nature  of  an  execution  to  enforce  the  same ;  as,  for  instance, 
it  may  contain  a  direction  to  the  party  defendant  to  yield  up,  or  to 
quiet,  or  to  continue,  the  possession  of  the  land,  or  other  property, 
which  constitutes  the  subject-matter  of  the  decree  in  favour  of  the 
other  pai-ty.* 

§  862.  The  object  of  this  process,  which  is  moat  extensively  used 
in  equity  proceedings,  is  generally  preventive  and  protective,  rather 
than  restorative ;  although  it  is  by  no  means  confined  to  the  former. 
It  seeks  to  prevent  a  meditated  wrong  more  often  than  to  redress  an 
injury  already  done.  It  is  not  confined  to  cases  falling  within  the 
exercise  of  the  concurrent  jurisdiction  of  the  couii ;  but  it  equally 
applies  to  cases  belonging  to  its  exclusive  and  to  its  auxiliary  juris- 
diction. It  is  treated  of,  however,  in  this  place,  principally,  because 
it  forms  a  broad  foundation  for  the  exercise  of  concurrent  jurisdiction 
in  equity.  In  cases,  calling  for  such  redress,  there  is  always  a  prayer 
in  the  bill  for  this  process  and  relief;  and  hence,  bills  of  this  sort  are 
commonly  called  injunction  bills. 

§  863.  Indeed,  unless  an  injunction  is  specifically  prayed  for  by  the 
bill,  it  is  the  settled  practice  not  to  gi'ant  this  remedial  process ; 
because  (it  has  been  said)  the  defendant  might  make  a  different 
case  by  his  answer  against  the  general  words  of  the  bill,  from  what 
he  would  have  done  against  the  specific  prayer  for  an  injunction.^ 
This,  at  least,  constitutes  an  exception  from  the  general  doctrine,  as 
to  the  eflScacy  of  the  prayer  for  general  relief^  The  granting  or 
refusal  of  injunctions  is,  however,  a  matter  resting  in  the  sound  dis- 
cretion of  the  court ;  but  injunctions  are  now  more  liberally  granted 
than  in  former  times.^ 

§  864.  The  writ  of  injunction  was  peculiar  to  courts  of  equity, 

^  A  mandatory  injunction,  that  is,  one  ^  Stribley   v,    Hawkie,    8    Atk.    275 ; 

ordering  a  party  to  undo  what  he  has  Hugaenin  v.  Baseley,  15  Ves.  179. 

done,  may  be  granted,  not  only  after  judg-  *  Savory  v.  Dyer,  Ambl.  60  ;  Cooke  r. 

ment,  but  even  before  judgment,  for  good  Martyn,  2  Atk.  3 ;  Grimes  v.  French,  2 

cause  shown,  on  motion  made  to  the  court  Atk.  141 ;  Dormer  v,  Fortescue,  3  Atk. 

Smith  V,  Smith,  20  £q.  500  ;  Beadel  v.  131 ;  Manaton  v.  Molesworth,  1  Eden,  26 ; 

Perry,  3  Eq.  465.  2  Mad.  Pr.  Ch.  173. 

3  Gilb.  Forum  Roman,  ch.  11,  p.  192,  «  Ibid. 

&c.  •  IMad.  Pr.Ch.  104. 
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although  there  are  some  cases  where  courts  of  law  may  exercise 
analogous  powers ;  such  as  by  the  writ  of  prohibition  and  eatrepement 
in  cases  of  waste.^  The  cases,  however,  to  which  these  legal  processes 
are  applicable  are  so  few,  and  so  utterly  inadequate  for  the  purposes 
of  justice,  that  the  processes  themselves  have  fallen  into  disuse ;  and 
almost  all  the  remedial  justice  of  this  sort  is  now  administered 
through  the  instrumentality  of  coui*ts  of  equity.  The  jurisdiction  in 
these  courts,  then,  has  its  true  origin  in  the  fact,  that  there  was 
either  no  remedy  at  all  at  law,  or  the  remedy  was  imperfect  and 
inadequate.  The  jurisdiction  was  for  a  long  time  most  pertinaciously 
resisted  by  the  courts  of  common  law,  especially  when  it  was  applied 
by  an  injunction  to  stay  suits  and  judgments  in  these  courts.  But  it 
was  firmly  established  in  the  reign  of  King  James  the  Firsts  upon  an 
express  appeal  to  that  monarch. 

§  865.  It  has  been  justly  remai-ked  by  an  eminent  civilian,  that 


1  In  the  case  of  Jefferson  r.  The  Bishop 
of  Durliam  (1  Bos.  &  PulL  106,  120  to 
132),  the  subject  of  these  remedies  in 
courts  of  law,  in  cases  of  waste,  is  very 
learnedly  discussed.  A  single  passage 
from  the  opinion  of  Lord  Chief  Justice 
£yre  may  serve  to  explain  them,  and  show 
their  inadequacy,  as  a  remedy.  *'The 
state  of  the  common  law,"  said  he,  **  with 
respect  to  waste,  has  been  so  fully  laid 
open  by  the  bar,  that  I  need  do  little  more 
than  allude  to  it.  At  common  law,  the 
proceeding  in  waste  was  by  writ  of  prohi- 
bition from  Hie  Court  of  Chancery,  which 
was  considered  as  the  foundation  of  a  suit 
between  the  party  suffering  by  the  waste 
and  the  party  committing  it.  If  that 
writ  was  ob^ed,  the  ends  of  justice  were 
answered.  But  if  that  was  not  obeyed, 
and  an  alias  and  pluries  produced  no 
effect,  then  came  the  original  writ  of  at- 
tachment out  of  chancery,  returnable  in  a 
court  of  common  law,  which  was  con- 
sidered as  the  original  writ  of  the  court. 
The  form  of  tliat  writ  shows  the  nature  of 
it.  It  was  the  same  ori^nal  writ  of  at- 
tachment which  was  and  is  the  foundation 
of  all  the  proceedings  in  prohibition,  and 
of  many  otner  proceedings  in  this  court  at 
this  day.  Si  A.  B.  fecerit  te  secunim, 
&c.,  tunc  pone,  &c.,  quod  sit  coram  jus- 
ticiariis  nostris,  &c.,  ostensurum,  ^uare- 
fecit  vastam,  &c.,  contra  prohibitionem 
nostram,  &c  That  writ  being  returnable 
in  a  court  of  common  law,  and  most  usually 
in  a  court  of  common  pleas,  on  the  de- 
fendant appearing,  the  plaintiff  counted 
against  him  ;  he  pleaded  ;  the  question 
was  tried ;  and,  if  tne  defendant  was  found 
guilty,  the  plaintiff  recovered  single  da- 
mages for  the  waste  committed.  Thus  the 
matter  stood  at  common  law.  It  has  been 
aaid  (and  truly  so,  i  think,  so  far  as  can 
be  collect^  from  the  text-writers),  that, 
at  the  common  law,  this  proceeding  lay 


only  against  tenant  in  dowor,  tenant  by 
the  courtesy,  and  guardian  in  chivaliy. 
It  was  extended  by  different  statutes  to 
farmers,  tenants  for  life,  and  tenants  for 
years,  and,  I  believe,  to  guardians  in 
socage.  That  which  these  statutes  gave 
by  the  way  of  remedy  was  not  so  properly 
the  introduction  of  a  new  law,  as  the  ex- 
tension of  an  old  one  to  a  new  description 
of  persons.  The  course  of  proceeding  re- 
mained the  same  as  before  these  statutes 
were  made.  The  first  act,  which  intro- 
duced anv  thing  substantially  new,  was 
that  which  gave  ^  writ  of  waste  or  estrepe- 
ment  pending  the  suit  It  follows,  of 
course,  that  this  was  a  judicial  writ,  and 
was  to  issue  out  of  the  courts  of  common 
law.  But,  except  for  the  purpose  of  stay- 
ing proceedings  pending  a  suit,  there  ia  no 
intimation  in  any  of  our  text-^iTiters,  that 
any  prohibition  could  issue  from  those 
courts.  By  the  stat.  of  West  2,  the  writ 
of  prohibition  from  the  chancery,  which 
existed  at  common  law,  is  taken  away, 
and  the  writ  of  summons  substituted  in 
its  place.  And,  although  it  is  said  by 
Lord  Coke,  when  treating  of  prohibitions 
at  the  common  law,  that  it  *  may  be  used 
at  this  day,'  those  words,  if  true  at  all, 
can  only  apply  to  that  very  ineffectual 
writ  directed  to  the  sheriff,  empowering 
him  to  take  the  posse  comUcUits  to  prevent 
the  commission  of  waste  intended  to  be 
done.  The  writ  directed  to  the  party  was 
certainly  taken  away  by  the  statute.  At 
least  as  far  as  my  researches  go,  no  such 
writ  has  issued  even  from  chancery,  in  the 
common  cases  of  waste  by  tenant  in  dower, 
tenants  by  the  courtesy,  and  guardians  in 
chivalry,  tenants  for  life,  &c.,  &c.,  since 
it  was  taken  away  by  the  stat.  of  West 
2.  Thus  the  common-law  remedy  stood 
with  the  alteration  above  mentioned,  and 
with  the  judicial  writ  of  estrepemcni  intro- 
duced j90ru2e9i/<;  lite." 
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iDJunctions,  issued  by  the  courts  of  equity  in  EnglaDd,  partake  of  the 
nature  of  interdicts  according  to  the  Boman  law.^  The  term  inter- 
dict was  used  in  the  Roman  law  in  three  distinct,  but  cognate  senses. 
It  was,  in  the  first  place,  often  used  to  signify  the  edicts  made  by  the 
praetor  declaratory  of  his  intention  to  give  the  remedy  in  certain 
cases,  chiefly  to  preserve  or  to  restore  possession.  And  hence  such 
an  interdict  was  called  edictal :  "  EdictaJe,  quod  prsetoriis  edictis 
proponitur,  ut  sciant  omnes  e&  formsl  posse  imploriari."  Again,  it 
was  used  to  signify  his  order  or  decree,  applying  the  remedy  in  the 
given  case  before  him ;  and  then  it  was  called  decretal :  *'  Decretale, 
quod  prsBtor  pro  re  nat&  implorantibus  decrevit."  And  in  the  last 
place  it  was  used  to  signify  the  very  remedy  sought  in  the  suit  com- 
menced under  the  prsetor's  edict ;  and  thus  it  became  the  denomi- 
nation of  the  action  itself. 

§  866.  It  is  in  the  second  sense  above  stated,  that  the  interdict  of 
the  Roman  law  bears  a  resemblance  to  the  injunction  of  courts  of 
equity.  It  is  said  to  have  been  called  interdict  because  it  was 
originally  interposed  in  the  nature  of  an  interlocutory  decree  between 
two  parties  contending  for  possession,  until  the  property  could  be 
tried.  But  afterwards  the  appellation  was  extended  to  final  decretal 
orders  of  the  same  nature.  In  the  Institutes,  interdicts  are  thus 
defined  :  Interdicts  were  certain  forms  of  words,  by  which  the 
praetor  either  commanded  or  prohibited  something  to  be  done ;  and 
they  were  chiefly  used  in  controversies  respecting  possession  or  qv/isi 
possession.  "Erant  autem  interdicta  formse  atque  conceptiones  ver- 
borum,  quibus  praetor,  aut  jubebat  aliquid  fieri  aut  fieri  prohibebat 
Quod  tunc  maxime  fiebat,  cum  de  possessione,  aut  quasi  possessione, 
inter  aliquos  contendebatur."  -  They  were  divided  into  three  sorts, 
prohibitory,  restitutory,  and  exhibitory  interdicts.  Prohibitory  were 
those  by  which  the  prsetor  forbade  something  to  be  done,  as  when  he 
forbade  force  to  be  used  against  a  lawful  possessor ;  restitutory,  by 
which  he  directed  something  to  be  restored,  as  when  he  commanded 
possession  to  be  restored  to  any  one,  who  had  been  ejected  from  the 
possession  by  force ;  exhibitory,  by  which  he  ordered  a  person  or 
thing  to  be  produced.^  After  this  definition  or  description  of  the 
various  sorts  of  interdicts,  the  Institutes  proceed  to  state  that  some 
persons  nevertheless  have  supposed  that  those  only  can  be  properly 
called  interdicts  which  were  prohibitory;  because  to  interdict  is 
properly  to  denounce  and  prohibit ;  and  thai)  the  restitutory  and 
exhibitory  interdicts  should  properly  be  called  decrees.  But  that 
by  usage  they  are  all  called  interdicts,  because  they  are  pronounced 

^  Halifax,   Roman    Ciyil  Law,   cli.    6,  ^  Inst.  Lib.  4,  tit.  15,  §  1 ;  Halifax  on 

p.  102.  Civil  Law,  ch.  6,  p.  101 ;  Dig.  Lib.  43, 

-•  Inst.  Lib.  4,  tit.  15 ;  Introil.  tit.  1,  1.  1,  2. 
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between  two  persons.  "Sunt  tamen  qui  patent,  propria  interdicta 
ea  vocari,  quae  prohibitoria  sunt,  quia  interdicere  sit  denuntiare 
et  prohibere  ;  Bestitutoria  autem  et  exhibitoria,  proprie  decreta 
vocari.  Sed  tamen  obtinuit,  omnia  interdicta  appellari,  quia  inter 
duos  dicuntur."  ^ 

§  867.  Another  division  of  interdicts  in  the  Roman  law  was  into 
those  which  were  (1.)  to  gain  or  acquire  possession ;  or  (2.)  to  retain 
possession ;  or  (3.)  to  recover  possession.^  And  again,  another  divi- 
sion was  into  those  which  were  (1.)  single,  in  which  each  of  the 
litigant  parties  sustained  one  character,  that  of  plaintiff  or  actor,  or 
defendant  or  reus ;  or  (2.)  double,  in  which  each  of  the  litigant  par- 
ties sustained  two  character,  that  of  plaintiff  or  actor,  and  that  of 
defendant  or  revs.^  ^ 

§  868.  From  this  summary  account  of  the  Roman  interdicts,  which 
were,  after  a  time,  superseded  by  what  were  called  extraordinary 
actions,  in  which  judgment  was  pronounced  without  any  antecedent 
interdict,  and  in  the  same  manner  as  if  a  beneficial  action  had  been 
given  in  consequence  of  an  interdict  *  it  is  easy  to  perceive  that  they 
partake  very  much  of  the  nature  of  injunctions  in  courts  of  equity, 
and  were  applied  to  the  same  general  purposes ;  that  is  to  say,  to 
restrain  the  undue  exercise  of  rights,  to  prevent  threatened  wrongs, 
to  restore  violated  possessions,  and  to  secure  the  permanent  enjoy- 
ment of  the  rights  of  property. 

§  869.  In  the  early  course  of  chancery  proceedings,  injunctions  to 
quiet  the  possession  of  the  parties  before  the  hearing  were  indiscri- 
minately granted  to  either  party,  plaintiff  or  defendant,  in  csuses 
where  corporeal  hereditaments  were  the  subject  of  the  suit ;  the 
object  of  them  being  to  prevent  a  forcible  change  of  possession  by 
either  party  pending  the  litigation."  These  injunctions  bore  a  very 
close  resemblance  to  the  interdict,  Uti  possidetis,  of  the  Roman  law, 
which  was  granted  to  either  party  in  a  suit,  who  was  then  in  posses- 
sion, in  order  that  he  might  be  secured  therein  as  the  legal  possessor 
during  the  litigation.  "Hoc  interdictum  (Uti  possidetis)  de  soli 
possessore  scriptum  est,  quern  potiorem  praetor  in  soli  possessione 
habebat;  et  est  prohibitorium  ad  retinendam  possessionem.^  Est 
igitur  hoc  interdictum,  quod  vulgd  Uti  possidetis  appellatur,  reti- 
nendse  possessionis ;  nam  hujus  rei  causa  redditur,  ne  vis  fiat,  ei,  qui 

^  Inst  Lib.  4,  tit.  15,  §  1.  contiDued   by  the  sjpace  of  three  years 

'  Ibid.  §§  2,  8,  4.  before  the  bill  exhibited ;  and  u{)on  the 

'  Ibid.  §  7.  same  title,   and  not  upon  any  title  by 

^  Ibid.  §  8.  leave,  or  otherwise  detengined.*     Beames, 

'  2  Collect.  Jurid.  196;  Beames,  Ord.  Ord.  ch.  15.     This  was  probably  the  origin 

ch.  15,  and  note  (49).  One  of  Lord  Beacon's  of  the  Chancery  Proceedings  in  Ireland 

Ordinances  (26)  is,  that  '*  Injunctions  for  stated  in  the  text.     Post,  §  870. 

possession  are  not  to  be  granted  before  a  '  Dig.  lib.  48,  tit  17,  1.  1,  §  I. 

decree ;    but  where  the  possession  hath 
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possidet.^  Hoc  interdictum  duplex  est ;  et  hi,  quibus  competit,  et 
actores  et  rei  sunt."  - 

§  870.  The  practice  of  granting  injunctions  of  this  sort  has  (it  is 
said)  become  obsolete  in  England,  if  not  altogether,  at  least  in  so 
great  a  degree  that  there  are  few  instances  of  it  in  modem  times.^ 
But  injqnctions  of  the  nature  of  an  interdict,  Vnde  vi,  of  the  Roman 
law,  to  restore  a  possession  from  which  the  party  has  been  forcibly 
ejected,  are,  under  the  name  of  possessory  bills,  said  to  be  still 
common  in  Ireland.*  The  interdict,  Uiule  vi,  in  the  Roman  law,  was 
granted  to  restore  a  possession  forcibly  taken  away;  whereas,  the 
interdict,  Uti  posaidetia,  was  granted  to  preserve  a  present  possession. 
" lUud  (interdictum  unde.vi),"  says  the  digest,  "enim  restituit  vi 
amissam  possessionem;  hoc  (interdictum  uti  possidetis)  tuetur,  ne 
amittatur  possessio.  Denique  praetor  possidenti  vim  fieri  vetat ;  et 
illud  quidem  interdictum  oppugnat  possessorem  ;  hoc  tuetur.''  ^ 

§  871.  It  is  obviously  incompatible  with  the  object  of  these  Com- 
mentaries to  enumerate  in  detail  (even  if  such  a  task  were  practicable) 
the  various  cases  in  which  a  writ  of  injunction  will  be  granted  in  courts 
of  equity.  Many  cases  of  this  soi-t  have  alresuly  been  incidentally 
taken  notice  of  in  the  preceding  pages ;  and  others  again  will  occur 
hereafter.  What  is  proposed  to  be  done  in  this  place  is,  to  enumerate 
some  only  of  the  more  common  cases,  in  which  it  is  applied,  rather  as 
illustrations  of  the  nature  and  extent  of  the  jurisdiction,  than  as  a 
complete  analysis  of  it. 

§  872.  A  learned  writer,  whose  work  on  this  subject  is  in  high 
estimation,  has  enumerated,  among  the  most  ordinary  objects  of 
the  remedial  writ  of  injunctions,  the  following:  "To  stay  proceed- 
ings, in  courts  of  law,  in  the  spiritual  courts,  the  courts  of  admiralty, 
or  in  some  other  court  of  equity ;  to  restrain  the  indorsement  or 
negotiation  of  notes  and  bills  of  exchange,  the  sale  of  land,  the 
sailing  of  a  ship,  the  transfer  of  stock,  or  the  alienation  of  a  specific 
chattel ;  to  prevent  the  wasting  of  assets  or  other  property  pending 
litigation ;  to  restrain  a  trustee  from  assigning  the  legal  estate,  or 
from  setting  up  a  term  of  years,  or  assignees  from  making  a  dividend  ; 
to  prevent  the  removing  out  of  the  jurisdiction,  marrying  or  having 
any  intercourse,  which  the  court  disapproves  of,  with  a  ward;  to 
restrain  the  commission  of  every  species  of  waste  to  houses,  mines, 
timber,  or  any  other  part  of  the  inheritance ;  to  prevent  the  infringe- 
ment of  patents,  and  the  violation  of  copyright,  either  by  publication 


>  Dig.  Lib.  48,  tit  17,  L  1,  §  4.  '  Hughes  v.  Trustees  of  Morden  College, 

»  Dig.  Lib.  48,  tit.  17,  1.  8,  §  1.     Pro-  1  Ves.  188,  189 ;  Anon.,  2  Ves,  415. 

ccedings  analogous  to  those  in  f^he  Roman  *  2  Brown,  Pari.  Cas.  by  Tornliiis,  28; 

law  are  recognized  in  the  Scottish  juris-  Anon.,  2  Ves.  415. 

prudence.     Ersk.  Inst.  p.  764,  §  47.  ^  Dig.  Lib.  43,  tit.  17,  1.  1,  §  4. 
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or  theatrical  representation ;  to  suppress  the  continuance  of  public 
or  private  nuisances  ;  and  by  the  various  modes  of  interpleader, 
restraint  upon  multiplicity  of  suits,  or  quieting  possession  before 
the  hearing,  to  stop  the  progress  of  vexatious  litigation."  But 
he  immediately  adds :  "  These,  however,  are  far  from  being  all 
the  instances,  in  which  this  species  of  equitable  interposition  is 
obtained.  It  would,  indeed,  be  difficult  to  enumerate  them  all ;  for 
in  the  endless  variety  of  cases,  in  which  a  plaintiff  is  entitled  to 
equitable  relief,  if  that  relief  consists  in  restraining  the  commission 
or  the  continuance  of  some  act  of  the  defendant,  a  court  of  equity 
administers  it  by  means  of  the  writ  of  injunction."  ^ 

§  873.  The  illustrations  of  the  jurisdiction  which  will  be  attempted 
in  our  pages,  will  be  principally  limited  to  cases  of  injunctions  to 
restrain  the  alienation  of  property ;  to  restrain  waste ;  to  restrain 
nuisances  ;  to  restrain  trespasses ;  and  to  prevent  other  iirepai'able 
mischiefs.  We  shall  then  add  some  few  instances  of  special  injunc- 
tions, in  order  more  fully  to  develop  the  nature  and  extent  of  this 
most  beneficial  process  of  preventive  and  remedial  justice.  It  should 
be  premised,  however,  that  injunctions,  when  granted  on  bills,  are 
either  temporary,  as  until  the  coming  in  of  the  defendant's  answer, 
or  until  the  further  order  of  the  court ;  or  until  the  hearing  of  the 
cause ;  or  until  the  coming  in  of  the  report  of  a  chief  clerk  ;  or  they 
are  perpetual,  as  when  they  form  a  part  of  the  decree  after  the 
hearing  upon  the  merits,  and  the  defendant  is  perpetually  inhibited 
from  any  assertion  of  a  particular  right,  or  perpetually  restrained  from 
the  doing  of  a  particular  act. 

§  874.  The  prerogative  of  the  Court  of  Chanceiy  to  stay  proceed- 
ings at  law  by  injunction  was  abolished  by  the  Judicature  Act,  1873, 
sect.  24,  sub-sect.  5,  of  which  provided; — No  cause  or  proceeding 
at  any  time  pending  in  the  High  Court  of  Justice,  or  before  the 
Court  of  Appeal,  shall  be  restrained  by  prohibition  or  injunction ; 
but  every  matter  of  equity  on  which  an  injunction  against  the  pro- 
secution of  any  such  cause  or  proceeding  might  have  been  obtained, 
if  this  Act  had  not  passed,  either  unconditionally,  or  on  any  terms  or 
conditions,  may  be  relied  on  by  way  of  defence  thereto :  Provided 
always,  that  nothing  in  this  Act  contained  shall  disable  either  of  the 
said  courts  from  directing  a  stay  of  proceedings  in  any  cause  or 
matter  pending  before  it  if  it  shall  think  fit;  and  any  person, 
whether  a  party  or  not  to  any  such  cause  or  matter,  who  would  have 
been  entitled,  if  this  Act  had  not  passed,  to  apply  to  any  court  to 
restrain  the  prosecution  thereof,  or  who  may  be  entitled  to  enforce 
by  attachment  or  otherwise,  any  judgment,  decree,  rule,  or  order, 

*  Eden  on  Injunct.  ch.  1,  pp.  I,  2.    See  also  1  Mad.  Ch.  Pr.  106. 
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contrary  to  which  all  or  any  part  of  the  proceedings  in  such  cause 
or  matter  may  have  been  taken,  shall  be  at  liberty  to  apply  to  the 
said  courts  respectively,  by  motion  in  a  summary  way,  for  a  stay  of 
proceedings  in  such  cause  or  matter,  either  generally,  or  so  far  as 
may  be  necessary  for  the  purposes  of  justice ;  and  the  court  shall 
thereupon  make  such  order  as  shall  be  just.^ 

§  875.  But  the  same  relief  is  afforded  the  plaintiff  which  he  would 
have  obtained  by  applying  to  the  Court  of  Chancery  for  an  injunction 
against  proceedings  at  law ;  for  over  and  above  the  provisions  first  set 
out ;  by  the  Judicature  Act,  1873,  sect.  24,  sub-sect.  1,  it  is  provided 
that.  If  any  plaintiff  or  petitioner  claims  to  be  entitled  to  any 
equitable  estate  or  right,  or  to  relief  upon  any  equitable  ground 
against  any  deed,  instrument,  or  contract,  or  against  any  right,  title, 
or  claim  whatsoever,  asserted  by  any  defendant  or  respondent  in 
such  cause  or  matter,  or  to  any  relief  founded  upon  a  legal  right, 
which  heretofore  could  only  have  been  given  by  a  court  of  equity, 
the  said  courts  respectively  {i.  e.  the  High  Court  of  Justice,  and  the 
Court  of  Appeal),  and  every  judge  thereof,  shall  give  to  such  plaintiff 
or  petitioner  such  and  the  same  relief  as  ought  to  have  been  given 
by  the  Court  of  Chancery  in  a  suit  or  proceeding  for  the  same  or 
the  like  purpose  properly  instituted  before  the  passing  of  this  Act. 
By  sub-sect.  2  of  the  same  section  the  same  relief  is  afforded  the 
respondent  in  any  cause  and  matter ;  and  by  sub-sect  4,  it  is  enacted 
that  the  said  court  respectively,  and  every  judge  thereof,  shall  recognise 
and  take  notice  of  all  equitable  estates,  titles  and  rights,  and  all 
equitable  duties  and  liabilities  appearing  incidentally  in  the  course 
of  any  cause  or  matter,  in  the  same  manner  in  which  the  Court  of 
Chancery  would  have  recognised  and  taken  notice  of  the  same  in 
any  suit  or  proceeding  duly  instituted  therein  before  the  passing  of 
this  Act.  2 

§  876.  The  power  to  grant  injunctions  is  now  inherent  in  every 
branch  of  the  High  Court  of  Justice,  and  the  Court  of  Appeal  ;*  for 
by  the  Judicature  Act,  sect.  25,  sub-sect.  8,  it  is  provided  that  a 
mandamus  or  an  injunction  may  be  granted,  or  a  receiver  appointed 
by  an  interlocutory  order  of  the  court  in  all  cases  in  which  it  shall 
appear  to  the  court  to  be  jvst  or  convenient  that  such  order  should 
be  made ;  and  any  such  order  may  be  made  either  unconditionally, 
or  upon  such  terms  and  conditions  as  the  court  shall  think  fit  The 
very  wide  words  that  "an  injunction  may  be  granted  by  the  court  in 
all  cases  in  which  it  shall  appear  to  the  court  just  or  convenient 

^  See  Wright  v,  Redgrave,  11  Ch.  D.  nisable  in  a  coiDmon  law  case. 

24.  'By  the  Common  Law  Procedure  Act, 

3  Rolt'8  Act  (25  k  26  Vict.  c.  42)  had  1854,  §  99,  17  k  18  Vict.  c.  125,  a  certain 

empowered  the  Court  of  Chancery  to  de-  limitea  power  of  granting  injunctions  had 

termine  any  question  at  law  or  fact  cog-  *  been  given  to  the  Courts  of  Common  Iaw. 
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tliat  such  order  stiould  be  made  "  bave  ^ven  rise  to  considerable 
difficulty.  Sir  O.  Jessel,  M.  R.,  seems  to  have  held  that  these  words 
authorised  the  granting  of  an  injunction,  even  where  under  the  old 
practice  the  Court  of  Chancery  would  have  had  no  power  to  issue 
an  injunction/  and  certainly  the  words  seem  wide  enough  to  include 
this ;  but  the  Court  of  Appeal,  on  tbe  somewhat  dubious  ground  that 
the  Judicature  Acts  were  intended  to  deal  merely  with  procedure, 
and  not  to  affect  or  alter  principles  of  law,  held  in  a  very  recent 
case,'  tbftt  an  injunction  cannot  be  granted  since  tbe  Judicature 
Acts,  if  it,  or  some  analogous  remedy,  could  not  have  been  granted 
before. 

§  899.  It  has  sometimes  been  made  a  question  whether  courts 
of  equity  have  authority  to  stay  proceedings  in  the  courts  of  foreign 
countries.  Nothing  can  be  clearer  than  tbe  proposition  that  the 
courts  of  one  country  cannot  exercise  any  control  or  superintending 
authority  over  those  of  another  country.  The  independence,  equality, 
and  sovereignty  of  every  country  would  repudiate  any  such  inter- 
ference, as  inconsistent  with  its  own  supremacy  within  its  own  terri- 
torial domains.  But  although  tbe  courts  of  one  country  have  no 
authority  to  stay  proceedings  in  the  courts  of  another,  they  have  an 
undoubted  authority  to  control  all  persons  and  things  within  their 
own  territorial  limits.  When,  therefore,  both  parties  to  a  suit  in  a 
foreign  country,  are  resident  within  the  teiiitorial  limits  of  another 
countr}',  tbe  courts  of  equity  in  the  latter  may  act  in  personam 
upon  those  parties,  and  direct  them,  by  injunction,  to  proceed  no 
further  in  such  suit.  In  such  a  case,  these  courts  act  upon  acknow- 
ledged principles  of  public  law  in  regaid  to  jurisdiction.  They  do 
not  pretend  to  direct  or  control  the  foreign  court,  but,  without  regard 
to  the  situation  of  the  subject-matter  of  the  dispute,  they  consider 
the  equities  between  the  parties,  and  decree  in  j)ertionain  according 
to  those  equities ;  and  enforce  obedience  to  their  decrees  by  pixwess 
in  peratmam.'    Hence,  it  is  the  known  habit  of  courts  of  equity  to 

■  See  AsUta  v.  Corporation  of  Southanip.  tioD,  wu.  if  not  in  its  in&ncy,  at  least  far 

ton,  IS  Ch.  D.  143  ;  Holmeabaiy  Ry.  (xi.  from  that  maturity  which  it  nttained  nnder 

V.  Badd,  2  Ol   D.  113  ;  Beddow  v.  Red-  the   tlluatrioaa  aeriea  of  chancellors,  the 

dow,  t>  Ch.  D,  89;  Stannard  v.  Veiitry  of  NottinghainH  and  Maccleaiields,  the  parents 

St.  Giles's,  Camberwell,  20  Ch.  D.  190.  of  equity,  tlie  point  received  a  good  deal 

-  North  London  Railway  Co.   v.  Great  of  oonaideratiou  in  a  caae  which  came  be- 

Northern  Bailiray  Co.,  II  Q.  B.  D.  30;  see  fore  Lord  ClacendoD.  and  which  is  re)iorteid 

pp.  36  and  S9.  shortly  In  Freeman's  Ke|)orta,  anil  some- 

'  Ante,  S  743,  744  :  Lord  Cranstonn  v.  what  more  fully  in  Chaucer;  Cases,  under 

Johnston,  3  Ves.  Jr.  170,182;  Beckford  r.  the  name  of  Lovn  «.  Baker,  2  Freem.  125  ; 

Kemble,  1  ,HiiQ.  k  Btn.  7  ;  Harrison  v.  Gur-  1  Ch.  Caa.  &7.     In  Love  v.   Baker  it  ap- 

ney,  2  Jac,  &  Walk.  G62  ;  Portarlington  v.  pears  that  one  only  of  several  parties  who 

Soulby,  3  M,  &  Keen,  104  ;  Bowleav,  Orr,  had  begun   proceeiliugs  in   the   Court  of 

1  Younge  k  Coll.  4fl4.    In  Portarlington  v.  Leghorn  was  resident  within  the  jurisdic- 

Soulby,  the  LorJ  Chancellor  said  :  ''  Soon  tion   there,   and  the    court    allowed    the 

after  the  RestoratioQ,  and  when  this,  tike  tahpecTia  to  be  aerred  on  him,  and  that 

eveiy  other  branch  of  the  court's  jurisdic-  this  should  be  good  servioe  on  the  rest.  So 
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relieve   in  cases  of  contracts   and  other  matters,  respecting  lands 
situated  in  foreign  countries.^ 

§  900.  Notwithstanding  the  clearness  of  the  general  principle,  the 
jurisdiction  to  stay  proceedings  in  suits  in  foreign  countries,  by 
injunction  in  personam  upon  parties  resident  ^vithin  the  realm, 
was  greatly  doubted  in  the  time  of  Lord  Clarendon ;  and  his  lord- 


far  there  seems  to  have  been  very  little 
scruple  in  extending  the  jurisdiction.  Lord 
Clarendon  refused  the  injunction  to  re- 
strain these  proceedings  at  Leghorn,  after 
advising  witli  the  other  judges.  But  the 
report  adds  :  '  Sed  queerer  for  all  the  bar 
was  of  another  opinion  ; '  and  it  is  said  that, 
when  the  argument  against  issuing  it  was 
used,  that  this  court  had  no  authority  to 
bind  a  foreign  court,  the  answer  was  given 
that  the  iigunction  was  not  directed  to  the 
foreign  court,  but  to  the  party  within  the  ju- 
risdiction  here.  A  very  sound  answer,  as  it 
appears  to  me  ;  for  the  same  argument 
mi^ht  apply  to  courts  within  this  country, 
which  no  order  of  this  court  ever  affects  to 
bind,  our  orders  being  only  pointed  at  the 
parties,  to  restrain  tliem  from  proceeding. 
Accordingly,  this  case  of  Love  v.  Baker 
has  not  been  recognized  or  followed  in 
later  times.  Two  instances  are  mentioned, 
in  Mr.  Hargrave*s  collection,  of  the  juris- 
diction being  recognized  ;  and  the  case  of 
Wharton  v.  May,  5  Ves.  71, — see  also 
Kennedy  v.  Earl  of  Cassillis,  2  Swanst 
813  ;  Bushby  v,  Munday,  5  Mud.  297  ; 
Harrison  v.  Gumey,  2  J.  &  W.  663  ; 
Beauchamp  v.  Marquis  of  Huntley,  Jac. 
546, — which  underwent  so  much  discus- 
sion, part  of  the  decree  was  to  restrain  the 
defendants  from  entering  up  any  judg- 
ment, or  carrying  on  any  action  in  what  is 
called  '  the  Court  of  Great  Session  in  Scot- 
land,* meaning,  of  course,  the  Court  of 
Session.  I  have  directed  a  search  to  be 
made  for  precedents  in  case  the  jurisdiction 
had  been  exercised  in  any  instances  which 
have  not  been  reported  ;  and  one  has  been 
found  directly  in  point.  It  is  the  case  of 
Campbell  u  *  Houlditch,  in  1820,  where 
J/ora  Eldon  ordered  an  injunction  to  re- 
strain the  defendant  from  further  proceed- 
ing in  an  action  whicli  he  had  commenced 
before  the  Court  of  Session  in  Scotland, 
from  the  note  which  liis  lordship  himself 
wrote  upon  the  petition,  requiring  a  fur- 
ther affidavit,  and  from  his  refusing  the  in- 
junction to  the  extent  prayed,  it  is  clear 
that  he  paid  particular  attention  to  it. 
This  precedent,  therefore,  is  of  very  high 
authority.  In  truth,  nothing  can  be  more 
unfounded  than  the  doubts  of  the  jurisdic- 
tion. That  is  gi-ounded,  like  all  other 
jurisdiction  of  the  court,  not  upon  any  pre- 
tension to  the  exercise  of  judicial  and 
administrative  rights  abroad,  but  on  t^e 
circumstance  of  the  person  of  the  party,  on 
whom  this  oi'der  is  made,  being  within  tlje 
power  of  the  court.       If  the   court  can 


command  him  to  bring  home  goods  from 
abroad,  or  to  assign  chattel  interests,  or 
to  convey  real  property  locally  situate 
abroad;  if,  for  instance,  as  in  Penn  v. 
Lord  Baltimore,  1  Yes.  Sen.  444,  it  can 
decree  the  performance  of  an  agreement 
touching  the  boundary  of  a  province  in 
North  America ;  or,  as  in  the  case  of  Toller 
V,  Carteret,  2  Yem.  449,  can  foreclose  a 
mortgage  in  the  Isle  of  Sark,  one  of  the 
Channel  Islands ;  in  precisely  the  like 
manner  it  can  restrain  the  party  being 
within  the  limits  of  its  jurisdiction,  from 
doing  anything  abroad,  whether  the  thing 
forbidden  be  a  conveyance  or  other  act,  in 
2xiiSf  or  the  instituting  or  prosecution  of 
an  action  in  a  foreign  court.  It  is  upon 
these  gitjunds,  I  must  add,  and  these 
precedents,  that  I  choose  to  rest  the  juris- 
diction, and  not  upon  certain  others  of  a 
very  doubtful  nature,  such  as  the  power 
assumed  in  the  year  1682,  in  Arglasse  v. 
Muschamp,  1  Yem.  75,  and  again  by 
Lord  Macclesfield,  in  the  year  1724,  in 
Fryer  v.  Bernard,  2  P.  Will.  261,  of  grant- 
ing a  sequestration  against  the  estates  of  a 
defendant  situated  in  Ireland.  The  rea- 
sons given  by  that  great  judge  in  the 
latter  case  plainly  show  that  he  went  upon 
a  ground  which  would  now  be  untenable  ; 
viz.,  what  he  terms  the  superintendent 
power  of  the  courts  in  this  country  over 
those  in  Ireland.  And,  indeed,  he  sup- 
ports his  order  by  expressly  referring  to 
the  right,  then  claimed  by  the  King's 
Bench  in  England,  to  reverse  the  judg- 
ments of  the  King's  Bench  in  Ireland. 
This  pretension,  however,  has  long  ago 
been  abandoned,  and  lias,  indeed,  been 
discontinued  by  parliamentary  interposi- 
tion ;  and  the  power  of  enforcing  in  Ire- 
land judgments  pronounced  here,  and  vice 
versd,  is  at  the  present  time  the  subject 
of  legislative  consideration."  Ante,  §§  743, 
744. 

»  Ibid.  ;  anU,  §§  743,  744 ;  Archer  v. 
Preston,  1  Eo.  Abridg.  133  ;  Earl  of  Ar- 
glasse  V,  Muschamp,  1  Yem.  75 ;  8.  c.  2 
Ch.  266  ;  Earl  of  Eildare  v,  Eustace,  1 
Yem.  419;  6.  c.  2  Ch.  Cas.  188  ;  1  Eq. 
Abridg.  133  ;  Toller  v,  Carteret,  2  Yem. 
494  ;  8.  c.  1  Kq.  Abridg.  134,  pi.  6 ;  Fos- 
ter V.  Yassall,  3  Atk.  689  ;  Penn  v.  Lord 
Baltimore,  1  Yes.  444;  Cranstown  v, 
Johnston,  3  Yes.  170 ;  White  v.  HaU,  12 
Yes.  821  ;  Portarlington  v.  Soulby,  3 
Mylne  k  Keen,  104  ;  Wharton  v.  May,  (> 
Yes.  71  ;  avUe,  §§  743,  744 
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ship,  after  taking  the  opinion  of  the  judges,  decided  against  the 
jurisdiction.  His  decision,  however,  was  not  satisfactory  to  the  bar ;  ^ 
and  the  doctrine  has,  in  modem  times,  been  completely  established 
the  other  way.  It  is  now  held  that  whenever  the  parties  are  resident 
within  a  country,  the  courts  of  that  country  have  full  authority  to 
act  upon  them  personally  with  respect  to  the  subject  of  suits  in  a 
foreign  country,  as  the  ends  of  justice  may  require ;  and  with  that 
view  to  order  them  to  take,  or  to  omit  to  take,  any  steps  and  pro- 
ceedings in  any  other  court  of  justice,  whether  in  the  same  country, 
or  in  any  foreign  country.^ 

§  901.  Another  class  of  cases  of  analogous  nature  to  which  the 
process  of  injunction  is  also  most  beneficially  applied  is  to  suppress 
undue  and  vexatious  litigation.  We  have  already  seen  the  manner 
in  which  it  is  applied  in  cases  of  bills  of  peace.^  But  courts  of 
equity  are  not  limited  in  their  jurisdiction  to  cases  of  this  sort.  On 
the  contrary,  they  possess  the  power  to  restrain  and  enjoin  parties  in 
all  other  cases  of  vexatious  litigation.*  Thus,  for  instance,  where  a 
party  is  guilty  of  continual  and  repeated  breaches  of  his  covenants ; 
although  it  may  be  said  that  such  breaches  may  be  recompensed  by 
repeated  actions  of  covenant ;  yet  a  court  of  equity  will  interpose 
and  enjoin  the  party  from  further  violations  of  such  covenants.  For, 
it  has  been  well  remarked,  that  the  power  has,  in  many  instances, 
been  recognised  at  law,  as  resting  on  the  very  circumstance,  that, 
without  such  interposition,  the  party  can  do  nothing  but  repeatedly 
resell  to  law ;  and  when  suits  have  proceeded  to  such  an  extent  as 
to  become  vexatious,  for  that  very  reason  the  jurisdiction  of  a  court 
of  equity  attaches.^ 

§  902.  Upon  the  same  ground,  courts  of  equity  have  interposed, 
by  way  of  injunction,  to  prevent  a  party,  who  has  been  discharged 


*  Love  t».  Baker,  1  CH.  Cas.  67 ;  s.  c. 

2  Freem.  125 ;  Portarlington  v,  Soulby, 

3  Mylne  k  Keen,  104,  107,  and  the 
comments  of  the  Lonl  Chancellor,  cited 
ante,  §  899,  note ;  Biinbury  v.  Banbury, 
2  Eq.  Jurist  for  1839,  pp.  104,  111. 
£x  parU  Tait,  13  £q.  311.  But  an  in- 
junction will  not  be  issued  where  it  would 
be '  ineffectual.  In  re  Chapman,  15  £q. 
95.  As  to  whether  proceedings  before  a 
domestic  tribunid  will  be  stay^  to  await 
result  of  pending  proceedings  in  a  foreign 
court,  where  the  question  can  be  more 
conyeniently  tried,  see  Wilson  v,  Ferrand, 
13  Eq.  362.  Where  in  suit  by  creditors  of 
mortj^agor  of  a  ship  against  the  vessel  in  a 
Lou^iana  court,  the  mortgagees,  to  save 
ship  from  sale  (their  mortga^  not  being 
held  good  in  Louisiana),  gave  Dond  for  the 
amount  claimed,  an  injunction  against 
suit  on  the  bond  was  renised  in  England, 
though  the  parties  were  all  English,  the 


ship  EngUsh,  and  the  mortgage  made  in  ^ 
England,  and  the  action  of  the  Louisiana ' 
court  considered  inequitable.     Liverpool, 
&c.  Co.  V.  Hunter,  3  Ch.  479. 

2  Bushby  V.  Munday,  5  Mad.  807,  808  ; 
Cruikshanks  v,  Robarts,  6  Mad.  104  ;  The 
Carron  Iron  Co.  v.  Maclaren,  5  H.  L.  C. 
416.  See,  however,  Jones  v.  Geddes,  1 
Phillips,  Ch.  725 ;  Beckford  v.  Kemble,  1 
Sim.  &  Stu.  7  ;  ante,  §§  748,  744. 

'  The  prevention  of  multiplicity  of  suits 
is  a  distinct  ^und  upon  which  courts  of 
equity  maintain  jurisdiction  in  a  variety  of 
cases.  Hence  it  is  that  where  a  court  of 
equity  has  acquired  a  jurisdiction  for  a 
discovery,  it  will,  in  many  cases,  proceed 
to  make  a  final  decree  upon  the  merits,  in 
order  to  prevent  multiplicity  of  suits. 
Ante,  §§  64,  546. 

*  AnU,  §§  652  to  860. 

»  Walers  v,  Taylor,  2  V.  &  Beam.  302  ; 
Ware  v.  Horwood,  14  Ves.  83. 
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from  a  contrnct  by  the  senteDce  of  a  foreign  court,  from  being  a^n 
sued  on  the  same  contiact  in  the  courts  of  law  of  another  State. 
Such  a  sentence,  if  obtained  upon  the  merits,  is,  or  certainly  ought 
to  be,  conclusive  between  the  parties;  and  as  such,  there  would 
seem  to  be  a  complete  defence  at  law  against  such  a  new  suit  by 
the  plea  of  res  jvAicata.  But  courts  of  equity  have  deemed  it  right, 
nevertheless,  to  sustain  the  jurisdiction ;  because  the  nature  and 
effect  of  a  foreign  judgment  may  not  be  without  hazard  and  embar- 
rassment in  a  suit  at  law ;  and  there  is  great  difference  between 
domestic  and  foreign  judgments  in  their  forms,  as  well  as  in  their 
efifects,  as  records.^ 

§  905.  In  the  next  place,  let  us  proceed  to  the  consideration  of 
the  granting  of  injunctions,  to  restrun  the  alienation  of  property 
in  the  largest  sense  of  the  words.  The  propriety  of  this  sort  of 
relief  will  at  once  be  seen,  by  considering  a  very  few  cases,  in 
which  it  is  indispensable  to  secure  the  enjoyment  of  a  specific 
property ;  or  to  pi-aserve  the  title  to  such  property ;  or  to  prevent 
frauds  or  gross  and  irremediable  injustice  in  respect  to  such 
property. 

§  906.  We  have  already  had  occasion  to  speak  of  the  interposition 
of  courts  of  equity,  in  directing  the  delivery  of  title-deeds  and 
other  instruments  to  the  parties  properly  entitled  to  them,^  and 
also  in  directing  the  delivery  of  chattels  of  a  peculiar  value,  and 
not  capable  of  compensation,  to  the  lawful  owners.*  This  remedial 
justice  is  administered  by  means  of  the  process  of  injunction.  In 
regard  to  negotiable  securities,  as  by  their  being  transferred  to  a 
bond  fide  holder  without  notice,  the  latter  may  be  entitled  to  recover 
upon  them,  notwithstanding  any  &aud  in  their  original  concoction, 
or  the  loss  of  them  by  the  real  owner ,  it  is  often  indispensable  to 
the  security  of  the  party,  against  whose  rights  they  may  be  thus 
made  available,  to  obtain  an  injunction  prohibiting  any  such 
transfer.* 

§  907.  The  same  principle  is  applied  to  restrain  the  transfer  of 
stocks.  Thus,  for  instance,  where  there  is  a  conti-oversy  respecting 
the  title  to  stock  under  different  wills,  an  injunction  will  be  granted 
to  restrain  any  transfer  pendente  lite}  So,  an  injunction  will  be 
granted  where  the  title  to  stock  is  controverted  between  principal 
and  agent ; "  or  where  a  trustee  or  agent  attempts  to  transfer  it  for 

'  BurroiTB  v.  Jftnimo,  Sel.  Cb.  Css.  66  ;  Amb.  60  ;  Lloyd  v.   Gurdon,   2  Simnat 

S.  c.  2  Strange,  733  ;  Hosaly,  1.  180  ;  Kiag  v.  Hamlet,  iSim.  223  ;  Patrick 

'  AnU,  a  703,  70*,  706.  ».   HBrrison,   3   Bro,   Ch.    476 ;  Howl  v. 

>  AkU,  %  709  ;  FelU  v.  Be«d,  3  Ves.  Aatoti,   1  RushqII,   il2.     Se«  Uodgsoo  v. 

Jr.  70  ;  Nutbrown  r.   Thornton,  10  Ves.  Murray,  2  Simona,  615. 

IfiO,   163.      But  see  Mud.    Pr.  Ch.   128,  '  Kingr.  King.  6  Ves.  172, 

notB  (e).  '  Chedworth  11.  Edwftida,  8  Ves.  i8. 

*  Anle,    §    703 ;  Smith    v.    Hsytwel), 
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by  tbe  waste  and  the  party  committing  it.  If  tbat  writ  was  obeyed, 
the  ends  of  justice  were  anewered.  But,  if  that  was  Dot  obeyed, 
and  an  aUae  and  plurlea  produced  qo  effect,  then  came  the  original 
writ  of  attachment  out  of  chancery,  returnable  in  a  court  of  common 
law,  which  was  considered  as  the  original  writ  of  the  court.  The 
form  of  that  writ  shows  the  nature  of  it.  It  was  the  same  original 
writ  of  attachment,  which  was,  and  is,  the  foundation  of  all  pro- 
ceedings in  prohibition,  and  of  many  other  proceedings  in  this  court 
at  this  day,  &c.  That  writ  being  returnable  in  a  court  of  common 
law,  and  most  usually  in  the  Court  of  Common  Pleas,  on  the  defendant 
appearing,  the  plaintiff  counted  against  him  ;  he  pleaded;  the  ques- 
tion was  tried  ;  and,  if  the  defendant  was  found  guilty,  the  plaintiff 
recovered  single  damages  for  the  waste  committed.  Thus  the  matter 
stood  at  common  law.  It  has  been  said  (and  truly  so,  I  think,  ho 
far  as  can  bo  collected  from  the  text  writers)  that  at  the  common 
law,  this  proceeding  lay  only  against  tenant  in  dower,  tenant  by  the 
courtesy,  and  guardian  in  chivalry;  it  was  extended,  by  different 
statutes  (stat.  of  Marlbridge,  ch.  24;  stat.  of  Gloucester,  ch.  5),  to 
farmers,  tenants  for  life,  and  tenants  for  years,  and,  I  believe,  to 
guardians  in  socage.'  That  which  these  statutes  gave  by  way  of 
remedy  was  not  so  properly  the  introduction  of  a  new  law  as  the 
extension  of  an  old  one  to  a  new  description  of  persons.  The  course 
of  proceeding  remained  the  same  as  before  these  statutes  were  made. 
The  first  act  which  introduced  anything  substantially  new  was  that 
(stat.  of  Gloucester,  ch.  13)  which  gave  a  writ  of  waste  or  estry>ement, 
pending  the  suit.  It  follow.s,  of  course,  tbat  this  was  a  judicial  writ, 
and  was  to  issue  out  of  the  courts  of  common  law.  But,  except  for 
the  purpose  of  staying  proceedings  pending  a  suit,  there  is  no  inti- 
mation in  any  of  our  text  writers  that  any  prohibition  could  issue 
from  those  courts.  By  the  statute  of  Westminster  2d,  the  writ  of 
prohibition  is  taken  away,  and  the  writ  of  summons  is  substituted 
in  its  place ;  and,  although  it  is  said  by  Lord  Coke,  wlien  treating 
of  prohibition  at  the  common  law,  that  it '  may  be  used  at  this 
day,'  those  words,  if  true  at  all,  can  only  apply  to  that  very  ineffec- 
tual writ,  directed  to  the  sheriff,  empowering  him  to  take  the  posse 
comitatiis,  to  prevent  the  commission  of  waste  intended  to  be  done. 
The  writ,  directed  to  the  party,  was  certainly  taken  away  by  the 
statute.  At  lea.st,  a»  for  as  my  researches  go,  no  such  writ  has 
issued,  even  from  chancery,  in  the  common  cases  of  waste  by  tenants 
in  dower,  tenants  by  the  courtesy,  and  guardians  in  chivalry,  tenants 
for  life,  &c.,  &c.,  since  it  was  taken  away  by  the  statute  of  West- 

I  Mr.  ReeTei(Hut  ofthe  Law,  Vol  I,  but  an  affirciaiice  of  the  common  l&w.  In 
p.  188,  Vol  2,  jm.  73,  7*,  H8,  note}  this  onnion  he  is  opposed  by  Lord  Coke 
Mems  to  auppose  t&at  theM  «tatat«a  were      and  other  great  anthoritira. 
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where  there  is  a  trust  estate.^  Thus,  for  instance,  in  cases  of  mort- 
gages, if  the  mortgf^r  or  mortgagee  in  possession  commits  waste,  or 
threatens  to  commit  it,  au  injunction  will  be  granted,  although  there 
is  no  remedy  at  law.^  So,  where  there  is  a  contingent  estate,  or  an 
executory  devise  over,  dependent  upon  a  legal  estate,  courts  of 
equity  will  not  permit  waste  to  be  done  to  the  injury  of  such 
estate ;  more  especially  not,  if  it  is  an  executory  devise  of  a  trust 
estate.* 

§  915.  In  the  next  place,  in  regard  to  equitable  waste,  which  may 
be  defined  to  be  such  acts  as  at  law  would  not  be  esteemed  to  be 
waate  under  the  circumstances  of  the  case,  but  which,  in  the  view  of 
a  court  of  equity,  are  so  esteemed,  from  their  manifest  injury  to  the 
inheritance,  although  they  are  not  inconsistent  with  the  legal  rights 
of  the  party  committing  them.  As  if  the  mortgagor  in  possession 
should  fell  timber  on  the  estate,  and  thereby  the  security  would 
become  insufficient  (but  not  otherwise),  a  court  of  equity  will  restrain 
the  mortgagor  by  injunction.*  So,  if  there  be  a  tenant  for  life  with- 
out im peach meut  for  waste,  and  be  should  pull  down  houses,  or  do 
other  waste  wantonly  and  maliciously, a  court  of  equity  would  restrain 
him ;  for,  it  is  said,  a  court  of  equity  ought  to  moderate  the  exer- 
cise of  such  a  power,  and  pro  bcmo  ptiblico,  restrain  extravagant 
humorous  waste,'  Upon  this  ground,  tenants  for  life  without 
impeachment  for  waste,  and  tenants  in  tail,  after  possibility  of  issue 
extinct,  have  been  restrained,  not  only  from  acts  of  waste  to  the 
destruction  of  the  estate,  but  also  from  cutting  down  trees  planted 
for  the  ornament  or  shelter  of  the  premises.*  So,  a  tenant  for  life, 
without  impeachment  of  waste,  has  been  restrained  from  cutting 
timber  where  certain  trustees  had  powers  inconsistent  with  his  right, 
and  to  which  it  was  expressly  made  subject.^  In  all  such  cases  the 
party  is  deemed  guilty  of  a  wanton  and  unconscientious  abuse  of  his 
rights,  ruinous  to  the  interests  of  other  parties. 

§  915  a.  By  the  third  paragraph  of  section  25  of  the  Judicature 
Act,  1873,  it  is  provided  that  an  estate  for  life,  without  impeachment 
of  waste,  shall  not  confer,  or  be  deemed  to  have  conferred,  upon  the 
tenant  for  life,  any  legal  right  to  commit  waste  of  the  description 


•  Ibid. ;  Burgess  v.  Lamb,  16  Vat  185, 
IBS  ;  Marciuis  of  Downsbire  r.  Saiidya,  S 
Ves.  107 ;  Lonl  Tamworlh  v.  Lord  FBrreta, 


'  Robiasoii  V.  UttoD,  3  Atk.  SOO; 
Gwlh  r.  Cotton,  1  Dick.  183  ;  s.  c.  I  Veo. 
5SG  ;  Stansfleld  v.  HabeTubam,  lU  Ves. 
277,  278. 

'  Ibid.  ;  Fiirant  o.  Lovell,  3  Atk.  723  ; 
HiunpbrKTs  v.  Himson,  1  Jsc  k  Walk. 
581  ;  ante,  §710  a. 

'  SUnafield  B.  HaberRlinni,  10  Vos.  278. 

'  Kiog  V.  Smith,  3  Hare,  289. 

•  Abraham  v.  Bubb,  2  Freem.  Ch.  53  ; 
Lord  Barnard's  eaee.  Free.  Ch.  45*  ;  f.  c. 
a  Vera,  788  ;  Aston  v.  Aston,  1  Ves. 
20.1. 


640  ;  'Wellesky  v.  Wellsslay, 
fl  Sim.  4B7.'  Sea  Soweriiy  v.  Fryer,  8  Eq. 
*17 1  Birch  Wolfe  n.  Birch,  9  Eq.  883  -, 
Bubb  V.  Yelyerton,  10  Eq.  485. 

'  Brigga  V.  Earl  of  Oxford,  1  Jur.  N.  S. 
817.  Se«  Kekewich  v.  Marker,  3  Mac  & 
Gonl.  311. 
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known  as  equitable  waste,  unless  an  intention  to  confer  such  riglit 
shall  expressly  appear  by  the  instrument  creating  the  estate. 

§  916.  Upon  eimilar  grounds,  although  courts  of  equity  will  not 
interfere  by  injunction  to  prevent  waste  in  cases  of  tenants  in  com- 
mon, or  coparceners,  or  joint-tenants,  t)ecause  they  have  a  right  to 
enjoy  the  estate  aa  they  please ;  yet  they  will  interfere  in  special 
cases ;  as,  where  the  party  committing  the  waste  is  insolvent ;  or, 
where  the  waste  is  destructive  of  the  estate,  and  not  within  the  usual 
legitimate  exercise  of  the  right  of  enjoyment  of  the  estate.' 

§  917.  From  this  very  brief  view  of  some  of  the  more  important 
coses  of  equitable  interference  in  cases  of  waste,  the  inadequacy  of 
the  remedy  at  common  law,  as  well  to  prevent  waste  as  to  give  redress 
for  waste  already  committed,  is  so  unquestionable,  that  there  is  no 
wonder  that  the  resort  to  the  courts  of  law  has,  in  a  great  measure, 
fallen  into  disuse.  The  action  of  waste  is  of  rare  occurrence  in 
modem  times ;  ^  an  action  on  the  case  for  waste  being  generally 
substituted  in  its  place,  whenever  any  remedy  is  sought  at  law.  The 
remedy  by  a  bill  in  equity  is  so  much  more  easy,  expeditious,  and 
complete,  that  it  is  almost  invariably  resorted  to.  By  such  a  bill,  not 
only  may  future  waste  be  prevented,  but,  as  we  have  already  seen,  an 
account  may  be  decreed,  and  compensation  given  for  past  wajtte.' 

§  918.  The  interference  of  courts  of  equity  in  restraint  of  waste 
was  originally  confined  to  cases  founded  in  privity  of  title  ;  and  for 
the  plaintiflF  to  state  a  case,  in  which  the  defendant  pretended  that 
the  plaintiff  was  not  entitled  to  the  estate,  or  in  which  the  defendant 
was  asserted  to  claim  under  an  adverse  right,  was  said  to  be,  for  the 
plaintiff  to  state  himself  out  of  court.  But  at  present  the  courts 
have,  by  insensible  degrees,  enlarged  the  jurisdiction  to  reach  cases 
of  adverse  claims  and  rights,  not  founded  in  privity ;  as,  for  instance, 
to  cases  of  trespass,  attended  with  irreparable  mischief,  which  we 
shall  have  occasion  hereafter  to  consider.* 

§  918  a.  In  the  case  of  Earl  Talbot  v.  Scott,'  this  subject  was  very 
considerably  examined  by  Vice-Chancellor  Sir  Page  Wood.  This 
learned  judge,  from  a  review  of  the  cases,  confirms  the  decision  in 
Haigh  V.  Jagger,*  where  it  was  said,  that  if  one  he  in  full  and  complete 

'  Twort  V.  Twort,  18  Ves.   128,   131  ;  sale  in  a  partition  suit,  eqnity  may  enjoin 

HoIk  v.  ThomBB,   7  Ves.   G8E>,  590.     Bat  vaate  by  tenant  in  common  in  posseraioti, 

see  Job  v,  Patton,  20  Eq.  8*.     The  sUtut*  but  mere  removal  of  tlie  crop  will  not  bo 

of  Weatminatet   2il,   ch.    22,   provided   a  enjoined.     Bailey  t>.  Hobmn,  5  Uh.  ISO. 

remedy  for  tenants  in  common  and  joint-  '  Harrow  School  v.  Alderton,  2  Boa.  k 

tenants  in  many  cases  of  waate,  by  pro.  Pull.  86 ;  Redfern  v.  Smith,  1  Bing.  382  ; 

viding  that,  npon  an  action  of  waate,  the  2  Ring.  292. 

offenmnf;  party  Bhould  make  an  election  to  *  AiUe,  S§  51S  to  518, 

talte  the  part  wasted  in  his  property,  or  to  *  Smith  n.  CoUyer,  8  Ves.  90. 

find  surety  to  take  no  more  than  belonsed  >  4  Kay  k,  Johnson,  9{i. 

to  his  share.    But  this  statute  only  applieil  '  2  Collyer,   231.     Keale  v,  Cripps,   4 

to  ciaea  of  freehold.     After  a  decree  for  Kay  &  J.  472. 
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possession  of  an  estate,  by  a  title  adverse  to  the  plaintiff,  and  there 
be  no  privity  between  them,  and  the  party  in  possession  swear  that 
his  title  is  valid  and  that  of  the  plaintiff  invalid  and  unjust,  this  will 
not  prevent  a  court  of  equity  from  interfering,  before  judgment  at 
law,  or  decree  in  equity,  to  restrain  the  party  in  possession  from 
committing  waste  upon  the  inheritance.  But  in  the  first  case  the 
rule  is  restricted  to  cases  of  fraud,  and  where  the  waste  is  malicious 
and  destructive,  and  in-eparable,  by  any  proceeding  at  law. 

§  919.  The  jurisdiction  then,  of  courts  of  equity,  to  interpose,  by 
way  of  injunction,  in  cases  of  waste,  may  be  referred  to  the  broadest 
principles  of  social  justice.  It  is  exerted,  where  the  remedy  at  law  is 
imperfect,  or  is  wholly  denied ;  where  the  nature  of  the  injury  is  such 
that  a  preventive  remedy  is  indispensable,  and  it  should  be  perma- 
nent ;  where  matters  of  discovery  and  account  are  incidental  to  the 
proper  relief;  and  where  equitable  rights  and  equitable  injuries  call 
for  redress,  to  prevent  a  malicious,  wanton  and  capricious  abuse  of 
their  legal  rights  and  authorities  by  persons  having  but  temporary 
and  limited  interests  in  the  subject-matter.  On  the  other  hand, 
courts  of  equity  will  often  interfere  in  cases  where  the  tenant  in 
possession  is  impeachable  for  waste,  and  direct  timber  to  be  felled, 
which  is  fit  to  be  cut,  and  in  danger  of  running  into  decay,  and  thus 
will  secure  the  proceeds  for  the  benefit  of  those  who  are  entitled 
to  it.i 

§  920.  In  the  next  place,  let  us  proceed  to  the  consideration  of  the 
granting  of  injunctions  in  cases  of  nuisances.  Nuisances  may  be  of 
two  sorts:  (1)  such  as  are  injurious  to  the  public  at  large,  or  to 
public  rights  ;  (2)  such  as  are  injurious  to  the  rights  and  interests  of 
private  persons. 

§  921.  In  regard  to  public  nuisances,  the  jurisdiction  of  courts  of 
equity  seems  to  be  of  a  very  ancient  date ;  and  has  been  distinctly 
traced  back  to  the  reign)  of  Queen  Elizabeth.^  The  jurisdiction  is 
applicable,  not  only  to  public  nuisances,  strictly  so  called,  but  also  to 
purprestures  upon  public  rights  and  property.  Purpresture,  accord- 
ing to  Lord  Coke,  signifies  a  close,  or  enclosure,  that  is,  when  one 
encroaches,  or  makes  that  several  to  himself  which  ought  to  be  com- 
mon to  many.^  The  term  was,  in  the  old  law  writers,  applied  to 
cases  of  encroachment,  not  only  upon  the  king,  but  upon  subjects. 
But^  in  its  common  acceptation,  it  is  now  understood  to  mean  an 
encroachment  upon  the  king,  either  upon  part  of  his  demesne  lands, 
or  upon  rights  and  easements  held  by  the  crown  of  the  public,  such 

^  Burgess  v.  Lamb,  16  Yes.  182 ;  Mild-      Wickham,  19  Yes.  419,  428,  Cooper,  288. 
may  r.  Mildmay,  4  Bro.  Ch.  76;  Delapole  *  Eden  on  Injunct   ch.    11,  pp.    224, 


V.    Delapole,    17    Yes.   150 ;    Osborne    v,       225. 
Osborne,  cited  19  Yes.  423  ;  Wickham  v.  »  S 


2  Inst.  S8,  272. 
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as  upon  highways,  public  rivers,  forts,  streets,  squares,  bridges,  quays, 
and  other  public  accommodations.' 

§  922.  In  cases  of  purpresture,  the  remedy  for  the  crown  is  either 
by  an  information  of  intrusion  at  the  common  law,  or  t^  an  informa- 
tion at  the  suit  of  the  attorney-general  in  equity.  In  the  case  of  a 
judgment  upon  an  information  of  intrusion,  the  erection  complained 
of,  whether  it  be  a  nuisance  or  not,  is  abated.  But  upon  a  decree  in 
equity,  if  it  appear  to  be  a  mere  purpresture,  without  being  at  the 
same  time  a  nuisance,  the  court  may  direct  an  inquiry  to  be  made, 
whether  it  is  mast  beneficial  to  the  crown,  to  abate  the  purpresture, 
or  to  suffer  the  erections  to  remain  and  be  arrested.^  But  if  the  pur- 
presture be  also  a  public  nuisance,  this  cannot  be  done;  for  the  crown 
cannot  sanction  a  public  nuisance. 

§  923.  In  cases  of  public  nuisances,  properly  so  called,  an 
indictment  lies  to  abate  them,  and  to  punish  the  offenders.  But 
an  infonnation  also  lies  in  equity  to  redress  the  grievance  by  way 
of  injunction.  The  instances  of  the  interposition  of  the  court, 
however,  are  (it  is  said)  rare,  and  principally  confined  to  information 
seeking  preventive  relief  Thus,  informations  in  equity  have  been 
maintained  against  a  public  nuisance  by  stopping  a  highway. 
Analogous  to  that,  there  have  been  many  cases  in  the  Court  of 
Exchequer,  of  nuisance  to  harbours,  which  are  a  species  of  highway. 
If  the  soil  belongs  to  the  crown,  there  is  a  species  of  remedy  for  the 
purpresture  above  mentioned  for  that.  If  the  soil  does  not  belong 
to  the  crown,  but  it  is  merely  a  common  nuisance  to  all  the 
public,  an  information  in  equity  lies.  But  the  question  of  nuisance 
or  not,  must,  in  cases  of  doubt,  be  tried  by  a  jury  ;  and  the  injunc- 
tion will  be  granted  or  not,  as  that  fact  is  decided.^  And  the  court, 
in  the  exercise  of  its  jurisdiction,  will  direct  the  matter  to  be  tried 
upon  an  indictment,  and  reserve  its  decree  accordingly.^ 

I  924.  The  ground  of  this  jurisdiction  of  courts  of  equity  in  cases 
of  purpresture,  as  well  as  of  public  nuisances,  undoubtedly  is,  their 
ability  to  give  a  more  complete  and  perfect  remedy  than  is  attain- 
able at  taw,  in  order  to  prevent  irreparable  mischief,  and  also  to 
suppress  oppressive  and  vexatious  htigation.  In  the  first  place, 
they  can  interpose,  where  the  courts  of  law  could  not,  till  recent  legis- 
lation, to  restrain  and  prevent  such  nuisances,  which  are  threatened 
or  are  in  progress,  as  well  as  to  abate  those  already  existing.     In 


•  Ibid.  ;  H(,1b  in  Hwg.  Law  Tracts,  ch.  '  Attorney- General  v.  Cleaver,  IS  Vea. 

8,  pp.  74,  78  ;  Attorney-General  v.  Forbes,       217,   218  ;  Crowcior  v.   Tinkler,   19  Vea. 
2  Mylne  Jc  Craig,  123  ;  Earl  of  Ri])on  v.       620,  622  ;  Barnes  v.  Baker,  Anibl.  1GS 
Hobort,  3  Mylne  &  Keen,  16B,  179,  180,  <  Ibid.   But  see  Earl  of  Ripon  v.  Hobart, 

181.  '  1  Cooper,  Sol,  Caa.  333  ;  s.  C.  3  Mylne  k 

Keen,  164,  179,  180. 
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the  next  place,  by  a  perpetual  injunction,  the  remedy  is  made  com- 
plete through  all  future  time ;  whereas,  an  information  or  indictment 
at  the  common  law  can  only  dispose  of  the  present  nuisance ;  and 
for  future  acts  new  prosecutions  must  be  brought.  In  the  next 
place,  the  remedial  justice  in  equity  may  be  prompt  and  immediate, 
before  irreparable  mischief  is  done;  whereas,  at  law,  till  lately, 
nothing  could  be  done,  except. after  atrial,  and  upon  the  award  of 
judgment.  In  the  next  place,  a  court  of  equity  will  not  only  interfere 
upon  the  information  of  the  attorney-general,  but  also  upon  the 
application  of  private  parties,^  directly  affected  by  the  nuisance ; 
whereas,  at  law,  in  many  cases  the  remedy  is,  or  may  be,  solely 
through  the  instrumentality  of  the  attorney-general.^ 

§  924  a.  But  in  all  cases  of  this  sort,  courts  of  equity  will  grant 
an  injunction  to  restrain  a  public  nuisance,  only  in  cases  where  the 
fact  is  clearly  made  out  upon  determinate  and  satisfactory  evidence. 
For  if  the  evidence  be  conflicting,  and  the  injury  to  the  public 
doubtful,  that  alone  will  constitute  a  ground  for  withholding  this 
extraordinary  interposition.*^     And,  indeed,    the   same    doctrine   is 


1  See  Soltau  v,  De  Held,  2  Simons,  N.  S. 
133. 

2  Crowder  v.  Tinkler,  19  Ves.  617,  623  ; 
Attorney-General  v,  Johnson,  2  Wills.  Ch. 
87,  102, 103  ;  Attorney-General  v.  Forbes, 
2  Mylne  &  Craig,  129,  130.  On  this  occa- 
sion Lord  Cottenham  said  :  "With  respect 
to  the  question  of  jurisdiction,  it  was 
broadly  asserted,  that  an  application  to 
this  court  to  prevent  a  nuisance  to  a  public 
road  was  never  heard  of.  A  little  research, 
however,  would  have  found  many  such 
instances.  Many  cases  might  have  been 
produced,  in  which  the  court  has  inter- 
lered  to  prevent  nuisances  to  public  rivers 
and  to  public  harbours.  And  the  Court  of 
Exchequer,  as  well  as  this  court,  acting  as 
a  court  of  equity,  has  a  well-established 
jurisdiction,  upon  a  proceeding  by  way  of 
information,  to  prevent  nuisances  to  puulic 
harbours  and  public  roads ;  and,  in  short, 
generally  to  prevent  public  nuisances.  In 
Box  V.  Allen,  this  court  interfered  to  stay 
the  proceedings  of  parties,  whose  jurisdic- 
tion is  quite  as  high  as  that  of  the  Court 
of  Quarter  Sessions  over  bridges  ;  namely, 
the  Commissioners  of  Sewers.  Those  com- 
missioners possess  a  jurisdiction  founded 
on  acts  of  Parliament,  and  they  have  a 
right,  within  the  due  limits  of  their  autho- 
rity, to  do  all  necessary  acts  in  the  exe- 
cution of  their  functions.  Nevertheless, 
if  they  so  execute  what  they  conceive  to  be 
their  duty,  as  to  create  or  occasion  a  public 
nuisance,  this  court  has  an  undoubted 
right  to  interpose.  The  same  question 
occurred  in  Kerrison  v.  Sparrow,  before 
Lord  Eldon,  in  which  his  lordship,  under 
the  circumstances  of  the  case,  considered 
that  he  ought  not  to  interfere  ;  but  the 


jurisdiction  of  the  court  was  not  there 
denied  or  disputed.  In  Attorney-General 
V,  Johnson,  the  objection  to  the  jurisdic- 
tion was  attempted  to  be  raised.  The 
defendants  in  that  case,  the  Corporation 
of  the  City  of  London,  were  authorised  by 
act  of  Parliament  to  do  what  was  necessary 
to  be  done  in  the  exercise  of  their  duty,  as 
conservators  of  the  Biver  Thames.  But, 
in  that  particular  instance,  they  had 
assumed  to  themselves  a  ri^ht  to  carry 
on  or  sanction  operations,  which  created  a 
nuisance  to  the  king's  subjects ;  and  the 
court  accordingly  interfered  to  prevent 
them  from  so  exercising  their  unaoubte<i 
legal  powers.  To  say  that  this  court, 
when  it  interferes  in  such  a  case,  is  acting 
as  a  court  of  appeal  from  the  Court  of 
Quarter  Sessions,  is  anything  but  a  correct 
representation  of  the  fact.  The  jurisdic- 
tion is  exercised  not  for  the  purpose  of 
overruling  the  power  of  others,  by  way  of 
appeal  from  their  authority,  but  for  the 
purpose  of  exerting  a  salutary  control  over 
all,  for  the  protection  of  the  public."  See 
also  Spencer  v.  London  and  Birmingham 
Railway  Com^iany,  8  Siiu.  19^;  Sampson 
V.  Smith,  8  Sim.  272. 

'  Earl  of  Ripon  v.  Hobart,  1  Cooper, 
Sel.  Cas.  383 ;  8.  c.  3  Mylne  &  Keen,  169. 
In  this  last  case  Lord  Brougham  said : 
*'  In  considering  more  generally  the  ques- 
tion which  is  raised  by  the  present  motion, 
I  certainly  think  we  shall  not  go  beyond 
what  both  principle  and  authority  justify, 
if  we  lay  down  the  rule  respecting  the 
relief  by  injunction,  as  applied  to  such 
cases  as  this.  If  the  thing  sought  to  be 
prohibited  is  in  itself  a  nuisance,  the  court 
will  interfere  to  stay  irreparable  mischief 
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equally  applicable  to  eases  of  private  nuisance.  But  when  priv^ite 
individuals  suffer  an  injury  quite  distinct  from  that  of  the  public 
in  general,  in  consequence  of  a  public  nuisance^  they  will  be  entitled 
to  an  injunction  and  relief  in  equity,  which  may  thus  compel  the 
wroDg-doer  to  take  active  measures* against  allowing  the  injury  to 
continue.^ 

§  925.  In  regard  to  private  nuisances,  the  interference  of  courts 
of  equity  by  way  of  injunction  is  undoubtedly  founded  upon  the 
ground  of  restraining  irreparable  mischief,  or  of  suppressing  oppres- 
sive and  interminable  litigation,  or  of  preventing  multiplicity  of 
suits.  It  is  not  every  case,  which  will  furnish  a  right  of  action 
against  a  party  for  a  nuisance,  which  will  justify  the  interposition 
of  courts  of  equity  to  redress  the  injury  or  to  remove  the  annoy  • 
ance.  But  there  must  be  such  an  injury,  as  from  its  nature  is  not 
susceptible  of  being  adequately  compensated  by  damages  at  law,  or 
such  as,  from  it«  continuance  or  permanent  mischief,  must  occasion 


without  waiting  for  the  result  of  a  trial ; 
and  will,  according  to  tho  circumstances, 
direct  an  issue,  or  allow  an  action,  and,  if 
need  be,  expedite  the  proceedings,  the  in- 
junction being  in  the  meantime  continued, 
hut,  where  the  thing  sought  to  be  re- 
strained is  not  unavoidably  and  in  itself 
noxious,  but  only  something  which  may 
nccordiug  to  circumstances  prove  so,  then 
the  court  will  refuse  to  interfere,  until  the 
matter  has  been  tried  at  law,  generally  by 
an  notion,  though  in  partiruhir  cases  an 
issue  may  be  dii-ected  for  the  satisfaction 
of  the  court,  where  an  action  could  nut 
be  framed  so  as  to  meet  the  Question. 
The  distinction  between  the  two  kinds  of 
erection  or  operation  is  ol)viou8,  and  the 
soundness  of  that  discretion  seems  un- 
deniable, which  would  bo  very  slow  to 
interfere,  where  the  thin^  to  be  stopped, 
while  it  is  highly  beneiicial  to  one  party, 
may  very  possibly  be  prejudicial  to  none. 
The  great  fitness  of  pausing  much  before 
we  interrupt  meu  in  those  modes  of  enjoy- 
ing or  improving  their  property,  which 
are  primd  fade  haimless  or  even  praise- 
worthy, is  equally  manifest.  And  it  is 
fllways  to  be  borne  in  mind,  that  the  juris- 
diction of  this  court  over  nuisance  by  in- 
junction at  all,  is  of  recent  growth,  has 
not  till  very  lately  been  much  exercised, 
and  has  at  various  times  found  great  re- 
luctance on  the  part  of  the  learned  judges 
to  use  it  even  in  cases  where  the  thing,  or 
tho  act  complained  of,  was  admitted  to  be 
directly  and  immediately  hurtful  to  the 
complainant.  All  that  has  been  said  in 
the  cases  where  this  unwillingness  has 
appeared,  may  be  referred  to  in  support  of 
the  proposition  which  I  have  stated  ;  aa 
in  the  Attoniey*General  v.  Nichol,  16  Yes. 
8H8  ;  Attorney-General  v.  Cleaver,  18  Ven. 
211  ;  and  au  anonymous  cose  before  Lord 


Thurlow,  in  1  Ves.  .Tr.  140,  and  others. 
It  is  also  very  material  to  observe,  what 
is  indeed  strong  authority  of  a  negative 
kind,  that  no  instance  can  be  produced  of 
the  interposition  by  injunction  in  the  case 
of  what  we  have  been  regarding  as  eventual 
or  contingent  nuisance.  But  some  autho- 
rities  approach  very  near  the  ground  upon 
which  I  have  relied.  Lord  Hardwicke, 
ill  Attorney-General  v.  Doughty,  2  Vch. 
Sen.  458,  speaks  of  plain  nuisances,  and  a 
])lain  case  of  nuisance  as  contradistin- 
guished from  others,  and  entitling  the 
court  to  grant  an  injunction  before  answei. 
Lord  Eldon  appeared  at  one  time  (Attorney- 
General  V,  Cleaver)  to  think,  that  there 
was  no  instance  of  an  injunction  to  restrain 
nuisance  without  trial.  But  though  this 
cannot  now  be  maintained,  it  is  clear  that 
in  other  cases,  where  there  appeared  a 
doubt,  as  in  Chalk  v.  Wyatt,  3  Mer.  688, 
the  injunction  was  said  only  to  be  granted, 
because  damages  hod  been  recovered  at 
law.  The  course  which  has  been  pursued 
at  law,  with  respect  to  diiferent  kinds  of 
obstructions  and  other  viohitions  of  right, 
funiishes  a  strong  analogy  of  the  same 
kind.  Lord  Hale,  in  a  note  to  Fit2- 
herbert's  Nat.  Brev.  184  a,  speaking  of  a 
murket  holden  in  derogation  of  a  franchiso, 
sayM,  that  if  it  be  kept  on  the  same  day,  it 
shall  be  intended  a  nuisance  ;  but  if  it  be 
on  another  day,  it  shall  be  put  to  issu(>, 
whether  it  be  a  nuisance  or  not.  And  the 
cose  of  Yard  v.  Ford,  2  Saund.  172,  seems 
to  recognise  the  same  distinction."  Spen- 
cer V.  London  and  Binuinghaui  liailway 
Company,  8  Sim.  198. 

^  Spencer  v.  London  and  Birmingliam 
Bailway  Company,  8  Sim.  193  ;  Sumpsou 
V.  Smith,  8  Sun.  272  ;  Solt 


2  Simons,  n.  s.  133. 


Soltau  V.  De  Held, 
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a  constantly  recurring  grievance,  which  cannot  be  otherwise  pre- 
vented but  by  an  injunction.'  Thus,  it  has  been  said,  that  every 
common  trespass  is  not  a  foundation  for  an  injunction,  where  it  is 
only  contingent,  fugitive,  or  temporary.  But  if  it  is  continued  so 
long  as  to  become  a  nuisance/  in  such  a  case  an  injunction  ought 
to  be  granted,  to  restrain  the  person  from  committing  it.^  So,  a 
mere  diminution  of  the  value  of  property  by  the  nui-iance,  .without 
irreparable  mischief,  will  not  furnish  any  foundation  for  equitable 
relief.* 

§  925  a.  The  propriety  of  restraining  a  private  nuisance  by 
injunction  is  e.>ttensively  discussed  in  Eroadbent  r.  Imperial  Gas 
Company.*  That  was  the  case  of  the  plaintiffs  market-garden 
being  seriously  damaged  by  the  noxious  vapours  and  smoke 
issuing  from  the  defendants'  works.  He  brought  an  action  for  the 
injury,  which,  upon  the  suggestion  of  tho  judge,  was  referi-ed  to  an 
arbitrator,  who  awarded  a  sum  to  be  paid  by  the  defendants  as 
compensation  for  past  injury,  no  evidence  being  offered  in  regard  to 
any  prospective  dami^e.  Judgment  was  entered  upon  the  award, 
a  verdict  having  been  taken  for  the  amount.  The  company  sub- 
sequently increased  their  works  ;  and  it  was  held,  that  plaintiff  was 
entitled  to  aperpetuaj  injunction  to  restrain  the  further  manufacture 
of  the  gas  in  a  manner  injurious  to  his  crops;  and  that  the  former 
action  and  award  and  judgment  had  established  the  plaintiffs  right, 
the  same  as  the  verdict  of  a  jury. 

'  Fishmongers'  Company  r.  VmH  Inilia  It  (voulil  smid  that  it  miiat  be  a  verj'  clear 

Companj'.   1    Dick.    163.   Id4 ;  Attorney-  and  long  continueJ  case  or  inexcusible 

Geneml  d.  Nichot,  16  Vgb.  312.  dalay  an3  acqnieicenw,  to  justify  a  puily 

'  CoulsoD  V.  White,  3  Atk.  21  -,  Gaunt  in  subjecting  liia  neighbour'x  lanil  to  irha't 

V.  Fynney,  8  Ch.  8.  is  rlearly  a  nuisaD<x ;  but  a  less  degrrv 

^  Attorney-CpncirHl  v.  Niuhol,  10  Vea.  may  induce    tha    court  to  withhold    au 

842  i  Wyuatanlev  ".  Lee,  2  Swaast.  338  ;  interlocutory  iiijunctiou.    lb.    As  to  wliut 

Earl  of  Ripou  v.  Hobart,  3  Mylni'  li  Keen,  aroountti  to  a  mere  formal   Temoval  of  a 

169  ;  K.  r.  1   Cooper,  Set.  Cax.  333  ;  Har-  private  nuisance  caused  by  tbe  near  ap- 

riaon  t'.  Good,  11  Eq.  338.  Jiroacti  of  the  public  exhibition  of  aniena- 

'  7  De  G.,  M.  k  G.  i36.     Sec  also  the  gerie  or  circus,  but  in  reality  amounting 

Attorney-General  r.  BirminRhum,  4   Kay  to  substantial  uvaaion  of  tbc  injunction, 

&  J.  52S.     It  waa  here  ilecidcd  that  the  see   Inchbald    v.   Robinson,   i   Ch.   3S8  : 

jiiiblicworlts  for  the  prcservatioa  of  health  Eadpu  r.  Firth,  1   H.  ft  M.  573.     As  to 

in  a  great  city  must  not  be  so  condnrtcd  nuisance  bycausinj^  an  oSensive  smelt  near 

Ds  materially  to  infrinxe  private  rights.  a  dwelling-house,  see  Knight  v.  Gardner, 

And  that  a  court  of  ecjuity  will  restrain  by  19  Law  Titues,  n.  a.  OiB.     As  to  pollution 

injunction  the  municipal  autlioritieg  from  of  stream,  see  Attorney- General  r.  £ar1  of 

•'oudncting  the  sewage   of  a  city  into  a  Lonsdale,  7  Fq.  377  ;  a.  c.  17  W.  R.  219. 

river  in  such  ■  manner  as  to  render  the  As  to  restraining  the  publication  of  adver- 

water  unlit  fiir  the   use  of  cattle  seven  tisements  injurious  to  the  reputation  ami 

iiiile!4  below,  anil  wlii-ru  It  lielonged  to  tlie  mercantile  croilit  of  another,  sec   Dixou 

).lHintiir.     «ep  also  Tl.e  Manchester,  Slief-  r.  Holden,  7  E<|.  486 ;  s.  i\  17  W.  R.  48i. 

Held,   ke.    Kiiilw.    Co.    i'.    Tlio   Wnrkso|>  See  Mulkeni  r.  Ward.   13   Eq.   61tl.    In 

Boanl  of   Health,    23   Beav._  198.      The  Rollins  r.  Hinks,  IS  Eq.  355,  the  owner 

question  of  the  det(reo  and  kind  of  delay  of   a  reri-nt   patent  was    enjoine<l    from 

which  will  (liaentitiH  the  jwrty  to  redress  threatening    legal    proceedini^H    imtil   he 

in  the  case  of  nnisanco  is  extensively  dis-  should  have  established  the  ralidity  of  the 

cusHiiil  in   Attorney  -  General    u    Lunatic  patent  at  law. 
Asylum,  4  Cb.  146;  b.  c.  17  W.  H.  210. 
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§  926.  On  the  otlier  hand,  where  the  injury  is  irieparable,  as, 
where  loss  of  health,'  loss  of  trade,  destruction  of  tbe  means  of 
subsistence,  or  permanent  ruin  to  property,  may  or  will  ensue  from 
the  wraogful  act  or  erection;  in  every  such  case  courts  of  equity 
will  interfere  by  injunction,  in  furtherance  of  justice  and  the  violated 
rights  of  the  party,^  Thus,  for  example,  where  a  party  builds  so 
near  the  house  of  another  party,  as  to  darken  his  windows,  against 
the  clear  rights  of  the  latter  either  by  contract,  or  by  ancient  pos- 
session, courts  of  equity  will  interfere  by  injunction  to  prevent  the 
nuisance,  as  well  as  to  remedy  it,  if  already  done,  although  an  action 
for  damages  would  lie  at  law  ;  for  the  latter  can  in  no  just  sense  be 
deemed  an  adequate  relief  in  such  a  case.'  The  injuiy  is  material, 
and  operates  daily  to  destroy  or  diminish  the  comfort  and  use  of  the 
neighbouring  house  ;  and  the  remedy  by  a  multiplicity  of  actions,  for 
the  continuance  of  it,  would  furnish  no  substantial  com{>ensation. 

§  926  a.  The  same  rule  will  apply  to  case^,  where  blocks  of 
buildings  have  been  erected,  with  particular  covenants  respecting 
the  enjoyment  tliereof,  and  the  erection  of  liveiy-s tables,  slaughter- 
houses, glue  factories,  and  other  special  privileges  or  inconveniences ; 
for  in  such  cases,  each  purchaser  or  owner  of  one  of  the  block  will 
be  entitled  to  an  injunction  to  prevent  the  breach,  aud  to  enforce 
the  observance  of  such  covenants,  since  they  are  for  the  mutual 
benefit  and  protection  of  all  the  owners  and  purchasers  in  the 
block.* 

§  927.  Cases  of  a  nature  calling  for  the  like  remedial  interposition 
of  courts  of  equity,  are,  the  obstruction  or  pollution  °  of  watercourses 
the  diversion  of  stream  from  mills,  the  back  flowage  on  mills,  and 
thepulhng  down  of  the  banks  of  rivers,  and  thereby  exposing  adjacent 
lands  to  inundation,  or  adjacent  mills  to  destruction.^  But  in  Bal- 
lard V.  Tomlinson^  it  was  held  by  Mr.  Justice  Pearson  that  an 

'  Walter  v.  Sdfe.  4  De  Q.  t  Sm.  323,  a  provemant  Com'rs.  I  Ch.  319  ;  Attorney- 

case  of  brick  burning  Ueu.  v.  Colney  Hatch  L.  AityluTn,  4  Cli. 

^  Wynstanley  o.   I*e,  2  Swanst.  335  ;  148 ;  Attornisy-Gen.  b.  Leeds  Corporation, 

Attomey-GenBral  c.  Nichol,  18  Yea.  3i2 ;  5  Cil.  683  ;  Holt  v.  Coriioration  of  Rocli- 

Cherrington  v.  Abney.  2  Vern.  648  ;  Earl  dale,  10  Eq.  364  ;  CIotus  v.  Staffordahim 

Batburst  v.  Burden,  2  Bro,  Ch.  ii  ;  Nut-  P.  W.  Co.,  8  Ch.  125  ;  Attomcj-Geii.  r. 

brown  o.  ThorntoD,  10  V«s.  188.  Gee,  10  E.|.  131. 

'  Ibid.  ;  Back  v.   Steoy,   2   Buas.   121.  '  Robineon  v.  Byron,  1   Bro.  Ch.  S88 ; 

See  Stone  v.  Beat  Property  Company,  12  Universities  of  OilorU  and  Cambridge  r. 

Jur.  N,  B,  B58 !  Webb  v.  Hunt,  ib.  ;  Ayns-  Kiobardaon.  fi  Ve.i.  706  ;  I^ne  v.  Ncwdi- 

ley   E.   Glover,   10   Ch.   283  ;  Hackett  r.  gale,   10   Ves.   184  ;  Chalk  c.   Wyatt,   S 

Boiss,  20  Eq.   494  ;  Smith  v.  Siuith,   20  Meriv.  668. 
Eq.  500.  '  26  Ch.  D.  194.     But  in  the  still  later 

*  Duke  of  BedTonl  v.  Tlie  Tnisteea  of  casa  of  Snow  r.  Whitehead,  w.  n.  18S4, 

Tli»   Britiah   Museum.     See   WillinniB  r.  p.  175,  Mr.  Justice  Kay  refuaed  to  follow 

Enrl  of  -Tcrsey,   1  Cmig  k  Phillips,   91  ;  Ballard  i'.  Tomlinson,  on  the  ground  tliat 

port,  §959  a.  that  der.ision  was  contrary  to  the  older 

'  Linftnoodv.  StowiDBrketCo.,  lEi).  77,  aiithoritiea.  Tenant  r.   Goldwin,   1   Salk. 

336  ;  Attoraey-Gen.  v.  Riehmond,  2  Eq.  380,  aud   ByUnda  v.   Fletcher,  L.   H.   3 

306  ;  Goldamid  v.  Tuubridge  Wells  lai-  H.  L.  330. 
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inj  unction  would  not  lie  to  prevent  a  man  from  polluting  underground 
water  flowing  in  undefined  channels,  the  eflfect  of  which  pollution 
was  to  corrupt  the  water  in  hia  neighbour's  well.  So,  where  ease- 
ments or  servitudes  are  annexed  by  grant  or  covenant,  or  otherwise, 
to  private  estates;  or,  where  privileges  of  a  public  nature,  and  jet 
beuelicial  to  private  estates,  are  secured  to  the  proprietors,  contiguous 
1o  public  squares,  or  other  places,  dedicated  to  public  uses;  the  due 
enjoyment  of  them  will  be  protected  against  encroachments,  by 
injunction.  So,  an  injunction  will  bo  granted  against  a  corporation, 
to  prevent  an  abuse  of  the  powers  granted  to  them  to  the  injury  of 
other  persona.'  So,  an  injunction  will  be  granted  against  the  erection 
of  a  new  ferry,  injurious  to  an  old  established  ferry.*'  So,  to  restrwn 
the  ringing  of  bells  by  a  Roman  Catholic  community,  althoiigh  the 
same  was  done  only  on  Sundays.*  So,  to  prevent  a  party  from 
making  erections  on  an  adjacent  lot  in  violation  of  his  covenant  or 
other  contract.*  So,  to  prevent  the  erection  of  a  statue  upon  a 
public  street  or  square,  if  it  be  clearly  in  violation  of  a  covenant  or 
other  contract.^  So,  to  prevent  a  tenant  from  removing  mineral  and 
other  deposits  from  the  bed  of  a  stream  running  through  a  farm 
which  he  occupies.* 

§  927  a.  And  it  is  upon  similar  grounds  tliat  courts  of  equity  inter- 
fere by  injunction  to  restrain  adjoining  land-owners  from  so  digging 
in  the  soil  of  their  own  land,  as  to  endanger  their  neighbours'  build- 
ings. In  Hunt  V.  Peake  ^  this  subject  was  very  extensively  examined. 
The  conclusion  of  the  court  was,  that  a  land-owner  has  a  right,  inde- 
pendent of  prescription,  to  the  lateral  support  of  his  neighbours' 
land,  so  far  as  that  is  necessary  to  sustain  his  soil  in  its  natural  state, 
nnd  also  to  compensation  for  damages  caused,  either  to  the  land,  or 
buildings  upon  it,  by  the  withdrawal  of  such  support.     And  it  would 

'  Coaten  V.  Tlie  CInrence  Bailway  Com-  who  bought,   and  entered  into  the  covf- 

]iniiy.  1   Ruas.   U  Myliii',  381.     It  seems  nant  after  sueli  breach.      Peek  t.   Hat- 

uhero  a  milroad  has  taken  land  which  it  thews,  3  Eij.  615.     But  where  suit  wa»  by 

has  not  paid  for,  erjuity  will  enjoin  use,  vendee  aEainst  vendee,  and  phuntifT  hail 

unless  paymentism^e.     Coscnsr,  Bo)(nor  not  complained  of  previooR  breaches,  which 

Kailway  Co.,  1  Ch.  G94.    But  that  the  were  not  detrimental  to  hjni,  he  wm  held 

a]>propriate  reoied;,   where   specilic  per-  not  barred.     Western  r.   McDermott,   2 

formanee  is  sought  under  such  circum-  Ch.   72.      And  seu  Mitchell  r.   Staward, 

stances,  is  an  order  for  payment  of  the  1   Eq.   641.     Constructive  notice   of  the 

purchase -money  into  court,  and  a  receiver,  covenant  is  snilicient,  though  it  does  not 

see  Pell  i'.  Northampton,  lie.  Railway  Co.,  mn  with  the  land.     Wilson  v.  Hart.  1  Ch. 

2  Ch.   100  ;  Munna  v.  Isle  of  'Wight  E.  4ez.     And  that  lessees  have  construct lvb 

Co.,  5  Ch.  414.  notice  of   restrictive  covenants   of   their 

'  Com.  Dig.  Chancery,  D.  12.  lessors,  see  Fielden  v.  Slater,  7  Eq.  623  ; 

^  Saltan  I',  De  Held,  2  Simons,  n.  s.  133.  Clements  r.  Welles,  1  Eq.  200. 

'  Ranken    v.    Hiiskisson,   4   3im.    13;  '  Squire  r.  Campbell,  1  Mvlne  i  Craig, 

Squire   r.   Campbell,   1    Mylne  i   Craig,  iM,  477  to  486  ;  Henot's  HospiUl  (Feof- 

4»U,  481  ;  Roper  r,  WiUiams,  1  Tnm.  b.  fees  of)  v.  Gibson,  2  Dow,  301,  304. 

Huss.   18.     mere  there  waa  a  covenant  *  Thomas  o.  Jones,  1  Y.  4;  Coll.  New 

of  vendees  i\ith  vendor  and  each  other  as  R.  GIO.                                              _ 
to  building,  it  was  tielii  that  a  breach  by 
one  vendee,  pemiitteil  by  vendor,  would 
bar  suit  by  mm,   even  against  a  vendee 
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seem  that  he  may  acquire,  by  twenty  years'  enjoyment,  the  right  to 
lateral  support  for  the  additional  weight  of  buildings  erected  on  tlie 
land.  And  where  houses  of  the  plaintiff  were  injured  by  mining 
operations  of  the  defendant,  in  adjoining  land,  which  would  have 
caused  the  soil  to  subside  without  the  additional  weight  of  the 
houses,  a  decree  for  perpetual  injunction,  and  for  compensation,  was 
granted.^ 

§  927  6.  The  subject  of  protecting  the  right  to  enjoy  ancient  lights, 
alluded  to  in  the  next  preceding  note,  has  occupied  the  attention  of 
the  courts  to  a  large  extent  for  many  years  past.  It  was  finally 
declared  by  the  court  of  last  resort,^  that  no  alteration  of  an  ancient 
light  in  the  dominant  tenement  wuU  justify  the  owner  of  the  servient 
tenement  in  obstructing  what  remains  of  the  ancient  light,  and  the 
owner  of  the  servient  tenement  so  obstructing  it  is  answerable  in 
damages,  and  liable  also  in  flagrant  cases,  and  where  irreparable  mis- 
chief would  ensue,  to  be  restrained  by  injunction.  But  this  rule  has 
since  received  the  qualification  that  no  person  can  so  use  his  own 
property  as  to  acquire  by  the  use  of  it  a  new  and  distinct  right  over 
the  property  of  his  neighbour.^  But  a  court  of  equity  will  not  grant 
a  mandatory  injunction  to  redress  obstructions  of  ancient  lights  unless 
the  injury  is  substantial  and  serious.* 

§  927  c.  And  the  courts  of  equity  pursue  a  somewhat  similar 
course  in  regard  to  injunctions  to  restrain  public  nuisances.  They 
will  not  interfere  unless  the  public  are  seriously  incommoded.  Hence, 
an  injunction  to  restrain  a  gas  company  from  breaking  up  the  streets 
in  laying  down  their  pipes,  was  refused,  the  information  having  been 
filed  at  the  instance  of  a  rival  company,  there  being  no  evidence  of 


^  Caledonkin  Hallway  Co.  v,  Sprot,  2 
McQueen's  H.  L.  C.  449 ;  Humphries  v. 
Brogdeu,  12  Queen's  Bench,  739 ;  Row- 
botham  v.  Wilson,  6  £L  &  Bl.  593 ;  Ark- 
Wright  v.  Gell,  6  M.  &  W.  203  ;  Acton  v. 
BlundeU,  12  M.^&  W.  324 ;  Dickinson  r. 
Grand  J.  Canal  Co.,  7  £xch.  282 ;  Chase- 
more  V.  Richards,  7  W.  R.  685  ;  Solomon 
r.  Vintners'  Company,  7  W.  R.  613  ;  s.  c. 
28  L.  J.  H.  8.  Lx.  370,  and  some  other 
cases,  man^  of  which  are  discussed  by  the 
learned  Vice-Chancellor,  in  giving  judg- 
ment. 

3  Tapling  v.  Jones,  11  H.  L.  Cas.  290. 

s  Heath  v.  Bucknell,  8  Eq.  1  ;  s.  p. 
Carriers*  Company  v.  Corbett,  2  Dr.  k  Sm. 
355. 

*  BeadeU  t?.  Perry,  17  W.  R.  185 ; 
Durell  r.  Pritchard,  1  Ch.  244;  Spar- 
ling r.  Clarson,  17  W.  R.  518.  That  the 
owner  of  ancient  lights  is  entitled  to 
all  the  light  he  ei^joyed  previously,  not 
merely  to  what  is  necessary  to  hispresent 
business,  see  Yates  v.  Jack,  1  Ch.  295, 
But  in  towns  it  seems  equity  will  only 


interfere  where  an  erection  would  interfere 
with  the  ordinary  occupations  of  life. 
Clarke  t.  Clarke,  1  Ch.  16.  Or  make 
house  substantially  less  lit  for  occupation. 
Kelk  V.  Pearson,  6  Ch.  809.  Substantial 
damage  must  be  shown.  Robson  r.  Whit- 
tingham,  1  Ch.  442.  See  Dent  v.  Auction 
Mart  Co.,  2  £q.  238 ;  Martin  r.  Headon, 
2  Eq.  425.  Access  of  light  and  air  -to 
garden  will  not  be  protected  by  injunction, 
on  ground  that  landlord,  who  is  building 
on  his  adjoining  land,  covenanted  for 
quiet  enjoyment.  Potts  t*.  Smith,  6  £q. 
311.  It  seems  there  can  be  no  prescrip- 
tion for  light  and  air  in  favour  of  open 
ground.  Ibid.  That  substitution  by  plain- 
tiff of  larger  liehts  wiU  prevent  relief,  see 
Heath  v,  Bucknall,  8  £q.  1.  But  see 
Staight  V.  Bum,  5  Ch.  163,  where  it  was 
held  not  to  preclude  relief  that  plaintiff 
had  himself  ouilt  so  as  to  injure  nis  own 
light.  It  is  no  defence  that,  owing  to 
removal  of  other  structures  belonging  to 
third  parties,  more  light  has  been  gained 
than  lost.    Dyers'  Co.  r.  King,  9  Eq,  438. 
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auy  serious  damage  caused,  and  the  proposed  work  being  nearly  com- 
pleted.^ 

§  927  d.  In  a  very  late  case,^  it  was  held  that  the  fact  that  a  mil- 
way  company  are,  by  their  Act,  empowered  to  purchase  land  for  the 
purpose  of  making  additional  station-yards  for  cattle,  as  well  as  for  other 
purposes,  and  the  fact  that  they  are  empowered  by  their  Act  to  carry 
cattle,  is  no  defence,  if,  on  the  land  so  purchased,  the  cattle  and  drovers 
make  such  a  noise  as  to  be  a  nuisance  to  the  occupiers  of  houses 
adjoining  the  station,  unless  the  company  could  also  show  that  the 
land  they  used  for  their  yard  for  cattle  was  the  only  available  land, 
or  unless  they  were  compelled  to  carry  cattle, — neither  of  which  the 
company  were  able  to  show.  An  injunction  with  damages  was  there- 
fore granted  against  the  company. 

§  928.  It  is  upon  similar  grounds  that  coui-ts  of  equity  interfere  in 
cases  of  trespass,  that  is  to  say,  to  prevent  irreparable  mischief,  or 
to  suppress  multiplicity  of  suits  and  oppressive  litigation.*  For,  if 
the  trespass  be  fugitive  and  temporary,  and  adequate  compensation 
can  be  obtained  in  an  action  at  law,  there  is  no  ground  to  justify  the 
interposition  of  courts  of  equity.*  Formerly,  indeed,  courts  of  equity 
were  extremely  reluctant  to  interfere  at  all,  even  in  regard  to  cases 
of  repeated  trespasses.  But,  now,  there  is  not  the  slightest  hesita- 
tion, if  the  acts  done,  or  threatened  to  be  done,  to  the  property,  would 
be  inainous  or  irreparable,  or  would  impair  the  just  enjoyment  of  the 
property  in  future.     If,  indeed,  courts  of  equity  did  not  interfere  in 


*  Attomey-General  r.  Cambridge  Gas 
Co.,  4  Ch.  71.  See  also  Same  r.  Slieffield 
Gas  Co.,  3  De  G.,  M.  &  G.  304.  An  in- 
junction wiU  not  be  refused  against  a 
nuisance  to  a  trade,  because  the  injury 
is  felt  only  by  reason  of  the  delicate  nature 
of  the  krtiiile  manufactured ;  but  if  de- 
fendant take  such  precautions  that  the 
injury  is  only  occasional  and  accidental, 
equity  will  leave  party  to  his  action  at 
law.  Cooke  v.  Forbes,  5  Eq.  166.  In- 
crease of  a  use  previously  acquiesced  in, 
ntay  be  a  nuisance.  Ball  r.  itay,  8  Ch. 
467.  Smoke,  efSuvia,  and  noise,  creating 
material  addition  to  previously  existing 
nuisances,  restrained,  though  in  a  manu- 
facturing town.  Crunip  v.  Lambert,  3  Eq. 
409  ;  Salvin  r,  Brancepeth  Coal  Co.,  9  Ch. 
705.  But  not  where  injury  is  trifling. 
(Jauut  r.  Fjmney,  8  Ch.  8 ;  Mote  v. 
Sohoolbred,  20  Eq.  22;  Jones  r.  Chap- 
pell,  20  Eq.  539.  Coming  to  nuisance  is 
no  defence.  Tipping  r.  St.  Helen's  Smelt- 
ing Co.,  1  Ch.  66.  Particular  injury 
from  obstruction  of  public  way  will  be  re- 
strained by  injunction.  Cook  r.  Mayor, 
ic,  of  Bath,  6  Eq.  177.  Fireworks  and 
band  within  100  yard.s  of  dwelling,  and 
collection   of  crowd  outside,   restrained. 


Walker  r.  Brewster,  5  Eq.  25.  "Nuisaiicc" 
to  adjoining  property :  Kational  school 
h^Id  not,  though  it  would  depreciate  pn»- 
perty.  Harrison  r.  Good,  11  Eq.  388. 
S'uisance  by  public  corporation  :  injunc- 
tion not  complied  with ;  sequestration 
ordered.  Spokes  r.  Banbury  Board  of 
Health,  1  Eq.  42.  Taking  water  from  a 
stream.  Attorney-General  r.  Great  Eastern 
B.  Co.,  6  Ch.  572.  Urainiug  subterranean 
waters  enjoined,  where  it  took  otf  surface 
water  flowing  in  defined  channel.  Grand 
Junction  Canal  Co.  v.  Shugar,  6  Ch.  483. 

^  Trueman  v.  London^  Brighton,  and 
South  Coast  Railway  Co.,  25  Ch.  D.  423. 
In  the  case.  Hammersmith  Hallway  Co.  r. 
Brand,  L.  R.  4  H.  L.  171,  was  distin- 
guished, and  Managers  of  Heti*opolltan 
Asylum  District  i*.  Hill,  6  Ap^).  Cas.  193, 
discussed. 

3  Cooper,  Eq.  PI.  152,  153,  154  ;  Hun- 
son  r.  Gardiner,  7  Ves.  3u8,  309,  310  ; 
Norway  r.  Rowe,  19  Ves.  147,  148,  149. 

*  Equity  will  i-estniiu  trespass  by  a 
stranger,  if  the  damage  is  irreiwrable, 
€.  g.f  whure  obstruction  of  access  to  a 
railway  would  lUverL  tmllic.  London, 
&n\,  ii.  Co.  r.  Laucaahirc,  &c.,  R.  Co., 
4  Eq.  174. 
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cases  of  this  sort,  thcie  would  (as  has  been  truly  said)  be  a  great 
failure  of  justice  ia  the  country.* 

§  929.  Thus,  for  instauce,  where  a  mere  trespasser  digs  into  and 
works  a  miue,  to  the  injury  of  the  owner,  an  injunction  will  bo 
granted,  because  it  operates  a  permanent  injury  to  the  property,  as  a 
inine.^  So,  where  timber  is  attempted  to  be  cut  down  by  a  trespasser 
in  collusion  with  the  tenant  of  the  land.^  So,  where  there  is  a  dis- 
pute respecting  the  boundaries  of  estates,  and  one  of  the  claimants  is 
about  to  cut  down  ornamental  or  timber  trees  in  the  disputed  terri- 
tory.* So,  where  a  party  who  is  in  possession  under  articles,  is  pro- 
ceeding to  cut  down  timber  trees.' .  So,  where  lessees  are  taking 
away  from  a  manor,  bordering  on  the  sea,  stones  of  a  peculiar  value," 
In  short,  it  is  now  granted  in  all  cases  of  timber,  coals,  ores,  and 
quaiTies,  where  the  party  is  a  mere  trespasser  ;  or  where  bo  exceedt< 
the  limited  rights  with  which  he  is  clothed;  upon  the  ground  that 
the  acta  are,  or  may  be,  an  irreparable  damage  to  the  particular 
Kpecies  of  property." 

§  929  a.  By  the  Judicature  Act,  1873,  s.  25,  uub-s.  8,  it  is  provided 
that  if  an  injunction  is  asked  either  before,  or  at,  or  after  the  heaiing 
of  any  cause  or  matter  to  prevent  any  threatened  or  apprehended 
waste  or  trespass,  such  injunction  may  be  granted,  if  the  court  shall 

'  Hanson  r.  Gardiner,  7  Vts.  308  to 
308;  Coarthope  r.  MapplesJcii,  10  Yes. 
2»1 ;  Field  r.  BMumont,  1  Swaiist.  207, 
208;  Croekford  r.  Aloxandir,  15  Ves, 
]38:  Thomns  r.  Oakley,  18  Vea.  184. 
Lord  Gldoii  baa,  ou  many  occasions, 
alluded  to  thia  clmnge  or  enlnraement 
nt'  eijuity  jariadictiou  ;  aiid  especially  in 
Hanson  r.  Gardiner,  7  Ves.  310,  311,  and 
Tliolnas  r.  Oakley,  18  Ves.  181.  In  tlie 
latter  ease  he  said:  "  Tbe  distinetioji, 
lotiB  ago  establisheil,  was  that,  if  a.  pci-sDn, 
still  living,  committed  a  tre.spnsa  by  cut- 
ting timber,  or  taking  lead  ore,  or  coal, 
tliiK  conrt  would  not  interfere,  but  gavo 
tbc  discovery  ;  and  tlien  any  action  might 
be  bronght  for  the  value  discovcreil.  But 
the  trespass  dyin^  with  the  jwraou,  if  he 


died,  tile  court  said,  this  being  property, 
there  must  be  an  account  of  the  value  ; 
though  tbe  law  gave  no  remedy.  In  that 
instance  ttierefore,  the  account  woh  given, 
where  an  i^iwetiori  was  not  wanted. 
Throughout  Lord  Hardwickc's  time,  and 
down  to  ttiat  of  Lonl  Thurlow,  the  dis- 
tinction between  waste  and  trespass  was 
acknowledged ;  and  I  have  frequently 
nlluded  to  the  case  niion  which  Lord 
Thnrlow  tint  hesitated.  A  person  having 
a  close  demised  to  hiiu,  began  to  get  cool 
theit) ;  but  eontiuned  to  work  under  the 
contiguous  close,  belonging  to  another 
person.  And  it  was  held,  that  the  former, 
OS  waste,  would  bo  restrained  ;  but  a*  to 
the  close  which  was  not  demised  to  him. 


the  substance  of  the  inheritance,  the 
liberty  of  bringing  an  action  was  not  all 
the  relief  to  which  in  equity  lie  was 
entitled.  The  interference  uf  the  court  is 
to  prevent  yonr  removing  that  which  is 
his  estate.  -  Upon  that  vrinciple  LotA 
Thnrlow  gntnled  the  injanction  as  to 
biitli.  That  has  since  been  repeatedly 
followed  ;  and  whether  it  was  tres))asH 
under  the  colour  of  another's  right  actually 
enisting  or  not.  If  this  prot«<'tion  would 
be  granted  in  the  ease  of  limber,  coala,  or 
lend  ore,  why  is  it  not  ei]ual1y  tu  bo  ap- 
plieil  to  a  ijuarry  1  The  cotniiarative  value 
cannot  be  considered.  Tlie  present  cstiib- 
lished  course  is  to  sustain  a  bill  for  the 
purpose  of  injiuiction,  connecting  it  with 
llie  ai'connt  in  both  coses,  and  nut  to  pat 
the  pkintilT  to  u>rijc  here  for  an  injunc- 
tion, and  to  go  to  kw  tor  damages." 

'  Case  cited  in  7  Ves.  308  ;  Mitchell  r. 
Dors,  6  Tes.  H7  ;  Smith  r.  Collycr,  2 
Ves.  90 ;  Grey  r.  Duke  of  Northumber- 
land, 17  Ves.  '281 :  anlr.  g  860. 

'  Courthopc  r.  MapiJesden.  10  Ves.  290. 

'  Kinder  r,  .Tones,  17  Ves.  110. 

'  Croekford  r.  Alexander,  15  Ves.  138. 

'  Earl  Cowwr  r.  Baker,  17  Ves.  128. 

'  Thomas  e.  Oakley,  18  Ves.  18*  ! 
Field  r.  Beaumont,  1  Swanst.  203  ;  Nor- 
way V.  Rowe,  IV  Ves.  147,  148,  149,  1S4. 
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think  lit  whethcT  the  persoD  against  whom  such  injuoction  is  sought, 
is  or  is  not  in  possession  under  any  claim  of  title  or  otherwise,  or,'  if 
out  of  possession,  does  or  does  not  claim  a  right  to  do  the  act  sought 
to  be  reetraiaed  under  any  colour  of  title,  and  whether  the  estates 
claimed  by  both,  or  by  either  of  the  parties,  are  legal  or  equitable.^ 

§  929  b.  Injunctions  to  prevent  obstruction  to  ancient  lights  by 
the  erection  of  buildings  are  common.^  And  in  such  cases  the  court 
may  allow  the  building  to  proceed  to  a  certain  height  upon  imposing 
Ruoh  conditions  upon  the  parties  as  they  may  deem  reasonable  ;  but 
it  must  of  course  be  subject  to  the  final  onler  of  the  coui't.  And  if 
the  party  complaining  of  the  injury  fail  to  institute  proceedings  to 
restrain  the  other  party,  until  the  building  is  completed,  the  court 
will  not  interfere,  but  leave  the  party  to  hia  remedy  at  law.*  And  it 
was  held  in  the  case  of  Durrell  v.  Pritchard,*  that  in  cases  of  this 
character,  the  mere  fact  that  the  damage  created  by  obstruction  of 
light  is  completed  before  the  bill  is  filed,  is  not  of  itself  a  sufficient 
ground  for  refusing  a  mandatory  injunction.  In  this  as  in  other  cases 
of  injuiy  to  easements,  the  court  looks  to  the  particular  circumstances 
of  each  case ;  but  it  will  interfere  by  way  of  mandatory  injunction 
only  in  cases  where  extreme  or  very  serious  damage  will  ensue  from 
non-interference." 

§  929  c.  The  owner  of  an  ancient  window  has  an  indefeasible  right 
to  the  enjoyment  of  the  light,  without  reference  to  the  purpose  for 
which  the  light  has  been  before  used,  and  it  is  not  sufficient  for  the 
defendant  to  show  that  the  plaintiff  would,  after  the  erection  of  the 
new  buildings,  still  have  sufficient  light  for  his  present  business  ;  but 
he  must  show  that  for  all  purposes  there  will  be  no  material  diminu- 
tion of  the  light  by  the  proposed  erections.''  Or,  in  other  words,  the 
owner  of  an  ancient  light  is  entitled  to  prevent  bis  neighbour  from 
obstructing  the  access  of  light  so  as  to  render  the  bouse  possessing 

'  Falmouth  (Lord)  r,  Inneys,  Moseley,  Dti  interlocutory  mandatory  injunction  to 

67,  89.  undo  Hots  not  done  pendtnle  Hie.     Hervey 

'  By  this  section  the  old  distinctions  as  r.  Kniitb   I  K.  ft  J.  SSB.     In  this  case  de- 

to  wliBD  the  Court  of  Chancery  would  and  feinkut  had  placed]  a  tile  over  plaintifTs 

when  it  would  not  interfere  in  case  of  trea-  chiiiiTiay-pot.     But  m  general  there  can  be 

paaa  and  wtute,  aa  to  which  see  Lowndes  no  mandatory  provisions  iu  tn  interlocu- 

V.  Settle,  33  L.  J.  Oh,  451  ;  10  Jur.  (k.  s.  )  tory  injunctiou.     For  cases  in   which  u 

ii2S;  andStanfordv.Harlstone,  9Ch,  116,  maitdatoty  injunction   was    refiised,   and 

are  done  away  with.   See  Stan nardi.  Vestry  daiimges  given,  see  Bowes  v.  Law,  »  Eq. 

ofSt.  GUes,  Clerkenwell,  20Ch.  D.  190.  636 ;  Senior  r.  Pawson,  8  Eq.  330.     And 

'  Wilson  r.  Townend,  1  Drew,  k  Sm,  sec  Attorney- General  r.  Mid  Kent,  *c., 

32*  ;  s.  u.  a  Jur.  n.  h.  1109.  K,  Co.,  3  Ch.  100 ;  Kino  r.  Rodkin,  S  Ch. 

*  Cooper  r.  Hubbuek,  7  Jur.  n.  s.  (57.  D.   160  ;  Smith  r.   Smith,  20   En.   fiOO  ; 

'  la  Jur.  N.  B.  16.  Krehl  r.  Burrell,  7  Ch.  1),  581  ;  Holland 

'  A     raandntoty    imonction    may    bo  r.  Worley,  28  Ch."  D.  678 ;  nnd  refer  in 

Cnted,     See  also  Kobsou  r.  Whitting-  S  799  b. 
a,  1  Ch.^  (42  ;  Ayiialey  r,   Olover,  18  '  Vales  c.  Jack,  12  Jur,  N.  s.  305,  1  Ch. 

Eq.  641.    Kven  on  interlocutory  motion.  Tlie  sulyect  ia  very  lucidly  discussed  by 

Bcadol  K.  Perry,  3  Eq.  465.    And  where  Vice-Chanrollor  Wood.     Dent  r.  Auction 

tlic  injury  to  complainant  is  serious,  and  Mart  Co.,  Pilgrim  r.  Same,  12  Jur.  n.«  117. 
expense  to  defendant  slight,  there  may  be 
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the  aDcient  light  substantially  less  fit  for  occupation.^  And  where 
the  owner  of  a  building  having  ancient  lights,  enlarges  or  adds  to  the 
number  of  windows,  he  does  not  thereby  preclude  himself  from  obtain- 
ing an  injunction  to  restrain  the  obstruction  of  the  ancient  lights.^ 
There  is  no  distinction  between  the  right  to  light  and  air  in  regard 
to  town  houses  and  country  houses.'  There  is  no  conclusion  of  law 
that  a  building  will  not  obstruct  the  light  coming  to  a  window  if  it 
permits  the  light  to  fall  on  the  window  at  an  angle  of  not  less  than 
45°  from  the  vertical.  The  question  of  the  amount  of  obstruction  is 
always  a  question  of  fact  depending  on  the  evidence  in  each  case.^ 
The  occupier  of  a  house  has  no  equity  to  restrain  his  neighbours  from 
taking  measures  to  prevent  prescriptive  rights  from  being  acquired 
for  windows  looking  upon  their  land.^ 

§  929  d.  It  seems  questionable  how  far  one  can  prescribe  for  the 
right  to  continue  a  nuisance,  like  discharging  sewage  into  a  stream  ; 
but  if  that  can  be  done,  there  must  be  clear  proof  of  the  continuous 
exercise  of  the  right  for  twenty  years.  The  court  will  interpose  by 
injunction  to  stay  a  nuisance  which  is  serious  and  pennanent,  and 
will  have  reference  not  only  to  its  present,  but  to  its  prospective, 
effect  upon  the  comfort  of  the  occupier  of  the  land,  as  well  as  its 
permanent  value.® 

§  930.  It  is  upon  similar  principles,  to  prevent  irreparable  mis- 
chief, or  to  suppress  multiplicity  of  suits  and  vexatious  litigation, 
that  couiis  of  equity  interfere  in  cases  of  patents  for  inventions,  and 
in  cases  of  copyrights,  to  secure  the  rights  of  the  inventor,  or  author, 
and  his  assigns  and  representatives.  It  is  wholly  beside  the  purpose 
of  the  present  commentaries  to  enter  upon  the  subject  of  the  general 
rights  of  inventors  and  authors,  or  to  state  the  circumstances  under 
which  an  exclusive  property,  in  virtue,  of  those  rights,  may  be  acquired 
or  lost.  Our  observations  will  rather  be  limited  to  the  consideration 
of  the  cases  in  which  courts  of  equity  will  interfere  to  protect  those 
rights,  when  acquired,  by  granting  injunctions. 

§  931.  It  is  quite  plain,  that,  if  no  other  remedy  could  be  given  in 
cases  of  patents  and  copyrighta  than  an  action  at  law  for  damages, 
the  inventor  or  author  might  be  ruined  by  the  necessity  of  perpetual 
litigation,  without  ever  being  able  to  have  a  final  establishment  of 
his  rights.^ 

§  932.  Indeed,  in  cases  of  this  nature,  it  is  almost  impossible  to 

1  Kelk  tf.  Pearson,  6  Ch.  809.  24  Ch.  D.  1. 

3  Aynaley  «.  Glover,  18  Eq.  544 ;  Tap-         «  Goldamid  v.  Tunbridge  Wella  Com., 

ling  v.  Jones,  11  H.  L.  C.  290.  12  Jur.  N.  s.  808. 

*  Martin  v,  Headon,  2  Eq.  425,  over-  7  Harmer  r.  Plane,  14  Vee.  132 ;  Hogg 
ruling  Clarke  t?.  Clarke,  1  Ch.  16.  t?.  Kirby,  8  Ves.  223,  224  ;  Lawrence  «. 

*  Parker  v.  First  Avenue  Co.,  24  Ch.  Smith,  Jacob,  472 ;  Sturz  r.  De  la  Rue, 
D.  282.  5  Buss.  822. 

'  Bonner  v,  Qreat  Western  Railway  Co., 
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know  the  extent  of  the  injury  done  to  the  party,  without  a  discovery 
from  the  party  guilty  of  the  infringement  of  the  patent  or  copyright ; 
and  if  it  were  otherwise,  mere  damages  would  give  no  adequate  relief. 
For  example,  in  the  case  of  a  copyright,  the  sale  of  copies  by  the 
defendant  is  not  only  in  each  instance  taking  from  the  author  the 
profit  upon  the  individual  book,  which  he  might  otherwise  have  sold; 
but  it  may  also  be  injuring  him,  to  an  incalculable  extent,  in  regard 
to  the  value  and  disposition  of  his  copyright,  which  no  inquiry  for  the 
puipose  of  damages  could  fully  ascertain.^ 

§  933.  In  addition  to  this  consideration,  the  plaintiff  could  at  law 
have  no  preventive  remedy,  which  should  restrain  the  future  use  of 
his  invention,  or  the  future  publication  of  his  work,  injuriously  to  his 
title  and  interest  And  it  is  this  preventive  remedy  which  consti- 
tutes the  peculiar  feature  of  equity  jurisprudence,  and  enables  it  to 
accomplish  the  great  purposes  of  justice.  Besides,  in  most  cases  of 
this  sort,  the  bill  usually  seeks  an  account,  in  one  case  of  the  books 
printed,  and,  in  the  other,  of  the  profits  which  have  arisen  from  the 
use  of  the  invention,  from  the  persons  who  have  pirated  the  same. 
And  this  account  will,  in  all  cases  where  the  right  has  been  already 
established,  or  is  established  under  the  direction  of  the  court,  be 
decreed  as  incidental,  in  addition  to  the  other  relief  by  a  perpetual 
injunction.- 

§  934.  In  cases,  however,  where  a  patent  has  been  granted  for  an 
invention,  it  is  not  a  matter  of  course  for  courts  of  equity  to  interpose 
by  way  of  injunction.  If  the  patent  has  been  but  recently  granted, 
and  its  validity  has  not  been  ascertained  by  a  trial  at  law,  the  court 
will  not  generally  act  upon  its  own  notions  of  the  validity  or  invalidity 
of  the  patent,  and  grant  an  immediate  injunction  ;  but  it  will  require 
it  to  be  ascertained  by  a  trial  in  a  court  of  law,  if  the  defendant  denies 
its  validity,  or  puts  the  matter  in  doubi^  But,  if  the  patent  hafe  been 
granted  for  some  length  of  time;  and  the  patentee  has  put  the  inven- 
tion into  public  use  ;  and  has  had  an  exclusive  possession  of  it  .under 
his  patent  for  a  period  of  time,  which  may  fairly  create  the  just  pre- 
sumption of  an  exclusive  right,  the  court  will,  in  such  a  cas^  oi^li- 
narily  interfere  by  wa)'  of  preliminary  injunction,  pending  the  pro- 
ceedings ;    reserving,  of  course,  unto   the   ultimate  decision  of  the 


»  Hogg  r.  Kirby,  8  Ves.  223,  22i,  225  ; 
Wilkins  r.  Aikin,  17  Ves.  424  ;  Lawreiuc 
V.  Smith,  Jacob,  472. 

=  Hogg  r.  Kirby,  8  Ves.  223,  224,  225 ; 
Bnily  r.  Taylor,  1  Tamlyn,  295  ;  Univer- 
sities of  Oxford  and  Cambridge  v.  Ricbard- 
8on,  6  Ves.  705,  706 ;  Baily  r.  Taylor,  1 
Ru88.  &  Mylne,  73 ;  Sheriff  r.  Coatcs,  1 
Russ.  &  Mylne,  159 ;  Geary  v.  Norton,  1 
De  Gex.  &  Smale,  9.  The  copyright  laws 
authorize  the  delivery  np  of  the  pirated 


edition  to  the  proprietor  of  the  copyrfeht. 
A  question  has  arisen  whether  this  light 
existed  at  the  common  law%  independent 
of  the  statutes.  See  Mr.  Vicc-Chancellor 
AViffram's  observations  upon  this  point,  iu 
Colbiim  r.  Simms,  2  Hare,  543,  558. 

3  Martin  r.  Wright,  6  Sim.  297 ;  Bram- 
wcU  r.  Halcomb,  8  Mylne  &  Craig,  737  ; 
Spottiswoode  r.  Clarke,  2  Phillips,*  Ch. 
156  ;  Stevens  v.  Keating,  ib.  333. 
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cause,  its  own  final  judgment  on  the  merits.^  And  an  iujunction 
will  be  granted  not  only  before,  but  after  the  time  limited  for  the 
expiration  of  a  patent,  to  restrain  the  sale  of  machines,  piratically 
manufactured  in  violation  of  the  patent,  while  it  was  in  force.^ 

§  935.  Similar  principles  apply  to  cases  of  copyright.*  But  it 
does  Qot  seem  indispensable  to  relief  in  either  case,  that  the  party 
should  have  a  strictly  legal  title.  It  is  sufficient  that  under  the 
patent  or  copyright,  the  party  has  a  clear  equitable  title.*  Formerly, 
indeed,  courts  of  equity  would  not  interfere,  by  way  of  injunction,  to 
protect  copyrights,  any.  more  than  patent-rights,  until  the  title  had 
been  established  at  law.^  But  the  present  course  is  to  exercise  juria- 
dicti^on  in  all  cases  where  there  is  a  clear  colour  of  title,  founded  up^n 
a  long  possession  and  assertion  of  right,® 

§  936.  There  are  some  peculiar  principles,  applicable  to  cases  of 
copyright,  which  deserve  notice  in  this  place,  and  are  not  generally 
applicable  to  patents  for  inventions.     In  the  first  place,  no  copyright 


*  HiU  r.  Tliompson,  3  Meriv.  622,  628  ; 
Universities  of  Oxford,  &c.,  r.  Richardson, 
6  Ves.  706, 707  ;  Harmer  i?.Plane,14  Ves.  130. 
Lord  Cottenham,  in  Bacon  v.  Jones  (4  Mylne 
A  Craig,  433,  436),  made  tlie  foUomng  re- 
marks on  the  mode  of  granting  injnuctions 
in  cases  of  patents :  "  When  a  party  ap- 
plies for  the  aid  of  the  court,  the  applica- 
tion for  an  injunction  is  made  either  during 
the  progress  of  the  suit  or  at  the  hearing  ; 
and,  in  both  cases,  I  apprehend,  great  lati- 
tude and  discretion  are  allowed  to  the 
court  in  dealing  with  the  application. 
AVhen  the  application  is  for  an  interlocu- 
tory injunction,  several  courses  are  open  ; 
the  court  may  at  onco  grant  the  injunc- 
tion, simpliciUr,  without  more, — a  course 
which,  though  perfectly  competent  to  the 
court;,  18  Bot  very  likely  to  be  taken, 
where  the  defendant  rtiises  a  question  as 
to  the  validity  of  the  plaintifTs  title  ;  or  it 
may  follow  the  more  usual,  and,  as  I  ap- 
prehend, more  wholesome  practice,  in  such 
a  case,  of  either  granting  an  injunction, 
and,  at  the  same  time,  directing  the  plain- 
titi'  to  proceed  to  establish  his  legal  title, 
or  of  reauiring  him  lirst  to  establish  his 
title  at  taw,  and  suspending  the  grant  of 
the  injunction  until  the  result  of  the  legal 
investigation  has  been  ascertained,  the  de- 
fendant in  the  meantime  keeping  an  ac- 
count. Which  of  these  several  courses 
ought  to  be  taken  must  depend  entirely 
upon  the  discretion  of  the  court,  according 
to  the  case  made.  When  the  cause  comes 
to  a  hearing,  the  court  has  also  a  large 
latitude  left  to  it ;  and  I  am  far  from  say- 
ing that  a  case  may  not  arise,  in  which, 
even  at  that  stage,  the  court  will  be  of 
o[)inion  that  the  injunction  may  properly 
be  granted,  without  having  recourse  to  a 
trial  at  law.  The  conduct  and  dealings 
of  the  parties,  the  frame  of  the  pleadings, 


the  nature  of  the  patent^right,  and  of  the 
evidence  by  which  it  is  established,  these 
and  other  circumstances  may  combine  to 
produce  such  a  result ;  although  this  is 
cei'tainly  not  very  likely  to  happen,  and  I 
am  not  aware  of  any  case  in  which  it  has 
happened.  Nevertheless,  it  is  a  course 
unquestionably  competent  to  the  eoHrt, 
provided  a  case  be  presented  which  satisfies 
the  mind  of  the  judge  that  such  a  course, 
if  adopted,  will  do  justice  between,  the 
parties.  Again,  the  court  may,  at  tlie 
hearing,  do  that  which  is  the  more  or- 
dinary course;  it  may  retain  the  bill, 
giving  the  plaintiff  the  opportunity  of 
tirst  establishing  his  right  at  law.  There 
still  remains  a  third  course,  the  propriety 
of  which  must  also  dejjend  upon  the  cir- 
cumstances of  the  case,  that  of  at  once 
dismissing  the  bill." 

*  Croflsley  t?.  Derby  Gas  Light  Company, 
1  Russ.  &  Mylne,  166,  note. 

'  Universities  of  Oxford  and  Cambridge 
V.  Richardson,  6  Ves,  706,  706  ;  Wiikins  v. 
Aikiu,  17  Ves.  424. 

*  Mawman  v,  Tegg,  2  Russ.  385  ;  Sweet 
17.  Cater,  11  Sim.  572  ;  Simms  v.  Marry  at, 
17  Q.  B.  281. 

*  Baron  Eyre,  in  Lcardet  v.  Johnson, 
1  Y.  &  Coll.  New  R.  527,  532,  note,  said : 
"The  ordinary  relief  in  the  case  of  a 
patent  is  an  injunction  and  account- 
Where  the  right  is  disputed,  the  court 
ex])ects  that  to  be  ascertained  by  a  trial 
at  law."  See  Spottiswoode  v.  Clarke,  2 
Phillips,  154. 

*  Tonson  v.  Walker,  3  Swanst.  679. 
As  to  bills  by  aliens  to  enjoin  the  violation* 
of  a  copyright,  See  Ollendorff  v.  Black  ; 
Cocks  r.  Purday,  5  Com.  B.  860  ;  6  id. 
69;  Boosey  v.  Purday,  4  Exch.  145; 
Boosoy  V.  Jefferys,  Buxton  r.  James,  3  De 
Gex  &  Smale,  80. 
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can  exist,  consistently  with  principles  of  public  policy,  in  any  work  of 
a  clearly  irreligious,  immoral,  libellous,  or  obscene  description.  In 
the  case  of  an  asserted  piracy  of  any  such  work,  if  it  be  a  matter  of 
any  real  doubt,  whether  it  falls  within  such  a  predicament  or  not, 
courts  of  equity  will  not  interfere  by  injunction  to  prevent  or  to 
restrain  the  piracy  ;  but  will  leave  the  party  to  his  remedy  at  law.^ 

§  937.  It  is  true,  that  an  objection  has  been  taken  to  this  course 
of  proceeding,  that  by  refusing  to  interfere  in  such  cases  to  suppress 
the  publication,  a  court  of  equity  virtually  promotes  the  circulation 
of  oflFensive  and  mischievous  books.  But  the  objection  vanishes, 
when  it  is  considered  that  the  court  does  not  affect  to  act  as  a  cen8or 
mo7ntm,  or  to  punish  or  restrain  injuries  to  society  generally.  It 
simply  withholds  its  aid  from  those  who,  upon  their  own  showing, 
have  no  title  to  protection,  or  to  assert  a  property  in  things  which 
the  law  will  not,  upon  motives  of  the  highest  concern,  permit  to  be 
deemed  capable  of  founding  a  just  title  or  property.' 

§  f)38.  The  soundness  of  this  generous  principle  can  hardly  admit 
of  a  question.  The  chief  embarrassment  and  diflSculty  lie  in  the 
application  of  it  to  particular  cases.  If  a  court  of  equity,  under 
colour  of  its  general  authority,  is  to  enter  upon  all  the  moral,  theo- 
logical, metaphysical,  and  political  inquiries,  which,  in  past  times, 
have  given  rise  to  so  many  controversies,  and  in  the  future  may  well 
be  supposed  to  provoke  many  heated  discussions  ;  and  if  it  is  to 
decide  dogmatically  upon  the  character  and  bearing  of  such  discus- 
sions, and  the  rights  of  authors,  growing  out  of  them  ;  it  is  obvious, 
that  an  absolute  power  is  confeired  over  the  subject  of  liteiury  pro- 
perty, which  may  sap  the  very  foundations  on  which  it  rests,  and 
retard,  if  not  entirely  suppress,  the  means  of  arriving  at  physical,  as 
well  as  metaphysical,  truths.  Thus,  for  example,  a  judge,  who  should 
happen  to  believe  that  the  immateriality  of  the  soul,  as  well  as  its 
immortality,  was  a  doctrine  clearly  revealed  in  the  Scriptures  (a  point 
upon  which  very  learned  and  pious  minds  have  been  greatly  divided), 
would  deem  any  work  antichristian  which  should  profess  to  deny  that 
point,  and  would  refuse  an  injunction  to  protect  it.  So,  a  judge,  who 
should  be  a  Trinitarian,  might  most  conscientiously  decide  against 
granting  an  injunction  iu  favour  of  an  author  enforcing  Unitarian 


^  I  am  not  unaware  that  Lord  Eldon 
}ias  held  the  opposite  of  this  doctrine ; 
and  that  is,  that  if  it  does  admit  of  real 
doubt,  whether  the  work  be  irreligious, 
.immoral,  libellous,  or  seditious,  or  not, 
an  injunction  ought  to  be  denied,  upon 
tlie  Hi  ere  ^ound  of  the  doubt.  It  has 
been  thought  that  there  is  great  difficulty 
iu  adopting  this  doctrine,  denying  the 
protection  of  an  injunction  in  matters  of 


property  upon  mere  doubts.  PrimdfacU 
the  copyright  confers  title ;  and  the  wms 
is  on  the  other  side  to  show  clearly  that, 
notwithstanding  the  copyright,  there  is  an 
intrinsic  defect  m  the  title.  See  Lawrence 
V.  Smith,  Jacob,  472. 

2  Walcot  r.  Walker,  7  Ves.  1 ;  Southey 
V.  Sherwood,  2  Meriv.  486  ;  Lawrence  «, 
Smith,  Jacob,  471 ;  id.  474,  note. 
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views ;  when  another  judge,  of  opposite  opinions,  might  not  hesitate 
to  grant  it.^  • 

§  939.  In  the  next  place,  in  cases  of  copyright,  difficulties  often 
arise,  in  ascertaining  whether  there  has  been  an  actual  infringement 
thereof,^  which  are  not  strictly  applicable  to  cases  of  patents.  It  is, 
for  instance,  clearly  settled  not  to  be  any  infringement  of  the  copy- 
right of  a  book,  to  make  bond  fide  quotations  or  extracts  from  it,  or 
a  bond  fide  abiidgement  of  it ;  or  to  make  a  bond  fide  use  of  the  same 
common  materials  in  the  composition  of  another  work.^  And  a  work, 
consisting  partly  of  coyipilations  and  selections  from  former  works, 
and  partly  of  original  compositions,  may  be  the  subject  of  copyright.* 
But  what  constitutes  a  bwid  fide  case  of  extracts  or  a  bond  fide 
abridgement,  or  a  bond  fide  use  of  common  materials,  is  often  a  matter 
of  most  embarrassing  inquiry.  The  true  question,  in  all  cases  of  this 
sort,  is  (it  has  been  said),  whether  there  has  been  a  legitimate  use  of 
the  copyright  publication,  in  the  fair  exercise  of  a  mental  operation, 
deserving  the  character  of  a  new  work.  If  there  has  been,  although 
it  may  be  prejudicial  to  the  original  author,  it  is  not  an  invasion  of 
his  legal  rights.  If  there  has  not  been,  then  it  is  treated  as  a  mere 
colourable  curtailment  of  the  original  work,  and  a  fraudulent  evasion 
of  the  copyright.^  But  this  is  another  mode  of  stating  the  difficulty, 
rather  than  a  test  affording  a  clear  criterion  to  discriminate  between 
the  cases.®  Pirating  the  wood  engravings  printed  in  a  book  as  illus- 
tmtions  of  the  stories  therein,  and  using  them  in  a  book  as  illustra- 
tions of  different  stories,  is  an  infringement  of  a  copyright,  which  may 
be  restrained  by  injunction.'^  It  has  been  held  that  a  prose  transla- 
tion of  a  copyright  prose  romance,  having  no  qualities  of  a .  para-, 
phrase,  is   not  an  infringement  of  the   author's  copyright  of  the 


^  Lawrence  v.  Smith,  Jacob,  471. 

'It  is  au  infriDgement  for  the  pro- 
prietor of  an  encyclopaedia  to  publish,  in 
another  form,  an  article  written  expressly 
for  publication  in  such  encycloptedia. 
Hereford  v.  Griffin,  16  Simons,  190.  See 
as  to  infringement  in  publication  of  a 
directory,  KeUy  v.  Morris  1  Eq.  697  ; 
Morris  v.  Ashbee,  7  £q.  34 ;  Morris  v 
Wright,  6  Ch.  279.  As  to  what  degree  of 
similarity  constitutes  infringement,  see 
Mack  V.  Fetter,  14  Eq.  431 ;  McCrea  v. 
Holdsworth,  6  Ch.  418,  explaining  Holds- 
worth  V.  McCrea,  L.  R.  2  H.  L.  380  ;  Pike 
V.  Nicholas,  5  Ch.  251.  As  to  what  consti- 
tutes ** joint  authorship,"  see  Levy  v. 
Kutley,  6  C.  P.  523.  As  to  what  is  a 
** translation"  of  a  play,  sec  Wood  v. 
Chart,  10  Ea.  193. 

3  CampbeH  v.  Scott,  11  Simons,  31. 

*  Lewis  V.  Fullarton,  2  Beavan,  6. 

*  Wilklns  V.  Aikin,  17  Ves.  426,  426. 

*  See  Campbell  r.  Scott,  11  Simons,  31  ; 
Bramwell  v.  Halcomb,  3  Mylne  &  Craig, 


737  ;  Lewis  v.  Fullarton,  2  Beavan,  6. 
Where  the  borrowed  matter  made  up  about 
a  third  of  the  book,  but  there  was  full 
acknowledgment  of  the  source,  it  was  ?uld 
that,  though  the  intention  was  honest,  as 
the  result  would  be  to  impair  plaintiff's 
sales,  equity  would  interfere.  Scott  v. 
Stanford,  3  Eq.  718. 

'  Bogue  V.  Houlston,  5  De  Gex  k  Smale, 
267  ;  Bradbury  r.  Hotten,  8  Ex.  1.  And 
photographing  is  within  the  prohibition. 
Gambart  v.  Ball,  14  C.  B.  N.  s.  306.  But 
in  Nottage  v,  Jackson,  11  Q.  B.  D.  627,  it 
was  held  that  a  firm  who  carried  on  busi- 
ness as  photographers,  but  who  did  not 
actually  take  photographs  themselves, 
could  not  restrain  the  publication  of  a 
photograph  taken  bv  one  of  their  assis- 
tants, on  the  ground  that  they  were  not 
the  ** authors"  of  the  photograph  within 
the  meaning  of  the  Copyii^ht  Act,  1862  ; 
and  the  court  expressed  their  opinion  that 
the  man  who  actually  took  the  photo- 
graph was  the  **  author." 
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original,  although  the  author  had  procured  the  work  to  be  trans- 
lated into  the  same  language  as  the  alleged  infringement,  and 
in  that  language  also  copyrighted.^  A  person  writing  words  to 
an  old  air,  and  procuring  an  accompaniment  and  preface,  and 
pablishing  the  whole  together,  is  entitled  to  a  copyright  in  the 
whole.^ 

§  940.  A  difficulty  of  a  similar  character  often  arises,  in  the  ascer- 
tainment of  the  fact  whether  a  work  is  original  or  not.  Of  some 
intellectual  productions,  the  originality  admits  of  as  little  doubt  as 
the  originality  of  some  inventions  or  disco^ries.  But,  in  a  great 
variety  of  cases,  the  differences  between  the  known  and  the  unknown, 
between  the  new  and  the  old,  between  the  original  and  the  copy, 
depend  upon  shades  of  distinction  extremely  minute  and  almost 
inappreciable.  It  is  obvious  that  there  can  be  no  monopoly  of 
thoughts,  or  of  the  expression  of  them.  Language  is  common  to 
all ;  and  in  the  present  advanced  state  of  literature,  and  learning,  and 
^science,  most  species  of  literary  works  must  contain  much  which  is 
old  and  well  known,  mixed  up  with  something  which  perhaps  is  new, 
peculiar,  and  original.  The  character  of  some  works  of  this  sort  may, 
beyond  question,  be  in  the  highest  sense  original ;  such,  for  example, 
as  the  works  of  Shakespeare,  and  Milton,  and  Pope,  and  Sir  Walter 
Scott ;  although  all  of  them  have  freely  used  the  thoughts  of  othei-s. 
Of  others,  again,  the  original  ingredients  may  be  so  small  and 
scattered,  that  the  substance  of  the  volumes  may  be  said  to  embrace 
little  more  than  the  labour  of  sedulous  transcription,  and  colourable 
curtailment  of  other  works.  There  are  others  of  an  intermediate 
class,  where  the  intermixture  of  original  and  borrowed  materials  may 
be  seen  in  proportions  more  nearly  approaching  to  an  equality  with 
each  other.  And  there  are  others,  again,  as  in  cases  of  maps,  charts, 
ti'anslations,  and  road-books,  where  the  materials  being  equally  open 
to  all,  there  must  be  a  close  identity  or  similitude  in  the  very  form 
and  use  of  the  common  materials.  The  difficulty  here  is,  to  distin- 
guish what  belongs  to  the  exclusive  labours  of  a  single  mind  from 
what  are  the  common  sources  of  the  materials  of  the  knowledge  used 
by  all.  Suppose,  for  instance,  the  case  of  maps  ;  one  man  may  pub- 
lish the  map  of  a  country ;  another  man,  with  the  same  design,  if  he 
has  equal  skill  and  opportunity,  may  by  his  own  labour  produce 
almost  a  facsimile.  He  has  certainly  a  right  so  to  do.  But  then 
from  his  right  tfirough  that  Qiedium,  it  does  not  follow  that  he  would 
be  at  liberty  to  copy  the  other  map,  and  claim  it  as  his  own.  He 
may  work  on  the  same  original  materials ;  but  he  cannot  exclusively 

»  Murray  v,  Bogue,  Drewry,  353.  C.  P.  97  ;  Wood  r.  Booscy,  3  Q.  B.  (Ex. 

>  Leader  v.  Purday,  18  Law  J.  K.  s.      Ch.)  223. 
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and  evasively  use  those  already  collected  aad  embodied  by  the  skill, 
induBtry,  and  expenditures  of  another.^ 

§  941.  In  some  cases  of  this  nature  a  court  of  equity  will  take 
upon  itself  the  task  uf  inspection  and  comparison  of  books  nJiegod  to 
be  a  piracy.^    But  the  usual  practice  is,  to  refer  the  subject  to  a  chief 


tiifT^b* 


'  W'illtins  V.  Aikiii,  17  Ves.  424,  *25  ; 
Longman  v.  Wincbester,  16  Ves.  299, 
271  ;  Manhewaon  r.  Stocltdile,  12  Vea. 
270 ;  Cnrey  c.  Fujleii,  5  Vos.  24,  The 
<»se  of  Cttiiipbell  r.  Scott,  11  Simons,  SI, 
waa  for  an  ullcged  piracy  in  tnking  ]a,Tge 
selections  from  the  work  of  tha  tioct  Camp- 
lietl.  On  that  occasion  the  Vice-Chan- 
ivllor  said  :  "  In  this  cade  tlio  legal  right 
'  riind/aeu,  qnite  clear  with  the  plain- 
')eciia»e  it  is  not  denieil  that  thp 
'.s  complained  of  are  taken  literally 
an  they  Bt«na  Tnmi  the  plaintiif 'b  work. 
Then  Is  the  work  complaiued  of  anything 
like  an  abridgement  of  the  plahitifTa  work, 
or  a  criti<[ue  upon  it !  8olne  of  the  poema 
are  given  entire ;  and  large  extnicta  are 
gtTcu  ftom  other  poems ;  and  I  cnniiot 
think  that  it  can  be  consideied  ua  a  book 
of  criticism,  vheii  you  observe  the  way  in 
which  it  is  composed.  It  contains  TBO 
pages,  34  of  which  are  taken  up  by  a 
geiieral  disquisition  upon  the  nature  of  the 
octry  of  toe  niuetecnth  century  ;  then. 


7S6  pafKB  of  selections  from  the  works  of 
other  authors ;  and,  therefore,  I  cannot 
think  that  the  work  complained  of  can,  in 
any  sense,  bo  said  to  be  a  book  of  criti- 
cism. If  there  were  critical  notes  ap- 
pended to  each  aeparate  passage,  or  to 
several  of  the  passages  m  suceesaion, 
which  might  illustrate  them,  and  show 
from  whence  Mr,  Campbell  liad  borrowed 
an  idea,  or  what  idea  he  hud  communi- 
cated to  others,  I  could  uudentand  that 
to  be  a  [air  criticism.  But  tiiere  is,  Urst 
of  all,  a  general  esaay,  then  there  follows 
a  mass  of  pirated  matter,  which,  in  fact, 
constitutes  the  value  of  the  volume.  Tbeu 
it  is  said  that  there  in  no  animiiji/umiiiii  ; 
but  if  A.  takes  the  property  of  B.,  tlio 
imimuf  farandi  is  inferred  from  the  act. 
Here  thera  is  a  very  distinct  taking,  and, 
iu  my  opinion,  it  has  been  done  in  a 
manner  which  the  law  will  not  permit. 
Roworth  V.  Wilkca  was  a  case  in  which  75 
pages  of  a  treatise,  consisting  of  1 1 8  i>agc<<, 
were  taken  and  inserted  in  a  very  volumi- 
nouawork,  The  Eie^clopaedia  LotuHiunaix ; 
and,  although  the  matter  taken  farmoil 
hut  a  very  small  projiortion  of  the  work 
into  which  it  was  introduceil,  the  jury 
found  for  the  plaintifi',  who  was  the  author 
of  the  trcHtiae.  I  do  not  think  that  it  is 
iieccaanry  for  mo  to  cotiaider  whether  the 
■Sections  in  this  case  are  the  very  cream 
and  essence  of  all  that  Mr.  Campbell  ever 
wrota ;  but,  it  is  pretty  plain  that  they 


would  nut  have  been  inserted  iu  the  de- 
fendant's work  unless  the  party  who  selectxt 
them  thought  that  they  were  very  attrac- 
tive in  themselves.  However,  it  so  liap-' 
pens  that,  in  turniuif  over  the  pages  of  the 
defendnot'a  publication,  I  tind  an  cxtrst.-t 
from  Tht  PUaiuTi-^  of  Hope,  which  is  tlie 
only  part  of  that  poem  of  which  I  hare 
a  distinct  recollection  ;  and  1  have  reason 
to  snpiiose  that  is  a  very  striking  paasage, 
because  it  hna  remaincil  impressed  apoii 
my  incmoiy  for  so  many  years.  Then  it 
is  said  that,  with  res|ie<;t'to  thi«e  of  the 
selected  poems,  the  court  ought  not  to  in- 
terfere iu  the  present  case.  I  admit  that 
they  are  not  contained  in  Monou's  edition 
of  the  plaintilf's  works,  published  in  1840 ; 
but,  nevertheless,  there  is  a  general  state- 
ment, in  the  bill,  that  the  plaintitf  com- 
posed them  all.  And  I  observe,  that  Mr.  . 
Campbell  is  the  sole  plaintiff  ;  the  bill  is 
not  liled  by  him  and  Mr.  Hoxon  alone, 
but  by  Mr.  Canipliell  solely  ;  and  1  con- 
sider that  his  copyright  in  those  three 
poems  is  entitled  to  protection  equally 
with  his  copyright  in  the  rest  of  the  mat- 
ters, which  unquestioaabty  have  been 
]>irated  from  Hoxon's  edition  and  copied 
Into  the  work  complained  of.  Then  the 
only  question  is,  whether  there  has  been 
such  a  damnum  as  will  justify  tlio  party 
in  applying  to  the  court ;  because  injuria 
there  clearly  has  been.  Wliat  has  been 
done  is  against  the  right  of  the  plaintiff'. 
Xow,  in  my  opinion,  he  is  the  person  beat 
able  to  jndgo  of  that  himself  ;  and,  if  the 
court  does  clearly  sec  that  there  has  been 
anything  done  which  tends  to  an  injury,  I 
cannot  but  think  that  the  attest  rule  is,  to 
follow  the  legal  right  and  grant  the  in- 
junction." Iu  Bramwelt  v.  Halcomb,  Lord 
Cottenliam  said  :  '*  When  it  comes  to  a 
question  of  quantity,  it  muat  be  very 
vagiio.  One  writer  might  take  all  the 
vital  part  of  another's  book,  though  it 
might  be  but  a  small  proportion  of  the 
book  in  quaiilitj-.  It  is  not  only  quantity, 
bat  value,  tiiat  is  always  looked  to.  It  is 
useless  to  refer  to  any  particular  coses  as 
to  quantity.  In  my  view  of  the  law,  LonI 
Eld.)n,  in  Wilkins  v.  Aikin,  17  Vbb.  422, 

Eit  the  question  on  a  most  proper  footing, 
e  aays  :  '  The  question  upou  the  whole 
is,  whether  this  is  a  legitimate  use  of  the 
plaintilf's  publication  in  Ule  fair  exercise 
of  a  mental  operation,  deserving  the  chn- 
raeter  of  an  original  work,' "  See  also 
Scott  V.  Stauford,  3  Eq.  718  ;  Bradbury  v. 
Hotten,  a  Ex.  1  :  Motris  n.  Wright,  S  Ch. 
279. 
*  Lewis  V.  FoUartoii,  2  Beavu,  6, 
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contractors,  the  assignees,  with  the  solvent  partners  of  the  new  firm, 
to  whom  the  work  had  heen  assigned  by  their  predecessors,  assigned 
to  other  law  publishers  all  the  interest  of  the  firm  in  the  work  and 
all  the  unsold  copies  ;  it  was  held  that  the  purchasers  had  no  share  in 
the  copyright  of  the  work,  and  were  not  entitled  to  an  injunction  to 
restrain  the  publication  of  a  new  edition  by  another  publisher,  with 
the  author's  concurrence,  the  agreement  being  held  to  be  of  a  per- 
sonal nature,  on  both  sides,  and  the  benefit  of  it  not  assignable,  except 
by  mutual  consent  of  the  parties.  And  Stevens  v,  Benning  was  fol- 
lowed in  the  late  case  of  Hole  u  Bradbury.^  The  same  doctrines  were 
substantially  reaffirmed  by  Vice-Chancellor  James,  in  the  case  of 
Jarrold  v.  Heywood.^ 

§  942.  In  cases  of  the  invasion  of  a  copyright  by  using  the  same 
materials  in  another  work,  of  which  a  large  proportion  is  original,  it 
constitutes  no  objection  that  an  injunction  will  in  eflfect  stop  the  sale 
and  circulation  of  the  work  which  so  infringes  upon  the  copyright. 
If  the  parts  which  are  original  cannot  be  separated  from  those  which 
are  not  original,  without  destroying  the  use  and  value  of  the  original 
matter,  he  who  has  made  the  improper  use  of  that  which  did  not 
belong  to  him  must  suffer  the  consequences  of  so  doing.  If  a  man 
mixes  what  belongs  to  him  with  what  belongs  to  another,  and  the 
mixture  is  forbidden  by  the  law,  he  must  again  separate  them,  and 
bear  all  the  mischief  and  loss  which  the  separation  may  occasion. 
The  same  rule  applies  to  the  use  of  literary  matter.^  It  proceeds 
upon  the  same  general  principle  of  justice  which  applies  to  tlie 
ordinaiy  case  of  a  confusion  of  property  by  premeditation  or  wanton 
impropriety.* 

§  943.  We  may  now  proceed  to  the  consideration  of  other  cases. 


1  12  Ch.  D.  886.  See  also  Beade  v. 
BeDtley,  8  Kay  k  Johnson,  278 ;  s.  c.  4 
Kay  k  J.  656. 

M8  W.  R.  279.  See  aUo  Pike  v. 
Nicholas,  5  Ch.  251  ;  where  the  same  sub- 
ject is  learnedly  discussed  in  the  Court 
of  Chancexy  Appeal.  See  also  Morris  v, 
Wright,  id.  827.  An  assignment  of  copy- 
right does  not  prevent  assignor  from  gomg 
on  to  sell  the  copies  he  had  on  hand. 
Taylor  v.  Pillow,  7  Eq.  418. 

"  Mawman  v,  Tegg,  2  Buss.  390,  891. 
But  see  Baily  v.  Taylor,  1  Tamlyn,  295. 
See  also  Jarrold  v.  Houlston,  where  this 
point  is  very  extensively  and  thoroughly 
discussed.     8  Kay  k  J.  708. 

*  Story,  Comm.  on  Bailment,  §  40 ;  anUf 
§§  468,  628.  The  proprietor  of  a  news- 
impcr  may  enjoin  piracy  ;  but  if  the  matter 

f>irated  is  something  easily  obtained,  and 
iable  to  continual  change,  as  a  list  of  a 
pack  of  hounds,  &c.,  equity  will  not  grant 
ao  interlocutory  ii\j  unction.     Cox  v.  Land, 


kc,  Co.,  9  £q.  324.  But  in  order  to 
give  the  proprietor  of  a  newspaper  the 
right  to  sue  for  a  piracy,  the  newspaper 
must  be  registered,  and  the  proprietor 
must  show  not  merely  thnt  the  author  of 
the  article  has  been  paid  for  his  services, 
but  that  the  article  has  been  composed  on 
the  terms  that  the  copyright  therein  shall 
belong  to  the  proprietor.  Walter  v.  Home, 
17  Ch.  D.  708.  There  may,  it  seems,  be 
copyright  in  a  part  of  a  book.  Lo w  r .  Wan  1 , 
6  Eq.  415.  But,  as  a  general  rule,  there 
cannot  be  any  copyright  in  the  title  of 
a  book.  Dicks  v.  Yates,  18  Ch.  D.  76. 
Compare  Weldou  v.  Dicks,  10  Ch.  D.  247. 
There  can,  under  the  Copyright  Act,  5  k 
6  Vict.  c.  45,  be  a  right  to  cop}Tight  in  an 
illustrated  ctttalogue  of  articles  of  furniture, 
for  a  collection  of  prints  published  to- 
gether in  a  volume  is  a  book  within  the 
meaning  of  the  Copyright  Acts  and  the 
proper  subject  of  copyright,  thoujrh  it  con- 
tains no  ietteqire.os  such  as  could  be  the 
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sion  of  this  sort,  the  question  arose,  whether  letters,  having 

racter  of  literary  compositions,  remained  in  any  respect  the 

y  of  the  writer,  after  they  were  transmitted  to  the  person  to 

they  were  addressed.     It  was  held  that  they  did ;  that  by 

^  letters  the  writer  does  not  part  wholly  with  his  property 

'^   literary  compositions,  nor  give  the   receiver   the  power  of 

"^hing  them,  and  that  at  most  the  receiver  has  only  a  special 

'rty   in   them,  and   possibly   may  have   the   property  of  the 

r.    But  this  does  not  give  a  license  to  any  person  whatsoever 

)ublish  them  to  the  world  ;  and  at  most  the  receiver  has  only 

mt  property  with  the  writer.     Whether  he  is  to  be  considered 

laving  such  joint  property  or  not,  letters  having  the  character  of 

rary  composition  must  be  treated  as  within  the  laws  protecting 

.i  rights  of  literary  property ;  and  a  violation  of  those  rights  in  that 

stance  is  attended  with  the  same  legal  consequences  as  in  the  case 

an  unpublished  manuscript  of  an  original  composition  of  any  other 

%iScription.^ 

§  945.  In  Lee  v,  Pritchard,^  Lord  Eldon  explained  the  "doctrine  of 
^ourts  of  equity  on  this  subject  to  be  founded,  not  on  any  notion  that 
whe  publication  of  letters  would  be  painful  to  the  feelings  of  the  writer, 
but  upon  a  civil  right  of  property,  which  the  court  is  bound  to  respect. 
That  the  property  is  qualified  in  some  respects ;  that,  by  sending  a 
letter,  the  writer  has  given,  for  the  pui-pose  of  reading  it,  and  in  some 
cases  of  keeping  it,  a  property  to  the  person  to  whom  the  letter  is 
addressed  ;  yet,  that  the  gift  is  so  restrained,  that,  beyond  the  pur- 
poses for  which  the  letter  is  sent,  the  property  is  in  the  sender. 
Under  such  circumstances,  it  is  immaterial  whether  the  intended 
publication  is  for  the  purpose  of  profit  or  not.  If  for  profit,  the  party 
is  then  selling ;  if  not  for  profit,  he  is  then  giving  that,  a  portion  of 
which  belongs  to  the  writer. 

§  946.  A  question  has  been  made,  and  a  doubt  has  been  suggested, 
how  far  the  like  protection  ought  to  be  given,  to  restrain  the  publi- 
cation of  mere  private  letters  on  business  or  on  family  concerns,  or 
on  matters  of  personal  friendship,  and  not  strictly  falling  within  the 
line  of  literary  compositions.^  In  a  moral  view  the  publication  of 
such  letters,  unless  in  cases  where  it  is  necessary  to  the  proper  vindi- 
cation of  the  rights  or  conduct  of  the  party  against  unjust  claims  or 
injurious  imputations,  is  perhaps  one  of  the  most  odious  breaches  of 
private  confidence,  of  social  duty,  and  of  honourable  feelings,  which 
can  well  be  imagined.  It  strikes  at  the  root  of  all  that  free  and 
mutual  interchange  of  advice,  opinions,  and  sentiments  between  rela- 

^  Pope  V.  Curl,  2  Atk.  342  ;  Lord  Per-  '  2  Swanst  462. 

ceral  v.  Phipps,  2  Ves.  k  Beam.  19,  24 ;  '  Perceval  v,  Phipps,  2  Ves,  &  Beam. 

Thompsou  V.  Stanhope,  Ambleri  739,  740.      24  to  28. 
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tives,  and  friends,  and  coiTespondents,  which  is  so  essential  to  the 
well-being  of  society  and  to  the  spirit  of  a  liberal  courtesy  and  refine- 
ment. It  may  involve  whole  families  in  great  distress  from  the 
public  display  of  facts  and  circumstances  which  were  reposed  in  the 
bosoms  of  others  under  the  deepest  and  most  affecting  confidence 
that  they  should  for  ever  remain  inviolable  secrets.  It  may  do  more, 
and  compel  every  one,  in  self-defence,  to  write,  even  to  his  dearest 
friends,  with  the  cold  and  formal  severity  with  which  he  would  write 
to  his  wariest  opponents  or  his  most  implacable  enemies.  Cicero  has 
with  great  beauty  and  force  spoken  of  the  grossness  of  such  offence 
against  common  decency.  *'  Quis  enim  unquam,  qui  paulum  modo 
bonoiiim  consuetudinem  nosset,  literas,  ad  se  ab  amico  missas,  offen- 
sione  aliqua  interposita,  in  medium  protulit,  palamque  recitavit? 
Quid  est  aliud,  toUere  a  vit&  vitsB  societatem  quam  toUere  amicorum 
coUoquia  absentium  ?  Quam  multa  joca  solent  esse  in  epistolis,  quae, 
prolate  si  sint,  inepta,  videantur !  Quam  multa  seria,  neque  tamen 
uUo  modo  divulganda  ! "  ^ 

§  947.  It  would  be  a  sad  reproach  to  English  jurisprudence  if 
courts  of  equity  could  not  interpose  in  such  cases  ;  and  if  the  rights 
of  property  of  the  writers  should  be  deemed  to  exist  only  when  the 
letters  were  literary  compositions.  If  the  mere  sending  of  letters 
to  third  persons  is  not  to  be  deemed,  in  cases  of  literary  composition, 
a  total  abandonment  of  the  right  of  property  therein  by  the  sender 
d>  fortiori,  the  act  of  sending  them  cannot  be  presumed  to  be  an 
abandonment  thereof  in  cases  where  the  very  nature  of  the  letters 
imports,  as  matter  of  business,  or  friendship,  or  advice,  or  family,  or 
personal  confidence,  the  implied  or  necessary  intention  and  duty  of 
privacy  and  secrecy. 

§  948.  Fortunately  for  public  as  well  as  for  private  peace  and 
morals,  the  learned  doubts  on  this  subject  have  been  overruled ;  and 
it  is  now  held,  that  there  is  no  distinction  between  private  letters 
of  one  nature  and  private  letters  of  another.  For  the  purposes  of 
public  justice,  publicly  administered,  according  to  the  established 
institutions  of  the  country,  in  the  ordinary  modes  of  proceeding, 
private  letters  may  be  required  to  be  produced  and  published.  But 
it  by  no  means  follows,  that  private  persons  have  a  right  to  make 
such  publications  on  other  occasions,  upon  their  own  notion  of  taking 
the  administration  of  justice  into  their  own  hands,  or  for  the  pur- 
pose of  vindicating  their  own  conduct,  or  of  gratifying  their  0¥m 
enmity,  or  of  indulging  a  gross  and  diseased  public  curiosity,  by 
the  circulation  of  private  anecdotes,  or  family  secrets,  or  personal 
concerns. 

>  Cic.  Orat.  Phillip.  2,  ch.  4,  Oliv.  &  Emest,  edit.  ;  cited  by  Sir  Samuel  Romilly, 
2  Swanst  419. 
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§  948  a.  But  the  utmost  extent  to  which  courts  of  equity  have 
gone  in  restraining  any  publication  by  injunction,  has  been  upon  the 
principle  of  protecting  the  rights  of  property  in  the  book  or  letters 
sought  to  be  published.  They  have  never  assumed,  at  least  since  the 
destruction  of  the  Court  of  Star  Chamber,  to  restrain  any  publication 
which  purports  to  be  a  literary  work,  upon  the  mere  ground  that  it 
is  of  a  libellous  character,^  and  tends  to  the  degradation  or  injury  of 
the  reputation  or  business  of  the  plaintiff  who  seeks  relief  against 
such  publication.  For  matters  of  this  sort  do  not  properly  fall  within 
the  jurisdiction  of  courts  of  equity  to  redress,  but  are  cognizable,  in  a 
civil  or  criminal  suit,  at  law.  To  justify,  therefore,  the  interposition 
of  a  court  of  equity,  by  way  of  injunction,  in  cases  of  literary  pub- 
lication, there  must  be  an  invasion  by  the  defendant  of  the  rights  of 
property  of  the  plaintiff,  or  some  direct  breach  of  confidence  connected 
therewith. 

§  949.  Principles  of  a  similar  nature  have  been  applied  for  the 
assistance  of  persons,  to  whom  letters  are  written,  and  by  whom  they 
are  received,  in  order  to  protect  such  letters  from  publication  in  any 
manner  injurious  to  the  rights  of  property  of  the  lawful  owners 
thereof.^  So  they  have  been  applied  in  all  cases  where  the  pub- 
lication would  be  a  violation  of  a  trust  or  confidence,  founded  in 
contract,'  or  implied  from  circumstances.  Thus,  for  example,  where 
a  person  delivers  scientific  or  literaiy  oral  lectures,  it  is  not  com- 
petent for  any  person  who  is  privileged  to  hear  them,  to  publish 
the  substance  of  them   from  his  own  notes  ;^   for  the  admission 


^  See  Clark  v.  Freeman,  11  Beav.  112. 

'  Earl  of  Granard  v.  Dnnkin,  1  B.  & 
Beatt.  207 ;  Thompson  v.  Stanhope,  Am- 
bler, 737. 

'  See  Lord  Perceval  v.  Phipps,  2  Yes.  & 
Beam.  19,  27. 

^  See  Abemethy  v.  Hutchinson,  3  Law 
Journal  Beports,  Chanc.  209,  before  Lord 
Eldon,  in  1825,  which  was  a  bill  by 
the  celebrated  surgeon  Abemethy  for  an 
account  of  the  profits  derived  by  the 
defendant  from  the  sale  of  surgical  lec- 
tures delivered  by  the  plaintiff,  and 
to  restrain  him  from  pubfiBhing  or  re- 
publishing the  same.  The  plaintiff  was 
sun^eou  of  St.  Bartholomew  s  Hospital, 
and,  as  such,  delivered  oral  lectures  (from 
notes  or  heads  in  writine  previously  pre- 
pared hj  him)  to  his  pupUs  and  students, 
who  paid  regular  fees  for  the  privilege  of 
attending  the  same.  The  defendant  was 
the  pubbsher  of  The  Lancet,  and  published 
the  lectures  verbcUim  as  they  were  de- 
livered. The  principal  ffroun(u  of  defence 
were  :  First,  That  the  lectures  were  not 
wriUettf  and  therefore  the  plaintiff  had  no 
riffht  of  property  in  them.  Secondly,  The 
deliveiy  of  the  lectures  was  not  voluntary, 


but  a  part  of  the  official  dut^  of  the  plain- 
tiff as  surgeon  of  the  hospital.  Thirdly, 
That  the  defendant  was  a  publisher,  and 
there  was  nothing  to  connect  him  with  the 
pupils,  or  with  any  of  the  restrictions  im- 
pliedly imposed  upon  the  pupils  against 
reporting  the  lectures.  The  Lord  Chan- 
cellor declined  to  say  whether  the  plaintiff 
had  any  property  in  a  lecture  purely  oral, 
that  being  a  question  purely  of  law,  and 
the  point  never  having  been  decided ;  that 
when  the  lecture  was  orally  delivered,  it 
was  difficult  to  say  that  an  injunction 
could  be  granted  upon  the  same  principle 
upon  which  literary  composition  was^  pro- 
tected, because  the  court  must  be  satisfied 
that  the  publication  complained  of  was 
an  invasion  of  the  written  work,  and  this 
could  only  be  done  by  comparing]  the  com- 
position with  the  piracy.  But  it  did  not 
follow  that,  because  the  lecture  was  not  in 
writing,  it  was  therefore  within  the  power 
of  the  person  who  heard  it,  to  publish 
it  On  the  contrary,  he  was  clearly  of 
opinion  that  the  lecture  could  not  be  pub- 
lished for  profit ;  that,  although  tnosa 
pupils  who  were  rightfully  admitted  to  the 
lectures  might  take  them  down  for  their 
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to  hear  such  lectures  is  upon  the  implied  confidence  and  contract, 
that  the  hearer  will  not  use  any  means  to  injure  or  to  take  away 
the  exclusive  right  of  the  lecturer  in  his  own  lectures.^  And 
one  may  be  restrained  by  injunction  from  publishing  the  contents 
of  documents,  the  knowledge  of  which  he  obtains  from  the  pro- 
duction of  the  documents,  as  exhibits,  or  under  the  order  of  the 
court. 

§  950.  So,  where  a  dramatic  performance  has  been  allowed  by 
the  author  to  be  acted  at  a  theatre,  no  person  has  a  right  to  pirate 
such  performance,  and  to  publish  copies  of  it  surreptitiously ;  or 
to  act  it  at  another  theatre  without  the  consent  of  the  author  or 
proprietor ;  for  his  permission  to  act  it  at  a  public  theatre  does  not 
amount  to  an  abandonment  of  his  title  to  it,  or  to  a  dedication  of 
it  to  the  public  at  large.* 

§  951.  So  an  injunction  will  be  granted  against  publishing  a 
magazine  in  a  party's  name  who  has  ceased  to  authorize  it ;  ^  so  to 
restrain  the  directors  of  a  joint-stock  company  from  publishing  a 
prospectus,  which,  without  authority,  stated  A.  to  be  a  trustee  of 
the  company ;  *  or,  from  assuming  the  name  of  a  newspaper,  pub- 
lished by  the  plaintiff,  for  the  fraudulent  purpose  of  deceiving  the 
public,  and  supplanting  the  plaintiff  in  the  good-will  of  his  own 
newspaper.  So,  an  injunction  will  be  granted  against  vending  an 
article  of  trade  under  the  name  of  a  party,  with  false  labels, 
to  the  injury  of  the  same  party,  who  has  already  acquired  a  reputa- 
tion in  trade  by  it.^  But  it  has  been  refused,  when  sought  against 
a  chemist  for  selling  a  quack  medicine  under  a  false  and  colourable 
representation  that  it  was  the  medicine  of  the  plaintiff,  an  eminent 


own  information,  they  could  not  pablish 
tliem  for  profit  or  scU  them  to  others  to 
publish.  The  second  point  was  also  over- 
ruled by  the  Lord  Chancellor.  Abemcthy 
V.  Hutchinson  was  followed  in  the  ver}' 
late  case  of  Nicols  v.  Pitman,  26  Ch.  D. 
874,  where  Mr.  Justice  Kay  held  that 
if  a  person  delivers  a  lecture,  not  com- 
mitted to  writing,  to  an  audience  limited 
and  admitted  by  ticket,  altliough  any  one 
of  the  audience  may  take  the  fuUest  notes 
of  the  lecture  for  his  own  personal  pur- 
poses, he  is  not  at  liberty  to  use  them 
afterwards  for  the  purpose  of  publishing 
them  for  profit,  nor  will  it  make  anv  di£ 
ference  that  the  notes  are  published  not 
in  the  ordinnry  but  in  shorihaTid  charac- 
ters. The  ground  for  these  decisions  seems 
to  be  that  every  person  who  delivers  a 
lecture  which  is  not  committed  to  writing, 
but  which  is  orally  delivered  from  memory, 
has  such  a  property  in  the  lecture  that  he 
may  pi-event  anybody  who  hears  it  from 
publisliing  it  for  profit.  Nicols  v.  Pitman, 
•^0  Ch.  D'.  374,  at  p.  8S0.     But  is  a  right 


of  property  in  mere  trords  known  to  the 
law  ?  The  statute  5  &  6  WiU.  4,  c.  65, 
which  gave  a  copyright  in  lectures  pro- 
vided that  that  Act  should  not  apply  to  a 
lecture  or  the  printing  of  it,  of  the  delivery 
of  which  notice  should  not  have  been  given 
to  two  justices  living  within  five  miles  of 
the  place  where  the  lecture  was  to  be  deli- 
vered, two  days  before  delivery,  or  to  a 
lecture  deliyered  in  any  university  or  pub- 
lic school  or  college  ;  and  that  in  those  cases 
the  law  relating  thereto  should  remain  the 
same  as  if  the  Act  had  not  passed.  See 
§6. 

^  Williams  v.  Prince  of  Wales  Life  In& 
Co.,  23  Beav.  838. 

*  See  Morris  v.  Kelley,  1  Jac  &  Walk. 
481. 

3  Hogg  V.  Kirby,  8  Ves.  215. 

*  Routh  V,  Webster,  10  Beav.  661. 

*  Motley  V,  Dowman,  3  Mylne  k  Craig, 
1,  14,  15;  Millingtou  v.  Fox,  3  Mylne  k 
Craig,  338  ;  Perry  v.  Truefitt,  6  Beav.  66  ; 
Franks  r.  Weaver,  10  Ikuv.  2D7. 
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physician,  who  had  not  any  such  medicine  of  his  own,  with  which 
the  quack  medicine  could  come  in  competition.^  So,  an  injunction 
will  be  granted  to  restrain  the  owner  from  running  omnibuses, 
having  on  them  such  names  and  words,  and  devices,  as  to  form  a 
colourable  imitation  of  the  words,  names,  and  devices  on  the  omni- 
buses of  the  plaintiff;  for  this  has  a  natural  tendency  to  deprive  the 
plaintiff  of  the  fair  profits  of  his  business,  by  attracting  custom  under 
the  false  representation  that  the  omnibuses  of  the  defendant  belong 
to  and  are  under  the  management  of  the  plaintiff.*  So,  an  injunc- 
tion will  be  granted  to  prevent  the  use  of  names,  marks,  letters,  or 
other  indicia  of  a  tradesman,  by  which  to  pass  off  goods  to  pur- 
chasers as  the  manufacture  of  that  tradesman,  when  they  are  not  so.^ 


1  Clark  V.  Freeman,  12  Jurist,  149;  10 
Beav.  112. 

'^  Knott  V.  Morgan,  2  Keen,  213 ;  Perry 
V.  Trueiitt,  6  Beavnn,  66. 

'  Perry  v.  Trucfitt,  6  Beavan,  66 ;  Gout 
1%    Aleploclu,   6   Beavan,   69,   note.      In 
I'erry  v.  Truefitt,    Lord  Langdale  said  : 
**  I   think  that  the  principle  on  which 
both  the  courts  of  law  and  equity  proceed, 
in  granting  relief  and  protection  in  cases 
of  tnis  sort,  is  very  well  understood.    A 
man  is  not  to  sell  his  own  goods  under  the 
pretence  that  they  are  the  goods  of  another 
man ;  he  cannot  be  permitted  to  practise 
such  a  deception,  nor  to  use  the  means 
which  contribute  to  that  end.    He  cannot, 
therefore,  be  allowed  to  use  names,  marks, 
letters,  or  indicia,  by  which  he  may  in- 
duce purchasers  to  believe  that  tlie  goods 
which  ho  is  selling  are  the  manufacture  of 
another  person.     1  own  it  does  not  seem 
to  me  that  a  man  can  acauire  a  property 
merely  in  a  name  or  mark ;  but  whether 
he  has  or  not  a  property  in  the  name  or 
the  mark,  I  hare  no  doubt  that  another 
jicrson  has  not  a  right  to  use  that  name  or 
mark  for  the  purpose  of  deception,  and  in 
order  to  ottract  to  himself  that  course  of 
trade  or  that  custom  which,  without  that 
improper  act,  would  have  flowed  to  the 
person  who  first  used,  or  was  alone  in  the 
nubit  of   using  the  narticular  name   or 
mark.     The  case  of  Millington  v.  Fox  (3 
H.   k  Cr.  338)  seems  to  have  gone  this 
length,  that  the  deception  need  not  be 
intentional,  and  that  a  man,  though  not 
intending  any  injury  to  another,  shall  not 
be  allowed  to  adopt  the  marks  by  which 
the  goods  of  another  are  designated,  if  the 
effect  of  adopting  them  would  be  to  preju- 
dice the  trade  of  such  other  person.     I  am 
not  aware  that  any  previous  case  carried 
the  principle  to  that  extent."    But  see 
Ainsworth  r.  Walmsley,  12  Jur.  N.  s.  205. 
The  adoption  of  a  trade-mark  which  will 
mislead  the  public,  or  cause  one  man^s 
goods  to  bear  the  same  name  in  the  market 
as  those  of  his  rival,  will  be  enjoined. 

Wotherspoon  r.  Currie,  L.  R  5  H.  L.  508  ; 
Seixo  V,  Provezende,  1  Ch.  192 ;  Hirst  v. 


Denham,   14  Eq.    542.     "The  original" 
restrained.     Cocks  v.    Chandler,    11   ^\, 
446.     As  to  duty  of  innocent  agent,  to 
whom    goods   with    spurious    tnule-mark 
have    been    forwaixled,    see    Upmann    t*. 
Elkan,  12   Eq.   140,  7  Ch.  130.     "Only 
genuine "    restrained,    where    party    had 
right  to    make    preparation,   but    others 
h^  also.     James  v.  James,  13  Eq.  421. 
Where  a  person  uses  a  sign  or  advertise- 
ment calculated  to  make  the  public  believe 
he  is  the  same  as,  or  successor  to,  another 
person  or  firm,  he  will  be  enjoined.     It 
seems  that  if  the  plaintiff  has    himself 
defrauded   the   public,   e.  g.,   by   giving 
short  measure  habitually,  equity  will  not 
interfere.      Lee    v.    Haley,    5    Ch.    155, 
Use    of   word    "patent,"   where    it    has 
become  descriptive  of  the  article  with  the 
trade,   is  not  such   miHrcprcscntation  as 
will  prevent    relief.      Marshall  v.    Ross, 
8  Eq.  651.     Wliero  the  trade-mai-k  itself 
is  a  misrepresentation,  as  that  the  patent 
which    has    expired    is    still    subsisting, 
equity    will    not    relieve.       Cheavin    v. 
AValker,  5  Ch.  D.  850.     See  also  Singer 
Manufacturing  Co.  v,  Wilson,  2  Ch.  O. 
434  ;  and  Leather  Cloth  Co.  v.  American 
Leather  Cloth  Co.,  11  H.  L.  C.  523 ;  and 
Estcourt  17.  Estcourt  Hop  Essence  Co.,  10 
Ch.  296.     See  also  the  very  late  cslhq  of 
Singer  Manufacturing  Co.  v.  Loog,  18  Cb. 
D.  395.     So  also  the  court  will  enjoin  one 
company  using  a  name  bearing  a  resem- 
blance to  the  name  of  an  existing  company 
so  close  as  to  be  likely  to  lead  the  public 
to  take  one  company  for  another.     Acci- 
dent Insurance  Co.  v.  Accident,  Disease  and 
General  Insurance  Co.,  W.  N.,  1884,  p.  176. 
But  an  oral  statement  that  the  article  sold 
was  "  Ainsworth's  thread,"  where  that  was 
a   trade-mark,   was,   under    the    circum- 
stances of  this  case,  held  not  such  wilful 
misrepresentation  as  to  call  for  injunction. 
Ainsworth  v.  Walmsley,  1  Eq.  518.     Use 
of  trader's  own  name  in  particular  nlace 
enjoined.   Lee  v.  Haley,  5  Ch.  155.    ISame 
of  place  of  origin  may  be  a  trade -mark. 
Radde  v.  Korman,   14  Eq.    348.     As  to 
when    name    becomes  publid  juris,  see 
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§  951  a.  So,  after  one  has  rendered  a  song  popular  by  its  being 
sung  by  a  particular  performer  at  a  popular  theatre,  or  concert,  and 
has  published  it,  with  a  title-page  containing  a  picture  of  the  singer, 
and  a  statement  where  and  by  whom  the  song  had  been  accustomed 
to  be  sung,  which  had  given  it  an  extensive  sale  ;  and  another  pub- 
lisher put  forth  the  same  melody,  with  different  words,  but  in  a 
form  so  similar  as  to  give  it  the  appearance  of  being  the  same,  and 
stated  that  it  had  been  sung  by  the  same  performer  at  the  same 
place  named  in  plaintiff's  publication,  which  was  false ;  it  was  held 
that  this  was  a  palpable  attempt  to  induce  the  public  to  believe  that 
the  song  so  published  was  the  same  as  that  of  the  first  publishers ; 
and  the  publication  was  accordingly  restrained  by  interlocutory 
injunction.^  And  the  defendant  cannot  escape  responsibility  by 
cautioning  his  shopmen  to  explain  to  customers  that  this  song  is  not 
the  same  as  the  plaintiff's.^ 

§  951  b.  Some  confusion  existed  among  the  authorities  whether 
it  is  essential  that  the  person  to  be  enjoined  should  have  used  the 
marks,   letters,  &c.,  for  the   fraudulent  purpose  of  putting  off  his 
goods  as  and  for  the  manufacture  of  another  person,  who  has  an 
established  reputation   in   the  market;  or  whether,  on  the   other 
hand,  an  injunction  will  be  granted,  if  the  defendant  merely  used 
marks  similar  to  those  before  adopted  by  some  earlier  manufacturer, 
but  without  any  design  to  represent  the  goods  as  having  been  made 
by  him.     It  has  sometimes  been  held  that  no  fraudulent  intent  is 
necessary  on  the  part  of  the  defendant,  but  that  he  is  liable  to  an 
injunction  if  he  uses  marks  so  similar  to  those  already  adopted  by 
another  as  to  deceive  ordinary  purchasers,  and  lead  them  to  believe 
they  are  purchasing  the  manufacture  of  a  different  person ;  and  this, 
although  the  defendant  did  not  know  that  his  mark  had  been  in 
prior  use  by  others,'  especially  if  his  goods  be  inferior  to  those  of 
the  former.    On  the  other  hand,  it  has  been  thought  that  a  fraudulent 
intent  is  necessary  on  the  part  of  the  defendant  to  represent  his 
goods  to  be  manufactured  by  some  other  person,  who  has  used  the 
same  or  very  similar  marks,  and  thus  to  deceive  the  public,  and 
injure  the  person  ahready  using  the  same  trade-marks.    At  least  this 
rule  has  been  applied  where  two  manufacturers  of  the  same  name 
make  the  same  article,  and  call  it  by  the  same  name,  but  without 
any  design  to  pass  off  the  article  as  made  by  any  one  but  themselves. 
ThuS;    where    William    Robert    Burgess   manufactured    "Burgess's 
Essence  of  Anchovies,"  which  under  that  name  had  acquired  great 

Ford  V.  Foster,  7  Ch.  611 ;  Hirst  v.  Den-  »  Millington  i?.   Fox,  3  My.  &Cr.  838; 

ham,  14  £q.  542.  Pierce  r.  Franks,  10  Jurist,  25  ;  Rodgen 

»  Chappell  V.  Sheard,  2  Kay  k  J.  117.  r.  Nowell,  6  Hare,  825. 

'  Cliappell  V.  Davidson,  2  Kay  k  J.  123. 
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celebrity  in  market,  and  his  son,  William  Harding  Burgess,  began 
to  manufacture  a  fish-sauce,  which  he  called  "  Burgess's  Essence  of 
Anchovies/'  it  was  held  he  was  not  to  be  enjoined  therefore  in  the 
absence  of  any  evidence  that  he  was  representing  his  own  article  to 
have  been  made  by  the  older  manufacturer.^     And  in  a  very  early 
case,  the  same  doctrine  seems  to  have  been  recognized.^   There  a  card 
manufacturer  stamped  a  picture  of  "  The  Great  Mogul "  upon  his 
cards,  which  a  former  manufacturer  had  also  used.     Lord  Hardwicke 
denied  any  injunction,  as  there  was  no  proof  that  the  defendant  used 
the  mai'k   to  signify  that  the  cards  were  made   by  the   plaintiff. 
This  was  in  1742.    In  1783,  the  same  principle  was  acted  upon  by 
Lord  Mansfield.^     It  is  not  every  mark,  letter,  or  word  which  is 
capable  of  being  appropriated  even  by  one  who  first  adopts  it  to 
the  exclusion  of  every  other  who  may  come  after  him.     The  rule 
sometimes  laid  down  on  this  subject  is,  that  if  a  name,  sign,  mark, 
brand,  label,   word,  or  device  of  any  kind,  can  be  advantageously 
used  to  designate  the  goods,  property,  or  particular  place  of  business, 
of  a  person  engaged  in  trade,  manufactures,  or  any  similar  business, 
he  may  adopt  and  use  such  as  he  pleases,  which  have  not  before 
been  appropriated  ;  and  no  other  can  lawfully  imitate  them,  and  by 
that  means  sell  his  own  goods  or  property,  or  carry  on  his  business, 
as  the  goods,  property,  or  business  of  the  former.     But  in  respect 
to  words,  marks,  or  devices  which  do  not  indicate  the  goods,  pro- 
perty, or  particular  place  of  business  of  a  person,  but  only  the  nature, 
kind  or  quality  of  the  articles  in  which  a  person  deals,  no  property 
can  be  acquired   therein.     But  the  rule  laid  down  in  Millington  v, 
Fox,^  that  to  obtain  an  injunction  against  the  use  of  his  trade- 
mark, the  plaintiff  need  not  show  fraud  on  the  part  of  the  defendant, 
if  he  can  show  that  the  defendant  is  using  the  plaintiffs  trade-mark 
to  his  detriment,  is  now  universally  followed.     In   applications  for 
injunctions  for  using  trade-marks,  the  plaintiff  must  come  into  court, 
however,  with  clean  hands ;  if  he  has  himself  been  using  false  marks, 


\/  >  Burgess  r.  Burgess,  3  De  G.,  M.  k 
-^  G.  896.  In  this  case  Turner,  L.  J., 
said :  ''  It  is  clear  no  roan  can  have 
any  right  to  represent  his  goods  as 
the  gooids  of  another;  but  in  all  these 
cases  it  must  be  made  out  that  the  de- 
fendant is  selling  his  own  goods  as  the 
goods  of  another.  Where  a  person  is  sell- 
ing goods  under  his  own  name,  and  another 
'  person  not  having  the  same  name  is  using 
it,  it  is  clear  that  he  so  uses  it  to  repre- 
sent the  goods  sold  by  himself  as  the  goods 
of  another;  but  when  two  persons  have 
the  same  name,  it  does  not  follow  that 
because  the  defendant  sells  goods  under 
his  own  name,  he  is  selling  uiem  as  the 
goods  of  the  plaintiff.  *'  And  Knight- Brace, 


L.  J.,  added  :  ''All  the  queen's  subjects 
have  a  right,  if  they  Mill,  to  manufacture 
and  sell  pickles  and  sauces,  and  not  the 
less  so  that  their  fathers  have  done  so 
before  them.  All  the  queen's  subjects 
have  a  right  to  sell  them  in  their  own 
name,  and  not  the  less  so  that  they  bear 
the  same  name  as  their  father."  See  also 
HoUoway  v.  HoUoway,  18  Beavan,  209. 

<  Blanchard  v.  Hill,  2  Atk.  484. 

'  Singleton  r.  Bolton,  3  Dougl.  293. 
See  also  Canham  v.  Jones,  2  Vesey  k 
Beames,  218  (1813);  Croft  v.  Bay,  7 
Beav.  84  ;  Spottiswoode  v.  Clark,  10  Jurist, 
1043. 

*  SlLj.k  Cr.  838. 
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tending  to  deceive  the  public,  as  calling  an  article  patent  when 
it  is  not,  and  the  like,  he  is  not  favourably  received  in  a  court  of 
equity.^ 
V         §  951  c.  In  Farina  v.  Silverlock,^  the  subject  of  trade-marks  was 
elaborately  discussed.      It  was    there   said   that  the   gist   of    the 
action  is,  that  the   defendant  had   sold,   as  and  for  the   manu- 
facture of  the  plaintiff,  something  that  was  not  his  manufacture,  and 
that  the  supposed  spurious  mark  was  put  on,  in  order  to  make  it 
more  apparent  that  it  was  so.     But  where  the  mark  consisted  in  a 
label,   in  a  certain  form,   and   it   was  shown  that,  in   very  many 
instances,  such  labels  were  made  and  sold  for  legitimate  purposes, 
the  court,  in  the  absence  of  any  proof  of  actual  fraud,  refused  to 
restrain  the  printing  and  sale  of  the  labels  until  the  manufacturer, 
who   alleged   that  they  were  used  for  a  fraudulent  purpose,   had 
established  his  right  by  an  action  at  law.     So,  too,  a  foreign  manu- 
facturer may  file  his  bill  in  the  courts  of  equity  in  England,  for  an 
injunction  and  account   of  profit,   against  a  manufacturer  in  that 
country,  who  has  committed  a  fraud  upon  him  by  the  use  of  his 
trade-mark,  for  the  purpose  of  inducing  the  public  to  believe  that 
the  goods  so  marked  were  manufactured  by  such  foreigner.     This 
relief  is  founded  upon  the  peirsonal  injury  caused  the  plaintiff  by 
the   defendant's  fraud,  and  exists,  although  the   plaintiff  resides 
and  carries  on  his  business  in  another  country,  and  has  no  establish- 
ment in  England,  and  does  not  sell  his  goods  there.     This  rule 
was  adopted  in  two  cases,  in  the  Vice-Chancellor's  court,  respect- 
ing the  celebrated  American  axes,  manufactured  by  the   Collins 
Company.' 

§  951  d.  And  where  one  sells  his  share  in  a  partnership  business 
then  in  operation,  it  imports  the  sale  of  the  good-will  of  the  business. 
This  comprehends  every  positive  advantage  which  has  been  acquired 
by  the  firm  in  carrying  on  its  business,  whether  connected  with  the 
place  or  the  name  of  the  firm ;  but  it  does  not  imply  a  prohibition 
against  the  retiring  partner  carrying  on  the  same  business  in  the 
same  place,  so  that  he  do  it  under  such  a  name  as  not  to  give  the 
impression  that  he  is  the  successor  of  the  old  firm.  He  ynll  be 
^     restrained  from  doing  this  by  injunction.*    In  Labouchere  v.  Daw- 


1  See  Piddiiig  v.  How,  8  Sim.  477  ; 
Perry  v.  Truefitt,  6  Bcav.  66. 

3  6  De  G.,  M.  &  G.  214.  This  case  is 
somewhat  qualified  and  explained  in  its 
subseanent  stages.     4  Kay  &  J.  650. 

'  Tne  Collins  Company  v.  Brown,  3 
Kay  k  J.  423;  Same  v.  Cowcn,  id.  428. 
Tho  trae  ground  of  enjoining  the  n^a  of 
a  trade-mark  is,  that  its  similarity  to 
plaintiff's  was  intended  by  defendants  to 


giro  purchasers  to  understand  the  goods 
were  the  same,  and  that  it  would  be  Ukely 
to  produce  that  effect  with  the  majority 
of  ]mrchasers.  See  also  Seixo  v.  Prove- 
zende,  12  Jur.  K.  s.  215 ;  s.  c.  1  Ch.  192 ; 
Leather  Cloth  Company  v,  American  V 
Leather  Cloth  Company,  11  Jur.  n.  s.  513. ' 

*  t'hurton  v.  Douglas,  5  Jur.  N.  s.  887  ; 
s.  (\  Johnson,  174. 
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son,^  it  was  held  that  though  the  vendor  of  a  business  and  the 
good-will  thereof  may,  in  the  absence  of  express  stipulation  to  the 
contrary,  set  up  a  business  of  the  same  kind,  either  in  the  same 
neighbourhood  or  elsewhere,  and  may  publicly  advertise  the  fact  of 
his  having  done  so,  yet  he  may  not  solicit  the  customers  of  the  old 
business  to  cease  dealing  with  the  purchaser,  or  to  give  their  custom 
to  himself.  Labouchere  v,  Dawson  was  followed  by  Sir  Q.  Jessel,  M.R., 
in  Ginesi  v.  Cooper,^  and  Leggett  v,  Barrett.*  But  in  Walker  v. 
Mottram,*  following  Cruttwell  v,  Lye,^  it  was  held  by  the  Court  of 
Appeal  that  the  doctrine  of  Labouchere  v,  Dawson  did  not  apply  to 
the  case  of  a  compulsory  alienation,  and  that  therefore  the  purchaser 
of  a  good-will  from  a  trustee  in  bankruptcy  had  no  right  to  restrain 
the  bankrupt  from  setting  up  bond  fide  a  fresh  business  and  solicit- 
ing the  customers  of  his  former  business,  and  that  it  was  immaterial 
whether  the  bankrupt  had  or  had  not  joined  in  the  conveyance  of  the 
good-will  to  the  purchaser.  The  doctrine,  however,  of  Labouchere  v. 
Dawson  •  has  been  entirely  overthrown,  for  in  the  very  late  case  of 
Pearson  v.  Pearson,^  it  was  held  by  the  Court  of  Appeal,  that  on  the  ><. 
sale  of  a  business  the  vendor  has  the  right  to  apply  to  his  former 
customers  for  a  renewal  of  their  custom. 

§  951  e.  A  somewhat  remarkable  case  in  regard  to  the  extent  of 
the  jurisdiction  of  the  courts  of  equity,  as  to  their  remedial  justice 
by  way  of  injunction,  is  the  Emperor  of  Austria  v.  Day  and  Kossuth;® 
where  it  was  held  that  the  plaintiff,  although  not  entitled  to  an 
injunction  from  a  court  of  equity  in  England  to  stop  any  proceedings 
there,  the  object  and  tendency  of  which  might  be  to  abridge  or 
destroy  his  prerogative  rights  and  interests  as  a  foreign  sovereign 
with  whom  the  government  was  on  terms  of  amity,  yet,  inasmuch  as 
the  defendant  Day  Tiad  manufactured  plates  for  the  printing  of  notes 
or  public  securities  of  the  kingdom  of  Hungary,  pui'porting  to  be 
issued  in  the  name  of  the  nation,  and  bearing  the  signature  of  the 
other  defendant  as  having  authority  to  issue  them,  and  as  there  was 
no  pretence  of  such  authority  until  after  a  revolution  should  be 
effected  there,  and  as  the  plaintiff  was  at  the  time  of  bringing  and 
hearing  the  action  confessedly  the  sovereign  of  that  kingdom,  with 
the  lawful  right  and  constitutional  obligation  to  prescribe  and  protect 


>  13  Eq.  322. 

2  14  Ch.  D.  596. 

3  15  Ch.  D.  306. 

*  19  Ch.  D.  365. 

*  17  Ves.  335. 

*  13  Eq.  322. 

7  W.  N.  1884,  p.  168,  overruling  the 
order  of  Mr.  Justice  Kay,  reported  ibid., 
p.  117.  It  is  to  be  ol]«erved  that  Lord 
Justice  Lindley  held  that  Labouchoro  r. 
Dawsou  wan  rightly  decided,  but  that  it 


did   not   apply   to    the   ease    in    ques- 
tion. 

*  7  Jur.  N.  8.  483,  before  Vice-Chan- 
eellor  Stuart;  8.  o.  id.  639,  before  the 
Court  of  Chancery  Appeal.  See  also 
Vavasseur  v,  Krupp,  9  Ch.  D.  351,  where 
it  was  held  that  an  English  Court  of  Jus- 
tice 1108  no  jurisdiction  to  prevent  a  foreign 
sovereign  from  removing  his  projjerty 
from  this  country. 


620  EQUITY  JURISPRUDENCE.  [CH.  XXIIL 

the  currency  of  that  kingdom,  he  was  entitled  to  an  injunction  against 
issuing  such  notes,  on  the  ground  of  protecting  the  plaintiff  and  his 
subjects,  the  inhabitants  of  Hungary,  against  the  pecuniary  and  pro- 
perty injury  consequent  upon  the  issue  and  circulation  of  such  notes. 
And  it  was  further  considered  that  the  paper  prepared  for  printing 
such  notes,  together  with  the  plate  and  such  of  the  notes  as  had  been 
already  printed,  inasmuch  as  they  could  not  be  used  for  innocent 
purposes,   like   ai'ms  and   munitions  of   war  and  numerous    other 
articles  prepared  for  illegal  use,  it  was  proper  for  the  court  to  order  their 
destruction  ;  which  was  accordingly  done,  by  arrangement  of  parties, 
under  the  direction  of  the  judge  at  chambers.     The  Court  of  Appeal 
directed  the  paper  to  be  delivered  to  the  plaintiflF,  upon  payment 
to  the  defendant,  Day,  of  the  market  value  of  the  pulp.     The  Court 
of  Appeal  very  distinctly  disclaimed  all  power  to  interfere  in  the  case 
for  the  purpose  of  preventing  revolution,  or  for  any  other  purpose 
than  the  protection  of  the  plaintiff's  rights  of  property,  and  those  of 
others  fairly  represented  by  him  in  the  suit.     It  is  said  by  the  Lord 
Chancellor  in  this  case,  and  assumed  by  the  other  judges,  that  the 
sovereign  power  of  every  State  has  the  right  of  issuing  notes  for  the 
payment  of  money,  as  part  of  the  circulating  medium  of  the  country ; 
that  this  results  from  the  power  to  coin  money,  as  the  necessaiy  pre- 
rogative of  all  sovereign  power ;  that  this  power  is  not  restricted  to 
the  precious  metals,  as  being  of  intrinsic  value  according  to  their 
weight  and  fineness,  but  under  this  prerogative  it  is  competent  to 
make  the  coarser  metals  a  circulating  medium,  or  other  substances 
may  be  made  to  represent  varying  amounts  in  value  of  gold  and 
silver  for  which  they  pass  current. 

§  951  /.  Before  the  Judicature  Acts  it  was  held  that  the  Court  of 
Chancery  had  no  power  by  injunction  to  restrain  the  publication  of  a 
libel,^  but  under  the  extensive  powers  conferred  by  36  &  37  Vict 
c.  66,  sec.  25,  sub-sec.  8,  which  enacts,  inter  alia,  that  an  injunction 
may  be  granted  by  an  interlocutory  order  of  the  court,  in  all  cases  in 
which  it  shall  appear  to  the  court  to  be  just  or  convenient  that  such 
order  should  be  made,  it  is  held  that  an  injunction  can  now  be 
granted  to  restrain  the  publication  of  libellous  matter,*  or  false 
representations  calculated  to  injure  the  plaintiff's  trade,'  and  this 
can  be  done  even  on  an  interlocutory  application  *  But  this  juris- 
diction is  to  be  exercised  with  great  caution,  and  will  not  in  general 
be  exercised  unless  the  applicant  satisfies  the  court  that  the  state- 
ments complained  of  are  untrue.^     So,  on  the  same  principle,  the 

*  Prudential  Assurance  Co.   v.    Knott,  '  Thorley's  Cattle  Food  Co.  v.  Massam, 

10  Ch.  142.  6  Ch.  D.  582. 

'  Sazby  v.  Easterbrook,  3  C.  P.  D.  839  ;  ^  Quartz  Hill  Consolidated  Gold  Mining 

HiU   V.    Hart-Davies,    21   Ch.   D.   298 ;  Co.  v.  Beall,  20  Ch.  D.  501. 

Thomas  v.  Edwards,  14  Ch.  D.  284.  »  Ibid. 
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court  Las  jurisdiction  to  restrain  a  person  from  making  slanderous 
statements,  calculated  to  injure  the  business  of  another  person,  even 
though  such  statements  be  made  orally,  and  not  by  writing  or  print- 
ing ;  ^  but  in  this  case,  also,  the  jurisdiction  should  be  exercised  with 
great  care.*  But  the  court  will  not  restrain,  by  an  interim  injunc- 
tion, trade  circulars  honestly  issued,  even  though  calculated  to 
damage  the  plaintiff's  business,  unless  there  is  a  very  strong  primd 
fade  case  on  the  evidence  before  the  court  that  there  is  a  violation 
of  some  contract  entered  into  between  the  plaintiff  and  the  defendant.^ 

§  952.  Upon  similar  grounds  of  irreparable  mischief,  courts  of 
equity  will  restrain  a  party  from  making  a  disclosure  of  secrets 
communicated  to  him  in  the  course  of  a  confidential  employment. 
And  it  matters  not,  in  such  cajses,  whether  the  secrets  be  secrets  of 
trade  or  secrets  of  title,  or  any  other  secrets  of  the  party  important  to 
his  interests^  Thus,  a  party  has  been  restrained  from  using  the 
secret  of  compounding  a  medicine  not  protected  by  patent,  when  it 
appeared  that  the  secret  was  imparted  to  him,  to  his  own  knowledge, 
in  breach  of  faith  or  contract,  on  the  part  of  the  person  so  communi- 
cating it^ 

§  953.  Before  closing  this  subject,  we  shall  now  proceed  to  state  a 
few  other  cases  of  special  injunctions,  in  order  more  fully  to  illustrate 
the  nature  and  limits  of  the  jurisdiction,  and  the  importance  of  it,  to 
prevent  a  total  failure  of  remedial  justice.  There  are,  for  instance, 
many  cases,  in  which  courts  of  equity  will  interfere  by  injunction,  to 
prevent  the  sale  of  real  estates  ;  as  to  restrain  the  vendor  from  sell- 
ing to  the  prejudice  of  the  vendee,  pending  a  bill  for  the  specific 
performance  of  a  contract  respecting  an  estate ;  for  it  might  put  the 
latter  to  the  expense  of  making  the  purchaser  a  party,  in  order  to 
give  perfect  security  to  his  title.* 

§  954.  In  like  manner,  sales  may  be  restrained  in  all  cases  where 
they  are  inequitable,  or  may  operate  as  a  fraud  upon  the  rights  or 
interests  of  third  persons  ;  as  in  cases  of  trusts  and  special  authori- 
ties, where  the  paity  is  abusing  his  trust  or  authority.^  And  where 
sales  have  been  made  to  satisfy  certain  trusts  and  purposes,  and  there 
is  danger  of  a  misapplication  of  the  proceeds,  courts  of  equity  will 
also  restrain  the  purchaser  from  paying  over  the  purchase-money.® 
And,  generally,  where  the  necessity  of  the  case  requires  it,  a  court  of 


'  Hermann  Loog  v.  Bean,  26  Ch.  D. 
806. 

«  Ibid.,  see  p.  817. 

'  Soci^te  Anonyme  des  Manufactures  de 
daces  V.  Tilghman's  Patent  Sand  Bla«t 
Co.,  25  Ch.  D.  1. 

*  Cholmondeley  v.  Clinton,  19  Ves.  261, 
267 ;  Evitt  v.  Price,  1  Sim.  483 ;  Yovatt 
V.  Winyard,  1  Jac.  &  Walk.  894. 

^  Morrison   v.   Moat,  15  Jurist,  787; 


Williams  v.  Williams,  8  Merir.  159 ; 
Green  v.  Folghamb,  1  Sim.  k  Stu.  898. 

<  Echliff  v.  Baldwin,  16  Yes.  267  ; 
Curtis  V.  Marquis  of  Buckingham,  8  Yes. 
&  B.  168  ;  Daly  v.  Kelly,  4  Dow,  440 ; 
ante,  §  406,  908. 

7  Anon.,  6  Mad.  10 ;  Parrott  v.  Con- 
greve,  18  Jur.  898. 

*  Green  v.  Lowes,  3  Bro.  Ch.  217; 
Matthews  v.  Jones,  2  Anstr.  506. 
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equity  will  interfere  to  prevent  a  defendant  from  affecting  property 
in  litigation,  by  contracts,  conveyances,  or  other  acts.^ 

§  955.  Ca.se8  of  injunctions  against  a  transfer  of  stocks,  of  annuities, 
of  ships,  and  of  negotiable  instruments,  furnish  an  appropriate  illus- 
tration of  the  same  principle ; '  as  also  do  injunctions,  to  restrain 
husbands  from  transferring  property  in  fraud  of  the  legal  or  equitable 
rights  of  their  wives.^ 

§  955  a.  The  question  has  been  made,  how  far  a  court  of  equity 
has  jurisdiction  to  interfere  in  cases  of  public  functionaries,  who  are 
exercising  special  public  trusts  or  functions.  As  to  this,  the  esta- 
blished doctrine  now  is,  that  so  long  as  those  functionaries  strictly 
confine  themselves  within  the  exercise  of  those  duties  which  are 
confided  to  them  by  the  law,  this  court  will  not  interfere.  The  court 
will  not  interfere  to  see  whether  any  alteration  or  regulation  which 
they  may  direct  is  good  or  bad  ;  but,  if  they  are  departing  from  that 
power  which  the  law  has  vested  in  them,  if  they  are  assuming  to 
themselves  a  power  over  property  which  the  law  does  not  give  them, 
this  court  no  longer  considers  them  as  acting  under  authority  of 
their  commission,  but  treats  them,  whether  they  be  a  corporation  or 
individuals,  merely  as  persons  dealing  with  property  without  legal 
authority.* 

§  956.  We  have  already  had  occasion  to  take  notice  of  the  grant- 
ing of  injunctions  in  the  cases  of  persons  having  future  interests  in 
chattels,  as  in  remainder  after  an  immediate  estate  for  life.^  And 
the  same  principle  is  applied  where  land  is  sold  with  covenant  from 
the  grantee,  or  upon  condition,  that  the  erections  upon  it  shall  be  of 
a  prescribed  character.  The  performance  of  such  stipulations  will  be 
enforced  in  equity  by  restraining  any  departure  from  them.^  The 
same  principle  is  applied  to  cases  of  personal  property,  bequeathed  as 
heirlooms,  or  settled  in  trust  to  go  with  particular  estates.  Thus,  for 
example,  household  furniture,  plate,  pictures,  statues,  books,  and 
libraries,  are  often  bequeathed  or  settled  in  trust,  to  go  with  the  title 
of  certain  family  mansions  and  estates.    In  such  cases,  courts  of 


1  The  Great  Westerii  Railway  Co.  v. 
The  Binnioghaiu,  &c.  Railway  Co.,  12 
JuriBt,  106 ;  B.  c.  2  Phillips,  597. 

«  Terry  v.  HarrisoD,  Buub.  289 ;  Ched- 
worth  V.  Edwards,  8  Ves.  46;  Stead  v. 
Clay,  1  Sim.  294 ;  Hood  v.  Aston,  1  Russ. 
412;  Thompson  v.  Smith,  1  Mad.  895; 
Rogers  v,   Rogers,   1  Anstr.    174;    ante, 

§  907. 

'  Anon.,  9  Mod.  43  ;  Roberts  v.  Roberts, 
2  Cox,  422 ;  Flight  v.  Cook,  2  Ves.  619 ; 
ante,  §  847,  and  note  (1);  Cadogan  v. 
Xennet,  Cowp.  436. 

*  Frewin  v,  Lewis,  4  Mylne  t  Craig, 
260.  See  Grenville  Mnnay  v.  Clarendon, 
9  £q.  11.    Aa  to  whether,  at  suit  of  th^ 


Attorney-General,  a  contractor  may  be 
enjoinea  from  remaining  on  government 
land  after,  as  the  government  claims,  he 
has  forfeited  the  contract  which  he  was 
there  working  out,  and  whether  the  con* 
tractor  may  restrain  the  government  from 
preventing  him  from  completing  his  con- 
tract, see  Atty.-Gen.  v.  Kirk;  Kirk  v. 
Queen,  14  £q.  558. 

*  Ante,  §§  843,  844.      . 

•  Coles  V.  Sims,  Kay,  66 ;  Child  f, 
Douglas,  id.  560 ;  Piggott  v.  Stratton, 
Johnson,  341.  See  am  Bowbotham  v. 
Wilson,  6  Jur.  k.  8.  965 ;  s.  c.  3  Jar.  M.  s. 
1297. 
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equity  will  enforce  a  due  observance  of  the  trust,  and  restrain  the 
parties  having  a  present  possession  from  wasting  the  property,  or 
doing  any  acts  inconsistent  with  the  trust.^ 

§  957.  Injunctions  will  also  be  granted  to  restrain  the  sailing  of  a 
ship,  upon  the  application  of  a  part-owner,  whose  share  is  unascer- 
tained, in  order  to  ascertain  that  share,  and  to  obtain  the  usual 
security,  given  in  the  admiralty,  for  the  due  return  of  the  ship.^  So, 
they  will  be  granted  against  the  removal  of  timber,  which  has  been 
wrongfully  cut  down.* 

§  958.  Injunctions  will  also  be  granted  to  compel  the  due  observ- 
ance of  personal  covenants,  where  there  is  no  effectual  remedy  at 
law.*  Thus,  in  the  old  case  of  the  parish-bell,  where  certain  pei-sons 
owning  a  house  in  the  neighbourhood  of  a  church  entered  into  an 
agreement  to  erect  a  cupola  and  clock,  in  consideration  that  the  bell 
should  not  be  rung  at  five  o'clock  in  the  morning  to  their  disturb- 
ance. The  agreement  being  violated,  an  injunction  was  afterwards 
granted  to  prevent  the  bell  being  rung  at  that  hour.^  Upon  the 
same  ground  a  celebrated  play-writer,  who  had  covenanted  not  to 
write  any  dramatic  performances  for  another  theatre,  was,  by  in- 
junction, restrained  from  violating  the  covenant.^  So,  an  author, 
who  had  sold  his  copyright  in  a  work,  and  covenanted  not  to  pub- 
lish any  other  to  its  prejudice,  W6^  restrained  by  injunction  from  so 
doing.^ 

§  958  a.  Notwithstanding  some  apparent  vacillation  in  the  deci- 
sions of  the  courts  of  equity,  in  regard  to  the  propriety  of  enforcing 
the  negative  portion  of  a  contract  by  injunction,  where  they  cannot 
enforce  the  specific  performance  of  the  affirmative  counter  stipula- 
tions, which  constitute  the  main  basis  of  the  contract,  it  seems  now 
to  be  left  to  depend'  very  much  upon  the  character  of  such  stipula- 
tions. For  notwithstanding  the  elaborate  review  of  the  cases  upon 
this  point  by  Lord  St.  Leonards,  in  Lumley  v,  Wagner,®  and  the  dis- 
tinct declaration  that  Kemble  v.  Kean,*  and  Kimberley  v.  Jennings,^° 
were  "wrongly  decided  and  cannot  be  maintained;'*  and  that  the 


1  AnU,  §§  843,  844,  and  note,  §  845 ; 
Cadogan  v.  Kennet,  Cowp.  435,  436 ;  Co. 
Litt.'20  a ;  Hargravc's  note  (6). 

'  Haley  v.  Groodson,  2  Meriv.  77 ; 
Christie  v.  Craig,  2  Meriv.  137 ;  Abbott 
on  Sbipp.  Pt.  1,  c.  8,  §§  4,  6.  But  see 
Castelli  V.  Cook,  13  Jurist,  675. 

3  Anon.,  1  Veg.  Jr.  93. 

*  Ante,  §§  710,  718,  721,  722,  850 ; 
Jones  V.  North,  19  £q.  426. 

*  Martin  v.  Nutkin,  2  P.  Will.  266. 

<  Morris  v.  Colman,  18  Ves.  437 ; 
Clark  V.  Price,  2  WiUs.  Ch.  157.  But  a 
court  of  equity  will  not  decree  a  specific 
performance  of  a  contract  by  an  actor, 


that  he  would  act  twenty-four  nights  at  a 
particular  theatre,  during  a  certain  period 
of  time,  and  that  he  would  not  in  the 
mean  time  act  at  any  other  theatre  in 
the  same  town.  Kemble  v,  Kean,  6 
Simons,  333.  See  also  Kimberley  v.  Jen- 
nings, 6  Simons,  840.  And  see  Rolfe  v. 
Rolfe,  16  Sim.  88 ;  HiUs  v.  CroU,  2  Phil- 
lips, 60. 

'  Borfield  v.  Nicholson,  2  Sim.  k  Stu. 
1 ;  Kimberley  v.  Jennings,  6  Sim.  340. 

8  1  DeG.,  M.  &a.  604. 

>  6  Simons,  333. 

^^  6  Simons,  340. 
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court  would  interfere  to  prevent  the  violation  of  the  negative  stipu- 
lation in  a  contract,  although  it  could  not  enforce  the  specific  per- 
formance of  the  entire  contract ;  when  the  subject  came  under  review, 
in  the  case  of  the  South  Wales  Railway  Co.  v.  Wythes,^  the  injunction 
was  denied,  although  the  principle  involved  was  precisely  the  same, 
the  court  declining  to  interfere,  on  the  ground  of  the  indefiniteness  of 
the  contract,  and  that  its  details  could  not  be  supplied,  in  the  ordi- 
nary modes  of  procedure,  in  courts  of  equity.*  But  in  the  very  late 
case  of  Donnell  v.  Bennett,^  where  a  contract  for  the  sale  of  chattels 
to  the  plaintiff  contained  an  express  stipulation  not  to  sell  to  any 
other  manufacturer,  the  court  granted  an  injunction  to  restrain  the 
breach  of  the  negative  stipulation,  although  the  contract  was  one  of 
which  specific  performance  would  not  have  been  granted. 

§  959.  Courts  of  equity  also  interfere,  and  effectuate  their  own 
decrees  in  many  cases  by  injunctions,  in  the  nature  of  a  judicial  writ 
or  execution  for  possession  of  the  property  in  controversy ;  as,  for 
example,  by  injunctions  to  yield  up,  deliver,  quiet,  or  continue  the 
possession,  followed  up  by  a  writ  of  assistance.'^  Injunctions  of  this 
sort  are  older  than  the  time  of  Lord  Bacon,  since,  in  his  Ordinances, 
they  are  treated  as  a  well-known  process.  Indeed,  they  have  been 
distinctly  traced  back  to  the  reign  of  Elizabeth,  and  Edward  the 
Sixth,  and  even  of  Henry  the  Eighth.^  In  some  respects  they 
bear  an  analogy  to  sequestrations;  but  the  latter  process,  at  least 
since  the  reign  of  James  the  First,  has  been  applied  not  merely 
to  the  lands  in  controversy  in  the  cause,  but  also  to  other  lands  of 
the  party.* 

§  959  a.  It  has  been  already  suggested,  that  the  granting  or  refus- 
ing of  injunctions  is  a  matter  resting  in  the  sound  discretion  of  a 
court  of  equity ;  ^  and,  consequently,  no  injunction  will  be  granted 


1  5  De  G.,  M.  &  O.  880.  See  also 
Rolfe  V.  Rolfc,  16  Sim.  88  ;  Hills  v.  Croll, 
2  Phillips,  60 ;  and  the  numerous  cases 
cited  and  reviewed  by  Loixl  St  Leonards 
in  Lumley  v.  Wagner.  Montague  v. 
Flockton,  16  Eq.  189. 

2  Negative  covenants,  not  to  exercisNe  a 
profession  or  calling  within  certain  limits, 
if  reasonable,  may  oe  enforced  by  injunc- 
tion. See  Catt  v,  Tourle,  4  Ch.  664. 
And  in  Montague  r.  Flockton,  16  Eq.  189, 
a  performer  was  restrained  from  perform- 
ing eUewhere  daring  his  engagement, 
though  there  was  no  express  negative 
covenant.  Where  plaintiff  had  bought  a 
business  for  a  price  aependent  on  its  future 
profits,  and  had  then  broken  his  implied 
covenant  to  continue  the  business,  by  sell- 
ing it  to  a  third  party,  it  was  held  that  he 
could  not  restrain  his  vendor  from  carry- 
ing on  the  business,  though  the  vendor 
had,  as  part  of  the  contract  of  sale,  entered 


into  his  employ,  and  agreed  to  comply 
with  his  directions.  Telegraph,  &c.  Co. 
V.  McLean,  8  Ch.  668. 

>  22  Ch.  D.  836.  In  this  case,  Wolver- 
hampton and  Walsall  Railwav  Company  r. 
Lonaon  and  North- Western  llailway  Com- 
pany, 16  Eq.  433,  was  considered. 

*  Stribley  t?.  Hawkie,  8  Atk.  275  ;  Penn 
V.  Lord  Baltimore,  1  Yes.  454  ;  DoYt  r. 
Dove,  1  Cox,  101 ;  s.  c.  1  Bro.  Ch.  873 ; 
2  Dick.  617 ;  Huguenin  v.  Baseley,  16 
Yes.  180 ;  Roberdeau  v.  Rous,  1  Atk. 
549. 

*  Beam.  Ord.  Ch.  16,  16. 

<  Ibid,  and  note  {c),  p.  363 ;  Beames, 
Ord.  Chan.  16,  and  note  55  ;  Barton,  Suit 
in  Eq.  87  ;  2  Mad.  Pr.  Cb.  163 ;  Hide  v. 
Petit,  1  Ch.  Cas.  91. 

^  AnU,  %%  862,  863 ;  Bacon  v.  Jone^  4 
Mylne  k  Craig,  488  ;  Bramwell  v.  Hal- 
comb,  3  Mylne  k  Craig,  737. 


§  959—959  6.] 


INJUNCTIONS. 


625 


whenever  it  will  operate  oppressively,  or  inequitably,  or  contrary  to 
the  real  justice  of  the  case ;  or,  where  it  is  not  the  fit  and  appropriate 
mode  of  redress  under  all  the  circumstances  of  the  case ;  or,  whete 
it  will  or  may  work  an  immediate  mischief,  or  fatal  injury. 
Thus,  for  example,  no  injunction  will  be  granted  to  restrain  a 
nuisance,  by  the  erection  of  a  building,  where  the  erection  has  been 
acquiesced  in,  or  encouraged  by  the  party  seeking  the  relief.*  So,  it 
will  not  be  granted  in  cases  of  gross  laches  or  delay  by  the  party 
seeking  the  relief  in  •  enforcing  his  rights ;  as,  for  example,  where,  in 
case  of  a  patent  or  a  copyright,  the  patentee  has  lain  by,  and  allowed 
the  violation  to  go  on  for  a  long  time,  without  objection,  or  seeking 
redress.^  On  the  other  hand,  a  covenant  may  be  of  such  a  nature  as 
ought  not,  in  equity,  to  be  specifically  enforced  by  an  injunction,  in 
consideration  of  the  unreasonable  and  inconvenient  consequences 
which  may  ensue  therefrom.  Thus,  where  it  was  covenanted  by  the 
lessee  of  an  inn,  that  he  would  keep  it  open,  and  not  discontinue  it, 
the  court  refused  to  grant  an  injunction  to  enforce  the  specific  per- 
formance of  the  covenant.*  It  is  obvious,  that  the  granting  of  the 
injunction  in  such  a  case  might  be  utterly  useless,  and,  moreover,  be 
attended  with  ruinous  consequences  to  the  lessee.  Upon  similar 
principles  a  court  of  equity  will  not  by  injunction  compel  a  person  to 
fulfil  a  contract  to  write  dramatic  performances  for  a  particular 
theatre;^  or,  to  act  a  certain  number  of  nights  at  a  particular 
theatre ;  ^  or,  to  compel  an  employer  to  retain  a  servant,  agent,  or 
manager ;  or  to  restrain  him  from  excluding  such  person ;  ^  or  to 
furnish  maps,  which  the  plaintiff  is  to  have  the  sole  privilege  of 
engraving  and  publishing.'^ 

§  959  b.  It  may  be  remarked,  in  conclusion,  upon  the  subject  of 
special  injunctions,  that  courts  of  equity  constantly  decline  to  lay 
down  any  inile,  which  shall  limit  their  power  and  discretion  as  to  the 
particular  cases  in  which  such  injunctions  shall  be  granted  or  with- 
held. And  there  is  wisdom  in  this  course ;  for  it  is  impossible  to  fore- 
see all  the  exigencies  of  society  which  may  require  their  aid  and 
assistance  to  protect  rights^  or  redress  wrongs.    The  jurisdiction  of 


^  Williams  v.  Earl  of  Jeney,  1  Craig  ft 
PhiUipe,  91. 

^  Saunders  v.  Smith,  8  Mylne  k  Craig, 
711 ;  Lewis  v.  Chapman,  8  Beavan,  183. 

'  Hooper  v.  Brodick,  11  Simons,  47. 
On  this  occasion  the  Vice-Chancellor  said  : 
'*  The  court  ought  not  to  hare  restrained 
the  defendant  nt>m  discontinuing  to  use 
and  keep  open  the  demised  OTemises  as  an 
inn,  which  is  the  same,  in  enect,  as  order- 
ing him  to  cany  on  the  business  of  an 
innkeeper ;  but  it  might  hare  restrained 
him  from  doing,  or  usin^,  or  permitting 
to  be  done,  any  act  which  would  have 
put  it  out  of  his  power,  or  the  power  of 


any  other  person,  to  cany  on  that  busi- 
ness on  the  premises.  It  is  not,  however, 
shown  that  the  defendant  has  threatened, 
or  intends  to  do,  or  cause  or  permit  to  be 
done,  any  act  whereby  the  licenses  may 
become  forfeited  or  be  refused  ;  and,  there- 
fore, the  ii\junction  must  be  dissolved.*' 

^  Morris  v.  Colman,  18  Yes.  437  ;  Clark 
V.  Price,  2  Wils.  Ch.  157. 

*  Kemble  v,  Kean,  6  Simons,  333.  But 
see  Lumley  v.  Wagner,  16  Jur.  871 ;  1  De 
G.,U,k  G.  604. 

«  Stocker  V.  Brocklebank,  8  M.  &  O.  250. 

7  Baldwin  v.  Society  for  Diffusing  Use- 
ful Kiiuwledge,  9  Simuns,  393. 
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tlieso  coxirts,  thus  operating  by  way  of  special  injunction,  is  mani- 
tVstIv  imiispensable  for  tlie  purposcH  of  social  justice  in  a  great  variety 
(if  cases,  and  therefore  should  be  fostered  and  upheld  by  a  steady  con- 
tiilence.  At  the  same  time  it  most  be  admitted,  that  the  exercise  of 
it  is  attended  with  no  small  danger,  both  from  its  summary  nature 
(ind  its  liability  to  abuse.  It  ought,  therefore,  to  be  guarded  with 
oxtreme  caution,  and  applied  only  in  very  clear  cases;  otherwise, 
instead  of  becoming  an  instrument  to  promote  the  public,  as  well  as 
private  welfare,  it  may  become  a  means  of  extensive,  and  perhaps  of 
irreparable,  injustice.^ 

<  fsos  the  pointed  remarks  or  Lord  Cot-  the  Earl  of  lUpon  r.   Habart,  1   Coopnr, 

trnimn  on  this  subject,  in  Brown  r.  New-  Sfl.  Cases,  333 ;  a.  c.  3  Mylna  &   Kten, 

hall,  a  Mylne  A  Craig,  C70,  751.    See  also  169. 
Lord  Brougham's  nuiarks  in  the  case  of 
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CHAPTER    XXIV. 

EXCLUSIVE  JURISDICTION. — TRUSTS.- 

Exclusive  jurisdiction.    Trusts  and  remedial  process. 

Trusts  include  most  of  the  exclusive  equitable  jurisdiction. 

963.  And  are  generally  administered  only  in  courts  of  equity. 

Trusts  are  equitable  rights,  and  require  definition,  subject,  and  object. 

This  jurisdiction  derived  from  the  Roman  civil  law. 

History  of  trusts  in  the  Roman  law. 

Uses  and  trusts  have  a  similar  origin. 

Lord  Coke's  definition  of  uses  and  trusts. 

They  have  an  extensive  and  highly  beneficial  operation. 

The  statute  of  uses  transfers  the  use  to  possession. 

Uses,  by  parol,  at  common  law,  now  created  by  deed. 
.  Statute  of  frauds  requires  trusts  as  to  lands  to  be  declared  by  writing,  except 
g  trusts. 

.  Equity  will  only  execute  trusts  founded  on  valuable  consideration. 
.  Equitable  estates  partake  of  the  incidents  of  legal  estates, 
a.  Trusts  alienable  by  contract  and  by  operation  of  law. 
.  Trusts  follow  the  analogy  of  the  law  as  to  remedies. 
a.  Courts  of  equity  generally  hold  exclusive  control  of  trusts. 
.  Equity  compels  the  party  holding  the  legal  title  to  act  as  trustee  for  equitable 

'.  Such  equity  is  not  defeated  by  alienation  except  to  a  bona  fide  purchaser. 

L  The  powers  of  trustees  depend  upon  the  nature  of  the  trust. 

)  a.  When  a  trustee  is  liable  for  exercise  of  his  powers. 

K  Cestui  que  trust  may  sometimes  demand  the  conveyance  of  legal  title. 

>  a,  979  h.  Trusts  may  wholly  fail  from  uncertainty. 

).  Definition  of  express  and  implied  trusts. 

..  Specification  of  express  trust,  from  which  many  implied  trusts  arise. 

60.  Having  taken  the  general  survey  of  equity  jurisprudence 
jes  of  concurrent  jurisdiction,  we  shall,  in  the  next  place,  proceed 
3  consideration  of  another  head  proposed  in  these  commentaries, 
3f  Exclusive  Jurisdiction.  And  this  again,  like  the  former 
is  divisible  into  two  branches :  the  one  dependent  upon  the 
ct-matter,  the  other  upon  the  nature  of  the  remedy  to  be 
nistered.  The  former  comprehends  Trusts,  in  the  largest  and 
general  sense  of  the  word,  whether  they  are  express  or  implied, 
t  or  constructive,  created  by  the  parties,  or  resulting  by  operation 
.w.    The  latter  comprehends  all  those  processes  or  remedies, 

i  are  peculiar  and  exclusive  in  courts  of  equity,  and  through  the 
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instrumentality  of  which  they  endeavour  to  reach  the  pui'poses  of 
justice  in  a  manner  unknown  or  unattainable  at  law. 

§  961.  And,  in  the  first  place,  let  us  examine  the  nature  and 
extent  of  the  jurisdiction  of  courts  of  equity  in  matters  of  trust, 
which  will  be  found  directly  or  remotely  to  embrace  most  of  the 
subjects  of  their  exclusive  jurisdiction.  It  has  been  well  observed, 
that  the  principles  of  law,  which  guide  the  decisions  of  the  courts  of 
common  law,  were  principally  formed  in  times  when  the  necessities 
of  men  were  few,  and  their  ingenuity  was  little  exercised  to  supply 
their  wants.  Hence,  it  has  happened,  that  there  are  many  rights, 
according  to  the  principles  of  natural  and  universal  justice,  for 
injuries  to  which  the  law,  as  administered  by  those  courts,  has  pro- 
vided no  remedy.  This  is  particularly  the  case  in  matters  of  trust 
and  confidence,  of  which  the  ordinary  courts  of  law,  in  a  vast  variety 
of  instances,  take  no  cognizance.  The  positive  law  being  silent  on 
the  subject,  courts  of  equity,  considering  the  conscience  of  the  party 
intrusted,  as  bound  to  perform  the  trust,  have,  to  prevent  a  total 
failure  of  justice,  interfered  to  compel  the  performance  of  it  And, 
as  they  will  compel  the  performance  of  the  trust,  so,  on  the  other 
hand,  they  will  assist  the  trustees,  and  protect  them  in  the  due 
performance  of  the  trust,  whenever  they  seek  the  aid  and  direc  ion 
of  the  court  as  to  the  establishment,  the  management,  or  the  execu- 
tion of  it. 

§  962.  For  the  most  part,  indeed,  matters  of  trust  and  confidence 
are  exclusively  cognizable  in  courts  of  equity ;  there  being  few  cases, 
except  bailments,  and  rights  founded  in  contract,  and  i*emedial  by  an 
action  of  assumpsit,  and  especially  by  an  action  for  money  had  and 
received,  in  which  a  remedy  can  be  administered  in  the  coui-ts  of 
law.  Thus,  for  example,  a  debt,  or  cfwae  in  action,  was  not  generally 
assignable  at  law,  except  in  cases  of  negotiable  instruments.  And, 
hence,  the  assignee  was  ordinarily  compellable  to  seek  redress  against 
the  assignor  and  the  debtor  solely  in  courts  of  equity. 

§  963.  It  is  not  within  the  design  of  these  commentaries  to  enter 
upon  a  minute  examination  of  the  nature  and  peculiarities  of  trusts, 
as  known  to  English  jurisprudence,  or  to  attempt,  by  any  develop- 
ment of  the  history  of  their  rise  and  progress,  to  ascertain  the  exact 
boundaries  of  the  jurisdiction  at  present  exercised  over  them.  In 
general,  it  may  be  said,  that  trusts  constitute  a  very  important  and 
comprehensive  branch  of  equity  jurisprudence ;  and  that,  when  the 
remedy  in  regard  to  them  ends  at  law,  then  the  exclusive  jurisdiction 
in  equity,  for  the  most  part,  begins. 

§  964.  A  trust,  in  the  most  enlarged  sense  in  which  that  term  is 
used  in  English  jurisprudence,  may  be  defined  to  be  an  equitable 
right,  title,  or  interest  in  property,  real  or  personsd,  distinct  from 
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the  legal  ownei'sbip  thereof.^  In  other  words,  the  legal  owner  holds 
the  direct  and  absolute  dominion  over  the  property  in  the  view  of 
the  law ;  but  the  income^  profits,  or  benefits  thereof  in  his  hands, 
belong  wholly,  or  in  part,  to  others.  The  legal  estate  in  the  property 
is  thus  made  subservient  to  ceitain  uses,  benefits,  or  charges  in  favour 
of  others ;  and  these  uses,  benefits,  or  charges  constitute  the  trusts, 
which  courts  of  equity  will  compel  the  legal  owner,  as  trustee,  to 
perform  in  favour  of  the  cestui  que  trusty  or  beneficiary.  Three 
things  are  said  to  be  indispensable  to  constitute  a  valid  trust :  first, 
sufficient  words  to  raise  it ;  secondly,  a  definite  subject ;  and  thirdly, 
a  certain  or  ascertained  object.^ 

§  965.  It  is  in  the  highest  degree  probable,  that  those  trusts, 
which  are  exclusively  cognizable  in  courts  of  equity,  were,  in  their 
origin,  derived  from  the  Roman  law,  being  veiy  similar,  in  their 
nature,  to  ih^fidei  commissa  of  that  law.  As  the  jurisdiction  of  a 
peculiar  praetor  was  created  for  the  express  pui-pose  of  protecting 
"pro^ert J  fidei  commiaav/m,  so  the  jurisdiction  of  our  courts  of  equity, 
if  not  created,  was  soon  extended,  for  the  purpose  of  protecting 
and  enforcing  the  execution  of  trusts.  Indeed,  it  is  impossible  to 
suppose,  that  in  a  country  professing  to  have  an  enlightened  juris- 
prudence, obligations  and  trusts  in  regard  to  property,  binding  in 
conscience  and  duty,  and  which,  ex  cequo  et  bono,  the  party  ought 
to  perform,  should  be  left  without  any  positive  means  of  securing 
ther  due  fulfilment ;  or  that  they  might  be  violated  without  rebuke, 
or  evaded  with  impunity. 

§  966.  In  the  Institutes  of  Justinian,  a  summary  account  is 
given  of  the  origin  and  nature  of  the  Soman  fidei  commissa.  It  is 
there  observed,  that  anciently  all  trusts  were  infirm  (precarious) ; 
for  no  man  could,  without  his  own  consent,  be  compelled  to  perform 
what  he  was  requested  to  do.  But,  when  testators  were  unable 
directly  to  bequeath  an  inheritance  or  legacy  to  certain  persons,  if 
they  did  bequeath  it  to  them,  they  gave  it  in  trust  to  other  persons, 
who  were  capable  of  taking  it  by  will.  And  therefore  such  bequests 
were  called  trusts  {fidei  commism),  because  they  could  not  be 
enforced  by  law,  but  depended  solely  on  the  honour  of  those  to  whom 
they  were  intrusted.  Afterwards,  the  Emperor  Augustus,  having 
been  frequently  solicited  in  favour  of  particular  persons,  either  on 
account  of  the  solemn  adjurations  of  the  party,  or  on  account  of  the 
gross  perfidy  of  other  persons,  commanded  the  consuls  to  interpose 
their  authority.  This,  being  a  just  and  popular  order,  was  by  degrees 
converted  into  a  permanent  jurisdiction.     So  great,  indeed,  was  the 

^  Lord  Hardwicke,  in  Start  v.  Hellish      that  no  action  at  law  will  lie;  bntismerelT 
(2  Atk.  612),  said:   ''A  trust  is,  where      a  case  for  the  consideration  of  this  court, 
there  is  such  a  confidence  between  parties,  *  Cruwys  v.  Colroan,  9  Ves.  323. 
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favour  in  which  trusts  were  held,  that  at  length  a  special  praetor  was 
created  to  pronounce  judgment  in  cases  of  trusts  ;  and  hence  he  was 
called  the  Commissary  of  Trusts  {Fidel  Co'iTvnvissaHiis)} 

§  967.  This  brief  sketch  of  the  origin  and  nature  of  trusts  in  the 
civil  law  does,  in  a  very  striking  manner,  illustrate  the  origin  and 
nature  of  trusts  in  the  common  law  of  England,  in  regard  to  real 
property.  It  has  been  well  remarked  by  Mr.  Justice  Blackstone, 
that  uses  and  trusts  in  English  jurisprudence  are,  in  their  original,  of 
a  nature  very  similar,  or  rather  exactly  the  same,  answering  more  to 
ihQJidei  commissum  than  to  the  usus  fructus  of  the  civil  law  ;  the 
latter  being  the  temporary  right  of  using  a  thing,  without  having  the 
ultimate  property  or  full  dominion  of  the  substance.^ 

§  968.  Lord  Coke,  describing  the  nature  of  a  use  or  trust  in  land 
according  to  the  common  law,  uses  the  following  language  :  A  use  is 
a  trust  or  confidence  reposed  in  some  other,  which  is  not  issuing  out 
of  the  land,  but  as  a  thing  collateral,  annexed  in  privity  to  the 
estate  of  the  land,  and  to  the  person  touching  the  land,  acUicet,  that 
cestui  que  use  (the  beneficiary)  shall  take  the  profit,  and  that  the 
term-tenant  shall  make  an  estate  according  to  his  direction.  So,  a 
cestui  que  use  had  neither  jus  in  re  nor  jus  ad  rem,  but  only  a 
confidence  and  trust  for  which  he  had  no  remedy  by  the  common 
law;  but  for  breach  of  trust  his  remedy  was  by  subpcena  in 
chancery.*  Thus,  we  see,  that  the  original  fiduciary  estate,  from 
its  nature,  imparted  a  right  to  the  enjoyment  of  the  profits  of  the 
land,  as  distinct  from  the  seisin  of  the  land,  and  the  rights  issuing 
thereout. 

§  969.  The  introduction  of  uses  and  trusts  into  England  has  been 
generally  attributed  to  the  ingenuity  of  the  clergy,  in  order  to  escape 
from  the  prohibitions  of  the  Mortmain  Acts.  But,  whether  this  be 
the  true  origin  of  them  or  not,  it  is  very  certain  that  the  general  con- 
venience of  them  in  subserving  the  common  interests  of  society,  as 
well  as  in  enabling  parties  to  escape  from  forfeitures  in  times  of  civil 
commotion,  soon  gave  them  an  extensive  public  approbation,  and 
secured  their  permanent  adoption  into  the  system  of  English  juris- 
prudence.* And  they  have  since  been  applied  to  a  great  variety  of 
cases,  which  never  could  have  been  in  the  contemplation  of  those 
who  originally  introduced  them  ;  but  which,  nevertheless,  are  the 
natural  attendants  upon  a  refined  and  cultivated  state  of  society, 
where  wealth  is  widely  diffused,  and  the  necessities  and  conveniences 

>  Inst.  B.  2,  tit.  23,  §  1  ;  2  Black.  Comm;  A.  B. 

327,  328  ;  Bac.  on  Uses,  19.  *  2  Black.  Comm.  328,  329 ;  Bac.  Abridf;. 

-  Black.   Comm.    327  ;   Bac.   on    Uses,  Uses  and  Trusts,  A.  B.  ;  Gilb.  Lex  Pnetor,     * 

19.  259,   260.     Hee  also  Lloyd  r,  Spillet,  2  .X 

a  Co.  Lit.  272  h;  Chuillcigli's  ca.sc,   1  Atk.    149,   LOO;   Hopkins  t\  Hopkins,  ly 

Co.  121,  rt,  b ;  lUc.  Abridg.  Uses  and  Trusts,  Alk.  ()91  ;  aiUe,  §  48. 
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of  families,  of  commerce,  and  even  of  the  ordinary  business  of  human 
life,  require  that  trusts  should  be  .established,  temporary  or  per- 
manent, limited  or  general,  to  meet  the  changes  of  past  times,  as 
well  as  to  provide  for  the  exigencies  of  times  to  come. 

§  970.  According  to  the  spirit  of  over*nice  and  curious  learning 
belonging  to  the  age,  uses  in  lands,  upon  their  introduction  into 
English  jurisprudence,  were  refined  upon  with  many  elaborate 
distinctions,^  to  cure  the  mischiefs  arising  from  which  the  Statute 
of  Uses  of  27  Henry  VIII.  ch.  10,  was  enacted,  the  general  intent 
of  which  was  to  transfer  the  use  into  possession,  and  to  make  the 
cestui  que  use  complete  owner  of  the  lands,  as  well  at  law  as  in 
equity.^  But  as  the  statute  did  not  in  its  terms  apply  to  all  sorts 
of  uses,  and  was  construed  not  to  apply  to  uses  ingrafted  on  uses 
(which  constitute  one  great  class  of  modem  trusts  in  lands),  it 
failed  in  a  great  measure  to  accomplish  the  ends  for  which  it  was 
designed.^  Thus,'  for  example,  it  was  held  not  to  apply  to  trusts 
or  uses  created  upon  term  of  years  ;  or  to  trusts  of  a  nature  requiring 
the  trustee  still  to  hold  out  the  estate,  in  order  to  perform  the 
trusts;  and,  generally,  not  to  trusts  created  in  relation  to  mere 
personal  property.* 

§  971.  In  regard  to  uses,  it  seems  formerly  to  have  been  a  matter 
of  considerable  doubt,  whether  at  the  common  law  they  could  be 
raised  by  parol,  or  even  by  writing  without  a  seal.  Lord  Chief 
Baron  Gilbert  has  extracted  a  distinction  from  the  ditferent  cases, 
which  will  in  some  measure  reconcile  their  apparent  contrariety. 
It  is  in  effect  that  a  use  might  be  raised  at  the  common  law  by 
parol  upon  any  conveyance,  which  operated  by  way  of  transmutation 
of  possession,  or  passed  the  possession  by  some  solemn  act,  such  as  a 
feoffment ;  since  the  estate  itself  might,  by  the  common  law,  pass  by 
a  parol  feoffment ;  and  therefore,  by  the  same  reason,  a  use  of  the 
estate  might  be  declared  by  parol.  But  where  a  deed  was  requisite 
to  the  passing  of  the  estate  itself,  there  a  deed  was  also  necessary  for 
the  declaration  of  the  uses.  ThuSj  for  example,  a  man  could  not 
covenant  to  stand  seised  to  use  without  a  deed.^ 

§  972.  However  this  may  have  been,  the  Statute  of  Frauds  of  29 
Charles  II.  ch.  3,  §  7,  requires  all  declarations  or  creations  of  trusts 


1  2  Black.  Comm.  330. 

'  2  Black.  Comm.  332,  333 ;  Butler's 
note  (231)  to  Co.  Litt  271  b. 

3  2  Black.  Comm.  332,  333 ;  Butler's 
note  (231)  to  Co.  Litt.  271  b, 

•*  2  Black.  Comm,  385  to  837  ;  Symp- 
son  i».  Turner,  1  Eq.  Abridg.  383  ;  Butler's 
note  (1)  to  Co.  Litt.  290  6,  and  to  Co. 
Litt.  271  b,  note  (1),  ui.,  §  6  ;  Boc.  Abridg. 
Uses  and  Trusty  B.  C.  D.  G.  2  H.  ;  id. 
Trusts,  A.     It  li  said,  that  a  tenant  by 


the  courtesy  cannot  stand  seised  to  a  use, 
for  he  is  in  by  the  act  of  law  in  considera- 
tion of  marriage,  and  not  in  privity  of 
estate ;  and  for  a  like  reason  also  tenant 
in  dower,  by  the  better  opinion,  cannot 
stand  seised  to  a  use.  Sanders  on  Uses, 
ch.  1,  §  11,  pp.  62,  63.  But  in  equity 
such  a  tenant  would  nevertheless  be  af- 
fected by  the  use  or  trust. 
5  Gilb.  Uses,  270,  271. 
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or  confidences  of  any  lands,  tenements,  and  hereditaments  to  be 
manifested  and  proved  by  some  writing,  signed  by  the  party  entitled 
to  declare  such  trusts,  or  by  his  last  will  in  writing.  The  statute 
excepts  trusts  arising,  transferred,  or  extinguished  by  operation  of 
law ;  and  from  its  terms,  it  is  apparent  that  it  does  not  extend  to 
declarations  of  trusts  of  personalty.^  Neither  does  it  prescribe  any 
particular  form  or  solemnity  in  writing ;  nor  that  the  writing  should 
be  under  seal.  Hence,  any  writing  sufficiently  evincive  of  a  trust,  as 
a  letter,  or  other  writing  of  a  trustee,  stating  the  trust,  or  any 
language  in  writing,  clearly  expressive  of  a  trust,  intended  by  the 
pai-ty,  although  in  the  form  of  a  desire  or  a  request,  or  a  recommen- 
dation, will  create  a  trust  by  implication.^  And  where  a  trust  is 
created  for  the  benefit  of  a  third  person,  although  without  his  know- 
ledge, he  may  afterwards  affirm  it,  and  enforce  the  execution  of  it  in 
his  own  favour,  at  least,  if  it  has  not,  in  the  intermediate  time,  been 
revoked  by  the  person  who  has  created  the  trust* 

§  973.  Uses  or  trusts,  to  be  raised  by  any  covenant  or  agreement 
of  a  party  in  equity,  must  be  founded  upon  some  meritorious  or 
some  valuable  consideration ;  for  courts  of  equity  will  not  enforce 
a  mere  gratuitous  gift  {donnini  gratuituni),  or  a  mere  moral  obliga- 
tion.* Hence  it  is,  that,  if  there  be  a  mere  voluntary  executory  trust 
created,  courts  of  equity  will  not  enforce  it^  And,  upon  the  same 
ground,  if  two  persons  for  a  valuable  consideration,  as  between 
themselves,  covenant  to  do  some  act  for  the  benefit  of  a  third 
person,  who  is  a  mere  stranger  to  the  consideration,  he  cannot 
enforce  the  covenant  agaiust  the  two,  although  each  one  might 
enforce  it  against  the  other.*     But  it  is  otherwise  in  cases  where  the 


»  Ante,  §  793  a ;  post,  §§  987,  1040  ; 
Kab  «.  Nab,  10  Mod.  404;  ForJyce  v. 
Willis,  3  Bro.  CL  586  ;  Benbow  v,  Towns"- 
eiid,  1  Mylne  &  Keen,  506. 

'  Cook  V.  Brooking,  8  Vera.  106,  107 ; 
Inchiquin  v,  French,  1  Cox,  1 ;  Smith  v. 
Attersoll,  1  Russ.  266. 

'  Acton  V,  Woodgate,  2  Mylne  &  Keen, 
492.  It  is  now  clearly  settled  that,  if  a 
debtor  conreys  property  in  trust,  for  the 
benefit  of  his  creditors,  to  whom  the  con- 
veyance is  not  communicated,  and  the 
creditors  are  not  in  any  manner  parties  or 
privy  to  the  conveyance,  the  deed  merely 
operates  as  a  power  to  the  trustees,  which 
is  revocable  by  the  debtor,  and  has  the 
same  effect  as  if  the  debtor  had  delivered 
money  to  an  agent  to  pay  his  creditors, 
and  before  any  payment  or  communication 
with  the  creditors  had  recalled  it.  Ibid.  ; 
Wallwyn  v.  Coutts,  3  Meriv.  707 ;  8.  c.  3 
Sim.  14 ;  Garranl  v.  Lord  Lauderdale,  3 
Sim.  1.  See  Simmouds  v.  Palles,  2  J.  k 
hit.  489,  49.'>.  Post,  §  1036  a,  1044, 
1045,  1046,  1106;  Mabcr  v.  Hobbs,  2 
Younge  &  Coll.  317,  327  ;  Lane  v.  Hus- 


band, 14  Simons,  656.  But  the  assign^'e 
can  sue  for,  and  recover  from  third  partiej^, 
the  property  covered  by  the  assigumeuU 
Glegg  V.  Rees,  7  Ch.  71. 

*  Colman  v,  Barrel,  1  Ves.  Jr.  53,  54 ; 
aiUe,  §§  433,  706  a,  787,  793  a;  post, 
§§  986,  987  ;  Colyear  v.  Countess  of  Mul- 
grave,  2  Keen,  81,  97,  98  ;  Ellis  v.  Nimnio, 
Lloyd  &  Goold,  333 ;  HoUoway  v.  Head- 
ington,  8  Sim.  324  ;  Gaskell  v,  Gaskell,  2 
Younge  &  Jerv.  502. 

*  Colyear  v.  Countess  of  Mulgrave,  2 
Keen,  8*1,  97,  98 ;  CoUinson  v.  Patrick,  2 
Keen,  123,  134  ;  HoUoway  v.  Headiugton, 
8  Sim.  329;  Callaghan  v.  Callaghan,  8 
CI.  &  F.  374,  401 ;  Jones  v.  Lock,  1 
Ch.  25 ;  Scales  v.  Maude,  6  De  G.,  M.  k 
G.  43.  Tlie  question  of  what  amounts 
to  a  gift,  inter  vivos,  and  what  is  a  direc- 
tion to  executors,  is  here  considerably  dis- 
cussed by  Lord  Cranworth.  Heartley  v. 
Nicholson,  19  £(i.  223 ;  Moore  v.  Moore, 
18  Eq.  474 ;  Warriner  r.  Rogers,  16  Eq. 
340. 

«  Ibid.  ;  Sutton  v.  Chetwynd,  8  Meriv. 
249  ;  In  re  Curteia'  Trusts,  14  Eq.  217, 
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use  or  trust  is  already  created  and  vested,  or  otherwise  fixed  in  the 
cestui  que  trust;  or  where  it  is  raised  by  a  last  will  and  testa- 
ment.i  Thus,  for  example,  if  A.  should  direct  his  debtor  to  hold 
the  debt  in  tinist  for  B.,  and  the  debtor  should  accept  the  trust,  and 
commuuicate  the  fact  to  both  A.  and  B.,  the  tmst,  although  voluntary, 
would  be  enforced  in  favour  of  B.,  and  binding  on  A. ;  for  nothing 
remains  to  be  done  to  fix  the  trust.  So,  if  A.  had  declared  him- 
self trustee  for  B.  of  the  same  debt,  the  same  doctrine  would  apply.- 

§  974.  Trusts  in  real  property,  which  are  exclusively  cognizable 
in  equity,  are  now  in  many  respects  governed  by  the  same  rules  as 
the  like  estates  at  law,  and  afford  a  striking  illustration  of  the 
maxim  cequitas  sequitur  legem.  Thus,  for  example,  t*hey  are 
descendible,  devisable,  and  alienable ;  and  heirs,  devisees,  and 
alienees  may,  and  generally  do,  take  therein  the  same  interests  in 
point  of  construction  and  duration,  and  they  are  affected  by  the 
same  incidents,  properties,  and  consequences,  as  would  under  like 
circumstances  apply  to  similar  estates  at  law.^  We  say  generally, 
because  there  are  exceptions  to  the  doctrine  above  stated.  Thus, 
for  example,  the  construction  put  upon  executory  trusts  arising  under 
agreements  and  wills,  sometimes  differs,  in  equity,  from  that  in 
regard  to  executed  trusts.  And  trusts  in  terms  for  years  and  per- 
sonalty will  be  often  recognized  and  enforced  in  equity,  which  would 
be  wholly  disregarded  at  law.* 


*  Lechmere  v.  Earl  of  Carlisle,  3  P. 
Will  222 ;  Austen  v.  Taylor,  AmbL  876  ; 
s.  c.  1  Eden,  361 ;  Petre  v,  Eapinasse,  2 
Mylne  k  Keen,  496  ;  Collinson  v.  Patrick, 
2  keen,  128,  134. 
y  '  McFadden  v.  Jenkins,  1  Phillips,  Ch. 
152.  See  also  Stapilton  v,  Stapilton,  14 
Simons,  186. 

'  2  Bl.  Coram.  337.  The  most  remark- 
able deviation,  in  executed  trusts,  from 
the  rules  in  relation  to  legal  estates,  is 
that  a  man  may  be  tenant  by  the  courtesy 
of  a  trast  estate  of  his  wife ;  but  a  woman 
was  not,  till  the  Dower  Aot,  entitled  to 
dower  in  a  trust  estate  of  her  husband. 
Lord  Redesdale,  in  D'Arcy  v.  Blake  (2 
Sch.  &  Lefr.  387),  has  given  the  best 
account  of  the  origin  of  this  anomaly,  that 
a  woman  should  not  have  dower  in  equity, 
who  is  not  entitled  at  law,  that  it  would 
be  shaking  every  thing  to  attempt  to 
disturb  the  rule.  By  the  Dower  Act, 
8  ft  4  W.  4,  c.  105,  8.  2,  it  was  provided 
that  widows  should  be  entitled  to  dower 
out  of  their  husband's  equitable  estates. 

^  Austen  v.  Taylor,  Ambl.  376 ;  s.  c. 
1  Eden,  861 ;  Massenburgh  v.  Ash,  1 
Vem.  234,  304.  Hence,  in  executory 
trusts  created  by  a  will,  the  rule  in  Shelley^s 
case,  1  Co.  99  (as  it  is  called)  will  not  be 
strictly  followed  in  equity ;  but  the  same 


coustnictioii  will  be  had,  as  governs  in 
regai'd  to  marriage  articles,  if  the  same 
intent  is  apparent  on  the  face  of  the  will. 
There  is,  however,  a  distinction  between 
marriage  articles  and  executory  trusts 
arising  under  wills,  as  to  the  inference  of 
the  intention  of  the  parties.  It  is  stated 
jfostf  §  984.  See  Stonor  v.  Uurwen,  5  Sim. 
264 ;  Roberts  v.  Dixwell,  1  West,  642 ; 
Countess  of  Lincoln  v,  Duke  of  Newcastle, 
12  Ves.  227.  Mr.  Butler's  note  to  Co. 
Litt.  590  6,  contains  so  valuable  a  sum- 
mary of  the  general  doctrine  on  this  sub- 
ject, that  it  deserves  to  be  here  stated  at 
large :  '*  It  is  to  be  observed  that,  in  most 
cases,  particularly  those  which  relate  to 
real  property,  courts  of  equity  have  gene- 
rally endeavoured  that  their  decisions 
should  bear  the  strictest  possible  analogy 
to  the  decisions  of  courts  of  law,  in  cases 
of  a  similar  or  corresponding  impression. 
All  the  canons  of  law,  respecting  the  de- 
scent or  inheritance  of  legal  estates  in 
lands,  have  been  applied  to  trust  or  equit- 
able estates.  Some  of  these,  as  the  ex- 
clusion of  the  half-blood  of  the  ascendinc 
line,  of  the  paternal  line  from  the  maternal 
inheritance,  and  the  maternal  line  from 
the  paternal  inheritance,  are  evidently  of 
feudal  extraction,  and  are  generally  sup- 
posed to  be  contrary  to  reason  and  equity. 
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§  974  a,  VVlieie  a  trust  is  created  for  the  benefit  of  a  party,  it  is 
not  only  alienable  by  him  by  his  own  proper  act  and  conveyance, 
but  it  is  also  liable  to  be  disposed  of  by  operation  of  law,t;i  invUum, 
like  any  other  property;  as,  for  example,  by  a  general  asvsignnient 
under  bankruptcy  or  insolvency,  although  indirectly  the  very  pur- 
poses of  the  trust  may  thereby  be  defeated.  Thus,  where,  by  will, 
certain  estates  were  bequeathed  to  trustees,  in  order,  among  other 
things,  to  pay  an  annuity  to  the  testator's  son  of  £500  for  his  natural 
life,  the  annuity  being  declared  to  be  for  his  personal  maintenance 
and  support  during  his  life,  and  not  on  any  account  to  be  subject  or 
liable  to  the  debts,  engagements,  charges,  and  incumbrances  of  the 
son ;  bul  as  the  same  became  due  it  was  to  be  paid  into  the  son  s 
hands,  and  not  to  any  other  person  whatsoever,  and  the  son  became 
a  bankrupt ;  it  was  held,  that  the  annuity  passed  by  the  assignment 
under  the  bankruptcy  to  the  assignees.  For  it  was  said  that  the 
policy  of  the  law  does  not  permit  property  to  be  so  limited  that  it 
shall  continue  in  the  enjoyment  of  the  bankrupt,  notwithstanding 
the  bankruptcy.  The  testator  might,  if  he  had  thought  fit,  have 
made  the  annuity  determinable  on  the  bankiniptcy,^  or  have  made  it 
to  go  over  to  another  person  in  the  event  of  the  bankruptcy.  But, 
while  it  was  the  property  of  the  bankrupt,  it  must  be  subject  to  the 
ordinary  incidents  of  property,  and,  therefore,  subject  to  his  debts.^ 
So,  if  a  trust  is  created  for  a  married  woman  for  her  separate  use, 
and  the  trustees  are  to  pay  the  money  into  her  proper  hands  and 
for  her  use,  her  own  receipt  only  being  required,  she  may  still  assign 
it,  and  her  assignee  will  take  the  full  title  to  it.^  The  same  rule 
will  apply  to  the  case  of  a  trust  fund  in  rents  and  profits  created  by 
a  will  for  the  benefit  of  a  particular  person  during  his  life,  although 


Yet  they  have  been  admitted,  without  any 
limitation,  into  the  equitable  code  of  Eng- 
land. There  is  the  same  division  in  equity 
as  there  is  at  law,  of  estates  of  freehold 
and  inheritance  of  estates  of  freehold  only, 
and  of  estates  less  than  freehold  ;  of  estates 
in  possession,  remainder,  or  reversion ; 
and  of  estates  several  and  estates  un- 
divided. It  has  been  observed  before, 
that  every  species  of  property  is  in  sub- 
stance equally  capable  of  being  settled  in 
the  way  of  entml,  and  that  the  utmost 
term  allowed  for  the  suspense  either  of 
real  or  person nl  property  from  vesting  ab- 
solutely, is  that  of  a  life  or  lives  in  bciu;;, 
and  twenty-one  years  after,  and  perha]»s 
in  the  case  of  a  posthumous  child,  a  few 
months  more.  The  analogy  between  law 
and  equity  is  in  this  instance  complete. 
It  may  be  laid  down,  without  any  qualifi- 
cation, that  no  nearer  approach  to  a  per- 
petuity can  be  made  through  the  medium 
of  a  tiTist,  or  will  be  supported  by  a  court 
of  equity,  than  can  be  made  by  legal  con- 


veyances of  legal  estates  or  interests,  or 
will  be  admitted  in  a  court  of  law.  So  a 
power  in  trustees  is  void,  if  it  violates 
the  rule  against  perpetuities.  Floyer  v. 
Bankes,  8  Eq.  115 ;  Morgan  v,  Gronow, 
16  Eq.  1;  Sykes  r.  Sykes,  13  Eq.  56. 
So  where,  in  exercising  a  power  of  a^»- 
pointment,  a  restraint  on  anticipation  is 
imposed  which  violates  the  role,  such 
restraint  is  void.  In  re  Teague's  Settle- 
ment, 10  £q.  564 ;  In  re  Cunninghame*s 
Settlement,  11  En.  824. 

»  Graves  v.  Dolphin,  1  Sim.  66 ;  Piercy 
V.  Roberts,  1  Myliie  k  Keen,  4. 

-  Brandon  v,  Robinson,  18  Vcs.  429, 
433,  434. 

^  Brandon  r.  Robinson,  18  Ves.  434. 
But  an  express  prohibition  of  alienation 
or  anticipation  will,  in  the  case  of  a  mar- 
ried woman,  be  binding,  and  if  the  intent 
clearly  appears,  this  seems  to  be  enough, 
without  expn\ss  wonls.  Arnold  r.  "NVotKi- 
hama,  16  Eq.  29.     Pa-tf,  §  1394. 
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there  be  a  proviso  that  he  shall  not  have  any  power  to  sell,  or  to 
mortgage,  or  to  anticipate  in  any  way  the  rents  and  profits.^ 

§  975.  In  regai'd  to  trusts,  the  analogy  to  estates  at  the  common 
law  is  not  only  followed,  as  to  the  rights  and  interests  of  the  cestui 
que  trust,  but  also  as  to  the  remedies  to  enforce,  preserve,  and 
extinguish  those  rights  and  interests.  Thus,  for  instance,  there 
cannot,  strictly  speaking,  be  a  disseisin,  abatement,  or  intrusion,  as 
to  a  trust  estate.  But,  nevertheless,  there  may  be  such  an  adverse 
claim  of  a  trust  estate  by  an  adverse  claimant,  taking  the  rents  and 
profits,  as  may  amount  to  an  equitable  ouster  of  the  rightful  claimant ; 
and  such  as,  if  continued  twelve  years,  would,  by  analogy  to  legal 
remedies,  bar  any  assertion  of  his  right  in  equity.^  We  have  already 
had  occasion  to  consider  this  subject  in  reference  to  statutes  of  limi- 
tations generally.*  And  it  may  be  here  added,  that  bars  to  relief  in 
equity  from  lapse  of  time  are  also  entertained  in  courts  of  equity, 
independently  of  the  express  provisions  of  any  statute  of  limitations.* 
By  the  Judicature  Act,  1873,  sect.  25,  sub-sect  2,  it  is  provided  that 
no  claim  of  a  cestui  que  tirtist  against  his  trustees  for  any  property 
held  on  an  express  trust,  or  in  respect  of  any  breach  of  such  tmst, 
shall  be  held  to  be  barred  by  any  statute  of  limitations. 

§  975  a.  In  general,  a  trustee  is  only  suable  in  equity  in  regard 
to  any  matters  touching  the  trust.^  But  if  he  chooses  to  bind  him- 
self by  a  personal  covenant  in  any  such  matters,  he  will  be  liable  at 
law  for  a  breach  thereof,  although  he  may,  in  the  instrument  con- 
taining the  covenant,  describe  himself  as  covenanting  as  trustee  ;  for 
the  covenant  is  still  operative  as  a  personal  covenant,  and  the  super- 
added words  are  but  a  descriptio  personcefi  Still,  however,  where 
the  matter  is  otherwise  cognizable  in  equity,  the  mere  existence 
of  such  a  covenant  will  not  deprive  the  courts  of  equity  of  their 
jurisdiction  over  the  trust. 

§  976.  It  is  a  general  nile  in  courts  of  equity,  that  wherever  a 
trust  exists,  either  by  the  declaration  of  the  party,  or  by  intend- 
ment or  implication  of  .law,  and  the  party  creating  the  trust  has  not 
appointed  any  trustee  to  execute  it,  equity  will  follow  the  legal 


'  Green  v.  Spicer,  1  Buss.  &  Mylne,  395. 

^  Cholmondeley  v.  Clinton,  2  Jac.  &; 
Walk.  1 ;  id.  191,  note ;  Bond  v.  Hopkins, 
1  Sch.  &  Lefr.  428,  429  ;  Hovenden  v. 
Annesley,  2  Sch.  &  Lefr.  630,  636.  As  to 
statute  barring  claim  for  breach  of  trust, 
see  Stone  v.  Stone,  5  Ch.  74.  As  to 
barring  claim  for  account,  see  Burdick  v. 
Garrick,  5  Ch.  233.  As  to  barring  claim 
under  a  trust  term,  see  Locking  v.  rarker, 
8  Ch.  30. 

3  ArUe,  §§  65,  629,  771  ;  post,  §§  1520, 
1.521. 

*  AnUy  §  55. 


^  The  right  to  sue  for  a  breach  of  trust 
cannot,  it  seems,  be  assigned.  Hill  v. 
Boyle,  4  £q.  260.  Loi^g  acquiescence  in 
thrf  breach  will  bar  relief.  Sleeman  v, 
Wilson,  13  Eq.  36.  See  Taylor  v.  Cart- 
wright,  14  Eq.  167.  As  to  right  of  cestui 
que  trust  to  sue  a  debtor  to  the  trust,  see 
Sharpc  v.  San  Paulo  R.  Co.,  8  Ch.  697. 

^  So,  where  one  purchases  shares,  he  is 
liable  for  calls,  though  he  hold  in  trust  for 
another.  Chapman  and  Barker's  Case,  3 
Eq.  301 :  In  re  Great  Wlical  B.  M.  Co., 
6  Clu  19G. 
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estate,  and  decree  the  person,  in  whom  it  is  vested  (not  being  a 
booid  fide  purchaser  for  a  valuable  consideration  without  notice,  or 
otherwise  entitled  to  protection),  to  execute  the  trust.     For,  it  is  a 
rule  in  equity,  which  admits  of  no  exception,  that  a  court  of  equity 
never  wants  a  trustee.^     This  is  often  applied  to  the  cases  of  powers 
of  sale  of  lands,  given  by  will  for  the  payment  of  debts  and  other 
purposes  which  are  in  the  nature  of  a  trust.    In  such  cases,  if  the 
power  becomes  extinct  at  law,  either  from  no  person  being  appointed 
in  the  will  to  execute  it,  or  from  the  party  designated,  dying  before 
the  execution  of  it,  courts  of  equity  will  decree  the  execution  of  such 
trust,  and  compel  the  party  in  possession,  as  heir  or  devisee  of  the 
legal  estate  in  the  lands,  to  perform  it.^    And,  generally,  it  may  be 
stated,  that  where  the  property  has  been  bequeathed  in  tnist,  without 
the  appointment  of  a  trustee,  if  it  is  personal  estate,  the  personal 
representative  is  deemed  the  trustee  ;  and  if  real  estate,  the  heir  or 
devisee  is  deemed  the  trustee,  and  is  bound  to  its  due  execution.^ 
And  now,  by  the  Conveyancing  Act,  1881,  sect.  30,  it  is  enacted  that 
where  Jin  estate  or  interest  of  inheritance,  or  limited  to  the  heir  as 
special  occupant,  in  any  tenements  or  hereditaments,  corporeal  or 
incorporeal,  is  vested  on  any  trust,  or  by  way  of  mortgage  in  any 
person   solely,  the  same  shall  on   his  death,   notwithstanding    any 
testamentary  disposition,  devolve  to  and  become  vested  in  his  per- 
sonal  representatives  or  representative  from   time  to  time  in  like 
manner  as  if  the  same  were  a  chattel  real  vesting  in  them  or  him  ; 
and,  accordingly,  all  the  like  powers  for  one  only  of  several  joint 
personal  representatives,   as   well   as  for  a  single   personal   repre- 
sentative, and  for  all  the  personal  representatives  together,  to  dispose 
of  and  otherwise  deal  with  the  same,  shall  belong  to  the  deceased's 
personal  representatives  or  representative  from  time  to  time,  with  all 
the  like  incidents,  but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him ;  and  for  the  purposes   of  this  section,  the  personal  represen- 
tatives, for  the  time  being  of  the  deceased,  shall  be  deemed  in  law 
his  heirs  and  assigns  within  the  meaning  of  all  trusts  and  powers. 

§  977.  The  power  of  a  trustee  over  the  legal  estate  or  property 
vested  in  him,  properly  speaking,  exists  only  for  the  benefit  of  the 
cestui  que  trust.  It  is  true,  that  he  may  as  legal  owner  do  act«  to 
the  prejudice  of  the  rights  of  the  cestui  que  trust,  and  he  may  even 
dispose  of  the  estate  or  property,  so  as  to  bar  the  interests  of  the 
latter  therein ;  as  by  a  sale  to  a  bondfixle  purchaser,  for  a  valuable 
consideration  without  notice  of  the  trust.     But,  when  the  alienation 

»  Co.  Litt.  290  by  Butler  s  note  (1) ;  Co.  ^  Co.  Litt.  113  a,  ButWe  note  (1) ;  id. 

Litt.  113  n,  Butler  R  note  (61) ;  ante,  §  98 ;       290,  Butler's  note  (1). 
Dodkin  v.  Brant,  6  Eq.  580.  3  1  Mad.  Pr.  Ch.  865. 
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is  purely  voluntary,  or  where  the  estate  devolves  upon  the  personal 
representative  or  personal  representatives  of  the  trustee,  or  where 
the  alienee  has  notice  of  the  trust,  the  trust  attaches  to  the  estate, 
in  the  same  manner  as  it  did  in  the  hands  of  the  trustee  himself, 
and  it  will  be  enforced  accordingly  in  equity.^  And  although  the 
trustee  may,  by  a  mortgage,  or  other  specific  lien,  without  notice  of 
the  trusty  bind  the  estate  or  the  property;  yet  it  is  not  bound  by 
any  judgments,  or  any  other  claims  of  creditors  against  him.  How 
far  acts  of  forfeiture  by  the  trustee  ought  to  be  allowed  to  bind 
the  estate  of  the  cestui  que  trust,  has  been  a  matter  of  consider- 
able diversity  of  judgment,  but  such  acts  now  by  statute  have  no 
effect. 

§  978.  What  powers  may  be  properly  exercised  over  trust  property, 
by  a  trustee,  depends  upon  the  nature  of  the  trust,  and  sometimes 
upon  the  character  and  situation  of  the  cestui  que  trust.  Where  the 
cestui  que  trust  is  of  age,  or  sui  juris,  the  trustee  has  no  right 
(unless  express  power  is  given)  to  change  the  nature  of  the  estate, 
as  by  converting  land  into  money,  or  money  into  land,  so  as  to  bind 
the  cestui  que  trust  But  where  the  cestui  que  trust  is  not  of  age, 
or  sui  juris,  it  is  frequently  necessary  to  his  interests  that  the 
trustee  should  possess  the  power ;  and  in  case  his  interests  require 
the  conversion,  the  acts  of  the  trustee,  bond  fide  done  for  such  a 
purpose,  seem  to  be  justifiable. 

978  a.  If  discretionary  powers  are  given  to  trustees,  the  rule  has 
been  laid  down  in  a  very  late  case  as  follows.  Where  absolute 
discretion  has  been  given  to  trustees  as  to  the  exercise  of  a  power, 
the  court  will  not  compel  them  to  exercise  it,  but  if  they  propose 
to  exercise  it,  the  court  will  see  that  they  do  not  exercise  it  im- 
properly or  unreasonably.  Where  the  power  is  coupled  with  a  trust 
or  duty,  the  court  will  enforce  the  proper  and  timely  exercise  of  the 
power,  but  will  not  interfere  with  the  discretion  of  the  trustees  as 
to  the  particular  time  or  manner  of  their  homlfide  exercise  of  it.^ 

§  979.  It  has  also  been  laid  down,  as  a  general  rule,  that  the  cestui 
que  ti'ust  may  call  upon  the  trustee  for  a  conveyance  to  execute  the 
trust ;  ^  and  that,  what  the  trustee  may  be  compelled  to  do  by  a  suit, 
he  may  voluntarily  do  without  a  suit.  But  this  rule  admits,  if  it  does 
not  require,  many  qualifications  in  its  practical  application;  for, 
otherwise,  a  trustee  may  incur  many  perils,  the  true  nature  and 
extent  of  which  may  not  be  ascertainable,  until  there  has  been  a 
positive  decision  upon  his  acts  by  a  court  of  equity,  or  a  positive 

1  Pye  V.  George,  1  P.  Will.  129 ;  Saun-  Eq.  14  ;  Brophy  v.  Bellamy,  8  Ch.  798  ; 

ders  V.  Dehew,  2  Vern.  271.  Marquis  Camden  v.  Man*ay,   16  Ch.  D. 

'  Tempest  v.  Lord  Camoys,  21  Ch.  D.  161. 

571.     See  also  Gisbome  v.    Gisbome,   2  ^  See  Jerroise  v.  Duke  of  Northumber- 

App.  Cos.  300 ;   Bethell  r.  Abraham,  17  land,  1  Jac.  &  Walk.  559,  571. 


038 


EQUITY  JURISPRUDENCE. 


[CH.  XXIV. 


declaration  by  such  a  court,  of  the  acts  which  he  is  at  liberty 
to  do.^ 

§  979  a.  In  regard  to  trusts,  it  may  be  proper  to  state  that  courts 
of  equity  carry  them  into  effect  only  when  they  are  of  a  certain  and 
definite  character.    If,  therefore,  a  trust  be  clearly  created  in  a  party, 
but  the  terms  by  which  it  is  created  are  so  vague  and  indefinite, 
that  courts  of  equity  ccmnot  clearly  ascertain  either  its  objects  or  the 
persons  who  are  to  take,  then  the  trust  will  be  held  entirely  to  fail, 
and  the  property  will  fall  into  the  general  funds  of  the  author  of  the 
trust.    Thus,  for  example,  where  a  lady  in  her  lifetime  indorsed  a 
promissory  note  of  £2000,  and  sent  it  to  another  lady  in  a  letter, 
whereby  she  gave  it  to  the  latter  for  her  sole  use  and  benefit,  for  the 
express  purpose  of  enabling  her  to  present  to  either  branch  of  the 
testatrix's  family  any  portion  of  the  principal  or  interest  thereon,  as 
she  might  deem  the  most  prudent ;  and  in  the  event  of  her  death 
empowering  her  to  dispose  of  the  same  by  will  or  deed  to  those,  or 
either  branch  of  her  family  she   might  consider  most  deserving 
thereof;  and  stating,  that  the  indorsement  was  made  to  enable  her 
to  have  the  sole  use  and  power  thereof ;  it  was  held,  that  the  letter 
created  a  trust,  the  objects  of  which  were  too  indefinite  to  enable 
the  court  to  execute  it ;  and  that,  therefore,  the  £2000  formed  a 
part  of  the  donor's  pei*sonal  estate.^    It  was  clear  in  this  case,  that 
the  donee  could  not  take  to  her  own  sole  use,  for  there  was  a  super- 
added trust  showing  that  not  to  be  the  intention  of  the  donor  ;  and 
therefore,  the  property  reverted  to  the  donor,  as  it  would  upon  the 
failure  of  any  ordinary  trust.^ 

§  979  b.  So,  where  a  testatrix  bequeathed  the  residue  of  her  estate 
to  her  executors  ''  upon  trust  to  dispose  of  the  same  at  such  times 
and  in  such  manner,  and  for  such  use  and  purposes,  as  they  shall 
think  fit,  it  being  my  will  that  the  distribution  thereof  shall  be  left 
to  their  discretion ; "  it  was  held  to  be  a  trust  in  the  executors  of 
such  a  vague  and  uncertain  nature,  that  it  could  not  be  executed 
by  a  court  of  equity,  and  it  was  therefore  void,  and  the  residuary 
estate  so  bequeathed  was  decreed  to  belong  to  the  next  of  kin  of 
the  testatrix.^ 

§  980.  Passing  from  these  more  general  considerations  in  regard  to 
Trusts,  and  the  jurisdiction  exercised  in  equity  over  them,  we  may 


»  Moody  V.  Woltera,  16  Ves.  302,  303, 
807  to  314. 

2  Stubbfl  V,  Sargon,  2  Keen,  255 ;  Om- 
manney  v.  Butcher,  1  Tuni.  &  Russ.  260, 
270  271. 

^'Poat,  §§  1071  to  1073,  1156,  1183, 
1197  a.  See  Wood  v.  Cox,  2  My.  &  Cr. 
684 ;  8.  c.  1  Keen,  317  ;  Aston  v.  Wood, 
6  Eq.  419. 

^  Fowler  t?.  Garlike,  1  Russ,  &  Mylne, 


232.  Where  money  was  placed  in  hands 
of  a  trustee,  without  valuable  considero* 
tion,  upon  certain  parol  trusts,  which  it 
was  agreed  should  be  declared  by  a  deed, 
and  a  deed  declaring  entirely  inconsistent 
trusts  was  prepared  and  executed  by  tlie 
settlor  in  ignorance  of  its  le^al  effect,  heldf 
that  the  deed  must  be  delivered  up  and 
cancelled,  and  the  moneys  repaid  to  tliQ 
settlor.    Lister  v.  Hodgson,  4  £q,  30« 
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next  proceed  to  examine  them  under  the  heads,  into  which  they  are 
usually  divided,  of  Express  Trusts  and  Implied  Trusts,  the  latter 
comprehending  all  those  trusts,  which  are  called  constructive  and 
resulting  trusts.  Express  trusts  are  those  which  are  created  by  the 
direct  and  positive  acts  of  the  parties  by  some  writing,  or  deed,  or 
will.  Not  that,  in  those  cases,  the  language  of  the  instrument  need 
point  out  the  nature,  character,  and  limitations  of  the  trust  in  direct 
terms,  ipsisaimis  verbis;  for  it  is  sufficient  that  the  intention  to 
create  it  can  be  fairly  collected  upon  the  face  of  the  instrument 
from  the  terms  used ;  and  the  trust  can  be  drawn,  as  it  were,  ex 
viscei%bu8  verhorwm.  Implied  tmsts  are  those  which  are  deducible 
from  the  nature  of  the  transaction,  as  a  matter  of  clear  intention, 
although  not  found  in  the  words  of  the  parties ;  or  which  are  super- 
induced upon  the  transaction  by  operation  of  law,  as  matter  of  equity, 
independent  of  the  particular  intention  of  the  parties. 

§  981.  The  most  usual  cases  of  express  trusts  are  found  in  pre- 
liminary sealed  agreements,  such  as  marriage  articles,  or  articles  for 
the  purchase  of  lands ;  or  in  formal  conveyances,  such  as  marriage 
settlements,  terms  for  years,  mortgages,  and  other  conveyances  and 
assignments  for  the  payment  of  debts,  or  for  raising  portions,  or  for 
other  special  purposes ;  or  in  last  wills  and  testaments,  in  a  variety 
of  bequests  and  devises,  involving  fiduciary  interests  for  private 
benefit  or  public  charity.  Indeed,  many  of  these  instruments  (as 
we  shall  abundantly  see)  will  also  be  found  to  contain  implied, 
constructive  and  resulting  trusts;  and  the  separate  consideisition 
of  them  throughout  would,  therefore,  be  scarcely  attainable,  without 
frequent  repetitions  of  the  same  matters  as  well  as  of  the  same 
illustrations. 

§  982.  In  regard  to  each  of  these  subjects,  there  are  a  great  many 
nice  and  refined  doctrines  and  distinctions,  which  have  been  ingrafted 
into  equity  jurisprudence,  the  full  examination  of  which  belongs 
rather  to  single  treatises  upon  each  particular  topic,  than  to  a  general 
survey  of  the  system,  such  as  is  embraced  in  the  design  of  the  present 
commentaries.  It  may  be  added,  that  many  of  these  doctrines  and 
distinctions  are  the  creations  of  courts  of  equity,  acting  upon  the 
enlarged  principles  of  social  justice  ex  ceqao  et  boTW,  rather  than 
express  trusts  created  by  the  acts  of  the  pai*ties,  as  an  exposition 
and ,  execution  of  their  declared  intentions.  So  that  they  may 
properly  be  said  to  fall  within  the  scope  of  implied  or  constructive 
trusts.  In  our  subsequent  remarks  upon  all  of  these  topics  (which 
will  necessarily  be  brief)  no  attempt  will  be  made  nicely  to  distin- 
guish between  those  trusts  which  are  express,  and  those  which  are 
implied.  Both  will  occasionally  be  blended,  unless  where  the  particular 
nature  of  the  trusts  calls  for  some  discrimination  between  them« 
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CHAPTER    XXV. 

MARRIAGE  SETTLEMENTS. 

§  988.  Marriage  settlements  construed  strictly,  but  marriage  articles  more  liberally. 

§  984.  Equity  will  construe  executory  trusts,  under  marriage  settlements,  more  faYour- 
ably  to  the  issue,  than  those  under  wills. 

§  985.  Will  construe  contract,  as  mere  articles  of  settlement  in  favour  of  the  iasno. 

§  986,  987.  Will  not  generally  decree  specific  execution  of  articles  at  suit  of  volunteer. 

§  987  a.  How  far  persons  who  are  not  parties  to  a  marriage  settlement  can  take 
under  it. 

§  987  b.  How  far  a  marriage  settlement  made  after  marriage  is  good  against  creditors. 

§  988.  Personal  chattels  and  terms  for  years  may  be  settled  like  real  estates  held  in 
fee. 

§  989.  Estates  pour  attire  vie  partake  of  the  incidents  of  estates  tail. 

§  990.  Executory  devises  of  terms  and  chattels. 

§  991.  Limitations  to  preserve  contingent  remainders. 

§  992.  This  effected  by  means  of  special  trusts. 

§  993.  Courts  of  equity  will  aid  such  trustees  in  preserving  the  inheritance. 

§  994.  Will  compel  the  execution  of  such  trusts. 

§  995.  Will  sometimes  compel  trustee  to  join  in  conveyance,  to  defeat  the  remainder. 

§  91)6.  Courts  of  equity  will  not  control  the  discretion  of  a  trustee. 

§  997.  Difficulty  of  determining  when  they  should  join. 

§  997  a.  Statutes  regarding  contingent  remainders. 

§  983.  And,  in  the  first  place,  in  regard  to  Marriage  Settle- 
ments. Where  an  instrument,  designed  as  a  marriage  settlement, 
is  final  in  its  character,  and  the  nature  and  extent  of  the  trust  estates 
created  thereby  are  clearly  ascertained  and  accurately  defined,  so 
that  nothing  further  remains  to  be  done  according  to  the  intention 
of  the  parties,  there  the  trusts  will  be  treated  as  executed  trusts, 
.and  courts  of  equity  will  construe  them  in  the  same  way  as  legal 
OvStates  of  the  like  nature  would  be  construed  at  law  upon  the  same 
language.^  Thus,  if  the  language  of  the  instrument  would  give  a 
fee  tail  to  the  parents  in  a  legal  estate,  they  will  be  held  entitled  to 
a  fee  tail  in  the  trust  estate.*  But  where  no  marriage  settlement 
has  actually  been  executed,  but  mere  marriage  articles  only  for  a 
settlement,  there,  courts  of  equity,  when  called  upon  to  execute 
them,  will  indulge  in  a  wider  latitude  of  interpretation,  and  will 
construe  the  words,  according  to  the  presumed  intention  of  the 

1  Spge  V.  Hales,  2  B.  &  Beatt.  507  ;      Jan.  &  Walk.  559,  571. 
Jervoise  v.  Duke  of  Northumberland,    1  '  See  Cooper  v,  Kynock,  7  Ch.  398. 
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parties,  most  beneficially  for  the  issue  of  the  mai*iiage.^  In  executing 
such  articles  they  will  put  it  out  of  the  power  of  the  parents  to 
defeat  the  issue,  by  requiring  that  the  limitations  in  the  marriage 
settlement  should  be  what  are  called  limitations  in  strict  settlement ; 
that  is  to  say,  instead  of  giving  the  parents  a  fee  tail,  the  limitations 
will  be  made  to  them  for  life,  with  remainder  to  the  first  and 
other  sons,  &c.,  in  the  fee  tail ;  and  if  the  articles  are  applicable 
to  daughters,  the  like  limitations  will  be  made  to  them  also.'  And 
in  cases  of  executory  trusts  arising  under  wills,  a  similar  favourable 
construction  will  be  made  in  favour  of  the  issue  in  carrying  them 
into  effect,  if  the  court  can  clearly  see  from  the  terms  of  the  will 
that  the  intention  of  the  testator  is  to  protect  the  interests  of  the 
issue  in  the  same  way.^ 

§  984.  There  is,  however,  a  distinction  recognized  in  equity  between 
executory  trusts  created  under  marriage  articles,  and  those  created 
under  wills,  in  relation  to  the  interpretation  of  them  and  the  mode 
of  carrying  them  into  execution.  In  cases  of  marriage  articles,  courts 
of  equity  will,  from  the  nature  of  the  instrument,  presume  it  to  be 
intended  for  the  protection  and  suppoi*t  of  the  interests  of  the  issue 


1  Dawes  v.  Tredwell.  18  Ch.  D.  854 ; 
Smith  V.  Lucas,  18  Ch.  D.  581 ;  In  re 
Stonor's  Trusts,    24  Ch.  D.  195;  In  re 
AUnutt,  Pott  V.  Brassey,  22  Ch.  D.  275. 
Where    there  was    a   recital  that    after- 
acquired  property  of  the  wife  was  to  be 
settled  on  like  trusts,  but  no  covenant  to 
that  effect  ou  part  of  the  wife  in  the  opera- 
tive part  of  the  deed,  it  was  held  that 
such    covenant    would  not    be    implied. 
Young  V.  Smith,  1  £q.  180.     A  covenant 
to  settle  after-acquired  property  will  not 
cover  property  bequeathed  in  terms  in- 
consistent with  the  trusts  of  the  settle- 
ment.    I7i  re  Mainwaring's  Settlement,  2 
Eq.  487  ;  In  re  Edwards,  9  Ch.  97.     Nor 
will    such    covenant    apply    to    property 
not  acquired  during  the  coverture,  e.  g., 
coming  under  the  hasband*s  will.     Carter 
V.  Carter,  8  £«|.  551.     See,  as  to  the  con- 
struction of  such  covenants,  Campbell  v. 
Bainbridge,  6  £q.  269 ;  Bering  v.  Eynas- 
ton,  6  I^.  210  ;  In  re  Browne's  Will,  7 
Eq.   281 ;   Dickinson  v.  Dillwyn,   8  Eq. 
546 ;  In  re  Fodder's  Settlement,  10  Eq. 
585 ;  Bower  v.  Smith,  11  Eq.  279 ;  In  re 
Clinton's  Trust,  13  Eq.  295 ;  Lord  Glen- 
orchy  v.  Bosville,  Cas.  temp.  Talbot  3. 
As  to  the  proper  limitations  where  a  will 
directs  a  **  strict  settlement,**  see  Loch  r. 
Bagley,  4  Eq.  122 ;  Stanley  v.  Coulthurat, 
10  Eq.  259 ;  Grier  v.  Grier,  L.  R.  5  H.  L. 
688.     The  estates  to  be  vested  in  children 
should  be  in  common  rather  than  in  joint 
tenancy.    Mayn  v.  Mayn,  5  Eq.  150.     For 
cases  where  executory  trusts  were  h>eld  not 
to  provide  for  the  issue  of  deceased  chil- 
dren, see  In  re  Bellasis*  Tnist,  12  Eq. 
218  ;  In  re  Brookmau's  Trust,  5  Ch.  182. 


'  Earl  of  Stamford  v.  Hobart,  1  Bro. 
Pari.  Cas.  288 ;  Glenorchy  v,  Bosville,  Cas. 
temp.  Talb.  8 ;  Countess  of  Lincoln  v.  Duke 
of  Newcastle,  12  Ves.  218,  227  ;  Taggartv. 
Taggart,  1  Sch.  &  Lefr.  87.  Lord  Eldon, 
in  Jervoise  v.  Duke  of  Northumberland  (1 
Jac.  &  Walk.  559,  571),  has  taken  notice 
of  the  confused  and  inaccurate  senses  in 
which  the  words  exeaUory  trusts  and  exc- 
cuted  trusts  are  often  used.  In  one  sense 
all  trusta  are  executory,  since  the  cestui 
que  trust  may  call  for  a  conveyance  and 
execution  of  the  trust.  But  executory 
trusta  are  properly  those  where  something 
remains  to  be  done  to  complete  the  intan- 
tion  of  the  parties,  and  tneir  act  is  not 
final.  See  Mott  v,  Buxton,  7  Yes.  201  ; 
Hopkins  v.  Hopkins,  1  Atk.  591.  This 
last  case  is  here  incorrectly  reported,  and 
is  corrected  by  Lord  Hardwicke's  manu- 
script notes,  in  Habei^gham  v.  Vincent,  2 
Vesey,  Jr.  288. 

'  Leonard  v.  Earl  of  Sussex,  2  Yem. 
526  ;  PapiUon  v.  Voice,  2  P.  Will.  478  ; 
Glenorchy  v,  Bosville,  Cas.  temp.  Talb.  8 ; 
Countess  of  Lincoln  v,  Duke  of  Newcastle, 
12  Ves.  227,  280,  281,  234;  Green  v, 
Stephens,  17  Ves.  75,  76  ;  Carter  v.  White, 
Ambler,  670  ;  Sydney  v,  Shelley,  19  Ves. 
866 ;  Stonor  v.  Curwen,  5  Sim.  264. 
Thompson  v,  Fisher,  10  Eq.  207.  Where 
property  was  given  te  daughters,  then 
mfante,  by  a  will,  a  settlement  being 
directed  on  themselves  on  their  marriage, 
and  they  became  of  age  without  marrying, 
hdd,  that  they  were  entitled  to  their  shares 
absolutely.  Ma§^th  v.  Morehead,  12  Eq 
491. 
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of  the  marriage,  and  will,  therefore,  direct  the  articles  to  be  executed 
in  strict  settlement,  unless  the  contrary  purpose  clearly  appear.    Eor» 
otherwise,  it  would  be  in  the  power  of  the  father  to  defeat  the  purpose 
of  protecting  and  supporting  such  interests,  and  to  appropriate  the 
estate  to  himsel£    But,  in  executory  trusts  under  wills,  all  the  parties 
take  from  the  mere  botinty  of  the  testator  ;  and  there  is  no  presump^ 
tion  that  the  testator  means  one  quantity  of  interest  rather  than 
another,  an  estate  for  life  in  the  parent  rather  than  an  estate  tail ;  for 
he  has  a  right  arbitrarily  to  give  what  estate  he  thinks  fit^  to  the 
parent,  or  to  the  issue.^    If,  therefore,  the  words  of  marriage  articles 
limit  an  estate  for  life  to  the  father,  with  remainder  to  the  heirs  of 
his  body,  courts  of  equity  will  decree  a  strict  settlement,  in  conformity 
to  the  presumed  intention  of  the  parties.     But  if  the  like  words 
occur  in  executory  trusts  created  by  a  w;^ll,  there  is  no  ground  for 
courts  of  equity  to  decree  the  execution  of  them  in  strict  settlement, 
unless  other  words  occur  explanatory  of  the  intent    The  subject 
being  a  mere  bounty,  the  intended  extent  of  the  bounty  can  be 
kno.wn  only  from  the  woixls  in  which  it  is  conferred.     If  it  is  clearly 
ascertained  from  any  thing  in  the  will,  that  the  testator  did  not 
mean  to  use  the  expressions  which  he  has  employed,  in  a  technical 
sense,  courts  of  equity,  decreeing  such  a  settlement  as  he  has  directed, 
will  depart  from  his  words  in  order  to  execute  his  intentioa     But 
they  will  follow  his  woitls,  unless  he  has  himself  shown  that  he  did 
not  mean  to  use  them  in  their  proper  sense ;  and  they  have  never 
said  that,  merely  because  the  direction  was  for  an  entail,  they  could 
execute  that  by  decreeing  a  strict  settlement.^ 

§  985.  In  furtherance  of  the  same  beneficial  purpose  in  favour  of 
issue,  courts  of  equity  will  construe  an  instrument  which  might, 
under  one  aspect,  be  treated  as  susceptible  of  a  complete  operation 
at  law,  to  contain  merely  executory  marriage  articles,  if  such  an 
intent  is  apparent  on  the  face  of  it ;  for  this  construction  may  be 


^  Jervoise  v.  Duke  of  Northumberland, 
1  Jac.  k  Walk.  '550,  551,  554. 

3  Blaokbum  v,  Stableis,  2  Yes.  &  B.  870 ; 
Jervoise  v.  Duke  of  Northumberland,  1  Jac. 
k  Walk.  659,  571,  574  ;  Lord  Deeriiurst  v. 
Duke  q£  St.  Albans,  .5  Mad.  260 ;  Synge 
V.  Hales,  2  B.  &  Beatt.  .  There  is  some 
language  of  Lord  Eldon  in  the  Countess  of 
Lincoln  v.  Duke  of  Newcastle,  12  Yes. 
227  to  230,  Which  might  lead  to  the  con- 
clusion that  he  held  that  there  was  no  dis- 
tinction between  executory  trusts  under 
marriage  articles  and  those  created  by  a 
wUl.  In  that  cas^,  ha  said :  "There  is 
no  difference  in  the  execution  of  an  execu- 
tory trust  created  by  a  will,  and  of  a 
covenant  in  marrifu;e  .articles,  —  such  a 
distinction  would  shake  to  their  founda- 


tion the  rules  of  equity.'*  But  in  Jervoise 
V.  Duke  of  Northumberland  (1  Jac  k 
Walk.  573),  he  corrected  the  misapprehen- 
sion of  his  opinion,  and  said :  "If  it  is 
supposed  that  I  said  there  was  no  diffe- 
rence between  marriage  articles  and  exe- 
cutory trusts,  and  that  they  stood  pre- 
cisely on  the  same  ground,  I  never  meant 
to  say  so.  In  marriage  articles,  the  object 
of  such  settlement,  the  issue  to  be  pro- 
vided for,  the  intention  to  provide  for  such 
i98ue,  and,  in  short,  all  the  considerations 
that  belong  peculiarly  to  them,  afford 
primd  facie  evidence  of  intent,  which  does 
not  belong  to  executoxy  trusts  under 
wills."  West  V.  Holmesdale,  L.  R.  4  H. 
L.548. 
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inost  important  to  the  rights  and  interests  of  the  issue.^  So  an 
instrument,  as  to  one  part  of  the  propeity  comprised  in  it,  may  be 
construed  to  be  a  final  legal  marriage  settlement ;  and  as  to  other 
property  merely  to  be  executory  marriage  articles.^ 

§  986.  There  is  also  a  distinction  in  courts  of  equity  as*  to  the 
parties,  in  whose  favour  the  provisions  of  marriage  articles  will  be 
specifically  executed  or  not.^  The  pai*ties  seeking  a  specific  execu- 
tion of  such  articles  may  be  those  who  are  strictly  within  the  reach 
and  influence  of  the  consideration  of  the  marriage,  or  claiming 
through  them  ;  such  as  the  wife  and  issue,  and  those  claiming  under 
them ;  or  they  may  be  mere  volunteers,  for  whom  the  settler  is  under 
no  natural  or  moral  obligation  to  provide,  and  yet  who  are  included 
within  the  scope  of  the  provisions  in  the  marriage  articles ;  such  as 
his  distant  heirs  or  relatives,  or  mere  strangers.  Now,  the  distinction 
is,  that  marriage  articles  will  be  specifically  executed  upon  the  appli- 
cation of  any  person  within  the  scope  of  the  consideration  of  the 
marriage,  or  claiming  under  such  person  ;  but  not  generally  upon  the 
application  of  mere  volunteers.*  But  where  the  bill  is  brought  by 
persons  who  are  within  the  scope  of  the  marriage  consideration,  or 
claiming  under  them,  there,  courts  of  equity  will  decree  a  specific 
execution  throughout,  as  well  in  favour  of  the  mere  volunteers,  as  of 
the  plaintiffs  in  the  suit  So  that,  indirectly,  mere  volunteers  may 
obtain  the  full  benefit  of  the  articles,  in  the  cases  where  thev  could 
not  directly  insist  upon  such  rights.  The  ground  of  this  peculiarity 
is,  that  when  courts  of  equity  execute  such  articles  at  all  they  execute 
them  in  toto  and  not  partially.^ 

§  987.  It  has  been  already  stated,  that,  generally  marriage  articles 
will  not  be  decreed  in  favour  of  mere  volunteers.®    But  an  exception 


1  Trevor  ».  Trevor,  1  P.  Will.  622 ; 
White  V.  Thpmborough,  2  Vera.  702. 

>  Countess  of  Lincoln  v.  Duke  of  New- 
castle, 12  Ves.  218  ;  Vaughan  v.  Burslem, 
3  Bro.  Ch.  101,  106.  Where  a  mistake 
on  the  settlement  was  clear,  the  fund  was 
distributed  under  the  Trustee  Act,  ac- 
cording to  its  true  meaning,  without  re- 
quiring it  to  be  first  rectified.  In  re  De 
La  Touche's  Settlement,  10  Ea.  599.  But 
a  settlement  may  be  rectifioa  even  after 
the  death  of  the  husband.  See  In  re 
Vianfs  Settlement,  18  Eq.  436  ;  Smith  v. 
Iliffe,  20  Kq.  66C  ;  Cogan  r.  Duffield,  20 
Eq.  789. 

•*  Articles  were  enforced  in  favour  of 
husband,  though  he  had  broken  the  con- 
tract on  his  part,  there  being  part  per- 
formance by  the  maiTiage,  and  the  cove- 
nants being  independent.  Jcston  v.  Key, 
6  Ch.  610. 

*  Wollaston  v.  Tribe,  9  Eq.  44 ;  atUe, 
§§  483,  706  a,  793  a,  973  ;  post,  §  1040.. 

*  Osgood  r.   Strode,   2   P.   Will.   255, 


256 ;  Trevor  v.  Trevor,  1  P.  WiU.  622  ; 
Goring  v.  Nash,  3  Atk.  186,  190.  So  an 
act  of  confirmation  after  coming  of  age  by 
an  infant,  party  to  a  settlement,  was  taken 
as  confirmation  in  totOy  there  being  no  evi- 
dence of  contrary  intent.  Da  vies  V.  Davies, 
9  Eq.  468. 

•  AiUe,  §§  95,  169,  433,  706  a,  798, 
793  a  ;  West  v.  Erissey,  2  P.  Wia  349  ; 
Kettleby  v.  Atwood,  1  Vera.  298,  471 ; 
Stevens  v.  Trueman,  1  Ves.  73 ;  William- 
eon  V.  Codrington,  1  Ves.  512,  516 ;  Col- 
man  V.  Sarrel,  1  Ves.  Jr.  60  ;  s.  c.  3  Bro. 
Ch.  13 ;  Pulvertoft  v.  Pulvertoft,  18  Ves. 
99 ;  Ellison  v.  Ellison,  6  Ves.  662  :  Gra- 
ham V.  Graham,  1  Ves.  Jr.  276 ;  Wych- 
erley  v.  Wycherley,  2  Eden,  177,  and 
note.  This  seems  to  be  the  general  rule. 
But  there  are  cases  not  easily  reconcilaMo 
with  it  See  Vernon  v.  Vernon.  2  P. 
Will.  594;  Williamson  v.  Codrington, 
1  Ve.s.  512,  514;  Stevens,  r.  Trueman,  1 
Ves.  73.  Lord  Eldon,  in  Ellison  v,  Elli- 
son, 6  Ves.  662,  has  stated  the  general 
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seems  formerly  to  have  been  entertained  in  favour  of  a  wife  and 
children,  daiming  as  volunteers  (such  as  a  urife  and  children  under  a 
subsequent  marriage,  or  under  a  voluntary  contract  made  before  or 
after  marriage,  and  not  in  consideration  thereof),  upon  the  ground 
that  the  settler  is  under  a  natural  and  moral  obligation  to  provide 
for  them,^  upon  the  same  principle  which  has  been  applied  in  favour 
of  a  wife  and  children  in  cajses  of  a  defective  execution  of  powers.' 
But  against  what  persons  courts  of  equity  ought,  in  favour  of  a  wife 
or  children,  to  interfere,  was  a  point  which  was  thought  to  admit  of 
more  question.  It  was  said,  that  they  ought  to  interfere  to  enforce 
the  specific  execution  of  such  voluntary  contracts  or  voluntary  articles 
against  the  heir-at-law  of  the  voluntary  settler,  unless,  perhaps,  where 
he  w?is  a  son  wholly  unprovided  for.  But  whether  they  ought  to 
interfere  against  the  settler  himself  in  such  a  case,  was  a  matter  upon 
which  there  was  more  diversity  of  opinion  and  judgment  However, 
the  whole  doctrine  seems  now  overthrown  ;  and  the  general  principle 
is  established,  that  in  no  cage  whatsoever  will  courts  of  equity  inter- 
fere in  favour  of  mere  volunteers,  whether  it  be  upon  a  voluntary 
contract,  or  a  covenant,  or  a  settlement,  however  meritorious  may  be 
the  consideration,  and  although  they  stand  in  the  relation  of  a  wife 
or  child.' 

§  987  a.  The  subject  how  far,  under  a  marriage  settlement,  a 
volunteer,  that  is  to  say  a  son  by  a  former  marriage,  can  enforce 
specific  performance  of  provisions  in  the  settlement  in  his  favour,  was 
much  discussed  in  the  case  of  Price  v.  Jenkins,*  and  it  was  laid  down 
as  law  by  Vice-Chancellor  Hall,  that  there  is  no  such  general  rule  as 
that  a  settlement  made  on  the  occasion  of  a  second  marriage,  in 
favour  of  issue  of  a  former  marriage,  is  an  exception  to  the  ordinary 
rule  that  limitations  in  favour  of  strangers,  or  persons  not  within  the 
consideration  of  marriage,  are,  under  the  statute  of  Elizabeth,  defeated 
by  alienation  for  valuable  consideration.  The  learned  Vice-Chancellor, 
after  an  elaborate  analysis  of  the  earlier  cases  on  the  subject,  such  as 
Jenkins  v.  Keymis,^  Newstead  r.  Searles,*  Clayton  r.  Earl  of  Winton,^ 


doctrine  in  equity  to  be,  that  Tolontaiy 
trusts,  executed  by  a  conyeyance,  will  be 
held  Yalid,  and  enforced  in  equity.  But 
if  the  trust  is  executory,  and  rests  merely 
in  coyenant,  it  will  not  be  executed.  The 
exception  in  favour  of  meritorious  claim- 
ants, such  as  a  wife  or  children,  is  admit- 
ted by  the  same  learned  judge  in  Pulver- 
toft  V,  Pulvertoft,  18  Yes.  99.  Antrobus 
v.  Smith,  12  Yes.  44  to  46,  and  Colman  v, 
Sarrell,  1  Yes.  Jr.  54,  seem  contra. 

I  Osgood  V.  Strode,  2  P.  Will.  24^ ; 
Ithell  V,  Beane,  1  Yes.  216  ;  Roe  v,  Mitton, 
2  Wils.  856  ;  Goring  v.  Kash,  S  Atk.  186; 
Pulvertoft  V.  Pulvertoft,  18  Yes.  99 ;  El- 
lison V.  Ellison,  6  Yes.  662 ;  anU,  S§  483, 


706  a,  787,  793  «,  978 ;  Ellis  v.  Nimmo, 
1  Lloyd  &  Goold,  883.  But  see  Holloway 
V.  Headington,  8  Sim.  324,  825  ;  Jefferys 
V,  Jefferys,  1  Craig  &  PhiUips,  188, 
141. 

-  Ante,  §§  95,  169,  170,  and  note. 

'  Holloway  v.  Headington,  8  Simons, 
325 ;  Jefferys  v.  Jefferys,  1  Cndg  &  Phil- 
lips, 188,  141 ;  anU,  §§  488,  706,  706  a, 
787,  793,  798  b,  978  ;  post,  §  1040  a.  Sea 
WoUaston  v.  Tribe,  9  £q.  44. 

<  4  Ch.  D.  488. 
*  1  Lev.  150. 

<  1  Atk.  265. 

7  3  Madd.  802,  n. 
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Ithell  V.  Beane,^  Osgood  v.  Strode,^  and  Clarke  v,  Wright,^  says,  adopt- 
ing the  language  of  Mr.  Dart,  and  Mr.  Justice,  now  Lord,  Blackburn, 
that  limitations  in  favour  of  children  by  a  former  marriage  are 
prvmd f(icie  yohxntsxy ;  "yet  when,  as  in  Newstead  v.  Searles,  and 
Clajrton  v.  £arl  of  Winton,  and,  as  I  think,  in  the  principal  case,  the 
limitations  so  interfere  with  those  which  would  naturally  be  made  in 
favour  of  the  husband,  wife,  and  issue,  as  to  indicate  that  the  limita- 
tions must  have  been  discussed,  and  made  part  of  the  marriage  con- 
tract, part  of  the  reciprocal  considerations  between  the  husband  and 
wife,  that  presumption  is  rebutted,  and  the  limitations  are  not  volun- 
tary."^ On  the  case  being  taken  to  the  Court  of  Appeal,^  it  was 
decided  on  another  point,  the  Lord  Justices  expressly  refusing  to 
give  any  opinion  on  the  point  on  which  the  Vice-Chancellor  decided 
the  case. 

§  987  b.  But  where  the  parent,  or  his  agent,  or  any  friend  and 
patron  of  the  woman,  holds  out  considerations  of  a  pecuniary  nature 
to  induce  the  marriage  and  a  settlement  upon  the  lady,  in  faith  of 
which  the  marriage  and  settlement  take  place,  a  court  of  equity  will 
compel  the  party  holding  out  such  inducements  to  make  them  good.^ 
And  it  has  been  held  that  a  settlement,  after  marriage,  of  the  wife's 
property,  reciting  a  parol  agreement,  before  marriage,  to  make  such 
settlement,  is  valid  against  the  creditors  of  the  husband.  But  in 
Warden  v,  Jones,^  it  was  held  by  Lord  Chancellor  Cranworth,  on 
appeal  from  the  Master  of  the  Bolls,  where  the  husband  and  wife,  in 
contemplation  of  marriage,  agreed  upon  the  settlement  of  her  pro- 
perty, upon  herself  and  children,  and  went  to  a  solicitor  for  that  pur- 
pose, who  being  unable  to  complete  it  before  the  time  fixed  for  the 
marriage,  the  husband  told  her  it  would  be  equally  valid  if  executed 
subsequent  to  the  marriage,  which  he  promised  to  do,  and  did  execute 
a  settlement  in  conformity  to  their  agreement  shortly  after  the  mar- 
riage had  taken  place,  in  confidence  of  the  foregoing  assurances ;  it 
was  held  that  the  settlement  was  fraudulent  and  void  as  against 
creditors,  being  voluntary  on  the  part  of  the  husband,  the  wife  having 
no  equity  as  against  her  husband's  creditors.  We  do  not  purpose  to 
review  the  cases  upon  this  subject  at  the  present  time.    But  it  is 


I  1  Ve8.  Ben.  215. 

*  2  P.  Wms.  246. 

'  6  H.  &  N.  849.  8.  0.  tub  nmnin$ 
Dickenson  v.  Wright,  6  H.  &  N.  401. 

^  Price  V.  Jenkins,  4  Ch.  D.  483,  at 
p.  492. 

»  6  Ch.  D.  219. 

^  Hammersley  v.  Baron  De  Biel,  12  CI. 
k  Fin.  46.  This  sul\ject  is  very  learnedly 
discossed  by  the  Law  Lords,  who  jaye 
opinions  in  this  case.  Ooverdale  v,  East- 
wood, 15  Eq.  121. 


7  De  G.  &  J.  76.  See  also  Spniffeon  v. 
Collier,  1  Eden,  61 ;  Lassence  v,  Tiemey, 
1  Mac.  k  G.  551 ;  Randall  v,  Morann,  12 
Ves.  78  ;  Soroome  v,  Pinniger,  3  De  G., 
M.  k  G.  571 ;  Jordan  v.  Money,  6  H.  Lords 
Ca&  186  ;  Page  v.  Home,  11  Beavan,  227 ; 
Kinderley  v.  Jervis,  22  Beayan,  1 ;  Wild- 
man  V.  wildman,  9  Vesey,  174  ;  Ryland  v. 
Smith,  1  My.  &  Cr.  68 ;  Battersbee  v.  Far- 
rington,  1  Swanst.  106 ;  Lavender  v.  Black- 
Stone,  2  Lev.  146 ;  wniU,  §  874,  and  notes. 
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obvious  that  this  last  case  of  Warden  v,  Jones  trenches  very  essen- 
tially upon  the  principle  of  some  of  the  earlier  cases.     It  had  always 
been  considered  that  the  wife,  so  long  as  her  property  was  kept  sepa- 
rate, and  especially  where  this  was  done  in  pursuance  of  an  ante- 
nuptial parol  agreement,  between  herself  and  her  husband,  which  had 
been  reduced  to  writing  subsequent  to  the  marriage,  had  an  equity 
which  the  courts  of  equity  would  protect  against  the  creditors  of  the 
husband.     It  seems  very  idle,  not  to  say  frivolous,  to  attempt  any 
distinction  between  the  case  where  the  settlement  recites  the  parol 
agreement,  and  where  it  is  made  in  fulfilment  of  such  contract,  but 
without  reciting  it,  as  is  suggested  in  Warden  v.  Jones.     It  seems  to 
be  admitted  here,  that,  if  the  husband  were  guilty  of  an  intentional 
deception  in  the  matter,  a  court  of  equity  might  interfere  on  behalf 
of  the  wife.    But  if  the  husband  refuse  to  perform  his  promise  after 
receiving  the  price  of  it,  it  is  much  the  same  as  if  he  had  originally 
made  it  with  that  purpose.   And  once  having  performed  it,  one  would 
naturally  expect  the  wife  to  have  the  benefit  of  the  contract,  unless 
the  delay  had  given  the  husband  false  credit.    But  where,  in  negotia- 
tions between  the  husband  and  the  father  of  his  intended  wife,  in 
contemplation  of  marriage,  the  father  gave  assurance  that  "all  we 
possess  will  be  divided  at  our  decease,  equally  among  our  children,'* 
it  was  held  to  be  subject  to  the  daughter  surviving  him  and  his  wifa^ 

§  988.  In  regard  to  terms  for  years  and  personal  chattels,  it  may 
be  observed,  that  they  are  capable  of  being  limited  in  equity  in  strict 
settlement,  in  the  same  way,  and  to  the  same  extent,  as  real  estate  of 
inheritance  may  be ;  so  as  to  be  transmissible,  like  heirlooms.^  The 
statute  de  dome  does  not  extend  to  entail  of  any  thing,  except  real 
estate  of  inheritance.  But,  nevertheless,  estate  pour  autre  vie,  and 
terms  of  years,  and  personal  chattels  are  now  held  to  be  susceptible 
of  being  settled  in  tail,  and  rendered  unalienable  almost  for  as  long  a 
time  as  if  they  were  strictly  entailable. 

§  989.  In  regard  to  estates  pour  autre  vie,  they  may,  at  law,  be 
devised  or  limited  in  strict  settlement  by  way  of  remainder,  like 
estates  of  inheritance ;  and  the  remainder-man  will  take  as  special 
occupant'    But  those,  who  have  an  interest  therein  in  the  nature  of 


>  Loxley  «.  Heath,  6  Jut.  n.  8.  262. 
See  also  Prole  v.  Soady,  5  Jnr.  k.  8.  1382. 
Where  written  memoranda  for  a  settle- 
ment  were  handed  unsigned  to  a  solicitor, 
bat,  on  the  husband's  verbal  promise  to 
miJce  certain  provisions  by  wiU,  no  writ- 
ten settlement  was  made,  and  the  husband 
left  a  wiU  not  carrying  out  his  promises, 
Tieldf  that  the  arrangements  of  the  written 

Sper  could  not  w  enforced.     Caton  v. 
.ton,  1  Ch.  187 ;  L.  R.  2  H.  L.  127. 
3  Goring  v.  Nash,  3  Atk.  185  ;  t.  c. 


cited  1  Yes.  513  ;  anie,  §  438.  See  Shelley 
V.  Shelley,  6  £q.  540 ;  West  v.  Holmes- 
dale,  4  H.  L.  543  ;  Cardigan  r.  Curzon- 
Howe,  9  Ea.  858  ;  Countess  of  Harrington 
V.  Earl  of  Harrington,  L.  R.  5  H.  L.  87. 

»  Low  V.  Burron,  8  P.  WilL  262,  and 
Mr.  Cox*s  notes  ;  Feame  on  Conting.  Rem. 
by  Butler,  pp.  493  to  499  (7th  edit.) ;  Doe 
d.  Blake  v,  Luzton,  6  T.  R.  291»  292; 
Finch  V.  Tucker,  2  Yem.  184 ;  Baker  v. 
Bayley,  2  Yem.  225. 
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estates  tail,  may  bar  their  issue,  and  all  rematiiders  over,  by  tbe 
alienation  of  the  estate  pov/r  autre  trie ;  as  those  who  are,  strictly 
speaking,  tenants  in  tail  of  legal  estates,  may  do  by  deed  enrolled.^ 

§  990.  In  regard  to  estates  in  terms  of  years  and  personal  chattels, 
the  manner  of  settling  them  is  different ;  for  in  them  no  remainder 
can  at  law  be  limited.  But  they  may  be  entailed  at  law  by  an  exe- 
cutory devise,  or  by  a  deed  of  trust  in  equity,  as  effectually  as  estates 
of  inheritance,  and  with  the  same  limitations  as  to  perpetuity.^  How- 
ever, the  vesting  of  an  interest  in  a  term  for  years  or  in  chattels  in 
any  person,  equivalent  to  a  tenancy  in  tail,  confers  upon  such  person 
the  absolute  property  in  such  term  or  chattels,  and  bars  the  issue, 
and  all  subsequent  limitations,  as  effectually  as  a  deed  enrolled  would 
do  in  cases  of  pure  entails,  or  as  an  alienation  would  do  in  the  case  of 
conditional  fees,  and  estates  pov/r  autre  vie?  If,  in  the  case  of  a  term 
of  years,  or  of  chattels,  the  limitations  over  are  too  remote,  the  whole 
property  vests  in  the  first  taker.^ 

§  991.  In  marriage  settlements  it  is  that  we  principally  find  limi- 
tations made  to  trustees  to  preserve  contingent  remidnders.  Trusts 
of  this  sort  arose  out  of  the  doctrine  in  Chudleigh's  case,^  and 
Archer's  case,^  although  it  is  said,  that  they  were  not  put  in  practice 
until  the  time  of  the  Usurpation.^  The  object  of  these  limitations  is 
to  prevent  the  destruction  of  contingent  remainders  by  the  tenant 
for  life,  or  other  paity,  before  the  remainder  comes  m  ease,  and  is 
vested  in  the  remainder-man.  The  great  dispute  in  Chudleigh's 
case  was  concerning  the  power  of  feoffees  to  uses,  created  since  the 
Statute  of  Uses  of  27  Henry  VIII.  ch.  10,  to  destroy  contingent 
uses  by  fine  or  feoffment  before  the  contingent  uses  came  into  being. 
It  was  determined,  that  the  feoffees  possessed  such  a  power ;  and 
also,  that  they  had  in  them  a  possibility  of  seisin  to  serve  such  con- 
tingent uses  when  they  come  into  being,  and  a  scintilla  juris,  or 
power  of  entry,  in  case  their  estate  was  devested,  to  restore  that 
possibility.  At  this  time  it  had  not  been  decided  that  the  destruc- 
tion of  the  particular  estate  for  life,  by  the  feoffment  or  other 
conveyance  of  the  cestui  que  use  for  life,  before  the  contingent 
remainder  became  vested,  was  a  destruction  of  the  contingent  re- 


i  Co.  Litt.  20  a,  note  (5) ;  Fearne  on 
Gonting.  Kem.  by  Bntler,  jDp.  493  to  499 
(7th  edit,) ;  Wastneys  v,  ChappeU,  1  Bro. 
ParL  476  ;  Norton  v.  Frecker,  1  Atk.  526  ; 
Low  V.  Burron,  8  P.  Will  262,  and  Mr. 
Gox*B  notes ;  Gray  v,  Mannock,  2  Eden, 
839  ;  BlflJLe  v.  Loxton,  Cooper,  178,  184 
to  186  ;  Forster  v.  Forster,  2  Atk.  260. 

>  Ante,  §  844,  and  note,  §  846  ;  Wri^^t 

Cartwright,  1  Bur.  282,  284. 

s  Co.  Litt  18  bj  Haigraye'a  note  (7) ; 
Co.  Litt  20  a,  HargniYe'a  note  (6) ;  Mat- 
thew  Manning's   case,    8    Co.    94,    96 ; 


Lampet's  case,  10  Co.  47  ;  Feame  on  Con- 
ting.  Rem.  by  Butler,  402,  403  (7th  edit) ; 
1  Mad.  Pr.  Gh.  867  ;  Goodright  v.  Parker, 
1  M.  &  Selw.  692. 

^  Co.  Litt.  20  a,  Harg.  note  (5) ;  1  Mad. 
Pr.  Ch.  867. 

»  1  Co.  120. 

•  1  Co.  66. 

7  Per  Lord  Hardwicke,  in  Garth  v.  Cot- 
ton, 1  Dick.  191 ;  8.  c.  1  Ym.  666 ;  8 
Atk.  761 ;  Feame  on  Conting.  Rem.  by 
Butler,  826,  826  (7th  edit). 
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mainder.    But  that  point  was  settled  in  the  affirmative  a  few  year 
afterwards  in  Archer^s  case.^ 

t 

§  992.  There  being  then  at  law,  under  these  determinations,  a 
power  in  the  general  feoffees  to  uses,  either  to  preserve  or  to  destroy 
these  contingent  uses  ad  libitum,  and  also  a  power  in  the  cestui  que 
use  for  life  also  to  destroy  them,  there  arose  a  necessity  to  remedy 
these  defects.  And  it  was  done  by  vesting  a  limitation  in  certain 
trustees,  eo  nomine,  upon  an  express  trust  to  preserve  such  con- 
tingent remainders.  So  that  thereby  the  whole  inheritance  might 
come  entire  to  the  cestui  que  use  in  contingency,  in  like  majiner  as 
trustees  to  uses  ought  to  have  preserved  them  before  the  Statute  of 
Uses,  when  they  were  but  trusts  to  be  executed  by  courts  of  equity.^ 

§  993.  It  was  at  first  a  question,  whether  upon  such  a  limitation 
to  trustees,  after  a  prior  limitation  for  life,  they  took  any  estate  in 
the  land,  or  only  a  right  of  entry  on  the  forfeiture  or  surrender  oi 
the  first  tenant  for  life,  by  reason  that  the  limitation,  being  only 
during  his  life,  could  not  commence  or  take  effect  after  his  deatb. 
But  it  was  settled,  that  the  trustees  had  the  immediate  freehold  in 
them,  as  an  estate  pour  autre  vie;  and  that  at  law  they  could 
maintain  and  defend  any  action  respecting  the  freehold.'  Upon 
this  ground  it  is  that  such  trustees  are  entitled  to  an  injunction  in 
equity  to  prevent  waste  in  the  lands,  and  in  mines,  and  timber 
thereon;  as  these  constitute  a  valuable,  and  sometimes  the  most 
valuable,  portion  of  the  inheritance,  which  the  trustees  are  bound  to 
preserve.  In  short,  as  has  been  observed  by  Lord  Hardwicke,  the 
duty  of  such  trustees  being  to  preserve  the  inheritance,  every  assist- 
ance will  be  granted  by  courts  of  equity  in  support  of  their  trusts, 
and  to  aid  them  in  its  due  accomplishment.^ 

§  994.  On  the  other  hand,  courts  of  equity  will  treat,  as  a  distinct 
breach  of  trust,  every  act  of  such  trustees  inconsistent  with  their 
proper  duty,  and  will  give  relief  to  the  parties  injured  by  such  mis- 
conduct.^ If,  therefore,  they  should,  in  violation  of  their  trust,  join 
in  any  conveyance  to  destroy  the  contingent  uses  or  remainders,  they 
will  be  held  responsible  therefor.  If  the  persons,  taking  under 
such  conveyance,  are  volunteers,  or  have  notice  of  the  trust,  they  will 
be  held  liable  to  the  same  trusts,  and  decreed  to  restore  the  estate. 
If  they  are  purchasers  without  notice,  then  the  lands  are,  indeed, 
dischaiged  of  the  trust ;  but  the  trustees  themselves  will  be  held 
liable  for  the  breach  in  equity,  and  will  be  decreed  to  purchase 

>  Archer's  case,  1  Co.  66  ;  Feame  on  437 ;  Feame  on  Conting.  Bern,  by  Butler, 

Contixig.  Bern,  by  Butler,  290,  and  note  826  (7th  edit). 

(h) ;  id.  291  to  300 ;  Chudleigh's  case,  1  «  Garth  v.  Cotton,  1  Dick.  195  to  197, 

Co.  120.  205,  208,  219  ;  Stansfield  v.  Habeigbam, 

«  Garth  i?.  Cotton,  1  Dick.  194.  10  Ves.  278. 

'  Ibid.  ;  Duncomb  v.  Duncomb,  3  Lev.  *  Garth  v.  Cotton,  1  Dick.  199. 


§994-996.] 


HARRUGE  SETTLEMENTS. 


649 


lands  with  their  own  money,  equal  in  value  to  the  lands  sold,  and  to 
hold  them  upon  the  same  trusts  and  limitations  as  they  held  those 
sold  hy  them.^ 

§  995.  But  it  is  not  every  case,  in  which  trustees  have  joined  in  a 
conveyance  to  destroy  contingent  remainders,  that  they  will  be 
deemed  guilty  of  a  breach  of  trust.^  In  some  cases  courts  of  equity 
will  even  compel  them  to  join  in  conveyances,  which  may  affect  or 
destroy  such  remainders.  And,  in  such  cases,  it  has  been  supposed 
that  what  they  may  be  compelled  to  do  by  suit,  if  voluntarily  done . 
will  not  be  deemed  a  breach  of  trust.^  But  the  cases,  in  which 
courts  of  equity  will  compel  trustees  to  join  in  such  conveyances,  are 
(as  has  been  correctly  said)  rare.  They  have  happened  under 
peculiar  circumstances ;  either  of  pressure  to  discharge  incumbrances 
prior  to  the  settlement ;  or  in  favour  of  creditors,  where  the  settle- 
ment was  voluntary ;  or  for  the  advantage  of  persons,  who  were  the 
first  objects  of  the  settlement ;  as  for  example,  to  enable  the  first  son 
to  make  a  settlement  upon  an  advantageous  marriage.^ 

§  996.  There  is  no  question,  however,  that  the  trustees  may  join 
with  the  cestui  que  ti'uat  in  tail  in  any  conveyance  to  bar  the  entail ; 
for  that  is  no  breach  of  trust,  but  precisely  what  they  may  be  com- 
pelled, upon  seeking  instructions  from  the  court.,  to  do  ;  although 
the  cestui  que  trust  himself  might  have  barred  such  entail  without 
their  joining  in  it.^  But  there  is  a  great  distinction  between  cases 
where  couits  of  equity  will  compel  trustees  to  join  in  a  conveyance  to 
destroy  contingent  remainders,  and  cases  where  they  will  decree 
them  to  be  guilty  of  a  breach  of  trust  for  such  an  act  when  it  is 
voluntarily  done  by  them.  Thus,  for  example,  courts  of  equity  will 
not  punish  trustees,  as  guilty  of  a  breach  of  trust,  for  joining  in  a 
conveyance  of  the  cestui  que  trust  in  tail,  to  bar  the  entail.  And 
yet  it  is  equally  clear,  that  they  will  not  compel  them  to  join  in  such 
conveyance.®  The  ground  of  this  distinction  is,  that  tiiistees  to 
support  contingent  remainders  are  considered  as  honorary  trustees 
for  the  benefit  of  the  family ;  and  the  interests  of  mankind  require 
them  to  be  treated  as  such  by  all  courts  of  justice.  And  unless  a 
violation  of  their  trust  appears,  courts  of  equity  ought  not  to  take 


>  Garth  v.  Cotton,  1  Dick.  199,  200  to 
202,  205,  208,  219 ;  Pve  v.  Geoi^jes,  Prec. 
Ch.  808 ;  8.  c.  1  P.  Will.  128  ;  Mansel  v, 
Mansel,  2  P.  Will.  680  to  685  ;  Fearrie  on 
Conting.  Rem.  by  Butler,  326,  327  (7th 
edit.). 

«  Moody  V.  Walters,  16  Ves.  302,  303, 
307  to  314. 

'  Moody  V.  Walters,  16  Ves.  310. 

^  Feame  on  Conting.  Hem.  by  Bntler, 
831  to  887,  and  the  cases  there  cited ; 
Moody  V.  Walters,  16  Ves.  801  to  314, 
and  cases  there  cited. 


^  Feame  on  Conting.  Rem.  by  Bntler, 
133;  1  Eq.  Abridg.  384,  R  1,  note; 
Robinson  v.  Comyns,  Cas.  temp.  Talb. 
166  ;  Boteler  v,  Alington,  1  Bro.  Ch.  72, 
and  Belt's  note  (5) ;  Marwood  v.  Tnmer, 
3  P.  Will.  166,  171  ;  Biacoe  v.  Perkins,  1 
Ves.  &  B.  485. 

«  Moody  V.  Walters,  16  Ves.  801  to 
814  ;  Biscoe  v.  Perkins,  1  V.  &  Beam. 
491 ;  Woodhonse  v.  Hoskins,  8  Atk.  22  ; 
8.  c.  cited  16  Ves.  308  ;  Barnard  v.  Large, 
1  Bro.  Ch.  534  ;  Osbrey  v.  Bury,  1  B.  & 
Beatt.  58. 
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away  all  their  discretion  ;  or  to  direct  tbem  not  to  join  in  any  con- 
yeyance  without  the  order  of  such  a  court,  although  the  trustees  may 
be  of  opinion  that  the  interests  of  the  family  require  it.  The  effect 
of  such  a  doctiine  would  be  to  make  the  courts  of  equity  the  trustees 
of  all  the  estates  in  the  country.^ 

§  997.  It  is  not  a  little  difficult  to  ascertain  from  the  authorities 
the  true  nature  and  extent  of  the  duties  and  liabilities  of  trustees  to 
preserve  contingent  remainders;  and  in  what  cases  they  may  or 
ought  to  join  in  conveyances  to  destroy  them  or  not.  Lord  Eldon 
has  expressed  himself  unable  to  deduce  the  true  principle  from  them. 
His  language  is  :  "  The  cases  are  uniform  to  this  extent ;  that  if 
trustees,  before  the  first  tenant  in  tail  is  of  age,  join  in  destroying 
the  remainders,  they  are  liable  for  a  breach  of  trust ;  and  so  is  every 
purchaser  under  them  with  notice.  But  when  we  come  to  the  situa- 
tion of  trustees  to  preserve  remainders,  who  have  joined  in  a  recovery 
after  the  first  tenant  in  tail  is  of  age,  it  is  difficult  to  say  more,  than 
that  no  judge  in  equity  has  gone  the  length  of  holding  that  he  would 
punish  them  as  for  a  breach  of  trust ;  even  in  a  case  where  they  would 
not  have  been  directed  to  join.  The  result  is,  that  they  seem  to 
have  laid  down,  as  the  safest  rule  for  trustees,  but  certainly  most 
inconvenient  for  the  general  interests  of  mankind,  that  it  is  better  for 
the  trustees  never  to  destroy  the  remainders,  even  if  the  tenant  in 
tail  concurs,  without  the  direction  of  the  court.  The  next  considera- 
tion is,  in  what  cases  the  court  will  direct  them  to  join.'  And,  if  I  am 
governed  by  what  my  predecessors  have  done,  and  refused  to  do,  I 
cannot  collect,  in  what  cases  trustees  would  or  would  not  be  directed 
to  join ;  as  it  requires  more  abilities  than  I  possess  to  reconcile  the 
different  cases  with  reference  to  that  question.  They  all,  however, 
agree,  that  these  trustees  are  honorary  trustees ;  that  they  cannot  be 
compelled  to  join ;  and  all  the  judges  protect  themselves  frt>m  saying, 
that  if  they  had  joined,  they  should  be  punished ;  always  assuming 
that  the  tenant  in  tail  must  be  twenty-one."  ^ 

§  997  a.  By  the  Amendment  of  the  Law  of  BJeaX  Property  Act, 
8  &  9  Vict.  c.  106,  it  was  enacted  that  a  contingent  remainder  shall  be, 
and  if  created  before  the  passing  of  the  Act  shall  be  deemed  to  have 
been  capable  of  taking  effect,  notwithstanding  the  determination  by 
forfeiture,  surrender,  or  merger,  of  any  preceding  estate  of  freehold,  in 
the  same  manner  in  all  respects  as  if  such  determination  had  not 
happened.    And  by  40  &  41  Vict.  c.  38,  it  was  enacted  that  every  con- 

^  Moody  V,  Walters,  16  Yes.  310,  311  ;  like  those  of  trnstees  to  preserve  contin- 

Biscoe  V.  Perkins,  1  Yes.  k  Beam.  391.  gent  remainders,  but  to  trusts  purely  per- 

Lord  Hardwicke,  in  Potter  v.  Chapman  sonal,  and  in  ^e  discretion  of  tne  trustee, 

(Ambler,  99),  said,  that  if  a  trust  is  per-  as  to  their  exercise, 

sonal,  and  has  not  been  corruptly  ezer-  '  Biscoe  v.  Perkins,  1  Y.  &  Beam.  491, 

cised,  courts  of  equity  will  not  interpose.  492. 
This  remark  is  applicable    not  to  cases 
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tingent  remainder  created  by  any  instrument  executed  after  the  pass- 
ing of  the  Act,  which  would  have  been  valid  as  a  springing  or  shifting 
use  or  executory  devise  or  other  limitation,  had  it  not  had  a  sufficient 
estate  to  support  it  as  a  contingent  remainder,  shall,  in  the  event  of 
the  particular  estate  determining  before  the  contingent  remainder 
vests,  be  capable  of  taking  effect  in  all  respects  as  if  the  contingent 
remainder  had  originally  been  created  as  a  springing  or  shifting  use 
or  executory  devise  or  other  executory  limitation.  The  effect  of 
these  provisions  is  to  render  the  learning  respecting  trustees  to 
preserve  contingent  remainders  of  trifling  importance. 
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CHAPTER    XXVI. 

TERMS  FOR  TEARS. 

§  998.  Equity  subjects  terms  attendant  upon  the  inheritance  to  the  law  of  the 
inheritance. 
§  999.  These  attendant  terms  will  protect  equities  and  exclude  counter-eqnitiea. 
§  1000.  But  will  do  this  only  in  favour  of  one  having  equal  equity. 
§  1001.  When  the  term  is  merged  in  the  inheritance. 
§  1002.  Distinction  between  terms  attendant  and  in  gross. 
§  1002  a.  Effect  of  Judicature  Acts  on  the  doctrine  of  merger. 
§  1008.  Portions  raised  by  terms  a  primary  charge  on  realty. 

§  998.  In  the  next  place,  in  regard  to  Terms  for  Years,  whereby 
trusts  are  created  to  subserve  the  special  objects  of  the  parties. 
The  creation  of  long  terms  for  years,  for  the  purpose  of  securing 
money,  lent  on  mortgage  of  the  land,  took  its  rise  from  the  incon- 
veniences of  the  ancient  way  of  making  mortgages  in  fee  by  way 
of  feoffment  and  other  solemn  conveyances,  with  a  condition  of 
defeasance.  For,  by  such  mode,  if  the  condition  was  not  punctually 
performed,  the  estate  of  the  mortgagee  at  law  became  absolute,  and 
was  subject  to  incumbrances  made  by  him,  and  even  (as  some 
thought)  to  the  dower  of  his  wife.  Hence  it  became  usual  to  create 
long  term  of  years  upon  the  like  condition ;  because,  among  other 
reasons,  such  terms  on  the  death  of  the  mortgagee  became  vested 
in  his  personal  representatives,  who  were  also  entitled  to  the  debt, 
and  could  properly  discharge  it.^  But,  as  this  subject  will  be  more 
fully  considered  hereafter,'  it  is  only  necessary  to  say  in  this  place, 
that,  by  analogy  to  the  case  of  mortgages,  terms  for  years  were  often 
created  for  securing  the  payment  of  jointures  and  portions  for  chil- 
dren, and  for  other  special  trusts.  Such  terms  do  not  determine  upon 
the  mere  performance  of  the  trusts  for  which  they  are  created,  unless 
there  be  a  special  proviso  to  that  effect  in  the  deed.  The  legal 
interest  thus  continues  in  the  trustee  after  the  trusts  are  performed ; 
although  the  owner  of  the  fee  is  entitled  to  the  equitable  and  bene- 
ficial interest  therein.    At  law  the  possession  of  the  lessee  for  years 

^  Co.  Litt  290  b,  Butler's  note  (1),  §  18 ;         ^  Set  pod.  Chapter  oa  Mortgages,  |§  1004 
id.  208  a,  note  (1) ;  Bac    Abridg.  MoH-      to  1086. 
gagt,  A. 
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is  deemed  to  be  the  possession  of  the  owner  of  the  freehold.  And, 
by  analogy,  courts  of  equity  hold  that  where  the  tenant  for  the  term 
of  years  is  but  a  trustee  for  the  owner  of  the  inheritance,  he  shall  not 
oust  his  cestui  que  ti'ust,  or  obstruct  him  in  any  act  of  ownerahip.  or 
in  making  any  assurances  of  his  estate.  In  these  respects,  therefore, 
the  term  is  consolidated  with  the  inheritance.  It  follows  the  descent 
to  the  heir,  and  all  the  alienations  made  of  the  inheritance,  or  of  any 
particular  estate  or  interest  carved  out  of  it  by  deed,  or  by  will,  or  by 
act  of  law.^     In  short,  a  term  attendant  upon  the  inheritance   by 


»  Co.  Litt.  2906,  Butler's  note  (1),  §  13 ; 
Whitchurch  v.   Whitchurch,   2  P.    Will. 
286  ;  Charlton  r.  Low,  3  P.  Will.   380  ; 
Villere  V,  Villers,  2  Atk.  72  ;  Willoughby 
V.  Willoughby,   1  Term  liep.   765.     This 
whole  subject  was  fully  considered  by  Lord 
Hardwicke,  in  his  masterly  judgment  in 
V'  Willoughby  i;.  Willoughby  (1  Term  Rep. 
^  768).     The  following  extract   from    that 
opinion  contains  a  clear  exposition  of  the 
points  in  the  text.     "What  is  the  nature 
of  a  term  attendant  upon  the  inheritance  ? 
The  attendance  of  terms  for  years  upon 
the  inheritance  is  the  creature  ot  a  court 
of  equity,  invented  partly  to  ])rotect  real 
property,  and  j)artly   io  keep  it   in   the 
right  channel.     In  order  to  do  it,   this 
court  framed  the  distinction  between  such 
attendant  terms  and  tenns  m  gross,  not- 
withstiinding  that,  in  the  consideration  of 
the  common  law,  they  are  Iwth  the  same, 
and  equally  keep  out  the  owner  of  the  fee, 
so  long  as  they  subsist.     Hut  us  equity 
always  considers  who  has  the    right  in 
conscience  to  the  land,  and  on  that  ground 
makes  one  man  a  trustee  for  another  ;  and 
as  the  common  law  allows  the  possession 
of  the  tenant  for  years  to  be  the  possession 
of  the  owner  of  the  freehold,  this  court 
said,  where  the  tenant  for  years  is  but  a 
trustee  for  the  owner  of  the  inheriUmce, 
he  shall  not  keep  out  his  cestui  qiie  trusty 
nor  pari  ratione,  obsti*uct  him  in  doing 
any  acts  of  ownership,  or  in  making  any 
assurances  of  his  e^^tate.     And  thererore  in 
equity  such  a  term  for  years  shall  yield, 
ply,  and  be  moulded  accoi-ding  to  the  uses, 
estates,  or  charges,  which  tiie  owner  of  the 
inheritance  declares,  or  carves  out  of  the 
fee.     Thus  the  dominion  of  real  property 
was  kept  entire.     Of  this  we  meet  with 
nothing  in  our  books  before  Queen  Eliza- 
beth's   reign,   when    mortgages    by  long 
tenns  of  years  began  to  come  iuto  use. 
Before  that  time,    the   law   looked  upon 
very  long  terms  with  a  jealous  eye,  and 
laid  them  under  violent  presumptions  of 
fraud  ;  because  tliey  tende<l  to  prevent  the 
crown  of  its  forfeitures,  and  the  lord  of  the 
fruits  of  his  tenures.     Neither  could  there, 
much  before  that  time,  be  any  use  of  a 
term  attendant  upon  the  inheritance,  to 
preserve  the  limitations  of  a  settlement,  in 
many  cases ;  because  the  tenant  for  years 


was  in  the  power  of  the  owner  of  the  free- 
hold, till  the  statute  21  Hen.  VIII.  c.  15, 
which  enabled  him  to  falsify  a  recovery 
against  the  tenant  of  the  freehold.     I'ill 
then,  by  such  a  recovery,  the  term  was 
gone,  and  consequently,  could  attend  upon 
notiiing.     Bat  since  the  law  was  altered 
by  that  statute,   and  the   terra  was  pre- 
served, this  court  could  lay  hold  of  it. 
Proceeding  upon  these  principles,  wherc- 
evcr  a  term  for  yeai*s  has  been  vested  in 
a  stranger,  in  trust  fur  the  owner  ojf  the 
inheritance,    whether   by  trust  expressly 
declared,  or  by  construction  or  judgment 
of  this  court,  which  is  called  a  trust  by 
operation  of  law,  this  court  has  said  that 
the  trust  or  beneficial  interest  of  such  a 
term  shall  follow  or  be  affected  by  all  such 
conveyances,  assurances,  or  charges,  as  the 
owner  creates  of  the  inheritance.  Although 
the  law  says  that  the  tenn  and  the  tee 
being  in  different  persons,  they  are  sepa- 
rate,  distinct  estates,   and  the   one    not 
merged  in  the  other,  yet  the  beneficial  and 
profitable  interest  of  both   being  in  the 
same  person,  equity  will  unite  them  fop 
the  sake  of  keeping  the  ]»roperty  entire. 
Therefore,  if  the  owner  of  the  inheritance 
levy  a  fine  aur  conttsance  de  droU,  or  suffer 
a  common  recovery  to  uses,  the  trust  of 
the  term  shall  follow,  and  be  governed  by 
those  uses,  although  a  term  for  years  is 
not  the  subject  of  a  line  sur  conusance  de 
droUf  much  Jess  of  a  common  recovery  ; 
nor  would  equity  allow  the  trust  of  a  term 
in  gross  to  be  settled  witli  such  limita- 
tions.    This  doctrine  is  always  allowed  to 
have  its  full  effect  as  between  the  repre- 
sentatives, that  is,  the  heir,  either  in  fee- 
simple  or  fee-tail,  of  the  owner  of  the  in- 
heritance, and  the  executor,  and  all  per- 
sons claiming  as  volunteers  under  him  ; 
though    certain    distinctions    have    been 
admitted  as  to  creditors,  which  are  not 
material   to  the    present    case.      And  in 
general    the    rule    has    been    the    same, 
whether  the  trust  of  the  term  be  created 
by  express  declaration,  or  arise  by  con- 
stniction  and  judgment  of  this  court.     On 
this  ground  are  the  cases  of  Tiffin  v.  TifiSn, 
2  Ch.  Cas.  49  and  55,  and  Yem.  1  ;  Best 
t».  Stamford,  2  Vem.  420 ;  and  Preced.  in 
Chauc.  252 ;  Haytor  t».  Rod,  1  P.  Will. 
36Q  ;  Whitchurch  v.  Whitchurch,  before 
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express  declaration,  or  by  implicatioD  of  law,  may  be  said  to  be 
governed  in  equity  by  the  same  rules,  generally,  to  which  the 
inheritance  is  subject 

§  999.  Still,  although  the  trust  or  benefit  of  the  term  is  annexed  to 
the  inheritance,  the  legal  interest  of  the  term  remains  distinct  and 
separate  from  it  at  law,  and  the  whole  benefit  and  advantage  to  be 
made  of  the  term  arises  from  this  separation.  For,  if  two  or  more 
persons  have  claims  upon  the  inheritance  under  different  titles,  a 
term  of  jears  attendant  upon  it  is  still  so  distinct  from  it,  that,  if  any- 
one of  them  obtains  an  assignment  of  it,  then  (unless  he  is  affected 
by  some  of  the  circumstances  which  equity  considers  as  fraudulent, 
or  as  otherwise  controlling  his  rights)  he  will  be  entitled,  both  at  law 
and  in  equity,  to  the  estate  for  the  whole  continuance  of  the  term,  to 
the  utter  exclusion  of  all  the  other  claimants.  This,  if  the  term  is  of 
long  duration,  absolutely  deprives  all  the  other  claimants  of  every 
kind  of  benefit  in  the  land. 

§  1000.  Supposing,  therefore,  that  A.  purchases  an  estate  which, 
previous  to  his  purchase,  had  been  sold,  mortgaged,  leased,  and 
charged  with  every  kind  of  incumbrance  to  which  real  property  is 
subject ;  in  this  case  A.  and  the  other  purchasers,  and  all  the  incum- 
brancers have  equal  claim  upon  the  estate.  This  is  the  meaning  of 
the  expression,  that  their  equity  is  equal.  But  if  there  is  a  term  of 
years  subsisting  in  the  estate,  which  was  created  prior  to  the  pur- 
chases, mortgages,  or  other  incumbrances,  and  A.  procures  an  assign- 
ment of  it  in  trust  for  himself,  this  gives  him  the  legal  interest  in 
the  lands  during  the  continuance  of  the  term,  absolutely  discharged 
from,  and  unaffected  by,  any  of  the  purchases,  mortgages,  and  other 
incumbrances,  subsequent  to  the  creation  of  the  term,  but  prior  to 
his  own  purchase.  This  is  the  meaning  of  the  expression  in  assign- 
ments of  terms,  that  they  are  to  protect  the  purchaser  from  all  mesne 
incumbrances.  But  it  is  to  be  observed,  that  A.,  to  be  entitled  in 
equity  to  the  benefit  of  the  term,  must  have  all  the  following  requi- 
sites ;  he  must  be  a  purchaser  for  a  valuable  consideration ;  his  pur- 
chase must,  in  all  respects,  be  a  fair  purchase,  and  free  from  every 
kind  of  fraud ;  and  at  the  time  of  his  purchase  he  must  have  no 


the  Lords  Commissionen,  1725,  2  P.  Will. 
236,  and  Lady  Dudley  v.  Lord  Dudley, 
Precedents  in  Chancery,  241,  2  Ch.  Cas. 
160,  which  was  a  cause  on  the  custom  of 
London.  All  these  cases  were  cited  at  the 
bar ;  and  I  choose  to  put  them  together 
without  stating  them  particularly,  because 
they  all  tend  only  to  prove  this  general 
proposition.  But,  although  in  all  these 
cases  this  court  considers  the  tmat  of  the 
term  as  annexed  to  the  inheritance ;  yet 
the  legal  estate  of  the  term  is  always  sepa- 
rate from  it  and  must  be  so  ;  otherwise  it 


would  be  merged.  And  this  gives  the 
court  an  opportunity  to  make  use  of  such 
terms,  as  a  guard  and  protection  to  an 
equitable  owner  of  the  inneritance  against 
mesne  conveyances,  which  would  carry  the 
fee  at  common  law  ;  or  to  a  person,  who  is 
both  legal  and  equitable  owner  of  the 
inheritance,  against  such  mesne  encum- 
brances, as  he  ought  not  to  be  affected 
with  iu  conscience.  And  here  the  court 
often  disannexes  the  trust  of  the  term 
from  the  strict  legal  fee  ;  but  still  in  sup- 
port of  right." 
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notioe  of  the  prior  cooveyance,  mortgage  charge,  or  other  incum- 
hrance.  It  is  to  be  observed,  that  mortgagees,  lessees,  and  other 
incumbrancers  are  purchasers  in  this  sense,  to  the  amount  of  their 
several  charges,  interests,  or  rights.  If  any  person  of  this  description, 
unaffected  by  notice  or  fraud,  takes  a  defective  conveyance  or  assign- 
ment of  the  fee,  or  of  any  estate  carved  out  of  it,  defective  either  by 
reason  of  some  prior  conveyance,  or  some  prior  charge  or  incum- 
brance ;  and  if  he  also  takes  an  assignment  of  a  term  to  a  trustee 
fox. himself,  or  to  himself,  where  he  takes  the  conveyance  of  the 
inheritance  to  his  trustee;  in  each  of  these  cases  he  is  entitled  to 
the  full  benefit  of  the  term ;  that  is,  he  may  use  the  legal  estate  of 
the  term  to  defend  his  possession  during  the  continuance  of  the  term; 
or,  if  he  has  lost  the  possession,  to  recover  it  at  common  law^  in  pre- 
ference to  all  claimants  prior  to  his  purchase,  but  subsequent  to  his 
term.^ 

§  1001.  At  the  common  law  all  terms  for  years  are  (as  has  been 
intimated)  deemed  to  be  terms  in  gross.^  And  courts  of  equity,  when 
they  hold  terms  for  years  to  be  attendant  upon  the  inheritance, 
always  do  so  by  affecting  the  person,  holding  the  term,  with  a  trust 
for  that  purpose,  either  upon  the  express  declaration  of  the  parties, 
or  by  implication  of  law.  If  the  term  is  made  attendant  upon  the 
inheritance  by  express  declaration,  it  is  immaterial  whether  the  term, 
if  it  were  in  the  same  hands  with  the  inheritance,  would  or  would 
not  have  merged ;  or  whether  it  be  subject  to  some  ulterior  limita- 
tion, to  which  the  inheritance  is  not  subject ;  for  the  express  declara- 
tion will  be  sufficient  to  make  it  attendant  upon  the  inheritance. 
But,  if  the  term  is  to  be  made  attendant  upon  the  inheritance 
by  implication  of  law,  then  it  is  necessary  that  it  should  not  be 
subject  to  any  other  limitation,  and  that  the  owner  of  the  inheritance 
should  be  entitled  to  the  whole  trust  in  the  term.^  The  general  rule 
is,  that  where  the  same  person  has  the  inheritance  and  the  term  in 
himself,  although  he  has  in  one  the  equitable  interest,  and  in  the 
other  the  legal  interest,  there  the  inheritance  by  implication 
draws  to  itself  the  term,  and  makes  that  attendant  upon  it.  For, 
as  at  law,  if  the  legal  estate   in  the   term  and   in  the  inheritance 


*  By  8  &  9  Vict.  c.  112,  the  assignment 
of  satisfied  terms  has  been  rendered  nn- 
necessaiT.  But  every  satisfied  term  of 
years,  although  by  the  Act  made  to  cease 
and  determine,  is  to  afford  every  person 
the  same  protection  against  incumbrances 
as  it  would  have  afforded  if  it  had  con- 
tinued to  exist,  and  then  for  the  purpose 
of  such  protection  be  considered  in  every 
court  of  law  and  of  equity  to  be  a  subsist- 
ing term. 


«  Willoughby  «.  Willoughby,  1  Term 
Rep.  765  ;  Scott  v.  Fenhouflet,  1  Bro.  Ch. 
69,  70. 

3  Scott  V.  FenhouUet,  1  Bro.  Ch.  70, 
and  Mr.  Belt's  notes.  If  there  be  a  sub- 
stantial intervening  interest  in  a  third 
person,  there  the  term  will  not  by  impli- 
cation or  without  an  express  declaration 
be  attendant  upon  the  inheritance.  Scott 
V.  FenhouUet,  1  Bro.  Ch.  69,  70,  and  Mr. 
Belt's  notes. 
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come  into  the  same  hand,  the  term  is  merged,  and  the  estate  goes  to 
the  heir;  so  in  equity,  where  the  one  estate  is  equitable,  and  the 
other  legal,  it  is  in  the  nature  of  a  merger ;  and  the  trust  of  the  term 
will  follow  the  inheritance.^ 

§  1002.  But,  although  a  term  may  be  so  attendant  upon  the  inhe- 
ritance ;  yet,  as  the  legal  estate  in  it  remains  distinct  and  separate 
from  the  inheritance  at  law,  it  may  at  any  time  be  disannexed  there- 
from by  the  proper  acts  of  the  parties  in  interest,  and  be  turned  into 
a  term  in  gross  at  law.  And  a  term  so  attendant  becomes  a  term  in 
gross,  when  it  fails  of  a  freehold  to  support  it,  or  it  is  divided  from 
the  inheritance  by  different  limitations  from  those  of  the  latter.'  In 
many  cases,  the  distinction  between  terms  in  gross  and  terms 
attendant  upon  the  inheritance,  is  highly  important;  the  former 
being  generally  treated  as  mere  personalty ;  the  latter,  as  partaking 
of  the  realty,  and  following  the  fate  of  the  inheritance.  Thus,  for 
example,  a  term  attendant  upon  the  inheritance  will  not  pass  by  a 
will  not  executed,  so  as  to  pass  real  estate  under  the  statute  of 
frauds.  So,  such  a  term  is  real  assets  in  the  hands  of  the  heir; 
for  the  statute  of  frauds  having  made  a  trust  in  fee  assets  in  the 
hands  of  the  heir,  the  term,  which  follows  the  inheritance,  and  is 
subject  to  all  the  charges  which  would  affect  the  inheritance,  must 
also  be  real  assets.  On  the  contrary,  a  term  in  gross  is  personal 
assets  only. 

§  1002  a.  By  sub-sect.  4  of  sect.  25  of  the  Judicatui-e  Act,  1878,  it 
is  provided  that  after  the  commencement  of  the  Act  there  shall  not  be 
any  merger  by  operation  of  law  only  of  any  estate  the  beneficial 
interest  in  which  would  not  be  deemed  to  be  merged  or  extinguished 
in  equity. 

§  1003.  It  would  lead  us  too  far  from  the  immediate  object  of 
these  commentaries  to  go  at  large  into  all  the  doctrines  of  courts 
of  equity  in  regard  to  terms  for  years,  created  upon  special  trusts. 
It  may  be  remarked,  however,  that  where  such  terms  are  created  to 
raise  portions  for  children  upon  marriage  settlements,  and  the  settler 
also  personally  covenants  to  pay  such  portions,  the  real  estate  is  con- 
sidered as  the  primary  fund,  and  the  personal  estate  of  the  cove- 
nantor as  auxiliary  only.*  If  there  be  no  such  personal  covenant  for 
the  payment  of  the  portions,  but  only  a  covenant  to  settle  lands, 
and  to  raise  a  terra  of  years  out  of  the  lands  for  securing  the  por- 
tions, in  such  a  case,  even  although  there  be  a  bond  to  perform 


»  Capel  V.  Girdler,  9  Ves.  610  ;  Best  v.  «  WiUoughby  v,   Willougliby,  1  T.  K. 

SUmford,  2  Freem.  288  ;  8.  c.  Prec.  Ch.  765,  770. 

252  ;   Whitchurch  v,  Whitchurch,   2  P.  »  I  Mad.  Pr.  Ch.  327,  898  ;  Lechmew 

Will.  886  ;  Sidney  r.  Shelly,  19  Ves.  852  ;  v.    Charlton     15    Ves.    197,    198;    anU, 

Kelly  V.  Power,  2  Ball  k  Ikatt.  253.  §§  574,  676  ;  post,  §§  1248,  1249. 
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the  covenant,  the  portions  are  not  in  any  event  payable  out  of 
his  pei'soual  estate.^  As  a  rule  the  court  leans  to  a  construction 
which  will  give  portions  to  all  of  a  class  of  children  who  may 
require  them,  whether  these  portions  are  given  by  settlement  or 
by  will.^ 

*  1  Mad.  Pr.  Ch.  327»  398  ;  Edwards  v.  cially  upon  reversionary  interests. 

Freeman,  2  P.  Will.  437,  438.     Very  in-  *  In  re  Knowles,  Nottage  v.  Buxton,  21 

tricate  questions  have  arisen,  as  to  the  Ch.  D.  806  ;  Jackson  v.  Dewer,  2  H.  &  M. 

time  when  portions  are  to  be  raised  by  209  ;  Jones  v.  Franco,  1  Russ.  k  My.  649  ; 

trustees  for  the  benefit  of  children,  espe-  Swallow  v.  Binns,  1  E.  &  J.  417. 
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CHAPTER    XXVII. 

M()RTfJA«ES. 

§  1004.  The  general  definition  of  mortgages. 
§  1005-1011.  The  germ  of  common-law  mortgages  in  the  civil  law. 
§  1012.  At  common  law  the  mortgagor  was  subjected  to  hardships. 
§  1013.  In  equity  a  mortgage,  eveu  after  forfeiture,  is  a  security. 
§  1014.  The  equitable  doctrine  of  mortgages  long  in  maturing. 
§  1015.  In  equity  the  mortgagor  is  treated  as  the  owner  of  the  land. 
§  1016.  The  mortgagee's  interest  is  merely  that  of  a  security. 
§  1016  a.  If  ho  take  possession,  is  accountable  for  rents  and  profits. 
§  1016  a  and  note.  The  mode  of  applying  rents  and  profits. 
§  1016  b.  Is  entitled  to  compensation  for  necessary  repairs. 
§  1016,  1016  6.  Both  mortgagor  and  mortgagee  may  be  enjoined  from  waste. 
§  1016  c.  The  purchaser  may  insist  upon  keeping  incumbrances  on  foot. 
§  1017.  The  mortgagor  holds  as  owner,  but  may  not  commit  waste. 
§  1017  a.  Effect  of  Judicature  Acts  and  Conveyancing  Act,  1881,  on  the  position  of  the 
mortgagor. 
§  1018.  The  essential  quality  to  create  a  mortgage  is  a  debt 
§  1019.  The  equity  of  redemption  not  barred  by  express  agreement. 
§  1020,  1020  a.  Equitable  mortgages  created  by  deposit  of  title-deeds. 
§  1021.  All  vested  estates  may  be  mortgsged. 
§  1022.  How  far  one  having  a  power  to  sell  may  mortgage. 
§  1023.  All  persons  having  a  vested  interest  may  redeem. 
§  1023  a.  The  case  of  Dawson  v.  Bank  of  Whitehaven  considered. 
§  1023  h.  Right  given  to  the  mortgagor  by  Conveyancing  Act,  1881. 
§  1024.  The  mortgagee's  remedy  by  the  civil  law. 
§  1025.  The  sale  of  the  premises  the  more  equitable  remedy. 
§  1026.  English  remedy  foreclosure,  unless  in  si)ecial  cases. 
§  1027.  This  has  led  to  the  insertion  of  ix)wers  of  sale. 
§  1027  a.  Such  powers  are  now  implied  in  every  mortgage. 
§  1028.  On  bills  to  redeem,  sometimes  marshal  securities. 
§  1028  a.  Right  to  redeem  barred  in  twelve  years. 
§  1028  h.  So  also  of  the  right  of  the  mortgagee  to  foreclose. 
§  1030.  Difference  between  a  moi-tgage  and  pledge  of  personal  estate. 
§  1031.  Equity  of  redemption  in  chattels  foreclosed  by  sale. 
§  1032.  Bill  to  redeem  not  proper  in  case  of  pledge. 
S  1083.  Foreclosure  in  equity  the  effectual  remedy  for  the  pledgee. 
§  1033  a.  The  case  of  Carter  v.  Wake  considered 
§  1034.  Subsequent  advances  presumed  to  be  a  lien  on  the  pledge. 
§  1035.  This  rule  in  analogy  to  that  of  the  civil  law. 

§  1004.  In  the  next  place  as  to  Mortgages.  It  is  wholly  un- 
necessary to  enter  into  a  minute  examination  of  the  origin  and 
history  of  this  well-known  and  universally  received  security  in  the 
countries  governed  by  the  common  law.     During  the  existence  of  the 
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system  of  feudal  tenures  in  its  full  rigor,  mortgages  could  have  had 
no  existence  in  English  jurisprudence,  as  they  were  incompatible 
with  the  leading  objects  of  that  system.^     The  maxim  of  the  feudal 
law  was  "  Feudalia,  invito  domino,  aut  agnatis,  non  recte  subjiciuntur 
hypothecse,  quamvis  fructus,  posse  esse,  receptum  est"*    But,  as 
soon  as  the  general  right  of  alienation  of  real  property  was  admitted, 
the  necessities  of  the  people  almost  immediately  led  to  the  introduc- 
tion of  mortgages.*     Littleton  has  enumerated  two  sorts,  which  were 
distinguished    by    the    names    of   vadium    vimtm,    and    vadium 
mortuum^    The  latter  was,  in  the  common  law,  called  a  mortgage, 
from  two  French  words,  Tnort  (mortuum,  or  dead),  and  gage  (vadiwm 
pignus,  or  pledge),  because  if  not  redeemed  at  the  stipulated  time,  it 
was  dead  to  the  debtor.^     The  former  was  called  simply  a  living 
pledge,  in  contradistinction  to  the  latter,  for  the  reason  given  by 
Lord  Coke.     "  Vivum  autem  dicitur  vadium,  quia  nunquam  moritur 
ex  aliquS,  parte,  quod  ex  suis  proventubus  acquiratur."  •     Thus,  if  a 
man  borrowed  £100  of  another,  and  made  over  an  estate  of  lands  to 
him,  until  he  received  the  same  sum  out  of  the  issues  and  profits  o( 
the  land,  it  was  called  a  vivum  vadium ;  for  neither  the  money  nor 
the  land  dieth  or  is  lost     But,  if  a  feoffment  was  made  of  land,  upon 
condition  that,  if  the  feoffor  paid  to  the  feoffee  the  sum  of  £100  on  a 
certain  day,  he  might  re-enter  on  the  land ;  there,  if  he  did  not  pay 
the  sum   at  the  day,  he  could  not,  at  the  common  law,  afterwards 
re-enter ;  but  (as  Littleton  said)  the  land  was  taken  away  from  him 
for  ever,  and  so  dead  to  him.     And,  if  he  did  pay  at  the  day,  then 
the  pledge  was  dead  as  to  the  feoffee  ;  and,  therefore,  the  feoffee  was 
called  tenant  in  mortgage,  the  estate  being  Tnortuum  vadium^ 

§  1005.  It  has  been  generally  supposed,  that  the  notion  of  mort- 
gages, and  of  the  redemption  thereof,  in  the  English  law,  was  bon'owed 
from  the  Roman  law,  although  Mr.  Butler  contends  that  they  were 
strictly  founded  on  the  common-law  doctrine  of  conditions.®  What- 
ever truth  there  may  be  in  this  latter  observation,  as  to  the  origin  of 
mortgages  of  lands  in  the  English  law,  there  is  no  doubt  that  the 
notion  of  the  equity  of  redemption  was  derived  from  the  Boinan  law, 
and  that  it  is  purely  the  creature  of  courts  of  equity.     In  the  Roman 


»  Glapville,  Lib.  10,  cap.  6. 
2  Bac,  Abridj;.  Mortgage,  A. 
»  2  Fonbl.  Eq.   B.   8,  ch.   1,  §  1,  and 
noto  (a). 

*  Litt.  §§  327,  332  ;  Co.  Litt.  202  *, 
206  a. 

^  Glanville  seems  to  ^ve  a  somewhat 
diflferent  explanation.  Mortuum  vadium 
dicitur  illud,  cujus  fructus  vel  reditus 
interim  percepti  in  nullo  se  acquietaut. 
Glanv.  Lib.  10,  cap.  6. 

•  Co.  Litt.  206  a. 

7  Littleton,  §  832  ;  Co.  Litt.   205  a  ;  2 


Black.  Comm.  167. 

^  In  respect  to  mortj^ages  of  lands,  this 
opinion  of  Mr.  Butler  is  certainly  entitled 
to  great  consideration  ;  for  Littleton  ex- 
pressly puts  mortgages  as  estates  on  condi- 
tion. In  respect  to  mortgages  and  pledges 
of  personal  property,  there  may  have  been 
originally  a  distinction,  borrowed  from  the 
civil  law.  GlaUTille,  Lib.  10,  cap.  6. 
Courts  of  equity,  in  a  great  variety  or  cases 
of  both  sorts,  act  upon  the  principles  of 
the  civil  law. 
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law  there  were  two  sorts  of  transfers  of  property,  as  security  for 
debts ;  namely,  the  i>lgavji  and  the  hypotheca.  The  pUjnvbSy  or  pledge, 
was  when  any  thing  was  pledged  as  a  security  for  money  lent,  and 
the  possession  thereof  was  passed  to  the  creditor,  upon  the  condition 
of  returning  it  to  the  owner  when  the  debt  was  paid.  The  hypotheca 
was,  when  the  thing  pledged  was  not  delivered  to  the  creditor,  but 
remained  in  the  possession  of  the  debtor.^  In  respect  to  what  was 
called  an  hypothecary  action  there  was  no  difiference  between  them. 
"  Inter  pignus"  (says  the  Institutes)  "autem  et  hypothecam  (quantum 
ad  actionem  hypothecariam  attinet)  nihil  interest ;  nam  de  qua  re 
inter  creditorem  et  debitorem  convenerit,  ut  sit  pro  debito  obligata, 
utraque  hac  appellation e  continetur.  Sed  in  aliis  differentia  est. 
Nam  pignoris  appellatione  earn  proprie  rem  contineri  dicimus,  quae 
simul  etiam  traditur  creditori ;  maxime  si  mobilis  sit.  At  eam  quse 
sine  traditione  nuda  conventione  tenetur,  proprie  hypotheae  appel- 
latione contineri  dicimus."  ^  The  Digest  states  the  distinction 
with  still  more  pregnant  brevity.  "Proprie  pignus  dicimus,  quod 
ad  creditorem  transit ;  hypothecam,  cum  non  transit,  nee  possessio 
ad  creditorem."  * 

§  1006.  In  the  Roman  law,  it  seems  that  the  word  pignus  was 
often  used  indiscriminately  to  describe  both  species  of  securities, 
whether  applied  to  movables  or  immovables.  Thus,  it  is  said  in 
the  Digest :  "  Pignus  contrahitur  non  sola  traditione,  sed  etiam  nuda 
conventione,  etsi  non  traditum  est."  *  But,  in  an  exact  sense,  pignus 
was  properly  applied  to  movables,  and  hypotheca  to  immovables. 
"Pignus  appellatum"  (says  the  Digest)  "a  pugno,  quia  res  quae 
pignori  dantur,  manu  traduntur.  Unde  etiam  videri  potest  verum 
esse,  quod  quidam  putant,  pignus  proprie  rei  mobilis  constituti."  ^ 
So  that  it  answered  very  nearly  to  the  corresponding  term  pledge  in 
the  CQmmon  law,  which,  although  sometimes  used  in  a  general  sense 
to  include  mortgages  of  land,  is,  in  the  stricter  sense,  confined  to  the 
pawn  and  deposit  of  personal  property.  In  the  Roman  law,  however, 
there  was  generally  no  substantial  difference  in  the  nature  and  extent 
of  the  rights  and  remedies  of  the  parties,  between  movables  and 
immovables,  whether  pledged  or  hypothecated.  But  in  the  common 
law,  as  we  shall  presently  see,  the  difference  as  to  rights  and 
remedies  between  a  pledge  of  peraonal  property  and  a  mortgage 
of  real  estate,  or  even  of  personal  property,  is  very  marked  and 
important.*' 

^  Bac.   Abr.    Mortgage,   A.  ;    Ryall    v.  *  Dig.  Lib.  18,  tit.  7,  L  1. 

Rolle,  1  Atk.   166,  167  ;  Story  on  Bail-  *  Id.    60,  tit.    16,   I.   238,  §  2  ;  Stor>' 

ments,  §  286.  on  Bailments,   §  286  ;  Ryall  v,  Rowles, 

2  Justin.  Inst.  Lib.  4,  tit.  6,  §  7 ;  Dig.  1  Ves.  358  ;  s.  c.  1  Atk.  166,  167. 

Lib.  20,  tit.  1,  1.  5,  §  1.  «  Story  on  Bailments,  §§  286,  287. 

»  Dig.  Lib.  13,  tit.  7.  1.  9,  §  2. 
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§  1007.  In  the  Roman  law  there  were  two  sorts  of  actions,  appli- 
cable to  pledges  and  hypothecations ;  the  action  called  actio  pigneror- 
titia,  and  that  called  dctio  hypothecaria.  The  former  was  properly 
an  action  in  personam,  and  divisible  into  two  sorts :  (1.)  Actio 
directa,  which  lay  in  favour  of  the  debtor  against  the  creditor  to 
compel  him  to  restore  the  pledge  when  the  debt  had  been  paid ;  ^ 
(2.)  Actio  contrainay  which  lay  in  favour  of  the  creditor  against  the 
debtor,  to  recover  the  proper  value  or  compensation,  when  the  latter 
had  retained  possession  of  the  pledge,  or  when  the  title  to  it  had  failed 
by  fraud  or  otherwise  ;  or  when  the  creditor  sought  compensation  for 
expenses  upon  it.*  The  a/stio  hypothecaria,  on  the  other  hand,  was 
strictly  in  rem,  and  was  given  to  the  creditor  to  obtain  possession  of 
the  pledge,  in  whosesoever  hands  it  might  be. 

§  1008.  Without  dwelling  more  upon  topics  of  this  sort,  which  are 
purely  technical,  it  may  be  useful  to  state,  as  illustrative  of  some  of 
the  doctrines,  admitted  into  equity  jurisprudence,  that  under  the  civil 
law,  although  the  debt  for  which  the  mortgage  or  pledge  was  given, 
was  not  paid  at  the  stipulated  time,  it  did  not  amount  to  a  forfeiture 
of  the  right  of  property  of  the  debtor  therein.  It  simply  clothed  the 
creditor  with  the  authority  to  sell  the  pledge  and  reimburse  himself 
for  his  debt,  interest,  and  expenses  ;  and  the  residue  of  the  proceeds 
of  the  sale  then  belonged  to  the  debtor.  It  has  been  supposed  by 
some  writers,  that  to  justify  such  a  sale,  it  was  indispensable  that  it 
should  be  made  under  a  decretal  order  of  some  court  upon  the 
application  of  the  creditor.  But,  although  the  creditor  was  at  liberty 
to  make  such  an  application,  it  does  not  appear  that  he  might  not 
act,  in  ordinary  cases,  without  any  such  judicial  sanction,  after  giving 
the  proper  notice  of  the  intended  sale,  as  prescribed  by  law,  to  the 
debtor.  When  the  debtor  could  not  be  found,  and  notice  could  not 
be  given  to  him,  such  a  decretal  order  seems  to  have  been  necessary .^ 
And,  where  a  sale  could  not  be  effected,  a  decree,  in  the  nature  of  a 
foreclosure,  could  be  obtained  under  certain  circumstances,  by  which 
the  absolute  property  would  be  vested  in  the  creditor.* 

§  1009.  This  authority  to  make  a  sale,  might  be  exercised,  not 
only  when  it  was  expressly  so  agi-eed  between  the  parties,  but  when 
the  agreement  between  them  was  silent  on  the  subject.  Even  an 
agreement  between  them,  that  there  should  be  no  sale,  was  so  far 
invalid,  that  a  decretal  order  of  sale  might  be  obtained  upon  the 
application  of  the  creditor.^  On  the  other  hand,  if  by  the  agreement 
it  was  expressly  stipulated  that,  if  the  debt  was  not  paid  at  the  day, 

1  Just.  Inst  Lib.  8,  tit  16,  §  4.  *  Cod.   Lib.   8,  tit   84.  1.   8,  §§  2,  8  ; 

2  Dig.  Lib.  13,  tit.  7,  1.  8,  8,  9.  Story  on  Bailments,  §  809. 

5  CJod.  Lib.  8,  Ut  34,  1.  3,  §§  1  to  3 ;  «  Dig.  Lib.  13,  tit  7,  1.  4  ;  Cod.  Lib. 

Story  on  Bailments,  §  309.  8,  tit  28,  1.  14. 
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the  property  should  beloDg  to  the  creditor  in  lieu  of  the  debt,  such  a 
stipulation  was  held  void,  as  being  inhuman  and  unjust.^ 

§  1010.  In  some  cases,  also,  by  the  civil  law,  a  sort  of  tacking 
of  debts  could  be  insisted  on  by  the  mortgagee  against  the  mort- 
gagor; but  not  against  intermediate  iucumbrancers.^  And  where 
movables  and  immovables  were  included  in  the  same  mortgage, 
the  movables  were  first  to  be  sold,  and  applied  in  the  course  of 
payment.^ 

§  1011.  These  instances  are  sufficient  to  show  some  strong  analogies 
between  the  Boman  law  and  the  equity  jurisprudence  of  England  on 
the  subject  of  mortgages,  and  to  evince  the  probability,  if  not  the 
certainty,  that  the  latter  has  silently  borrowed  some  of  its  doctrines 
from  the  former  source.  But  to  develop  them  at  large  would  occupy 
too  much  space ;  and  we  may  now,  therefore,  return  to  the  more 
immediate  subject  of  mortgages  at  the  common  law. 


*  Cod.  Lib.  8,  tit  35,  L  3. 

2  Cod.  Lib.  8,  tit.  27,  1.  1 ;  Dig.  Lib. 
20,  tit.  4,  L  20.  In  a  note  to  the  former 
volume  (§  415,  note,  §  420,  and  notes),  it 
was  stated,  that  the  doctrine  of  tacking 
mortgages  was  not  known  in  the  civil  law. 
Of  course,  the  remarks  there  made  were 
applicable  to  the  case  of  tacking  a  first 
and  third  mortgage,  to  the  exclusion  of 
an  inteiinediate  mortgagee  ;  and  not  what 
may  be  called  a  tacking  of  debts  by  the 
mortgagee,  in  the  case  of  a  mortgagor 
seekiue  nxiemption.  It  is  clear,  that  the 
civil  law,  in  the  case  of  the  mortgagor 
seeking  to  redeem,  did  not  permit  it,  un- 
less the  Mortgagor  paid,  not  only  the  debt 
for  which  the  mortgage  was  given,  but  all 
other  debts  due  to  the  mortgagee.  Si 
in  posscssione  fueris  constitutus  (says  the 
Code)  nisi  ea'  quoque  pecunia  tibi  a  debi- 
tore  reddatur,  vel  offeratur,  quae  sine  pig- 
nore,  debetur,  eam  restituere  propter  cx- 
ceptionem  doli  mali  non  cogens.  Jure 
enim  contendis,  debitores  eam  solam  pecu- 
niam,  cujus  nomine  ea  pignora  obligave- 
runt,  offerentes  audiri  non  oportere,  nisi 
pro  ilia  satisfecerint,  quam  mutuam  sim- 

Sliciter  acceperunt.  But  then  it  is  imme- 
lately  added,  that  this  does  not  apply  to 
the  case  of  a  second  creditor.  Quod  in 
secundo  oreditore  locum  non  habet ;  nee 
enim  necessitas  ei  imponitur  chirographa- 
rium  etiam  debitum  priori  creditore  offere. 
(Cod.  Lib.  8,  tit  27,  1.  1.)  For  it  was 
expressly  held  in  the  civil  law,  that,  where 
there  was  a  first  mortgage,  and  then  a 
second  mortgage,  and  then  the  first  mort- 
gagee lent  another  sum  to  the  debtor,  he 
could  not  tack  it  against  the  second  mort- 
gagee. Pothier,  Pand.  Lib.  20,  tit  4,  n. 
10  ;  Dig.  Lib.  20,  tit.  4, 1.  20.  Mr.  Chan- 
cellor Kent  (4  Kent,  Comm.  Lect.  58,  p. 
136,  note  (a)  ;  idem,  pn.  175,  176,  8d 
edit.)  has  saici,  that,  in  the  civil  law,  the 


mortgagee  was  even  allowed  to  tack  an- 
other incumbrance  to  his  own,  and  thereby 
to  gain  a  preference  over  an  intermediate 
incumbrance  ;  for  which  he  cites  Di^. 
Lib.  20,  tit.  4,  1.  3.  If,  as  I  presume,  his 
meaning  is,  that  the  tacking  gave  a  pre- 
ference over  the  intermediate  incum- 
brancer, with  great  deference,  I  do  not 
find  that  the  passage  cited  supports  the 
doctrine  ;  and  it  seems  contrair  to  the 
passages  already  cited  from  Cod.  Lib.  8, 
tit.  27,  1.  1,  and  Dig.  Lib.  20,  tit  4,  1.  20. 
There  are  other  passages  in  the  Code,  on 
the  subject  of  a  subsequent  mortgagee 
acquiring  the  rights  of  a  first  mortgagee, 
by  paying  his  mortgage,  and  thereby  con- 
firming his  own  title  by  substitution.  Bnt 
it  appears  to  me,  that  they  do  no  more 
than  subrogate  the  subsequent  mortgagee 
to  all  the  rights  of  the  lirst  mort^gee ; 
and  that  thoy  do  not  enlarge  those  rights. 
See  Code,  Lib.  8,  tit  18, 1. 1,  5  ;  1  Domat, 
B.  3,  tit  1,  §  3,  arts.  7,  8  ;  id.  B.  3,  tit  1. 
§  6,  arts.  6,  7  ;  Heinecc.  Elem.  Pand.  Ps. 
4,  tit  4,  §  35.  Doctor  Brown,  too  (1 
Brown,  Civ.  Law,  208  ;  id.  202),  insists 
that  a  mortgagee  might  tack  another  in- 
cumbrance to  his  mortgage  ;  and  if  he  lent 
more  monev  by  way  of  further  charge  on 
the  estate,  lie  was,  in  the  civil  law,  pre- 
ferred, as  to  this  chaige  also,  before  a 
mortgage,  created*  in  the  intermediate 
time.  He  cites  the  Dig.  Lib.  20,  tit  4, 
1.  8,  which  does  not  (as  has  been  already 
stated)  seem  to  support  the  conclusion. 
In  the  equity  jurisprudence  of  England  (as 
we  have  seen),  the  heir  of  a  mortgagor 
cannot  (although  the  mortgagor  himself 
may)  redeem  without  paying  the  bond- 
debt  of  the  mortgagor,  as  well  as  the  mort- 
gage debt.  Arite,  §  418  ;  and  tacking  is 
also  permitted  against  mesne  incumbran- 
cers in  certain  cases.  See  anU,  §§  412  to  419. 
3  Dig.  Lib.  42,  tit  1,  1.  15,  §  2. 
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§  1012.  We  have  already  had  occasion  to  take  notice  of  the 
inconveniences  attendant  upon  the  creation  of  mortgages  in  fee, 
and  of  the  substitution  in  their  stead  of  terms  for  years.^  But,  in 
truth,  whether  the  one  course  or  the  other  was  adopted,  so  far  as  the 
common  law  was  concerned,  the  mortgagor  was  subjected  to  gi'eat 
hardships  and  inconveniences  if  he  did  not  strictly  fulfil  the  condi- 
tions of  the  mortgage  at  the  very  time  specified ;  as  he  thereby 
forfeited  the  inheritance,  or  the  term,  as  the  case  might  be,  however 
great  might  be  its  intrinsic  value,  compared  with  the  debt  for  which 
it  was  mortgaged. 

§  1013.  Courts  of  equity,  therefoi'e,  acting  upon  their  general 
principles,  could  not  fail  to  perceive  the  necessity  of  interposing, 
to  prevent  such  manifest  mischief  and  injustice,  which  were  wholly 
irremediable  at  law.  They  soon  arrived  at  the  just  conclusion, 
that  mortgages  ought  to  be  treated,  as  the  Roman  law  had  treated 
them,  as  a  mere  security  for  the  debt  due  to  the  mortgagee  ;  that 
the  mortgagee  held  the  estate,  although  forfeited  at  law,  as  a  trust ;  ^ 


I  Ante,  §  998. 

*  Seton  r.  Slade,   7  Ves.    273 ;    Chol- 
mondeley  v.  Clinton,  2  Jac.   k  Walk.  182 
to  185.     When  a  mortgage  is  denominated 
a  trust,  and  the  mortgagee  a  trustee  of  the 
mortgagor,  the  expresaion  is  not  to  be  un- 
derstood in  an  unlimited  sense.     It  is  a 
trust  sui  generis,  and  of  a  peculiar  natuiu 
This  subject    is    expounded    with    great 
ability  by  Sir  Thomas  Plumer,  in  his  mas- 
terly judgment  in  Cholmondeley  v.  Clin- 
ton, 2  Jac.  &  Walk.   1  to  189,  &c.     The 
following  extract  from  it  is  so  valuable  and 
important,   that  I  have  not  been  able  to 
persuade  myself  to  omit  it,  although  it  is 
long  (p.  182).     ''As  to  the  position  "  (said 
he)  "of  the  mortgagee  being  a  trustee  for 
the  mortgagor,  upon  which  so  much  of  the 
argument  is  built,  that  the  consequences 
contended  for  would  not  follow,  even  if 
the  character  of  trustee  did  properly  belong 
to  the  mortgagee,  not  being  in  actual  pos- 
session,   I  have  already  endeavoured  to 
show.     It  may  be    proper,   however,    to 
consider  how  far,  and  in  what  respect,  he 
is    to    be    considered  as  possessing  that 
character.     The  position  is  to  be  received 
with  considerable  qualifications,   as  will 
appear  by  examining  what  is    the  true 
character  of  a  mortgagee,  and  how  he  is 
considered  in  a  court  of  equity.      Lord 
Mansfield,  adverting  to  the  comparisons 
made  in  respect  to  mortgages,  has,  I  think, 
said  there  is  nothing  so  unlike  as  a  simile, 
and  nothing  more    apt    to    mislead.    A 
mortgagor  has  had    ascribed    to    him    a 
variety  of  different  characters,  in  which 
there  existed  some  points  of  resemblance, 
when  it  was  not  very  material  to  ascertain 
what  his  powers  or  interests  were,  or  to 
settle,  with  any  great  precision,  in  what 
respects  the  resemblance  did,  and  in  what 


it  did  not,  exist.     But  it  would  be  pro- 
ductive of  much  error,  if  it  were  to  be  con- 
cluded, that  the  resemblance  w^as  complete 
in  every  point,  to  any  one  of  the  ascribed 
characters.     The  relations  of  vendor  and 
purchaser,  of  principal  and  bailiff,  of  land- 
lord and  tenant,  of  debtor  and  cn?ditor,  of 
trustee  and  cestui  que  trusty  have  been  ap< 
plied  to  the  relation  of  mortgagor  and 
mortgagee,  according    to    their    different 
rights  and  interests  before  or  after  the  con- 
dition forfeited,  before  or  after  foreclosure, 
and  accoi'ding  as  the  iK)ssession  was  in  the 
mortgagor    or   mortgagee.      Quo    teneam 
vultus  mutantem  Protea  nodo  ?     The  truth 
is,  it  is  a  relation  perfectly  anomalous  and 
8^1%  generis.     The  names  of  mortgagor  and 
mortgagee  most  properly  characterize  the 
relation.     They  are  (as  Mr.  Justice  BuUer 
observes  in  Birch  v,  Wright)  characters  as 
w^ell  known,  and  their  rights,  powers,  and 
interests  as  well  settled  as  anv  in  the  law. 
It  is  only  in  a  secondary  point  of  view, 
and  under  certain  circumstances,  and  for 
a  particular  purpose,  that  the  character  of 
trustee  constructively  belongs  to  a  mort- 
gagee.    No  trust  is  expressed  in  the  con- 
tract.    It  is  only  raised  by  implication,  in 
subordination  to  the  main  purposes  of  it, 
and  after  that  is  fully  satisfied.  Its  primar}' 
character  is  not  fiduciary.   .  It  is  a  contract 
of  a  i)eculiar  nature,  by  which  under  cer- 
tain conditions,  the  mortgagee  becomes  the 
purchaser  of  a  security  and  pledge,  to  hold 
for  his  own  use  and  benefit.     He  acquires 
a  distinct  and  independent  beneficial  in- 
terest in  the    estate  ;  he    has  always    a 
qualified  and  limited  right,  and  may  even- 
tually acquire  an  absolute  and  permanent 
one  to  taKe  possession  ;  and  he  is  entitled 
to  enforce  his  right  by  an  adverse  suit  in 
invitum  against  the  mortgagor ;  all  which 
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and  that  the  mortgagor  had  what  was  sigDificantly  called  an  equity 
of  redemption,  which  he  might  enforce  against  the  mortgagee,  as 
he  could  any  other  trust,  if  he  applied  within  a  reasonable  time 
to  yedeem,  and  offered  a  full  payment  of  the  debt,  and  of  all  equitable 
charges.^ 

§  1014.  These  doctrines  of  courts  of  equity  were  at  first  strenuously 
resisted,  and  found  little  public  favour,  owing  to  the  rigid  character 
of  the  common  law,  and  the  sturdy  prejudices  of  its  advocates.  We 
are  told  by  Lord  Hale,  that,  in  the  fourteenth  year  of  Richard  II., 
Parliament  would  not  admit  of  an  equity  of  redemption  ;  *  although 
it  seems  not  long  after  to  have  struggled  into  existence.'  Even  as 
late  as  the  latter  part  of  the  reign  of  Charles  II.  the  same  great 


can  never  take  place  between  trustee  and 
ceMtvi  que  trust      They  have  always  an 
identity  and  unity  of  interests,  and  are 
never  opposed  in  contest  to  each  other. 
The  lato  Master  of  the  Rolls  observes,  that, 
in  general,  a  trustee  is  not  allowed  to  de- 
prive his  cestui  que  trust  of  the  possession. 
But  a  court  of  equity  never  interfeijes  to 
prevent  the  mortgagee  from  assuming  the 
possession.     In  this  the  contrast  between 
the  two  characters  is  strongly  marked.    By 
not  interfering  in  this  latter  case,  a  court 
of  equity  docs  not,  as  it  is  supposed,  in  op- 
position to  its  usual  principle,  refuse  to 
aflbrd  a  protection  to  a  cestui  que  trust 
against  his  trustee.    But  the  inteiference 
is  refused,   because    the    mortgagor    and 
mortgagee  do  not,  in  this  instance,  stand 
in  the  relation  of  trustee  and  cestui  que 
trust,     1'he  mortgagee,  when  he  takes  the 
possession,  is  not  acting  as  a  trustee  for 
the  mortgagor,  but  iodependently  and  ad- 
versely ior  his  own  use  and  benefit.     A 
trustee  is  stopped  in  equity  from  dispos- 
sessing his  cestui  q\ie  trusty  because  such 
dispossession  wpuld  be  a  breach  of  trust. 
A  mortgagee  cannot  be  stopped,  because  in 
him  it  is  no  breach  of  trust,  but  in  strict 
conformity  to  his  contract,  which  would 
be  directly  violated  by  any  impediment 
thrown  in  the  way  of  the  exercise  of  this 
right.     Upon  the  same  principle  the  mort- 
gagee is  not  prevented,   but  assisted  in 
equity,  when  he  has  recourse  to  a  pro- 
ceeding, which  is  not  only  to  obtain  the 
possession,  but  the  absolute  title  to  the 
estate  by  foreclosure.     This    presents  no 
I'esemblance  to  the  character   of  a  trus- 
tee,   but    to    a    character    directly    op- 
posite.    It  is  in  this  opposite  character 
that  he  accounts  for  the  rents  when  in 
l)088ession,  and  when  he  is  not,  receives 
the  interest  of  his  mortgage  debt.     The 
payment  of  that  interest,  by  the  person 
claiming  to  be  the  mortgagor,  is  a  recogni- 
tion of  that  relation  subsisting  between 
them  ;  but  is  no  recognition  of  the  mort- 
gagee's possessing  the  character  of  trustee, 
much  less  of  his  being  a  trustee  for  any 
other  person  claiming  the  same  character 


of  mortgagor.  The  ground  on  which  a 
mortgagee  is,  in  any  case,  and  for  any  pur- 
pose, considered  to  have  a  character 
resembling  that  of  a  trustee,  is  the  partial 
and  limited  right  which,  in  equity,  he  is 
allowed  to  have  in  the  whole  estate  legal 
and  equitable  He  does  not  at  any  time 
possess,  like  a  trustee,  a  title  to  the  legal 
estate,  distinct  and  separate  from  the  bene- 
ficial and  equitable.  Whenever  he  is  en- 
titled at  all  to  cither,  he  is  fully  entitled  to 
both,  and  to  the  legal  and  equitable  remedies 
incident  to  both.  But,  in  equity,  his  title  Sa 
confined  to  a  particular  purpose.  He  has 
no  right  to  either,  nor  can  make  use  of 
any  remedy  belonging  to  either,  further 
than,  and  as  may  be  necessary,  to  secure 
the  repayment  of  the  money  due  to  him. 
'When  that  is  paid,  his  duty  is  to  reconvev 
the  estate  to  the  person  entitled  to  it.  It 
never  remains  in  his  hands,  clothed  with 
any  fiduciary  duty.  He  is  never  intrusted 
with  the  care  of  it ;  nor  under  any  obliga- 
tion to  hold  it  for  anyone  but  himself ;  nor 
is  he  allowed  to  use  it  for  any  other  pur- 
pose. The  estate  is  not  committed  to  his 
care  ;  nor  has  he  the  means  of  preventing, 
or  being  acquainted  with  the  changes, 
which  the  title  to  the  equity  of  redemption 
may  undergo,  either  by  the  act  of  the 
mortgagor,  without  his  privity,  or  by 
operation  of  law,  by  descent,  forfeiture,  or 
otherwise  ;  and,  consequently,  as  I  have 
already  endeavoured  to  show,  by  the 
operation  of  the  analogy,  to  the  statnte  of 
limitations."    See  also  Casbume  v.  Inglis, 

2  Jac.  &  Walk.  194,  196,  in  note.  So  in 
the  late  case  of  Warner  r.  Sach  (20  Ch.  D. 
220),  it  was  held  that  a  mortgagee  in  exer- 
cising hi§  power  of  sale  is  not  (except  as  to 
the  balance  of  the  purchase-money  after  a 
sale)  a  trustee  for  the  mortgagor,  even  if 
the  mortgage  is  in  the  form  of  a  trust  for 
sale.     In  this  case  Downes  v.  Grasebrook* 

3  Mer.  200,  and  Robertson  v.  Norris  (1 
GifT.  421),  were  observed  on. 

1  Seton  V.  Slade,  7  Ves.  273. 
^  Roscarrick  v.  Barton,  1  Ch.  Gas.  219  ; 
2  Fonbl.  £q.  B.  8,  ch.  1,  §  2,  note  (c). 
8  Butler's  note  (1)  to  Co.  Litt.  204  ft. 
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judge  was  so  little  satisfied  with  encouraging  an  equity  of  redemption 
that,  in  a  case  before  him  for  a  redemption,  he  declared,  that  by  the 
growth  of  equity  on  equity,  the  heart  of  the  common  law  is  eaten 
out,  and  legal  settlements  are  destroyed.^  And,  perhaps,  the  triumph 
of  common  sense  over  professional  prejudices  has  never  been  more 
strikingly  illustrated  than  in  the  gradual  manner  in  which  courts  of 
equity  have  been  enabled  to  draw  mortgages  from  the  stem  and 
unrelenting  character  of  conditions  at  the  common  law.^  Even  after 
the  equity  of  redemption  was  admitted,  it  was  long  maintained,  that 
if  the  money  was  not  paid  at  the  time  appointed,  the  estate  became 
liable  in  the  hands  of  the  mortgagee  to  his  legal  charges,  to  the  dower 
of  his  wife,  and  to  escheat.-^  And  it  was  a  common  opinion,  that 
there  was  no  redemption  against  those  who  came  in  by  the  post. 
This  introduced  mortgages  for  long  terms  of  years,  the  nature  of 
which  we  have  already  somewhat  considered.* 

§  1015.  Courts  of  equity,  having  thus  succeeded  in  establishing 
the  doctrine,  in  conformity  to  common  sense  and  common  justice, 
that  the  mortgage  is  but  a  pledge  or  security  for  the  payment  of  the 
debt,  or  the  discharge  of  the  other  engagements,  for  which  it  was 
originally  given ;  ^  it  yet  remained  to  be  determined  what  was  the 
true  nature  and  character  of  the  equity  of  redemption,  and  of  the 
relations  between  the  mortgagor  and  mortgagee.  It  has  been  well 
observed,  that  these  were  not  actually  settled  until  a  comparatively 
recent  period.^  It  was  formerly  contended  that  the  mortgagor,  after 
forfeiture  of  the  condition,  had  but  a  mere  right  to  reduce  the  estate 
back  into  his  own  possession  by  payment  of  the  debt,  or  other  dis- 
charge of  the  condition.  But  it  is  now  firmly  established,  that  the 
mortgagor  has  an  estate  in  the  land  in  equity,  in  the  nature  of  a  trust 
estate,  which  may  be  granted,  devised, and  entailed;^  that  this  equity 


*  Hoscarrick  v.  Barton,  1  Ch.  Gas.  219. 
But  see  Pawlett  v.  Attorney-General, 
Hardres,  469.  Lord  Redesdale,  in  hin 
Treatise  on  Equity  Pleadings,  seems  to 
attribute  tlie  jurisdiction  in  courts  of 
equity,  in  cases  of  non-redemption  of 
mortgages  at  the  prescribed  time  to  the 
head  of  the  accident.  *'  In  many  cases  " 
(says  he),  "  as  lapse  of  time,  the  courts  of 
equity  will  relieve  against  the  consequences 
ot  the  accident  in  a  court  of  law.  Upon 
this  ground  they  proceed  in  the  common 
case  of  a  mortgage,  where  the  title  of  the 
mortgagee  has  become  absolute  at  law, 
upon  default  of  payment  of  the  mortgage 
money  at  the  time  stipulated  for  payment." 
Mitford,  Eq.  PI.  130,  by  Jeremy.  But  this 
is  quite  too  narrow  a  ground  upon  which 
to  rest  the  general  jurisdiction.  A  trust, 
arising  from  the  nature  of  the  contract,  as 
a  security,  is  a  broader,  and,  in  many 
cases,  a  better  foundation.     See  anle^  §  89, 


and  note,  where  this  passage  is  also  cited. 
See  Lennon  r.  l^apper,  2  Sch.  k  Lefr.  684, 
688  ;  Seton  v.  Slade,  7  Ves.  273,  274. 

2  Butler's  note  (1)  to  Co.  Litt.  204  h  ; 
Bac.  Abr.  Mortgage^  A. 

'  Ibid.  ;  Bac.  Abr.  Mortgage,  A.  ;  2 
Black.  Comm.  158. 

^  AnU,  %  998,  and  note.  Mr.  Butler 
has  stated  the  advantages  and  disadvan- 
tages of  mortgages  by  way  of  long  terms 
of  years,  in  a  very  accurate  manner  in  his 
note  (1)  to  Co.  T.itt.  204  h. 

*  Com.  Dig.  Chancery,  4  A.  1. 

^  Ibid.  A  trust  for  sale  given  as  security 
is  a  mortgage.  Locking  v.  Parker,  6  Ch. 
30. 

'  Lord  Hale,  in  Pawlett  v.  Attorney- 
General,  Hardres,  469,  distinguished  be- 
tween  a  trust  and  an  equity  of  redemption, 
as  follows  :  "There  is  a  diversity  (says 
he)  "betwixt  a  trust  and  a  power  of  re- 
demption ;  for  a  trust  is   crr'ated  by  the 
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of  redemption,  if  entailed,  may  be  barred,  that  it  is  capable  of  a  poa- 
sessio  fratris ;  and  that  it  is  liable  to  tenancy  by  the  courtesy,^  but 
was  not,  before  the  Dower  Act,  liable  to  dower.^ 

§  1016.  In  regard  to  the  estate  of  the  mortgagee,  it  being  treated, 
in  equity,  as  a  mere  security  for  the  debt,  it  follows  the  nature  of  the 
debt.  And,  although,  where  the  mortgage  is  in  fee,  before  the  Con- 
veyancing Act,  1881,  the  legal  estate  used  to  descend  to  the  heir  of 
the  mortgagee,  yet,  in  equity,  the  estate  of  the  mortgagee  was  always 
deemed  a  chattel  interest  and  personal  estate,  and  belonged  to  the 
personal  representative  as  assets/^  And  now,  by  sec.  30  of  that 
Act,  it  ^s  enacted  that  where  an  estate  or  interest  of  inheritance,  or 
limited  to  the  heir  as  special  occupant,  is  vested  on  any  trust,  or  by 
way  of  mortgage,  in  any  person  solely,  the  same  shall,  on  his  death, 
notwithstanding  any  testamentary  disposition,  devolve  to,  and  become 
vested  in,  his  personal  representatives  or  representative  from  time  to 
time,  as  if  the  same  were  a  chattel  real  vesting  in  him  or  them.  It 
is  upon  the  same  ground,  that  an  assignment  of  the  debt  by  the 
mortgagee  carries  with  it,  in  equity,  as  an  incident,  the  interest  of 
the  mortgagee  in  the  mortgaged  property  ;  unless,  indeed,  the  instru- 
ment of  assignment  contains  a  plain  exception  of  the  latter.  The 
mortgagee  is,  however,  entitled  (unless  there  be  some  agreement  to 


contract  of  the  party,  and  he  may  direct  it 
as  he  pleaseth  ;  and  he  may  provide  for 
the  execution  of  it ;  and,  therefore,  one 
that  comes  in  the  post  shall  not  be  liable 
to  it  without  express  mention  made  by  the 
party.  And  the  rules  for  executing  a 
trust  have  often  varied  ;  and,  therefore, 
they  only  are  bound  by  it  who  come  in  in 
privity  of  estate.  A  tenant  in  dower  is 
bound  by  it,  because  she  is  in  the  per  ;  but 
not  a  tenant  by  the  courtesy,  who  is  in 
the  post.  So  all  who  come  in  in  privity  of 
estate,  or  with  notice,  or  without  a  con- 
sideration. But  a  power  of  redemption  is 
an  equitable  right,  inherent  in  the  land, 
and  binds  all  persons  in  the  post  or  other- 
wise. Because  it  is  an  ancient  right,  which 
the  party  is  entitled  to  in  equity.  And 
although,  by  the  escheat,  the  tenure  is  ex- 
tinguished, that  will  be  nothing  to  the 
purpose  ;  because  the  party  may  be  recom- 
pensed for  that  by  the  court,  by  a  decree 
lor  rent,  or  part  of  the  land  itself,  or  some 
other  satisfaction.  And  it  is  of  such  con- 
sideration in  the  eye  of  the  law,  that  the 
law  takes  notice  of  it,  and  makes  it  as- 
signable and  devisable."  m.  p.  cited  2 
Fonbl.  Eq.  B.  3,  ch.  1,  §  3. 

*  Ibid.  ;  Casbome  v.  Scarfe,  1  Atk.  605, 
606. 

3  Dixon  V.  Saville,  1  Bro.  Ch.  327,  328. 

3  2  Fonbl.  Eq.  B.  3,  ch.  1,  §  13,  note 
(«)  ;  Co.  Litt.  208  h.  Butler's  note  (1)  ; 
1  Mad.  Pr.  Ch.  412 ;  Com.  Dig.  Chancery, 
i  A.  9  ;  Casbome  v.  Scarfe,   1  Atk.  60.5. 


It  is  also  very  fully  discussed  in  Mr.  But- 
ler's note  (1)  to  Co.  Litt.  208  ft.  In  adopt- 
ing the  rule  of  considering  mortgages  to  be 
girsonal  assets,  courts  of  equity  (as  Mr. 
utler  has  well  remarked)  appear  to  have 
been  guided  by  the  same  reasoning,  which, 
in  former  times  made  courts  of  law  con- 
sider the  estates  of  tenants  by  statute  mer- 
chant, and  tenant  by  statute  staple,  and 
by  elegitf  merely  as  chattel  interests. 
These,  from  their  uncertain  nature,  ought 
to  have  been  considered  as  freehold  ;  but, 
as  Mr.  Justice  Blackstone  observes,  being 
a  security  and  i-emedy  provided  for  per- 
sonal debts,  to  which  the  executor  is  en- 
titled, the  law  has,  therefore,  directed 
their  succession,  as  judging  it  reasonable, 
from  a  principle  of  natural  eauity,  that 
the  security  and  remedy  should  be  vested 
in  them,  to  whom  the  "debt,  if  recovered, 
would  belong.  Butler's  note,  ibid.  ;  2 
Black.  Comm.  pp.  161,  162  ;  Co.  litt.  42, 
43.  If  a  mortgage  should  happen  to  be 
in  the  disjunctive,  payable  to  the  heirs  or 
the  executors  of  the  mortgagee ;  there,  a 
pa3rment  to  either  the  heir  or  the  executor 
will  discharge  it ;  and  the  mortgagor  has  his 
election.  But  if  there  has  been  a  default 
of  payment  at  the  day,  there  the  mortga^ 
is  absolute  at  law  ;  and  the  election  is 
gone,  and  the  money  is  payable  exclusively 
to  the  executor.  This  doctrine  was  veiy 
ably  expounded,  and  the  reasons  stated, 
in  Thomborough  v.  Baker,  1  Ch.  Cas. 
283. 


§1016,  1016  (/.] 


MURTGAGKS. 


()67 


the  contrary)  to  enter  into  possession  of  the  lands,  and  to  take  tlie 
rents  and  profits,  if  he  chooses  so  to  do.  But,  in  such  cases,  he  must 
account  therefore  towards  the  discharge  of  the  debt,  after  deducting 
all  reasonable  charges  and  allowances.^  So,  he  may  grant  leases  of 
the  premises,  and  might,  previously  to  the  Conveyancing  Act,  1881, 
have  avoided  any  leases  which  have  been  made  by  the  mortgagor 
subsequent  to  his  mortgage.^  Still,  he  is  treated  so  entirely  as  a 
trustee,  that  he  cannot  exercise  any  right  over  the  mortgaged  pro- 
perty (such,  for  example,  as  the  renewal  of  a  lease)  for  his  own 
benefit ;  but  acts  of  this  sort  done  and  all  profits  made  are  deemed 
to  be  for  the  benefit  of  the  party  who  is  entitled  to  the  estate.*  A 
mortgagor  has  no  right  to  cut  timber  upon  the  mortgaged  estate ; 
and  if  he  assumes  to  do  so,  he  will  be  restrained  by  an  injunction,  if 
it  would  be  injurious  to  the  security  of  the  mortgagee.* 

§  1016  a.  Where  the  mortgagee  enters  into  possession  of  the 
mortgaged  property,  he  is  of  course  accountable  for  the  rents  and 
profits.  But  courts  of  equity  will  not,  under  such  circumstances, 
ordinarily  require  annual  rests  to  be  made  in  settling  the  accounts  ; 
as,  for  example,  they  will  not  require  annual  rests  to  be  made,  where 
the  interest  of  the  mortgage  is  in  arrears  at  the  time  when  the 
mortgagee  takes  possession,  even  although  the  rents  and  profits  may 
exceed  the  annual  interest,  nor  until  the  principal  mortgage  debt  is 
entirely  paid  ofF.^      But  where  special  circumstances  exist,  as,  for 


'  iSee  in  what  coses,  in  respect  to  rents 
received  by  the  mortgagee,  annual  rests 
will  be  made  in  equity  in  favour  of  the 
raortga^^ee.  Wilson  v.  Cluer,  3  Bcavan, 
136,  140.  The  principle  of  holding  a 
mortgagee  in  possession  to  account  for 
rents  which  he  might  have  received,  but 
for  his  wilful  default,  is  not  applicable  to 
a  case  where  the  mortgagee  supposed  him- 
self to  have  an  absolute  title.  Parkinson 
V.  Hanbury,  L.  R.  2  H.  L.  1.  In  this 
case  Lord  Westbury,  in  his  judgment,  ob- 
serves :  **  It  is  undoubtedly  settled  in  the 
courts  of  equity  that  if  a  mortgagee  in  that 
character  enters  into  receipt  of  the  rents 
and  profits  he  will  be  bound  to  account, 
not  only  for  wliat  he  has  received,  but  for 
what,  without  wilful  default,  he  might 
have  received,  it  is  difficult,  perhaps,  to 
ascertain  the  origin  of  this  rule,  but  I  take 
it  to  bo  this,  that  when  a  mortgagee,  by 
virtue  of  his  mortgage,  claims  to  receive 
the  rents  and  profits,  he  is  regarded  in  a 
court  of  equity  as  the  bailiff  of  the  mort- 
gagor. Now  an  account  against  a  bailiff 
was,  both  at  common  law  and  equity, 
given  with  wilful  default.  That  is  almost 
the  only  case,  save  in  cases  of  fraud  or 
bi*each  of  trust,  whore  wilful  default  is  in- 
fused into  the  form  of  the  account,  and  if 
the  mortgagee  is  regarded  as  in  the  nature 
of  a  bailiff  to  the  mortgagor,  then  it  would 


bo  proper  to  give  the  decree  against  him, 
as  It  is  always  done  against  a  bailiff  with 
wilful  default :  "  p.  15. 

-  An  advance  payment  of  rent  to  the 
mortgagor  is  not  good  against  the  mortga- 
gee, though  made  in  ignorance  of  the 
mortgage.  De  Nicholls  r.  Saunders,  5  C. 
P.  589. 

5  Rakestraw  v,  Brew^er,  2  P.  Will. 
611. 

*  King  V.  Smith,  2  Hare,  239,  242. 

«  Finch  V.  Brown,  3  Beavan,  70  ;  Wil- 
son v.  Cluer,  3  Beavan,  136.  In  this 
latter  case.  Lord  Langdale  said  :  "  Under 
these  circumstances,  the  question  is, 
whether  the  surplus  of  the  rents,  after  sa- 
tisfying the  interest,  ought  or  ought  not  to 
be  annually  applied  in  reduction  of  the 
principal  money  due  on  the  mortgage  ;  or, 
in  other  words,  whether  the  account  ought 
to  be  taken  against  the  mortgagee  with 
annual  rests.  With  some  qualification, 
perhaps,  it  may  be  said  to  be  a  general 
rule,  not  to  direct  annual  rests  to  be  made 
in  the  accounts  of  a  mortgagee  in  posses- 
sion, when  the  interest  is  in  arrear  at  the 
time  when  he  takes  possession ;  and,  in 
the  absence  of  any  special  reason,  I  con- 
ceive, that,  if  a  mortgagee  is  not  liable  to 
account  with  annual  rests  when  he  enters 
into  possession,  he  does  not  become  so  liable 
when  the  arrear  of  interest  is  paid  off,  or 
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example,  where  no  arrears  of  interest  are  due  at  the  time,  when  the 
mortgagee  enters  into  possession,  or  any  agreement  exists  between 
the  parties,  by  which  the  interest  in  arrears  is  converted  into  principal,. 
there,  and  in  such  cases,  annual  rests  will  be  made.^ 

§  1016  b.  In  respect  to  the  rights  of  a  mortgagee  in  possession, 
it  may  be  stated  that  he  will  in  equity  be  allowed  for  all  repairs 
necessaiy  for  the  support  of  the  property;  but  not  for  general 
improvements  made  without  the  acquiescence  or  consent  of  the 
mortgagor,  which  enhance  the  value  of  the  estate,  especially  if  they 
are  of  such  a  nature  as  may  cripple  the  right  or  power  of  redemp- 
tion.2  But  in  a  very  late  case  it  was  laid  down  that  if  a  mortgagee 
in  possession,  or  a  mortgagee  selling  under  his  power  of  sale,  has 
reasonably  expended  money  in  permanent  works  on  the  property,  he 
is  entitled,  on  primd  facie  evidence  to  that  eflfect,  to  an  inquiry 
whether  the  outlay  has  increased  the  value  of  the  property,  and  if  it 


till  after  the  whole  of  the  niortj^uge  debt 
has  been  paid  off  by  receipt  of  the  reut% 
although,  from  the  time  when  the  debt  is 
ascertained  to  be  paid  off,  annual  rests  will 
be  decreed,  though  none  were  ordered  pre- 
viously. I  am  not  aware  of  any  case  in 
which,  although  the  mortgagee  may  have 
taken  possession  under  circumstances 
which  ditl  not  render  him  liable  to  account, 
with  annual  rests,  there  was  afterwards  a 
settled  account,  by  wliich  it  appeared 
either  that  no  interest  was  due,  or  that 
any  interest  which  was  due  was  satisfied 
as  interest,  by  being  converted  into  prin- 
cipal, and  the  mortgagee  continued  in  the 
receipt  of  rents  of  amount  more  than  suffi- 
cient to  satisfy  the  interest  of  such  prin- 
cipal. But  it  appears  to  me  that  such 
settlement  of  account  ought  to  be  con- 
sidered as  a  i^st  made  by  the  parties  them- 
selves ;  and  that  the  mortgagee,  continuing 
in  possession  after  the  statement  of  such 
an  account,  and  with  no  interest  due  to 
him,  must  from  that  time  be  dealt  with  as 
a  mortgagee  who  takes  possession  without 
any  interest  being  in  arrear/*  In  Heales 
V,  McMuntiy,  23  Boavan,  401,  the  Master 
of  the  Rolls  held,  that  "  if  the  mortgagee 
give  notice  to  the  tenants  not  to  pay  rents 
to  the  mortgagor,  he  becomes  entitled  to 
take  possession,  and  though  he  does  not 
do  so,  he  must  be  answerable  to  the  mort- 
gagor for  any  loss  which  may  occur.  It  is 
his  duty  either  to  take  possession  himself, 
or  to  leave  the  mortgagor  in  possession. "  '*. 
'  Ibid.  Satisfaction  of  the  debt  due 
upon  a  mortgage  will  extinguish  all  the 
interest  of  the  mortgagee  in  the  mort^ige  ; 
and  an  assignee  of  tne  mortgagee  will  not 
be  in  any  better  condition  after  such  extin- 
guishment of  the  debt  than  the  mortgagee. 
See  Wilkinson  v.  Simson,  2  Moore,  Priv. 
Coun.  275,  which  was  a  case  arising  under 
the  Dutch  law.  As  to  when  payment  by 
tenant   for  life  in  nii    extiiiiruishmeut  of 


mortgages  or  other  incumbrances,  see  3 
Hare,  217.  But  though  interest  is  in 
nn-ear,  if  part  of  the  mortgaged  property 
is  sold  by  the  mortgagee,  prc^ucing  more 
than  the  interest  due,  there  must  be  a 
re.st,  and  tlie  surplus  applied  to  reduction 
of  principal ;  it  cannot  be  retained  as  a 
fund  to  meet  future  interest  Thompson 
r.  Hudson,  10  £a.  497. 

'  Sandon  v.  Hooper,  6  Beavan,  246. 
On  this  occasion,  Lord  Langdale  said : 
' '  The  next  question  is,  whether  the  plain- 
tiff is  entitled  to  any  thing  for  the  im- 
provements which  he  alleges  to  have  been 
made.  With  respect  to  what  a  mortgagee 
in  possession  may  do  with  the  mortgaged 

Sroperty,  several  cases  have  occurrea  at 
ifferent  times,  showing  what  he  ought, 
and  to  some  extent  what  he  ought  not,  to 
do.  Such  repairs  as  are  necessary  for 
the  support  of  the  property  he  will  do  al- 
lowed for.  He  will  not  only  be  allowed 
for  rc}>airs,  but  he  will  be  also  allowed 
for  doing  that  which  is  essential  for  the 
protection  of  the  title  of  the  mortgagor. 
Further,  if  he  has  got  the  consent  of  the 
mortgagor,  or  lias  given  him  notice  in 
which  be  acquiesces,  that  he  may  be  a1- 
low*ed  for  sums  of  money  which  are  laid 
out  in  increasing  the  value  of  the  pro- 
perty ;  biit  he  has  no  right  to  lay  out 
money  in  what  he  calls  increasing  the 
value  of  the  property,  which  may  be  done 
in  such  a  way  as  to  make  it  utterly  impos- 
sible for  the  mortgagor,  with  his  means, 
ever  to  redeem  ;  this  is  what  has  been 
termed  improving  a  mortgagor  out  of  his 
estate,  an  expression  which  has  been  used 
both  in  this  ai-gument  and  on  former  occa- 
sions. The  nioitgagee  has  not  a  right  to 
make  it  more  expensive  for  the  mortgagor 
to  redeem  than  may  be  required  for  the 
purpose  of  keeping  the  property  in  a 
proper  state  of  repair,  and  for  protecting 
the  title  to  the  propei'ty." 
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has  done  so,  he  is  entitled  to  be  repaid  his  expenditure  so  far  as  it 
has  increased  such  value ;  and  in  such  case  it  is  immaterial  whether 
the  mortgagor  had  notice  of  the  expenditure.  Notice  to  the  mortgagor 
is  only  material  when  the  expenditure  is  unreasonable  for  the  purpose 
of  showing  the  mortgagor  acquiesced  in  it.  Sir  0.  Jessel  in  his 
judgment  remarks  as  follows:  ''As  I  understand  it,  notice  is  not 
necessary  if  the  improvement  is  a  reasonable  one  and  produces  a 
benefit.  The  mortgagee  cannot  be  deprived  of  that  benefit  because 
he  did  not  tell  the  mortgagor  of  it.  If,  on  the  other  hand,  it  is  an 
unreasonable  one  and  produces  no  advantage,  I  do  not  see  why  the 
mortgagor  should  be  charged  with  it  because  the  mortgagee  gives 
him  notice  of  it.  He  could  not  prevent  it,  the  mortgagee  being  in 
possession.  That  being  so,  it  seems  to  me  that  the  real  doctrine  as 
to  notice  is,  that  where  the  mortgagee  gives  the  mortgagor  notice  of 
the  expenditure,  and  the  mortgagor  agrees  to  it,  then  of  course  it  is 
unnecessary  for  the  mortgagee  to  show  that  the  expenditure  was 
reasona];>le.  It  is  a  contract.  If  the  mortgagor  does  not  actually 
agree  to  it,  but  does  such  acts  as  in  the  view  of  a  court  of  law  amount 
to  such  tacit  consent,  or,  as  it  is  sometimes  called,  "  acquiescence/'  that 
will  also  put  the  mortgagee  in  an  equally  advantageous  position. 
But  if  the  mortgagor  simply  does  nothing,  it  appears  to  me  that 
notice  cannot  affect  the  rights  of  the  parties  either  way.  I  think 
that  is  the  true  explanation  of  what  was  intended  by  Lord  Langdale 
in  Sandon  v.  Hooper,  and  I  think  that  is  the  real  view  of  law  on  the 
subject."  ^  And  in  no  case  will  a  court  of  equity  permit  a  mortgagee 
to  commit  waste  or  do  damage  to  the  estate,  as,  for  example,  by 
pulling  down  cottages.^ 

§  1016  c.  Where  the  mortgagor  contracts  to  sell  the  fee-simple  of 
the  mortgaged  estate,  free  from  incumbrances,  the  purchaser,  with 
the  concurrence  of  the  mortgagee,  is  entitled,  on  procuring  a  dis- 
charge of  the  vendor  from  all  liability  in  respect  of  the  mortgage 
debt,  and  bearing  any  extra  expense  occasioned  by  his  demand,  to 
require  a  conveyance  of  the  equity  of  redemption,  in  such  manner  as 
to  keep  the  mortgage  on  foot.'*  Where  there  are  incumbrances,  in 
fact,  the  purchaser  may  generally  insist  upon  having  them  kept  on 
foot,^  and  a  proportionate  deduction  from  the  purchase-money. 

§  1017.  In  regard  to  the  moi*tgagor,  he  is  not,  unless  there  be  some 
special  agreement  to  that  effect,  entitled  of  right  to  the  possession  of 
the  land  mortgaged.  But  he  holds  it  solely  at  the  will  and  by  the 
peimission  of  the  mortgagee,  who  may  at  any  time,  by  an  ejectment. 


1  Shepard  v.  Jones,   21   Cli.    D.    469  ;  ^  ii)i^, 

ibid.  p.  479.     See  also  Tipton  Green  Col-  '  Cooper  r.  Cartwright,  Johnson,  679  : 

liery  Company  v.   Tipton  Moat  Colliery  Clark  v.  May,  16  Beavan,  273. 

Company,  7  Ch.  D.  192.  *  Clark  v.  May,  supra. 
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without  giving  any  prior  notice,  recover  the  same  against  him  or  his 
tenants.  In  this  respect,  the  estate  of  the  mortgagor  at  law  is  inferior 
to  that  of  a  tenant  at  will^  But  so  long  as  he  continues  in  possession 
by  the  permission  of  the  mortgagee,  he  is  entitled  to  take  the  rents  and 
profits  in  his  own  right,  without  any  account  whatsoever  therefor  io 
the  mortgagee.^  Indeed,  for  most  purposes,  except  where  the  interest 
of  the  mortgagee  is  concerned,  the  mortgagor  is  treated  as  the  sub- 
stantial owner  of  the  estate.  He  will  not,  however,  be  permitted  to 
do  any  acts  injurious  to,  or  diminishing  the  security  of  the  mortgagee; 
and  if  he  should  commit,  or  attempt  to  commit,  acts  of  waste,  he  will 
be  restrained  therefrom  by  the  process  of  injunction.^ 

1017  a.  By  the  Judicature  Act,  1873,  sec.  25,  sub-sec.  5,  it  was 
enacted  that  a  mortgagor,  entitled  for  the  time  being  to  the  posses^ 
sion  or  receipt  of  the  rents  and  profits  of  any  land  as  to  which  no 
notice  of  his  intention  to  take  possession,  or  to  enter  into  the  receipt 
of  the  rents  and  profits  thereof  shall  have  been  given  by  the  mort- 
gagee, may  sue  for  such  possession,  or  for  the  recovery  of  such  rents 
and  profits,  or  to  prevent  or  recover  damages  in  respect  of  any  tres- 
pass or  other  wrong  relative  thereto  in  his  own  name  only,  unless  the 
cause  of  action  arises  upon  a  lease  or  other  contract  made  by  him 
jointly  with  any  other  person.  And  by  the  Conveyancing  and  Law 
of  Property  Act,  1881,  sec.  18,  sub-sees.  1  to  17,  the  mortgagor  of 
land,  while  in  possession,  has,  as  against  every  incumbrancer,  the 
power  to  make  agricultural  and  occupation  leases  for  any.  term  not 
exceeding  21  years,  and  building  leases  for  any  term  not  exceeding 
99  years,  under  certain  conditions  enumerated  in  the  Act,  unless  *a 
contrary  intention  is  expressed  by  the  mortgagor  and  mortgagee 
in  the  mortgage  deed  or  otherwise  in  writing. 

§  1018.  As  to  what  constitutes  a  moi-tgage,  there  is  no  difficulty 
whatever  in  courts  of  equity,  although  there  may  be  technical  embar- 
rassments in  courts  of  law.  The  particular  form  or  words  of  the  con- 
veyance are  unimportant;  and  it  may  be  laid  down  as  a  general  rule, 
subject  to  few  exceptions,  that  wherever  a  conveyance,  assignment, 
or  other  instrument,  transferring  an  estate,  is  originally  intended 
between  the  parties  as  a  security  for  money,  or  for  any  other  incum- 
brance, whether  this  intention  appear  from  the  same  instrument  or 
from  any  other,*  it  is  always  considered  in  equity  as  a  mortgage,  and 
consequently  is  redeemable  upon  the'  performance  of  the  conditions 
or  stipulations  thereof.^     Even  parol  evidence  is  admissible  in  some 

»  Butler'a  note  (1)  to  Co.  Litt.  204  &  ;  JSx  parU  Wilson,  2  Ves.  &  B.  262. 
Keech  v.  Hall,  Dong.  21  ;  Mo8s  v.  Galli-  »  Robinson  v.  Litton,  8  Atk.  210 ;  Ush- 

more,  Doug.  279.  bonie  v.  Ushbome,  1  Dick.  76. 

2  Moss  V.   GaUimore,  Doug.  279,  282  ;  *  See  Waters  v.  Mynn,  14  Jurist,  841. 

Colman  v.  Duke  of  St.  Albans,  3  Ves.  25,  *  Butler's  note  (1)  to  Co.  Litt  203  b. 

82 ;  Mead  v.  Lord  Orrery,   8  Atk.    244  : 
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cases,  as  in  cases  of  fraud,  accident,  and  mistake,  to  show  that  ia.  con- 
veyance, absolute  on  its  face,  was  intended  between  the  parties  to  be 
a  mere  mortgage  or  security  for  money .^ 

§  1019.  So  inseparable,  indeed,  is  the  equity  of  redemption  from  a 
mortgage,  that  it  cannot  be  disannexed,  even  by  an  express  agree- 
ment of  the  parties.  If,  therefore,  it  should  be  expressly  stipulated, 
that  unless  the  money  should  be  paid  at  a  paiiicular  day,  or  by  or  to 
a  particular  person,  the  estate  should  be  in-edeemable,  the  stipulation 
would  be  utterly  void.*  In  this  respect  courts  of  equity  act  upon  the 
same  principle,  which  (we  have  seen)  is  avowed  in  the  civil  law ;  ^ 
and  most  probably  it  has  been  borrowed  from  that  soiurce.  A  distinc- 
tion also  is  taken,  like  that  in  the  civil  law,  between  a  conditional 
purchase,  or  an  agreement  for  a  repurchase,  and  a  mortgage,  properly 
so  called.**  The  former,  if  clearly  and  satisfactorily  proved  to  be  a 
real  sale,  and  not  a  mere  transaction  to  disguise  a  loan,  will  be  held 
valid,  although  every  transaction  of  this  sort  is  watched  with  jealousy.^ 

§  1020.  Mortgages  may  not  only  be  created  by  the  express  deeds 
and  contracts  of  the  parties,  but  they  may  also  be  implied  in  equity, 
from  the  nature  of  the  transactions  between  the  parties ;  and  then 
they  are  termed  equitable  mortgages.  Thus,  for  instance,  it  is  now 
settled  that  if  the  debtor  deposits  his  title-deeds  to  an  estate 
with  a  creditor,  as  security  for  an  antecedent  debt,  or  upon  a 
fresh  loan  of  money,  it  is  a  valid  agreement  for  a  mortgage  between 
the  parties,  and  is  not  within  the  operation  of  the  Statute  of 
Frauds.^  This  doctiine  has  sometimes  been  thought  diflScult  to  be 
maintained  either  upon  the  ground  of  principle  or  public  policy.  And 
although  it  is  firmly  established,  it  has  of  late  years  been  received 
with  no  small  hesitation  and  disapprobation,^  and  a  disposition  has 
been  strongly  evinced  not  to  enlarge  its  operation.^    It  is  not,  there- 


1  ^7ife,  §§  153,  156,  830,  768,  770a; 
Maxwell  v.  Montacute,  Prec.  Ch.  556 ;  8. 
c.  1  P.  Will.  618  ;  W^alker  v.  Walker,  2 
Atk.  98  ;  Vernon  v.  Bethell,  2  Eden,  110. 

«  Butler's  note  (1)  to  Co.  Litt.  204  b  ; 
Howard  v.  Harris,  1  Vem.  190 ;  Bonham 
r.  Newcomb,  1  Vera.  232  ;  Seton  r.  Slade, 
7  Ves.  273  ;  Com.  Dig.  Chancenj,  4  A.  1, 
2.  The  cases  on  this  point  are  hilly  col- 
lected in  Butler's  note  to  Co.  Litt.  204  b. 

^  Ante,  §  1009  ;  Story  on  Bailm.  §  345. 

^  Dig.  Lib.  20,  tit.  1,  1.  16,  §  9.  Potest 
ita  fieri  pignoris  datio,  hypothecseve  (says 
the  Digest),  ut  si  intra  certum  tempus  non 
sit  soluta  pecunia,  jure  emptoris  possideat 
rem,  justo  pretio  tunc  sestimandam  ;  hoc 
enim  casu  videtur  quodammodo  conditio 
onalis  esse  venditio.  Dig.  Lib.  20,  tit.  1, 
1.  16,  §  9.  This  approaches  nearer  to  a 
riffht  of  pre-emption  tnan  to  a  conditional 
sale.  See  Urby  v.  Trigg,  2  Eq.  Cas.  Abridg. 
599,  pi.  25  ;  s.  C  9  Mod.  2. 


*  Butler's  note  (1)  to  Co.  Litt.  204  b : 
Barrell  v.  Sabine,  1  Vem.  268  ;  Longuet 
V.  Scawen,  1  Ves.  402,  406 ;  Vernon  v. 
Bethell,  2  Eden,  113 ;  Goodman  v,  Grier- 
son,  2  Ball  &  Beatt.  278. 

6  RusseU  V.  Russell,  1  Bro.  Ch.  269,  and 
Mr.  Belt's  note  (1)  ;  JUx  parU  Coming,  9 
Ves.  116,  117  ;  Birch  v.  Ellames,  2  Aiist. 
427,  438;  JSx  parte  Alountford,  14  Ves. 
606 ;  £x  parte  Langston,  17  Ves.  228 
229  ;  Pain  v.  Smith,  2  Mylne  &  Keen! 
417  ;  Keys  v.  Williams,  3  Y.  &  Coll.  65  ; 
post,  §  1230. 

7  See  Chai)man  v.  Chapman,  15  Jurist, 

\J!f,P^^^' ^^fS^f  11  Ves.  403;  Norris 
V.  Wilkinson,  12  Ves.  197,  198  ;  £x  parte 
Kensington,  2  V.  &  B.  88 ;  igSr  parU 
Coomb,  17  Ves.  369 ;  £x  parte  Hooper,  1 
Meriv.  9 ;  JSx  parte  Whitbread,  19  Ves. 
209.  In  Keys  v,  Williams,  3  Younge  & 
Coll.   55,  61,   Lord  Abinp^er  said  :  "The 
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fore,  ordinarily  applied  to  enforce  parol  agreements  to  make  a  mort- 
gage, or  to  make  a  deposit  of  title-deeds  for  such  a  purpose  ;  but  it  is 
Ktrictly  confined  to  an  actual,  immediate,  and  bond  fide  deposit  of  the 
title-deeds  with  the  creditor,  as  a  security,  in  order  to  create  the  lien.^ 
Such  an  equitable  mortgage  will  not,  however,  avail  against  a  subse- 
quent mortgagee,  whose  mortgage  has  been  duly  registered,  without 
notice  of  the  deposit  of  the  title-deeds.^  It  seems,  however,  that  it  is 
the  duty  of  the  second  mortgagee  to  inquire  of  the  mortgagor  for  his 
title-deeds,  and  if  he  does  not  do  so,  he  may  be  guilty  of  gross  negli- 
gence, suflScient  to  invalidate  his  title  ;  but  it  is  otherwise  if  he  has 
made  such  inquiry,  and  a  reasonable  excuse  was  given  for  their  non- 
delivery.^    But  in  cases  not  affected  by  the  registry  acts,  the  mere 


doctrine  of  equitable  mortgagCR  has  been 
said  to  be  an  invasion  of  the  Statute  of 
Frauds  ;  and  no  doubt  there  was  great 
difficulty  in  knowing  how  to  denl  with 
deposits  of  deeds  by  way  of  security  after 
the  passing  of  that  statute.  But,  in  my 
opinion,  that  statute  was  never  meant  to 
affect  the  transaction  of  a  man  borrowing 
money  and  depositing  his  title-deeds  as  a 
pledge  of  payment.  A  court  of  law  could 
not  assist  such  a  party  to  recover  back  his 
title-deeds  by  an  action  of  trover ;  the 
answer  to  such  an  action  being,  that  the 
title-deeds  were  pledged  for  a  sum  of 
money,  and  that,  till  the  money  is  repaid, 
the  party  has  no  right  to  them.  Sq,  if 
the  party  came  into  equity  for  relief,  he 
would  be  told  that,  before  he  sought 
e(|uity  he  must  do  equity,  by  repajnng 
the  money  in  consideration  for  which 
the  deeds  had  been  lodged  in  the  other 
party's  hands.  The  doctrine  of  equitable 
mortgages,  therefore,  appears  to  have 
arisen  m>m  the  necessitv  of  the  case.  It 
may,  however,  in  many  cases,  operate  to 
useful  purposes,  and  is  certainly  not  inju- 
rious to  commerce.  In  commercial  trans- 
actions it  may  be  frequently  necessary  to 
raise  money  on  a  sudden,  before  an  oppor- 
tunity can  be  afforded  of  investigating  the 
title-deeds  and  preparing  the  mortgage. 
Expedicncv,  therefore,  as  well  as  necessity, 
has  contri1}uted  to  establish  the  general 
doctrine,  although  it  may  not  altogether 
be  in  consistency  with  the  statute.  The 
question  here  is,  whether  the  circumstances 
under  which  these  deeds  were  deposited 
lead  to  any  distinction  between  this  case 
and  others,  which  have  been  decided  on 
the  general  doctrine.  It  has  been  'very 
ably  argued  for  the  defendant,  that  the 
circumstance  of  the  deeds  having  been  de- 
posited, not  as  a  present  security,  but 
with  a  view  to  a  future  security,  gives  rise 
to  such  a  distinction.  Certainly,  if  before 
the  money  was  advanced  the  deeds  had 
been  deposited  with  a  view  to  prepare  a 
future  mortgage,  such  transaction  could 
not  be  considered  as  an  equitable  mortgage 
by  deposit.      But  it  is  otherwise  whorp. 


there  is  a  present  advance,  and  the  deeds 
are  deposited  under  a  promise  to  forbear 
suing,  altliough  they  may  be  deposited  only 
for  the  purpose  of  preparing  a  tuture  mort- 
gage. In  such  case  the  deeds  are  given  in 
[as]  part  of  the  security,  and  become  pledged 
from  the  very  nature  of  the  transaction. " 
*  Norris  r.  Wilkinson,  12  Ves.  197  to 
199.  Where  articles  of  a  corporation  re- 
([uire  certain  formalities  in  execution  of 
mortoages,  which  arc  not  complied  with 
in  the  deposit  of  title-deeds,  such  de- 
posit may  still  be  a  valid  equitable  mort- 
gage. Ex  parte  National  Bank,  14  Eq. 
607.  But  a  solicitor,  whose  duty  it  is  to 
see  the  requirements  of  the  law  complied 
with,  cannot  claim  under  a  charge  not 
registered  according  to  law.  JSx  parte 
Valpy  &  Chaplin,  7  Ch.  289.  Even  where 
the  deposit  is  to  securq  a  loan  for  a  pur- 
pose ultra  vires,  equity  will  not  order  the 
title-deeds  to  be  delivered  up  to  the  official 
liquidator.  Wilson*s  case,  12  Eq.  516. 
But  where  the  deposit  is  made  by  a  trustee 
in  violation  of  the  trust,  the  cestui  que  trust 
is  entitled  to  have  the  deeds  delivered  up. 
Newton  v.  Newton,  6  Eq.  135  ;  4  Ch.  143. 
It  seems  now  settled  that  the  remedy  of 
an  equitable  mortgagee  is  foreclosure,  not 
sale.  James  i\  James,  16  Eq.  153.  Where 
a  simple  contract  debt  is  secured  by  equit- 
able mortgage,  the  mortgagee  is  entitled  to 
interest,  iJ  there  is  nothing  to  show  con- 
trary intent.  In  re  Kerr's  Policy,  8  Eq. 
331.  As  to  whether  a  registered  equitable 
mortgagee  without  notice  is  affected  by 
notice  to  his  moi-tgagor,  see  Chadwick  r. 
Turner,  1  Ch.  310.  As  between  two  equit- 
able mortgagees,  possession  of  the  title- 
deeds  gives  priority.  Layard  v,  Maud,  4 
Eq.  397.  See  Thorpe  o.  Holdsworth,  7 
Eq.  139.  A  written  agreement  for  a 
mortgage  presently  enforceable  constitutes 
an  equitable  mortgage.  Tebb  v,  Hodge,  6 
C.  P.  (Ex.  Ch.)  73. 

2  Hewitt  V.  Loosemore,  9  Hare,  449. 
See  Allen  i*.  Knight,  5  Hare,  272 ;  Farrow 
V.  Rees,  4  Beav.  18  ;  Worthington  v.  Mor- 
gan, 16  Sim.  547. 

3  Birch  V.  EUames,  2  Anst  427,  431  ; 
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fact  that  a  first  mortgagee  has  left  the  title-deeds  in  the  possession  of 
the  mortgagor,  without  any  attendant  circumstances  of  fraud,  will 
not  be  sufiScient  to  postpone  such  first  mortgagee  to  a  second,  who 
has  taken  the  title-deeds  with  his  mortgage,  without  any  notice  of  the 
prior  mortgage. 


Plumb  V.  Fluitt,  2  Anst.  482,  439,  440  ; 
Tourle  v.  Rand,  2  Bro.  Ch.  649,  and  Mr. 
Belt's  note;   Evans  v.    Bicknell,   6  Ves. 
182  to  184.   Mr.  Vice-Chancellor  Wigram, 
in  West  v.  Reid,  2  Hare,  249,  269,  said  : 
**I  do  not  deny  that  difficulty  may  some- 
times arise  in  drawing  the  line  between 
the  degree  of  negligence  which  shall  be 
sufficient  to  charge  a  purchaser,  and  that 
mere  want  of  extreme  caution  which,  in 
the  absence  of  fraud,   will  excuse  him. 
But  the  distinction  is  founded  in  principle, 
and  the  difficulty  is  one  with  which  (upon 
the    very  question  of  gross    negligence) 
courts  of  justice  are  in  the  daily  habit  of 
^ppling  ;  and  the  difficulty  in  principle 
IS  not  distinguishable  from    that  which 
occurs  in  every  other  case  in  which  an- 
tagonistic principles  come  into  immediate 
conflict  with  eacn  other.    The  distinction, 
which  is  taken  in  terms  by  Sir  Edward 
Sugden  (1  Vend.  &  Pur.  Vol.  8,  p.  472, 
ed.   10),  is  fully  borne  out  by  the  cases 
which  decide  that  a   person  purchasing 
without  obtaining  the  title-deeds  is  not 
affected  by  notice  of  an  equitable  mort- 
gage.   Plumb  r.  Fluitt,  Bicknell  v.  Evans; 
by  Lord  Thurlow's  judgment  in  Cothay  v. 
Sydenham  ;  by  a  judgment  of  Lord  Hard- 
wicke,  and  other  cases  referred  to  in  the 
judgment  in  Jones  v.  Smith.     If  that  dis- 
tinction be  not  admitted  in  a  case  like 
Jones  V,   Smith,   the  unavoidable  conse- 
quence must  be  that  a  man,  who  mort- 
gages a  fraction  of  his  estate,  will  thereby 
throw  a  cloud  upon  the  title  to  the  rest 
of  his  estate  ;  and  a  devise  of  a  singly  acre 
of  land  by  a  will,  which  does  nothing  more, 
will  throw  a  cloud  upon  the  title  of  an 
heir-at-law  to  his  descended  estates ;  for  it 
is  clear,  that  neither  the  mortgagor  in  the 
one  case,  nor  the  heir  in  the  other,  can 
command  the  production  of  the  mortgage 
deed  or  will ;  and  it  is  equally  clear  that 
nothing  but  the  production  of  the  original 
itself*  would  be  sufficient,  if  a  representa- 
tion such  as  Smith  relied  upon  be  not 
sufficient.     Similar  observatioos  would  ap- 
ply to  a  codicil  partially  revoking  a  will, 
and  to  evezy  deed  executed  after  the  date 
of  a  will.     In  short,  let  the  doctrine  of 
constructive    notice    be  extended    to  all 
cases  in  which  the  purchaser  has  notice 
that  the  property  is  lufected,  or  has  notice 
of  facts  raising  a  presumption  that  it  is 
so,  and  the  doctrine  is  reasonable,  though 
it  may  sometimes  operate  with  severity. 
But  once  transgress  the  limits  which  that 
statement  of  the  rule  imposes,  once  admit 
that  a  purchaser  is  to  be  affected  with 
constructive  notice  of  the  contents  of  in- 


stiiiments  not  necessary  to,  nor  presump- 
tively connected  witii,  the  title,  only 
because,  by  possibility,  they  may  affect 
it  (for  that  may  be  predicated  of  almost 
any  instrument),  and  it  is  impossible,  in 
sound  reasoning,  to  stop  short  of  the 
conclusion,  that  every  purchaser  is  affected 
with  constructive  notice  of  the  contents  of 
every  instrument  of  the  mere  existence  of 
which  he  has  notice.  A  purchaser  must 
be  presumed  to  investigate  the  title  of  the 
property  he  purchases,  and  may,  there- 
fore, be  presumed  to  have  examined  every 
instrument  forming  a  link,  directly  or  by 
inference,  in  that  title  :  and  that  pre- 
sumption I  take  to  be  the  foundation  of 
the  whole  doctrine.  But  it  is  impossible 
to  presume  that  a  purchaser  examines  in- 
struments not  directly  nor  presnniptively 
connected  with  the  title,  only  because 
they  may  by  possibility  affect  it"  See 
also  Alderson  v.  White,  2  De  G.  &  J.  97, 
as  to  the  distinction  between  a  conditional 
sale  and  mortgiige.  The  omission  of  the 
solicitor  of  a  mortgagee  to  examine  a 
bundle  uf  title-deeds,  which  was  incom- 
plete by  reason  of  some  having  been  de- 
posited with  a  prior  equitable  mortgagee, 
was  ?uld  not  such  negligence  as  to  deprive 
the  mortgagee  of  nis  priority.  Kat- 
cliffe  V.  Barnard,  6  Ch.  652 ;  Dixon  v. 
Muckleston,  8  Ch.  155.  But  lending 
the  title-deeds  to  mortgagor  to  borrow 
money,  telling  him  to  inform  lender  of 
the  prior  charge,  is  such  negligence  aa 
will  forfeit  priority.  Briggs  v.  Jones,  10 
£q.  92.  So  where  mortgagees  executed  a 
deed  releasing  their  interest,  in  ignorance 
of  its  contents.  Hunter  v.  Waiters,  11 
£q.  292 ;  7  Ch.  75.  Knowledge  of  com- 
mon solicitor  will  be  held  notice.  Rol. 
land  V.  Hart,  5  Ch.  678.  But  where 
there  was  collusion  between  mortgagor  and 
the  solicitor  of  mortgagee  to  conceal  settle- 
ment, field,  that  the  fraud  made  the  mort- 
gage binding,  though  mortgagor  was  a 
married  woman,  and  though  the  mortgage 
was  not  properly  acknowledged  till  after 
actual  notice  of  the  settlement.  Sharpe 
V.  Foye,  4  Ch.  85.  Where  a  mort- 
gagor by  fraud  procured  a  release  to  him- 
seu  of  a  mortgage,  and  then  made  a  new 
mortgage,  concealing  both  the  mortgage 
and  the  release,  it  was  held  in  the  Court 
of  Appeal  that,  although  the  mortgagee 
was  obliged  to  rely  for  &e  legal  estate,  by 
which  he  claimed  priority,  upon  a  release 
which,  if  seen  by  him,  would  have  been 
notice  of  the  fraud,  he  could  not  be  de- 
prived in  equity  of  his  advantage.  Pilcher 
V,  Rawlins,  7  Ch.  259,  rerersing  r.  c.  11 
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§  1020  a.  But  where  the  mortgagor,  in  depositing  his  title-deeds 
with  the  mortgagee,  omitted  the  deed  to  himself,  and  subsequently 
deposited  that  as  a  security  with  his  bankers,  it  was  held  that  the 
mortgagee  had  priority  over  the  bankers.^  And  if  a  bond  fide  inquiry 
is  made  for  the  title-deeds,  and  a  reasonable  excuse  is  given  for  their 
not  being  forthcoming,  their  absence  does  not  aflfect  the  purchaser,  or 
mortgagee,  with  constructive  notice  of  an  incumbrance. created  by  the 
deposit  of  them.2  In  the  late  case  of  Clarke  v.  Palmer/  where,  on  a 
mortgage,  the  mortgagor  was  allowed  to  retain  the  title-deeds,  and 
subsequently  made  a  second  mortgage  of  one  of  the  estates,  the 
second  mortgagor  obtaining  possession  of  the  deeds,  and  afterwards 
made  third  mortgage  of  all  the  estates,  the  third  mortgagee  advanced 
his  money,  after  having  made  inquiry  as  to  where  the  deeds  were, 
and  on  the  faith  that  the  second  mortgage  was  the  only  mortgage 
which  in  fact  had  been  made.  It  was  held  that  the  first  mortgagee 
was  postponed  both  to  the  second  and  third  mortgagees. 

§  1021.  As  to  the  kinds  of  property  which  may  be  mortgaged,  it 
may  be  stated  that,  in  equity,  whatever  property,  personal  or  real,  is 
capable  of  an  absolute  sale,  may  be  the  subject  of  a  mortgage.  This 
is  in  conformity  to  the  doctrine  of  the  civil  law  :  "  Quod  emptionem 
venditionemque  recipit,  etiam  pignorationem  recipere  potest."  * 
Therefore,  rights  in  remainder  and  reversion,  possibilities  coupled 
with  an  interest,  rents,  franchises,  and  choses  in  action,  are  capable 
of  being  mortgaged.  But  a  mere  naked  possibility  or  expectancy, 
such  as  that  of  an  heir,  is  not.^  In  this  respect  the  civil  law  seems 
to  differ  from  ours;  for  a  party  might  by  that  law  mortgage  property, 
to  which  he  had  no  present  title  by  contract  or  otherwise.^ 

§  1022.  As  to  the  persons  who  are  capable  of  mortgaging  an  estate, 
nothing  need  be  said  in  this  place,  except  so  far  as  regards  persons 
who  have  qualified  interests  therein,  or  are  trustees  in  autre  droit, 
or  are  clothed  with  particular  powers  for  limited  purposes.  And 
here,  veiy  difficult  questions  may  arise,  as  to  the  construction  of  such 
powers,  and  the  competency  of  such  persons  to  make  mortgages. 
Thus,  for  example,  if  a  power  is  given  to  trustees  to  sell  for  the  pur- 
pose of  raising  money,  a  question  may  arise,  whether  they  may  raise 


£q.  58,  and  disapproving  Carter  v.  Carter, 
8  K.  &  J.  617. 

*  Roberts  v.  Croft,  24  Beavan,  228. 

'  Espiu  V.  Pemberton,  3  De  G.  &  J. 
547.  See  Rayne  v.  Baker,  6  Jur.  n.  8. 
366. 

3  21  Ch.  D.  124.  In  this  case  Pernr- 
Herrick  v,  Attwood,  125  Beav.  206,  2  Ve 
G.  &  J.  21,  was  foUowed. 

*  Dig.  Lib.  20,  tit.  1,  1.  9,  §  1. 

^  Carlton  v.  Leightou,  3  Meriv.  667. 
Lord  £ldon,  in  Carlton  v.  Leighton,  3 
Meriv.  667,  670,  expressly  held,  that  an 


expectaocy  of  an  heir  presumptive  or  ap- 
parent, the  fee-simple  being  in  the  ances- 
tor, was  not  an  interest  or  a  possibility,  or 
capable  of  being  made  the  subject  of  an 
assignment  or  contract.  But  may  it  not 
operate,  although  not  as  a  mortgage,  yet 
as  a  contract  for  a  mortgage  ?  Post,  §  1040. 
«  1  Domat,  B.  3,  tit.  1,  §  8,  art.  5,  20. 
In  JSx  jxirU  Arrowsmith,  In  re  Levison,  18 
Ch.  D.  967,  it  was  held  that  a  mortgage 
of  pew  rents  made  by  the  vicar  of  a  di3trict 
church  is  void  under  the  Act  13  Eliz.  c  20. 
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money  by  way  of  mortgage.     But  the  solution  of  such  questions  pro- 
perly belongs  to  a  treatise  on  powers.^ 

§  1023.  As  to  the  right  of  redemption.  From  what  has  been 
already  stated,  it  is  clear,  that  the  equity  of  redemption  is  not  only 
a  subsisting  estate  and  interest  in  the  land  in  the  hands  of  the.  heirs, 
devisees,  assignees,  and  representatives  (strictly  so  called)  of  the 
mortgagor ;  but  it  is  also  in  the  hands  of  any  other  persons,  who 
have  acquired  any  interest  in  the  lands  mortgaged  by  operation  of 
law,  or  otherwise,  in  privity  of  title.^  Such  persons  have  a  clear 
right  to  disengage  the  property  from  all  incumbrances,  in  order  to 
make  their  own  cliEiims  beneficial  or  available.  Hence  a  tenant  fbr 
life,  a  tenant  by  the  courtesy,  a  jointress,  a  tenant  in  dower  in  some 
cases,'  a  reversioner,  a  remainder-man,  a  judgment  creditor,  a  tenant 
by  elegit,  the  lord  of  a  manor  holding  by  escheat,*  and,  indeed,  every 
other  person,  being  an  incumbrancer,  or  having  legal  or  equitable 
title,  or  lien  therein,  may  insist  upon  a  redemption  of  the  mortgage, 
in  order  to  the  due  enforcement  of  their  claims  and  interests  respec- 
tively in  the  land.^  When  any  such  person  does  so  redeem,  he  or 
she  becomes  substituted  to  the  rights  and  interests  of  the  original 
mortgagee  in  the  land,  exactly  as  in  the  civil  law.  And  in  some 
cases  (as  we  have  already  seen)  a  further  right  of  priority  by  tacking 
may  sometimes  be  acquired,  beyond  what  the  civil  law  allowed.*  But 
no  person,  except  a  mortgagor,  his  heirs  or  privies  in  estate,  has  a 
right  to  redeem,  or  to  call  for  an  account,  unless,  indeed,  it  can  be 
shown  that  there  is  collusion  between  them  and  the  mortgagee. 
Hence  it  is,  that  a  mere  annuitant  of  the  mortgagor  (who  has  no 
interest  in  the  land)  has  no  title  to  redeem.'^ 


*  Sugdeo  on  Powers,  ch.  9,  §  2,  p.  437 ; 
id.  art.  3,  p.  472,  478  (2d  edit.) ;  Mills  v. 
Banks,  3  P.  Will.  1,  6. 

3  Co.  Litt.  208,  Butler*8  note  (1). 

'  Ibid,  and  Co.  Litt.  208  a,  Butler's 
note  (1) ;  Swannock  v.  LifTord,  cited  id. ; 
s.  c.  Ambler,  6 ;  Kinnoul  v.  Money,  3 
Swanst.  208. 

*  Downe  v.  Morris,  3  Hare,  394. 

*  Ibid. ;  Com.  Dig.  Chancery,  4,  A.  4. 
Even  a  person  claiming  under  a  prior  or 
.subsequent  voluntary  conveyance  may,  as 
against  the  mortgagee,  redeem.  An  as* 
sign  men!  of  the  debt  generally  draws  after 
it  the  land  mortgaged,  as  a  consequence 
and  an  appurtenance  of  the  debt,  upon  the 
nilc,  Orane  principale  trahit  ad  se  aoccs- 
sorium.  But  an  assignment  of  the  mort* 
gage,  without  an  assignment  of  the  debt, 
is  treated,  at  most,  as  a  transfer  of  a  naked 
tmst. 

^  Ante,  §§  410  to  421,  and  notes ;  aiifc, 
§  1010,  and  note ;  Com.  Dig.  Chancery, 
4  A.  10. 

7  White  r.  Parnther,  1  Knapp,  229  ; 
Troughton  v.  Binkes,  6  Yes.  572.     Lord 


Wynford,  in  delivering  the  opinion  of  the 
court,  in  White  v.  Parnther,  1  Knapp, 
229,  said :  **  But  it  has  been  said  that,  as 
the  mortgagee  has,  within  twenty  years, 
acknowledged  the  existence  of  the  mort« 
gage,  the  mortgagor  has,  on  account  of 
such  acknowledgment,  a  right  to  sue  for 
the  redemption  of  the  estate ;  and  that 
this  annuitant,  whose  claim  is  against  the 
equity  of  redemption,  has  a  right,  as  the 
mortgagor  does  not  object  to  it,  to  claim 
through  his  side  against  the  mortgagee. 
If  so,  every  legatee  of  the  mortgagor  must 
have  the  same  right  of  insisting  that  the 
mortgage  debt  is  satisfied,  and  of  calling 
on  the  mortgagee  to  give  him  an  account 
of  the  proceeds  of  the  estate  from  the  time 
of  the  death  of  the  mortgagor,  a  period  of 
above  fifty  years.  If  creditors  or  legatees 
of  the  mortgagor  had  the  right  of  calling 
mortgagees  to  separate  accounts,  every 
mortgagee  would  be  liable  to  be  ruined  by 
the  diHerent  suits  that  might  be  instituted 
against  him.  But  from  the  principle  laid 
down  in  the  case  of  Troughton  v.  Binkes 
(6  Yesey,  672),  and  the  cases  referred  to 
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§  1023  a.  In  Dawson  v.  Bank  of  Whitehaven,^  it  was  held  by  the 
Court  of  Appeal,  where  a  wife,  married  before  the  Dower  Act,  joined 
for  the  purpose  of  releasing  her  dower  with  her  husband  in  mort- 
gaging his  freehold  estate  to  secure  his  debt,  and  by  the  terms  of  the 
mortgage  deed  the  equity  of  redemption  was  reserved  to  the  husband 
alone,  that  the  wife's  right  to  dower  was  extinguished  in  equity  as 
well  as  in  law,  and  that  consequently  she  had  no  right  to  redeem. 

§  1023  6.  By  the  Conveyancing  Act,  1881,  sect.  25,  it  is  enacted 
that  any  person  entitled  to  redeem  mortgaged  property  may  have  a 
judgment  or  order  for  sale  instead  of  for  redemption  in  an  action 
brought  by  him  either  for  redemption  alone,  or  for  sale  alone,  or  for 
sale  or  redemption  in  the  alternative.  And  by  sub-section  2  it  is 
enacted  that  in  any  action,  whether  for  foreclosure  or  for  redemption, 
or  for  sale  or  for  the  raising  and  payment  in  any  manner  of  the 
mortgage  money,  the  court,  on  the  request  of  the  mortgagee,  or  of 
any  person  interested  either  in  the  mortgage  money,  or  in  the  right 
of  redemption,  and  notwithstanding  the  dissent  of  any  other  person, 
and  notwithstanding  that  the  mortgagee  or  any  person  so  interested 
does  not  appear  in  the  action,  and  without  allowing  any  time  for  re- 
demption or  for  payment  of  any  mortgage-money,  may,  if  it  think  fit, 
direct  a  sale  of  the  mortgaged  money  on  such  terms  as  it  thinks  fit, 
including,  if  it  thinks  fit,  the  deposit  in  court  of  a  reasonable  sum 
fixed  by  the  court,  to  meet  the  expenses  of  sale  and  to  secure  per- 
formance of  the  terms. 

§  1024.  As  to  the  correspondent  right  of  foreclosure,  and  other 
remedies  for  the  mortgagee,  to  secure  the  due  discharge  of  the 
mortgage,  they  naturally  flow  from  the  principles  already  stated. 
We  have  already  seen,^  that,  in  the  civil  law,  there  were  two  remedies 
allowed  to  the  mortgagee,  a  remedy  in  rem,  and  also  a  remedy 
in  personaTn,  against  the  mortgagor  for  the  debt.  The  general 
remedy  in  rem  was  by  a  sale  by  the  mortgagee  of  the  mortgaged 
estate,  either  under  a  judicial  decree,  or  without  such  a  decree,  by 
his  own  voluntary  act  of  sale,  after  a  certain  fixed  notice  to  the 
debtor.  In  either  case,  the  sale,  if  hmid  fide  and  regularly  made, 
was  valid  to  pass  the  absolute  title  to  the  estate  against  the  mort- 
gagor and  his  heirs ;  and  the  proceeds  were  first  to  be  applied  to 
the  discharge  of  the  debt ;  and  the  surplus,  if  any,  was  to  be  paid 
over  to  the  mortgagor  or  his  representatives.  This  seems  to  have 
been  the  ordinary  course  in  the  civil  law,  in  order  to  obtain  satis- 

by  the  Master  of  the  Rolls  in  his  judg-  ilue  to  tlicni  from   the  mortgagor's  pro- 

nient  ia  that  case,  I  think  that  the  inort-  perty." 

gagor  or  his  heirs  only  can  sue  the  mort-  *  4  Ch.  D.  689  ;  6  Oh.  D.  218.    In  this 

gagee   for    an    account   and  redemption,  ca.se  Jackson  u   Parker,  Amb.   687,  and 

unless  it  can  be  shown  that  they  nud  the  Jackson  v,   Innes,  1  BU.  604,  were  dis- 

mortgagoe  are  in  collusion  to  prevent  ere-  cussed  and  explained. 

ditors  or  legatees  from  recovering  what  is  '  Ante,  §  1007. 
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faction  of  the  debt  out  of  the  mortgaged  estate.  But  in  some  cases, 
and  especially  where  a  sale  could  not  be  made  effectual,  a  decree 
might  be  obtained,  in  the  nature  of  a  foreclosure,  by  which,  after 
certain  judicial  proceedings,  the  absolute  dominion  of  the  property 
would  be  passed  to  the  mortgagee.^  This  was  probably  the  origin 
of  the  present  mode  of  extinguishing  the  rights  of  the  mortgagor  by 
a  decree  of  foreclosure  in  a  court  of  equity. 

§  1025.  The  natural  course,  and  certainly  the  most  convenient  and 
beneficial  course  for  the  mortgagor,  would  seem  to  be,  for  the  court 
to' follow  out  the  civil-law  rules  on  this  subject;'  that  is  to  say, 
primarily  and  ordinarily,  to  direct  a  sale  of  the  mortgaged  property, 
giving  the  debtor  any  surplus  after  discharging  the  mortgaged  debt ; 
and,  secondarily,  to  apply  the  remedy  of  foreclosure  only  to  special 
cases,  where  the  former  remedy  would  not  apply,  or  might  be 
inadequate  or  injurious  to  the  interests  of  the  parties. 

§  1026.  In  England  a  practice  widely  different  prevailed.  A  bill 
for  a  foreclosure  was  deemed,  in  common  cases,  the  exclusive  and 
appropriate  remedy ;  and  the  courts  of  equity  refused,  except  in 
special  cases,  to  decree  a  compulsory  sale  against  the  will  of  the 
mortgagor.  These  coui*ts,  however,  departed  from  this  general  rule 
in  certain  cases:  (1.)  where  the  estate  was  deficient  to  pay  the 
incumbrance ;  ^  (2.)  where  the  mortgagor  was  dead,  and  there  was  a 
deficiency  of  pei*sonal  assets ;  *  (3.)  where  the  mortgage  was  of  a  diy 
reversion ;  ^  (4.)  where  the  mortgagor  died,  and  the  estate  descended 
to  an  infant ;  •  (5.)  where  the  mortgage  was  of  an  advowson ;  ^  (6.) 
where  the  mortgagor  became  bankrupt,  and  the  mortgagee  prayed  a 
sale ;  (7.)  or  where  the  mortgagor  died,  and  the  mortgagee  by  his 
bill,  brought  against  the  executor  or  administrator  and  the  heir, 
prayed  for  the  sale  of  the  mortgaged  estate,  alleging  it  to  be  scanty 
security,  and  for  the  payment  of  any  deficiency  out  of  the  general 
estate  of  the  deceased  mortgagor ;  ^  (8.)  where  the  mortgage  is  of 
land,  and  by  the  local  law  is  subject  to  a  sale  ;  *  such  as,  for  example, 
in  Ireland  and  America. 

§  1027.  It  is  difiScult  to  perceive  any  solid  or  distinct  ground, 
upon  which  these  exceptions  stand,  which  would  not  justify  the 
courts  of  equity  in  decreeing  a  sale  at  all  times,  when  it  is  prayed 


1  AnU,  S§  1008,  1009. 

'  In  most,  if  not  all  cases,  it  would  be 
equally  beneficial  to  the  mortoagee  ;  as  it 
would  prevent  the  delays  incident  to  the 
common  decree  of  foreclosure,  which  is 
liable  to  be  reo])ened ;  and  Would  also 
prevent  any  diffioulty  in  obtaining  the 
residue  of  the  debt,  when  the  mortgaged 
property  is  not  sufficient  to  discharge  it. 
Ferry  v.  Barker,  18  Ves.  198,  202  ;  Tooke 
V.  Hartly,  2  Bro.  Ch.  125,  and  Mr.  Belt's 


note  (1) ;  8.  c.  2  Dick.  785. 
3  Dashwood  v.  Bithazey,  MoseL  196. 

*  Daniel  v.  Skipwith,  2  Bro.  Ch.  155. 

*  How  V.  Vigures,  1  Ch.  82. 

*  Booth  V.  Rich,  1  Vem.  296 ;  Mondey 
V,  Mondey,  1  Yes.  k  B.  228. 

7  Mackcnsie  v.  Robinson,  8  Atk.  559. 
^  King  V,  Smith,  2  Hare,  289. 

*  Stileman  v,  Ashdown,  2  Atk.  477, 
608 ;  s.  c.  Ambler,  18,  and  Mr.  Blunt's 
note,  p.  16,  note*  (b) ;  post,  §  1216  /i. 
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for  by  the  mortgagee,  or  wheD  it  would  be  beneficial  to  the  mort- 
gagor. The  inconveniences  of  the  existing  practice  of  foreclosure 
are  so  great,  that  it  has  become  a  common  practice  to  insert  in 
mortgages  a  power  of  sale  upon  default  of  payment.  And,  although 
Lord  Eldon,  at  first,  intimated  an  opinion  unfavourable  to  such  a 
power,  as  dangerous,  it  is  now  firmly  established,  and  now  by  Statute 
a  power  of  sale  is  implied  in  every  mortgage  made  by  deed.^ 

§  1027  a.  By  the  Chancery  Improvement  Act,  15  &  16  Vict.  c.  86, 
power  was  given  to  the  Court  of  Chancery  to  decree  a  sale  instead  of 
foreclosure  on  such  terms  as  the  court  might  think  fit,  and  if  the 
court  thought  fit  without  previously  determining  the  priorities  of 
incumbrances,  or  giving  the  usual,  or  any  time,  to  redeem ;  and  this 
provision  has  been  repealed,  but  re-enacted  and  enlarged  by  the 
Conveyancing  Act,  1881,  sect.  25,  above  set  out.  A  sale  can  under 
this  Act  be  ordered  of  the  mortgaged  property  on  an  interlocutory 
application  made  before  the  trial  of  the  action  by  any  party  interested 
in  the  equity  of  redemption.^ 

§  1028.  In  bills  for  redeeming  mortgages,  where  there  are  various 
persons  claiming  adverse  rights  and  limited  interests  in  the  mort- 
gaged estate,  it  often  becomes  necessary  to  direct  how  assets  and 
securities  are  to  be  marshalled,  in  order  to  do  justice  between 
the  different  claimants,  and  to  prevent  irreparable  mischiefs,  as 
well  as  to  ascertain  the  amounts  and  proportions  in  which  they 
should  contribute  towards  the  discharge  of  the  incumbrances  common 
to  them  alL  This  subject,  in  many  of  its  most  important  bearings, 
has  already  been  examined  in  other  places.^  Similar  principles 
prevailed  (as  we  have  seen),  to  a  great  extent,  in  the  civil  law,  in 
which  the  right  of  substitution  was  admitted  as  well  as  what  was 
technically  called  the  benefit  of  discussion,  answering,  in  some 
measure,  to  our  doctrine  of  nmrshalling  assets  and  securities.* 

§  1028  a.  In  respect  to  the  time  within  which  a  mortgage  is 
redeemable,  it  may  be  remarked,  that  the  ordinary  limitation  is 
twelve  years  from  the  time  when  the  mortgagee  has  entered  into 
possession,  after  breach  of  the  condition,  under  his  title,  by  analogy 
to  the  ordinary  limitation  of  rights  of  entry  and  actions  of  eject- 
ment.^    If,  therefore,  the  mortgagee  enters  into  possession  in  his 


'  Croft  T.  Powell,  Comyns,  608  ;  Anon. , 
6  Mad.  16  ;  Corder  v.  Morgan,  18  Ves. 
344.  See  Conveyancing  Act,  1881,  sees. 
19,  20,  21.  In  re  Ricliardson,  12  £a.  398. 
A  power  to  give  a  mortgage  incluaes,  it 
seems,  a  power  to  give  a  mortgage  with 
a  power  of  sale.  In  re  Cbawner's  Will, 
8  Kq.  569  ;  and  that  an  executor  may  give 
such  a  mortgage  for  execntorship  purposes, 
see  Cruiksliank  v,  Duffin,  13  £q.  556. 
For  a  case  where  the  power  was  held  not 
extinguished  by  extension  of  the  mortgage 


with  a  new  power,  see  Boyd  v.  Petrie, 
7  Ch.  385,  reversing  s.  c.  10  Bq.  482. 
That  the  sale  may  be  for  credit,  the  mort- 
gagee accounting  for  the  whole  price  as 
cash,  though  the  mortgage  calls  for  a  cash 
sale,  see  Thurlow  v,  Mackeson,  4  Q.  B. 
97. 

2  Woolley  V.  Colman,  21  Ch.  D.  169. 

3  ArUe,  %  499,  558  to  560,  664,  565, 
567,  574,  576,  633  to  636  ;  post,  §  1238  a. 

*  Ante,  ^  494,  635,  636,  and  note. 

^  Raffety  v.    King,  1   Keen,  602,  609, 
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character  of  mortgagee,  and  by  virtue  of  his  mortgage  alone,  he  is 
for  twelve  years  liable  to  account ;  and,  if  payment  be  tendered  to 
him,  he  is  liable  to  become  a  trustee  of  the  mortgagor,  and  to  be 
treated  as  such.  But  if  the  mortgagor  permits  the  mortgagee  to 
hold  the  possession  for  twelve  years  without  accounting,  or  without 
admitting  that  he  possesses  a  mortgage  title  only,  the  mortgagor 
loses  his  right  of  redemption,  and  the  title  of  a  mortgagee  becomes 
as  absolute  in  equity,  as  it  previously  was  in  law.  In  such  a  case 
the  time  begins  to  run  against  the  mortgagor  from  the  moment  the 
mortgagee  takes  possession  in  his  character,  as  such ;  and  if  it  has 
once  begun  to  run,  and  no  subsequent  admission  is  made  by  the 
mortgagee,  it  continues  to  run  against  all  persons  claiming  under  the 
mortgagor,  whatever  may  be  the  disabilities  to  which  they  may  be 
subjected.^  But  if  the  mortgagee  enters,  not  in  his  character  of 
mortgagee  only,  but  as  purchaser  of  the  equity  of  redemption,  he 
must  look  to  the  title  of  his  vendor  and  the  validity  of  the  convey- 
ance which  he  takes.  So  that,  if  the  conveyance  be  such  as  gives 
him  the  estate  of  a  tenant  for  life  only  in  the  equity  of  redemption, 
there,  as  he  unites  in  himself  the  characters  of  mortgagor  and  mort- 
gagee, he  is  bound  to  keep  down  the  interest  of  the  mortgage  like 
any  other  tenant  for  life  for  the  benefit  of  the  persons  entitled  to 
the  remainder ;  and  time  will  not  run  against  the  remainder-man 
during  the  continuance  of  the  life-estate.^ 

§  1028  b.  Similar  considerations  will,  in  many  respects,  apply  to 
the  right  of  foreclosure  of  a  mortgage.  If  the  mortgagee  has  suflFered 
the  mortgagor  to  remain  in  possession  for  twelve  years  after  the 
breach  of  the  condition,  without  any  payment  of  interest,  or  any 
admission  of  the  debt,  or  other  duty,  the  right  to  file  a  bill  for  a 
foreclosure  will  generally  be  deemed  to  be  barred  and  extinguished.* 
However,  in  cases  of  this  sort,  as  the  bar  is  not  positive,  but  is 
founded  upon  a  presumption  of  payment,  it  is  open  to  be  rebutted  by 
circumstances. 

§  1029.  These  may  suffice  as  illustrations  of  some  of  the  more 
important  doctrines  of  courts  of  equity  in  regard  to  mortgages  of 
lands,  many  of  which  are  founded  upon  principles  of  justice  so 
imiv^rsal,  as  equally  to  commend  themselves  to  the  approbation  of 
a  Roman  praetor  and  of  a  modern  judge ;  administering  the  law  of 
continental  Europe  ex  cequo  et  bono. 


610,  616,  617;  Cholmondeley  v.  Clinton,  6  Ch.  478. 

2  Jac.  k  Walk.  1,  191  ;  8.  c.  4  Bligh,  N.  8.  ^  Raffety  v.   King,   1  Keen,  601,  609, 

1.   See  Real  Property  Limitation  Act,  1874  610,  616  to  618. 

(37  &  38  Vict.  c.  67).  '  Stewart  v,  NichoUs,  1  Tamlyn,  807 ; 

*  An  acknowledgment  by  one  of  two  Christophers  v.  Sparke,  2  Jac.  &  Walk, 

joint  mortgagees  and  trustees  is  inopora-  223 ;  Trash  v.  White,  3  Bro.  Ch.   2A9  ; 

tive.     Richardson  v.  Younge,  10  Eq.  276;  Toplis  ».  Baker,  2  Cox,  119. 
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§  1030.  Let  us  now  pass  to  a  brief  consideration  of  the  doctrines 
of  equity,  applicable  to  mortgages  and  pledges  of  personal  property. 
A  moi-tgage  of  personal  property  diffei-s  from  a  pledge.  The  former 
is  a  conditional  transfer  or  conveyance  of  the  property  itself ;  and,  if 
the  condition  is  not  duly  performed,  the  whole  title  vests  absolutely 
at  law  in  the  mortgagee,  exactly  as  it  does  in  the  case  of  a  mortgage 
of  lands.  The  latter  only  passes  the  possession,  or,  at  most,  a  special 
property  only  to  the  pledgee,  with  a  right  of  retainer,  until  the  debt 
is  paid,  or  the  other  engagement  is  fulfilled.  The  diflference  between 
them  was  well  stated  by  a  learned  judge,  in  Jones  v.  Smith.^  "A 
mortgage  is  a  pledge  and  more ;  for  it  is  an  absolute  pledge  to 
become  an  absolute  interest,  if  not  redeemed  at  a  certain  time.  A 
pledge  is  a  deposit  of  personal  effects,  not  to  be  taken  back,  but  on 
payment  of  a  certain  sum,  by  express  stipulation,  or  the  course  of 
trade  to  be  a  lien  upon  them.*' 

§  1031.  In  mortgages  of  personal  property,  although  the  prescribed 
condition  has  not  been  fulfilled,  there  exists,  as  in  mortgages  of  land, 
an  equity  of  redemption,  which  may  be  asserted  by  the  mortgagor,  if 
he  brings  his  bill  to  redeem  within  a  reasonable  time.^  There  is, 
however,  a  difference  between  mortgages  of  land  and  moitgages  of 
personal  property,  in  regard  to  the  rights  of  the  mortgagee,  after  a 
breach  of  the  condition.  In  the  latter  case,  there  is  no  necessity  to 
bring  a  bill  of  foreclosure  ;  but  the  mortgagee,  upon  due  notice,  may 
sell  the  personal  property  mortgaged,  as  he  could  under  the  civil  law ; 
and  the  title,  if  the  sale  be  bond  fide  made,  will  vest  absolutely  in  the 
vendee.'  And  it  makes  no  difference,  whether  the  personal  property 
mortgaged  consists  of  goods  or  of  stock  or  of  personal  annuities.^ 

§  1032.  In  cases  of  pledges,  if  a  time  for  the  redemption  be  fixed 
by  the  contract,  still  the  pledgor  may  redeem  afterwai'ds,  if  he  applies 
within  a  reasonable  time.  But  if  no  time  is  fixed  for  the  payment, 
the  pledgor  has  his  whole  life  to  redeem,  unless  he  is  called  upon  to 
redeem  by  the  pledgee  ;  and  in  case  of  the  death  of  the  pledgor 
without  such  a  demand,  his  personal  representatives  may  redeem.^ 
Generally  speaking,  a  bill  in  equity  to  redeem  will  not  lie  on  the 
behalf  of  the  pledgor  or  his  representatives,  as  his  remedy  upon  a 
tender,  is  at  law.  But  if  any  special  ground  is  shown,  or  there  has 
been  an  assignment  of  the  pledge,  a  bill  will  lie.^ 


X 


1  2  Ves.  Jr.  878. 

2  See  Kemp  v.  Westbi-ook,  1  Ves.  278  ; 
Harrison  v.  Hart,  Coniyns,  392,  411. 

»  Tucker  v.  Wilson,  1  P.  Will.  261  ; 
Lockwood  V.  Ewer,  9  Mod.  275 ;  8.  c.  2 
Atk.  803. 

^  Ibid.  That  on  a  mortgage  of  stocks, 
the  identical  stocks  must  be  returned,  see 
Langton  v.  Waite,  6  £q.  165  ;  4  Ch.  402  ; 
sums  paid  by  administrator  or  assignee 


of  the  mortgagor  by  way  of  salvage,  e,  g.^ 
premiums  on  a  policy,  may  be  i^ecouped 
out  of  the  policy  moneys.  Shearman  v, 
British,  &c.,  Co.  14  £q.  4. 

*  Stor>'  on  Bailments,  §  308,  345,  346, 
348  ;  Glanville,  Lib.  10,  cap.  6,  8  ;  s.  c 
2  Vem.  691,  698;  Gilb.  Eq.  104  ;  Van-V 
derzee  v.  Willis,  3  Bro.  Ch.  21  ;  Kemp  v,  * 
Westbrook,  1  Ves.  278. 

«  Kemp    V.   Westbrook,    1    Ves.     278;  )( 
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§  1033.  On  the  other  hand,  the  pledgee  might,  according  to 
Glanville,  at  any  time  bring  a  suit  at  the  common  law  to  compel 
the  pledgor  to  redeem  by  a  given  day ;  and,  if  he  did  not  then 
redeem,  he  was  for  ever  foreclosed  of  his  right.^  But  the  course 
now  adopted  is,  to  bring  a  bill  in  equity  to  foreclose  and  sell  the 
pledge ;  in  which  case  an  absolute  title  passes  to  the  vendee^.  It  has 
been  also  said,  that  the  pledgee  may,  after  the  time  for  redemption 
has  passed,  upon  due  notice  given  to  the  pledgor,  sell  the  pledge 
without  a  judicial  decree  of  sale.^ 

§  1033  a.  In  a  late  case  ^  it  was  held  that  the  doctrine  that  an 
equitable  mortgagee  by  deposit  of  title-deeds  is  entitled  to  fore- 
closure, does  not  extend  to  a  pledgee  of  personal  chattels,  whose  sole 
right  is  to  have  an  order  for  sale.  Sir  G.  Jessel;  M.R.,  in  delivering 
judgment,  observes  as  follows  : — "  The  plaintiff  is  in  the  position  of  a 
mere  pledgee  at  law  of  certain  chattels,  and  I  do  not  think  that  a 
person  in  that  position  has  the  same  right  of  foreclosure  as  a 
mortgagee  by  deposit  of  the  title-deeds  of  land.  The  principle  upon 
which  the  court  acts  in  the  latter  case  is,  that  in  a  regular  legal 
mortgage  there  has  been  an  actual  conveyance  of  the  legal  owner- 
ship, and  then  the  court  has  interfered  to  prevent  that  from  having 
its  full  effect,  and  when  the  ground  of  interference  is  gone,  by  the 
non-payment  of  the  debt,  the  court  simply  removes  the  stop  it  has 
itself  put  on.  Thus,  when  there  is  a  deposit  of  title-deeds,  the  court 
treats  that  as  an  agreement  to  execute  a  legal  mortgage,  and  there- 
fore canying  with  it  all  the  remedies  incident  to  such  a  mortgage. 
None  of  this  reasoning  applies  to  a  pledge  of  chattels,  the  pledgee 
never  had  the  absolute  ownership  at  law,  and  bis  equitable  rights 
cannot  exceed  his  legal  title."  ^ 

§  1034.    There  is  another   consideration  applicable  to  cases  of 


Demandray  v.  Metcalf,    Free.   Oh.   419, 
420 ;  Jones  v.  Smith,  2  Yes.  Jr.  872. 

1  Glanville,   Lib.  10,  cap.   8  ;  1  Cain. 
Cas.  Err.  204,  205. 

3  Story  on  Bailments,  §§  308,  810,  317 ; 
Ex  parte  Mountford,  14  Yes.  606. 

»  Kemp  V,  Westbrook,  1  Yes.  278  ; 
Lockwood  V.  Ewer,  9  Mod.  278.  The 
doctrine  that  the  pledgee  has  a  right  to 
sell  the  pledge  absolutely,  after  the  due 
notice  to  the  pledgor,  is  so  frequently 
stated  that  it  is  laid  down  in  the  text  as 
clear  law.  The  cases,  however,  in  which 
it  has  been  asserted,  are  generally  cases 
of  mortjpiges  of  personal  property,  and  not 
of  mere  pledges  strictly  so  called.  Whether 
there  is  any  substantial  distinction  between 
tiie  cases,  is  left  for  the  consideration  of 
the  learned  reader.  None  has  as  yet  been 
taken  in  courts  of  equity,  as  to  this  point. 
In  Pothonier  v.  Dawson,  Holt^s  N.  P. 
886  (which  was  the  case  of  a  pledge  sold). 


Lord  Chief  Justice  Gibbs  said:  ''Un- 
doubtedly, as  a  general  proposition,  a 
right  of  lien  gives  no  right  to  sell  the 
goods.  But  when  goods  are  deposited  by 
way  of  security,  to  indemnify  a  party 
aflainst  a  loan  of  money,  it  is  more  than  a 
pledge.  The  lender's  rights  are  more  ex- 
tensive than  such  as  accrue  under  an  ordi- 
nary lien  in  the  way  of  trade.  These 
goods  were  deposited  to  secure  a  loan.  It 
may  be  inferred,  therefore,  that  the  con- 
tract was  this :  if  I,  the  borrower,  repay 
the  money,  you  must  redeliver  the  goods. 
But  if  I  fail  to  repay  it,  you  must  nse  the 
security  I  have  left  to  repay  yonrself.  I 
think,  therefore,  the  defendant  had  a  right 
to  sell"  There  is  certainly  much  sound 
sense  to  commend  itself  in  this  interpre- 
tation of  the  contract  of  pledge  in  su<m  a 
case. 

*  Carter  «.  Wake,  4  Ch.  D.  605.         X 
^   •  Ibid.  p.  606.  -    ^ 
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mortgages  aod  pledges  of  personal  property,  which  does  not  apply, 
or  at  least  is  not  as  cogent,  in  cases  of  mortgages  of  land.  The 
latter  pass  by  formal  conveyances;  the  former  may  be  transferred 
by  the  mere  change  of  possession.  A  subsequent  advance  made  by 
a  mortgagee  or  a  pledgee  of  chattels  would  attach  by  tacking  to  the 
property  in  favour  of  such  mortgagee,  when  a  like  tacking  might  not 
be  allowed  in  cases  of  real  estate.  Thus,  for  instance,  in  the  case  of 
a  mortgage  of  real  estate,  the  mortgagee  cannot,  as  we  have  seen, 
compel  the  mortgagor,  upon  an  application  to  redeem,  to  pay  any 
debts  subsequently  contracted  by  him  with,  or  advances  made  up  to 
him  by,  the  mortgagee,  unless  such  new  debts  or  advances  are 
distinctly  agreed  to  be  made  upon  the  security  of  the  mortgaged 
property.*  But  in  the  case  of  a  mortgage  or  pledge  of  chattels,  the 
general  rule,  or  at  least  the  general  presumption,  seems  the  other 
way.  For  it  has  been  held,  that,  in  such  a  case,  without  any  distinct 
proof  of  any  contract  for  that  purpose,  the  pledge  may  be  held,  until 
the  subsequent  debt  or  advance  is  paid,  as  well  as  the  original  debt. 
The  ground  of  this  distinction  is,  that  he  who  seeks  equity  must  do 
equity  ;  and  the  plaintiff,  seeking  the  assistance  of  the  court,  ought 
to  pay  all  the  moneys  due  to  the  creditor,  as  it  is  natural  to  presume 
that  the  pledgee  would  not  have  lent  the  new  sum  but  upon  the 
credit  of  the  pledge,  which  he  had  in  his  hands  before.*  The  pre- 
sumption may,  indeed,  be  rebutted  by  circumstances ;  but,  unless  it 
is  rebutted,  it  will  generally,  in  favour  of  the  lien,  stand  for  verity 
against  the  pledgor  himself,  although  not  against  his  creditors,  or 
against  subsequent  purchasers.'"^ 

§  1035.  It  is  not  improbable,  that  thip  doctrine,  respecting  mort- 
gages and  pledges  of  chattels  being  held  ad  security  for  subsequent 
debts  and  advances,  was  boi'rowed  from  the  civil  law,  although  it 
is  applied  with  some  modifications  in  the  equity  jurisprudence  of 
England.  In  the  civil  law  (as,  we  have  already  seen),  the  mortgagor 
or  pledgor  could  not  redeem,  without  discharging  all  the  other  debts 
which  he  then  owed  to  the  pledgee ;  with  the  saving,  however,  in 
favour  of  the  rights  of  other  creditors  and  purchasers.* 

§  1035  a.  We  have  already  had  occasion  to  consider  the  doctrine 
of  tacking  mortgages,  when  one  of  several  incumbrancers  has  acquired 
the  legal  estate.^     But  in  cases  of  moiigages,  other  questions,  as  to 

^  AnUy  §  417,  and  note,  §  418  ;  Matthews  420  ;  8.  o.  2  Vern.  691,  698  ;  1  Eq.  Abr. 

V.    Cartwright,   2    Atk.    347;    Brace    v.  324,  pi.  4  ;  Gilb.  Eq.  104  ;  Jones «.  Smith, 

Ducheas  of  Marlborough,  2  P.  Will.  491,  2  Ves.  Jr.  378,  379  ;  Vanderzee  v,  Willis, 

492,   494 ;    Shepherd   v,   Titley,    2  Atk.  8  Bro.  Ch.  21  ;  Adama  v.  Clazton,  6  Ves. 

362,  354  ;  Anon.,  2  Ves.  662  ;  Lowthian  229  ;  Anon.,  2  Vem.  177. 

V,  Hasel,  3  Bro.  Ch.  162  ;  Jones  v.  Smith,  ^  Ibid. 

2  Yes.  Jr.  376,  378  ;  £x  parte  Knott,  31  *  Ante,  §  416,  note  (1) ;  1010,.and  note; 

Ves.  617.  Cod.  Lib.  8,  tit.  27,  1.  1. 

-  Demandray  v.  Metcalf,  Prec.  Ch.  419,  *  Ante,  §§  412  to  420. 
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relative  priorities  and  titles  to  payment,  often  arise  between  different 
merely  equitable  incumbrancers.  In  sucb  cases,  if  a  second  equitable 
incumbrancer,  without  notice  of  a  prior  incumbrance,  has  by  his 
diligence  acquired  a  better  equity,  he  will  be  entitled  to  be  first  paid. 
A  better  equity  is  thus  acquired,  when  the  legal  estate,  being  out- 
standing in  a  trustee,  a  second  incumbraDcer,  without  notice  of  a 
prior  incumbrance,  takes  a  protection  against  a  subsequent  incum- 
brancer, which  the  prior  incumbrancei  has  neglected  to  take.^  Thus, 
for  example  (as  we  have  seen),  a  declaration  of  trust  of  an  out- 
standing term,  accompanied  by  a  delivery  of  the  deeds,  which  create 
and  continue  the  term,  will  give  a  better  equity  than  a  mere 
declaration  of  trust  to  a  prior  incumbrancer.^  So,  where  a  second 
equitable  incumbrancer  has  given  notice  to  the  trustees,  in  whom 
the  legal  estate  is  vested,  he  will  thereby  acquire  a  priority  over  a 
prior  incumbrancer,  who  has  omitted  to  give  such  notice.^  So, 
where  the  same  equitable  interest  has  been  assigned  by  the  assignor 
to  different  independent  assignees,  he  who  first  gives  notice  of  his 
title  to  the  legal  holder  of  the  interest  will  thereby  acquire  a 
priority  of  right  over  the  others,  although  his  assignment  be  subse- 
quent in  date,  provided  that  at  the  time  of  taking  it  he  had  no 
notice  of  the  prior  assignments.^  And  it  has  been  held,  that  it 
makes  no  difference,  in  cases  of  different  assignments,  as  to  this 
priority  of  title  acquired  by  notice  under  such  assignments,  whether 
the   interest   of  the   assignor  be  vested  or  contingent,  present   or 


^  AnUy  §  421  a.  Davies  v.  Aiisten,  1 
Ves.  Jr.  247  ;  Story  on  Confl.  of  Laws, 
§  395.  In  re  Sneolfield*s  Trusts,  11  Ch. 
D.  198. 

^  Foster  v.  Blackstone,  1  Mylne  k  Keen, 
297  ;  Stanhope  r.  Earl  Verney,  2  Eden, 
81. 

^  Ibid.  But  is  useless  to  give  notice  to 
one  who  is  not,  but  vrUl  be  a  trustee. 
Addison  v.  Cox,  8  Ch.  76. 

*  Timson  t.  Ramsbottom,  2  Keen,  35  ; 
Dearie  v.  Hall,  3  Russ.  1  ;  Loveridge  v. 
Cooper,  3  Russ.  30 ;  Meux  v.  Bell,  1 
Hare,  Ch.  73 ;  Foster  v.  Cockerell,  9 
Bligh,  332,  375,  376.  Lord  Lyndhurst, 
in  deliveriDg  his  opinion  in  the  House  of 
Lords,  on  this  occasion,  said  :  **  This  was 
a  question  of  priority  between  two  equi- 
table incumbrancers, — a  question  whetner 
the  subsequent  incumbrancer  of  the  equity, 
having  given  notice  to  the  trustees  of  tne 
fund,  was  entitled  to  priority  over  the 
former  incumbrancer,  x^ow,  that  ques- 
tion has  been  settled  after  much  deliberate 
discussion,  in  the  case  of  Dearie  v.  Hall, 
and  Loveridge  v.  Cooper.  These  two  cases 
were  argued  before  Sir  Thomas  Plumer,  as 
Master  of  the  Rolls,  with  great  learning 
and  attention  to  the  subject.  The  Master 
of  the  Rolls,  after  cousidering  the  question, 
pronounc^l   a   very  elaborate   judgment, 


deciding,  that,  in  cases  of  this  description, 
the  party  who  gave  notice  to  the  trustees 
was  entitled  to  the  priority.  And  without 
adverting  to  the  particular  facts  of  those 
cases,  the  principle  upon  which  the  deci- 
sions were  founded  was  this,  that  if  a  con- 
trary doctrine  were  to  prevail,  it  would 
enable  a  cestui  que  trust  to  commit  a  fraud : 
he  might  assign  his  interest  first  to  one 
and  then  to  a  second  incumbrancer,  and 
that  second  incumbrancer  would  have  no 
opportunity,  by  any  communication  with 
the  trustees,  of  ascertaining  whether  or 
not  there  had  been  a  prior  assignment  of 
the  interest.  There  was  also  another  prin- 
ciple upon  which  he  decided  that  case, 
which  was  this,  that  a  party,  till  he  gives 
notice  to  the  trustee,  has  not  done  every- 
thing necessary  to  complete  his  title.  In 
such  cases  it  is  necessaiy  for  the  parties  to 
do  every  thing  in  their  power.  Further 
than  that,  he  assigns  as  an  additional 
reason,  that,  until  notice  was  given  to  the 
trustees,  they  did  not  in  fact  become  trus- 
tees for  the  assignee.  It  was  upon  these 
distinct  grounds,  that  he  laid  down,  as  a 
general  rule,  that  in  case  of  an  equitable 
assignment,  the  party  giving  notice  to  the 
trustees,  although  he  was  the  second  in- 
cTunbrancer,  was  entitled  to  priority  if  the 
former  incumbrancer  had  given  no  such 
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reverfiionaxy.^  This  priority,  which  the  second  assignee  who  gives 
notice  has  over  a  firat  assignee  who  gives  no  notice,  subsists  equally 
where  the  second  assignee  has  taken  his  assignment  from  the  legal 
personal  representative  of  the  cestui  que  trust,  and  not  from  the 
cestui  que  trust  himself.^  But  it  has  been  held  that  this  doctrine 
does  not  apply  to  real  estate,  or  to  an  equitable  interest  in  chattels 
reaL^ 


notice.  These  cases  afterwards  camo  before 
me,  when  I  had  the  honour  of  presiding 
in  the  Court  of  Chancery,  and  they  were 
ngain  argaed  before  mo  with  great  ability 
and  learning.  I  took  time  to  consider  the 
judgmf'nt  on  those  occasions,  and  I  was 
satisfied,  after  deliberate  consideration, 
that  the  judgment  ])ronounced  in  each  of 
those  cases  was  correct,  and  that  it  was 
my  duty  to  affirm  Uiose  judgments.  Now, 
the  principle  of  those  authorities  applies 
directly  to  the  present  case.  There  are 
two  incumbrancers  of  an  equitable  inte- 
rest ;  the  latter  gave  notice  to  the  trus- 
tees ;  the  former  neglected  to  do  so.  The 
Master  of  the  Rolls,  Sir  John  Leach,  when 
this  case  came  before  him,  was  of  opinion, 
in  confonnity  with  the  decisions  already 
pronoimced,  that  the  notice  gave  to  the 
second  incumbrancer  a  prior  right;  and 
under  these  circumstances,   I  think  the 


decision  so  pronounced  upon  th6se  prin- 
ciples by  the  Master  of  the  Rolls,  was  a 
correct  decision,  and  that  your  Lordships 
will  be  disposed  to  affirm  the  judgment ; 
and  as  the  case  has  already  been  (kcided, 
after  deliberate  ailment,  this  judgment 
ought  to  be  affirmed  with  costs.'*  Antt, 
§§  391,  421  a  ;  posi,  §§  1047,  1057.  See 
Langton  v.  Horton,  1  Hare,  540,  560,  562; 
Lee  V,  Howlctt,  2  Kay  k  J.  531. 

^  Dearie  v.  Hall,  8  Rnss.  1  ;  Foster  r. 
Cockerell,  9  Bligh,  K.  s.  378  ;  Foster  r. 
Blackstone,  1  Mylne  &  E.  297,  306,  307 ; 
Etty  V.  Bridges,  3  Younge  &  CoU.  N.  R. 
486,  492  ;  Jones  v.  Jones,  8  Simons,  G33  ; 
Wiltshire  v.  Rabbits,  14  Simons,  76 ;  Hiein 
V.  MiU,  13  Vesey,  119  ;  anU,  §  421  a. 

"^  In  re  Freshfield's  Trust,  11  Ch.  D. 
198 

a'wUtshire  v.  Rabbits,  14  Simons,  76; 
Lee  V.  Howlett ,  supra. 
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which  embraces  general  assignments  by  insolvents  and  other  debtors 
for  the  discharge  of  their  debts,  sometimes  with  priorities  and 
preferences  of  particular  creditors,  and  sometimes  with  an  equality 
of  rights  among  all  the  creditors.  The  question  of  the  validity  of 
such  conveyances,  and  under  what  circumstances  they  are  deemed 
fraudulent,  or  bond  fide,  has  been  already,  in  some  measure,  con- 
sidered under  the  head  of  constructive  fraud.^  In  general,  it  may 
be  stated,  that  such  priorities  and  preferences  are  not  deemed 
fraudulent  or  inequitable ;  and  even  a  stipulation  on  the  part  of 
the  debtor,  in  such  an  assignment,  that  the  creditors  taking  under 
it  shall  release  and  discharge  him  from  all  their  further  claims 
beyond  the  property  assigned,  will  (it  seems)  be  valid,  and  binding 
on  such  creditors. 

§  1036  a.  In  order  to  entitle  the  creditors,  named  in  a  general 
assignment  for  the  benefit  of  creditors,  to  take  under  it,  it  is  not 
necessary  that  they  should  be  technical  parties  thereto.^  It  will  be 
suflScient,  if  they  have  notice  of  the  trust  in  their  favour  and  they 
assent  to  it ;  and,  if  there  be  no  stipulation  for  a  release,  or  any 
other  condition  in  it,  which  may  not  be  for  their  benefit,  their  assent 
will  be  presumed,  until  the  contrary  appears.^  Such  a  general 
assignment,  bond  fide  made  by  the  debtor,  and  assented  to  by  the 
assignee,  will  be  deemed  a  valid  conveyance,  founded  upon  a  .valuable 
consideration,  and  good  against  creditors,  proceeding  adversely  to  it 
by  attachment  or  seizure  in  execution  of  the  property  conveyed 
thereby  ;  at  least,  unless  all  the  creditors,  for  whose  benefit  the 
assignment  is  made,  repudiate  it.*  Where  the  creditors  are  named 
in  the  assignment  as  parties,  and  they  are  required  to  execute  it, 
before  they  can  take  under  its  provisions,  there  they  must  signify 
their  assent  in  that  mode;  otherwise  they  cannot  take  under  the 
instrument.^  But  where  they  are  not  required  to  be  parties  to  the 
instrument,  there  they  may  take  the  benefit  of  the  trust  by  notice 
to  the  trustee  within  the  time  prescribed  therefor,  if  any;  and  if 
none  is  prescribed,  then   within  a  reasonable  time,  and  before  a 


>  AnU,  §8  849,  869,  370,  378,  379  ;  Est- 
wick  V.  Caillaud,  6  T.  R.  420  ;  Holbird  v. 
Anderson,  6  T.  R.  236  ;  Meux  i?.  Howell, 
4  East,  1  ;  The  King  v.  Watson,  3  Price, 
6  ;  Small  t.  Marwood,  9  B.  &  C.  800 ; 
Pickstock  V.  Lvster,  8  M.  &  S.  371. 

«  Smith  V.  Wheeler,  1  Vent.  128  ;  2 
Keble,  564 ;  Brashear  r.  West,  7  Peters, 
608  ;  Garrard  v.  Lord  Lauderdale,  3  Sim. 
1  ;  Simmonds  v.  Palles,  2  Jones  k  Lat. 
489,  where  Garrard  v.  Lord  Lauderdale  is 
commented  upon.  Acton  v.  Woodgate,  2 
Mylne  &  Keen,  492  ;  Lane  v.  Husband, 
14  Simons,  656. 

3  Post,  §  1045 ;  Small  r.  Marwood,  9 
B.  &  C.  800. 


*  Small  V.  Marwood,  9  B.  &  C.  300; 
Pickstock  V.  Lyster,  8  Maule  k  Selwyn, 
871.  Where  a  debtor  conveyed  all  his 
property  to  trustees  or  his  creditors  in  con- 
sideration  of  a  license,  and  release  granted 
to  him  by  the  deed ;  it  was  held  that  a 
creditor  could  not  have  the  benefit  of  it, 
who,  having  notice  of  the  deed  shortly 
after  its  execution,  seven  years  after  the 
death  of  the  debtor,  file(f  a  bill  to  be 
allowed  to  execute  it,  for  the  debtor  could 
not  have  the  benefit  of  the  consideration. 
Lane  v.  Husband,  14  Simons,  656. 

^  Garrard  r.  Lord  Lauderdale,  8  Sim. 
1.  See  Simmonds  v.  Palles,  2  Jones  k 
Lat.  489. 
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distribution  is  made  of  the  property.^  Where  a  specific  time  is 
prescribed  for  the  creditors  to  come  in  and  assent  to  the  assignment, 
as  parties  thereto,  or  otherwise,  there  they  must  comply  strictly  with 
the  condition,  or  they  will  be  excluded  from  the  benefit  of  the  trust ; 
unless,  indeed,  by  reason  of  absence  from  the  country,  or  some  other 
cause,  any  creditor  has  not,  within  the  time  prescribed,  had  any 
knowledge  of  tbe  existence  of  the  assignment.^ 

§  1036  6.  It  is  proper  to  add,  that  in  all  such  cases  of  general 
assignments,  voluntarily  made  by  the  debtor,  for  the  benefit  of 
creditors,  whether  they  are  specially  named  in  the  instrument,  or 
only  by  a  general  description,  if  such  creditors  are  not  parties 
thereto,  and  have  not  executed  the  same,  the  assignment  is  deemed, 
in  equity  as  well  as  at  law,  to  be  revocable  by  the  debtor,  except 
as  to  creditors  who  have  assented  to  the  trust,  and  given  notice 
thereof  to  the  assignee.  For,  until  such  assent  and  notice,  the 
assignment  is  treated,  as  between  the  debtor  and  the  assignee,  as 
merely  directing  the  mode  in  which  the  assignee  shall  and  may 
apply  the  debtor  s  property  for  his  own  benefit.^ 

§  1037.  The  tiiists,  arising  under  general  assignments  for  the 
benefit  of  creditors,  are,  in  a  peculiar  sense,  the  objects  of  equity 
jurisdiction.  For,  although  at  law  there  may,  under  some  circum- 
stances, be  a  remedy  for  the  creditors  to  enforce  the  trusts,  that 
remedy  must  be  very  inadequate,  as  a  measure  of  full  relief.  On  the 
other  hand,  courts  of  equity,  by  their  power  of  enforcing  a  discovery 
and  account  from  the  trustees,  and  of  making  all  the  creditors,  as 
well  as  the  debtor,  parties  to  the  suit,  can  administer  entire  justice, 
and  distribute  the  whole  funds  in  their  proper  order  among  all  the 
claimants,  upon  the  application  of  any  of  them,^  either  on  his  own 
behalf,  or  on  behalf  of  himself  and  all  the  other  creditors. 

§  1038.  It  may  also  be  necessary,  in  many  cases,  for  the  purposes 
of  a  due  distribution,  to  order  a  sale  of  the  property;  to  take  an 
account  of,  and  to  adjust  the  conflicting  claims  of  diflFercDt  creditors  ; 
to  direct  the  order  of  preferences  and  payment  of  the  various  debts, 
according  to  their  respective  priorities,  and  to  marshal  the  various 
funds  on  which  particular  creditors  may  have  a  lien,  so  as  to  secure 
the  due  proportion  of  the  assets  to  eacli  creditor,  according  to  his 
particular  rights.      For  all  these  purposes  (and   others  might   be 


*  Acton  V.  Woodgate,  2  Mylne  &  Keen, 
492. 

2/71  re  Baker's  Trusts,  10  Eq.  654. 

3  Garrard  v.  Lord  Lauderdale,  3  Sim.  1. 
See  Simmonds  v.  Ptdles,  2  Jones  &  Lat. 
489 ;  Wallwyn  v.  Coutts,  3  Meriv.  767  ; 
8.  c.  3  Sim.  14  ;  Page  v.  Broom,  4  Russ. 
6 ;  Acton  v.  Woodgate,  2  Mylne  &  Keen, 
492  ;  Glegg  v.  Rees,  7  Ch.  71  ;  Johns  u 
James,  8  Ch«  D.  744.     See  also  Latter  r. 


White,  5  Q.  B.  622  ;  6  Q.  B.  474 ;  L.  R. 
6  H.  L.  578  ;  ante,  §  972  and  note  ;  post, 
§§  1045,  1046,  1196. 

*  Hamilton  v.  Houghton,  2  Bligh,  171, 
189;  Smith  v.  Wheeler,  1  Vent.  128; 
Small  V.  Marwood,  9  B.  &  0.  300  ;  ante, 
§  972.  A  general  assignment  in  favour  of 
creditors  is,  by  the  Bankruptcy  Act,  1883, 
sec.  4,  sub-sec.  1  (a),  ra-enaoting  provisions 
of  former  Acts,  an  act  of  bankruptcy. 
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mentioned)  couiis  of  equity  are  the  only  tribunals  competent  to 
afford  suitable  means  of  relief.  And  where  trusts  are  created  by 
general  assignments  in  favour  of  creditors,  with  or  without  any 
limitation  as  to  the  time  of  their  assent  thereto,  courts  of  equity 
will,  upon  a  suitable  application,  require  the  creditors,  within  a 
reasonable  time,  to  come  in  and  signify  their  assent ;  or,  otherwise, 
they  will  be  excluded  from  all  the  benefit  of  the  trusts.^  Assignees 
under  general  assignments,  such  as  assignees  in  cases  of  bankruptcy 
and  insolvency,  take  only  such  rights  as  the  assignor  or  debtor  had 
at  the  time  of  the  general  assignment ;  and  consequently  a  prior 
special  assignee  will  hold  against  them  without  giving  notice 
thereof.^ 

§  1039.  In  regard  to  particular  assignments  upon  special  trusts, 
there  is  little  to  be  said  which  is  not  equally  applicable  to  all  cases 
of  jurisdiction  exercised  over  general  trusts.  .  But  courts  of  equity 
take  notice  of  assignments  of  property,  and  enforce  the  rights  growing 
out  of  the  same,  in  many  cases,  where  such  assignments  are  not 
recognized  at  law  as  valid  or  effectual  to  pass  titles.  It  is  a  well- 
known  rule  of  the  common  law,  that  no  possibility,  right,  title,  or 
thing  in  action  can  be  granted  to  third  persons.^  For  it  was  thought 
that  a  different  rule  would  be  the  occasion  of  multiplying  conten- 
tions and  suits,  as  it  would,  in  effect,  be  transferring  a  lawsuit  to  a 
mere  stranger.*  Hence  a  debt,  or  other  chose  in  action,  could  not 
be  tmnsferred  by  assignment,  except  in  case  of  the  king,  to  whom 
and  by  whom,  at  the  common  law,  an  assignment  of  a  chose  in  action 
could  always  be  made  ;  for  the  policy  of  the  rule  was  not  supposed 
to  apply  to  the  king.'^  So  strictly  was  this  doctrine  construed,  that 
it  was  even  doubted  whether  an  annuity  was  assignable,  although 
assigns  were  mentioned  in  the  deed  creating  it*     And  at  law,  with 


»  Dunch  V.  Kent,  1  Vem.  260,  319  ;  1 
Ea.  Abridg.  147,  pi.  12  ;  anU,  §  1036  a.     , 

^  Brown  v,  Heathcote,  1  Atk.  169  ; 
MitfoTxi  V.  Mitfopd,  9  Ves.  87,  100  ;  Jew- 
son  V.  Moulson,  2  Atk.  417,  420 ;  Morrall 
V.  Marlow,  1  P.  Williams,  459 ;  post, 
§§  1228,  1229,  1411  ;  Scott  v.  Surman, 
Willes,  402,  and  the  reporter's  note ;  Glad- 
stone V.  Had  wen,  1  M.  &  Selw.  517,  526  ; 
Com.  Dig.  Bankrupt^  D.  19 :  Carvalho  v. 
Bum,  4  B.  &  Adolph.  882,  398  ;  Leslie  v. 
Guthrie,  1  Hingh.  N.  C.  697.  It  seems 
that  notice  is  necessary  to  perfect  title  of 
a  special  assignee  as  aeainst  the  assignee 
in  Dftnkruptcy.  See  W ragge's  case,  6  Bq. 
284  ;  JExparU  Caldwell,  13  £q.  188. 

'  Lampet*s  case,  10  Co.  48  a ;  Com. 
Dig.  Chaiuxry,  2  H. 

*  Ibid.  ;  Co.  Litt.  282  b,  Butler's  note 
(1)  ;  Prosser  r.  Edmonds,  1  Younge  k 
Coll.  489  ;  Stefford  v.  Bnckley,  2  Ves. 
101. 


*  Co.  Litt  282  b,  Butler's  note  ;  Staf- 
ford V.  Buckley,  2  Ves.  177,  181 ;  Com. 
Dig.  Aasignmenl,  D.  ;  Miles  r.  Williams, 
1  P.  Will.  262. 

'  Co.  Litt.  144  6,  and  Haigrave's  note 
(1) ;  Co.  Litt.  282  ft,  Butler^s  note  (1). 
But  though  a  possibility  or  a  contingent 
interest  was  not  assignable  at  law,  yet  it 
was  transmissible  and  devisable.  There  are, 
as  we  have  seen,  and  shall  presently  more 
fully  see,  certain  interests  which  are  not 
assignable  ;  such  as  pensions  and  half-pay 
to  support  a  party  m  future  duties;  be- 
cause it  would  defeat  a  great  public  policy. 
Ante,  §  294  ;  post,  1040  c  ;  Davis  v.  Duke 
of  Marlborough,  1  Swanst.  79  ;  M'Carthv 
r.  Goold,  1  B.  &  Beatt.  889;  Stone  v. 
Lidderdale,  2  Anst.  583.  dpon  similar 
grounds  the  assignment  of  the  share  in  a 
prize,  pendente  liUj  is  void.  Stevens  r. 
Bagwell,  15  Ves.  189  ;  anU,  §  297.  See 
also  as  to  assignments,  pendente  lite,  Foster 
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the  exception  of  negotiable  instruments,  and  some  few  other  securi- 
ties, this  still  continued  to  be  the  general  rule,  unless  the  debtor 
assented  to  the  transfer  ;  but  if  he  did  assent,  then  the  right  of  the 
assignee  was  complete  at  law,  so  that  he  might  maintain  a  direct 
action  against  the  debtor  upon  the  implied  promiise  to  pay  him  the 
same,  which  resulted  from  such  assent.^  But  by  paragraph  5  of 
section  25  of  the  Judicature  Act,  1873,  it  is  provided  that  any 
absolute  assignment  (not  purporting  to  be  by  way  of  charge  only) 
of  any  debt  or  other  legal  chose  in  action  of  which  express  notice 
in  writing  shall  have  been  given  to  the  debtor,  trustee,  or  other 
person  from  whom  the  assignor  would  have  been  entitled  to  receive 
such  debt  or  clwse  in  action,  shall  be,  and  be  deemed  to  have  been 
effectual  in  law  (subject  to  all  equities  which  would  have  been 
entitled  to  priority  over  the  right  of  the  assignee  if  this  Act  bad 
not  passed),  to  pass  and  transfer  the  legal  right  to  such  debt  or 
chose  in  action  from  the  date  of  such  notice,  and  all  legal  and  other 
remedies  for  the  same  without  the  concurrence  of  the  assignor.^ 

§  1040.  But  courts  of  equity  have  long  since  totally  disregarded 
this  nicety.  They  accordingly  give  effect  to  assignments  of  trusts, 
and  possibilities  of  trusts,  and  contingent  interests,  and  expectancies, 
whether  they  are  in  real  or  in  personal  estate,  as  well  as  to  assign- 
ments of  chosea  in  action?  Every  such  assignment  is  considered  in 
equity,  as  in  its  nature  amounting  to  a  declaration  of  trust  and  to 
an  agreement  to  permit  the  assignee  to  make  use  of  the  name  of 
the  assignor,  in  order  to  recover  the  debt,  or  to  reduce  the  property 
into  possession.^  Contingent  rights  and  interests  are  not  ordinarily 
assignable  at  law  ;  and  yet  they  may  sometimes  be  assigned  at  law 
if  coupled  with  some  present  interest.^  So  at  law,  such  rights  and 
interests  might  pass  by  way  of  estoppel,  by  lease  and  release,  or  by 


V,  Deacon,  6  Mad.  59 ;  Harrington  v. 
Long,  2  Mylne  k  Keen,  592  ;  anie^  §§  406, 
907,  908,  1048  to  1055. 

^  Ibid. ;  Israel  v,  Donglaa,  1  H.  Black, 
289 ;  Williams  v,  Everett,  14  East,  582  ; 
Crowfoot  V.  Gamey,  9  Bing.  372  ;  Hodg- 
son V.  Anderson,  8  B.  &  C.  842  ;  Baron  v. 
Husband,  4  B.  &  Adolph.  611.  See  anie, 
§  421  a. 

'  As  to  the  effect  of  this,  see  Brice  v. 
Bannister,  3  Q.  B.  D.  569  ;  Back  v.  Kob- 
son,  3  Q.  B.  D.  686.  It  should  be  ob- 
served that,  whereas  a  parol  assignment 
is  good  in  equity,  under  this  Act  writing 
is  necessary. 

>  Feame  on  Conting.  Rem.  by  Butler, 
548.  550  (7th  edit.) ;  Burn  v.  Carvalho,  4 
Hylne  1^  K.  690  ;  Warmstrey  v.  Tanfield^ 
1  Ch.  29  ;  Goring  «.  Bickerstaff,  1  Ch. 
Cas.  8 ;  1  Mad.  Pr.  Ch.  437  ;  Wind  r. 
JekyU,  1  P.  Wai.  578,  574 ;  Kimpland  v. 
Ooiulney,  2  Freem.  251 ;  Thomas  v.  Free- 


man, 2  Vem.  563,  and  Raithby's  note  (2) ; 
Wright  V.  Wright,  1  Ves.  411,  412 ;  post,  X 
§  1055  ;  Jones  v.  Roe,  3  T.  R.  93,  94.  Per 
Lord  Kenyon  ;  Stokes  t>.  Holden,  1  Keen, 
145  ;  Prosser  v,  Edmonds,  1  Younge  k 
ColL  481,  496  ;  Com.  Dig.  Chancery,  2  H. 
Assignment ;  ante,  §§  733,  1021 ;  Laugton 
V.  Horton,  1  Hare,  554,  cited ;  post,  §  1055. 
But  it  seems  an  interest  which  is  little 
more  than  a  spes  successionis,  e.g,,  an  inte- 
rest under  a  limitation  to  the  next  of  kin 
of  a  person  then  alive,  will  not  pass  under 
a  general  assignment  for  creditors.  In  re 
Duggan's  Trusts,  8  £q.  697. 

Mbid. ;  Co.  Litt.  232  b,  Butler's  note  ; 
Lord  Carteret  v.  Paschal,  3  P.  Will.  199 ; 
Duke  of  Chandos  v,  Talbot,  2  P,  WiU. 
603. 

*  Shep.  Touch.  238,  239,  322 ;  Arthur 
V.  Bokenham,  11  Mod.  152 ;  Com.  Digest, 
Assignment,  A.  c.  3. 
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fine.^  But  the  reach  of  this  doctrine  at  law  falls  far  short  of  that 
now  entertained  in  equity.^  To  make  an  assignment  valid  at  law, 
the  thing  which  is  the  subject  of  it  must  have  actual  or  potential 
existence  at  the  time  of  the  grant  or  assignment^  But  courts  of 
equity  will  support  assignments  not  only  of  chosea  in  action,  and 
of  contiugent  interests  and  expectancies,  but  also  of  things  which 
have  no  present  actual  or  potential  existence,  but  rest  in  mere 
possibility;  not  indeed  as  a  present  positive  transfer  operative  in 
proisenti,  for  that  can  only  be  of  a  thing  in  esse,  but  as  a  present 
contract,  to  take  effect  and  attach  as  soon  as  the  thing  comes  in  ease. 
Thus,  for  example,  the  assignment  of  the  head-matter  and  whale-oil 
to  be  caught  in  a  whaling  voyage  now  in  progress,  will  be  valid  in 
equity,  and  will  attach  to  the  head-matter  and  oil  when  obtained.* 

§  1040  a.  The  assignment  of  a  mill  and  machinery,  and  all  the 
additional,  or  substituted  machinery,  as  security  for  a  loan,  is  valid ; 
and  the  filing  of  the  bill  of  sale,  in  the  terms  of  the  assignment,  is  a 
sufficient  notice,  under  the  Registration  Act,  requiring  the  schedule 
or  inventory,  of  the  property  to  be  filed  to  all  subsequent  purchasers, 
or  incumbrancers  ;  and  possession  by  the  assignor  is  sufficient  for  the 
assignee,  in  order  to  protect  his  interests.^ 

§  1040  6.  In  the  civil  law,  and  in  the  jurisprudence  of  the  modem 
commercial  nations  of  Continental  Europe,  there  does  not  seem  to 
have  been  any  foundation  for  such  an  objection  to  the  assignment  of 
debts ;  for  all  debts  were  from  an  early  period  allowed  to  be  assigned, 
if  not  formally,  at  least  in  legal  effect ;  and  for  the  most  part,  if  not 
in  all  cases,  they  may  now  be  sued  for  in  the  name  of  the  assignee.^ 


*  Doe  d.  Christmas  %\  Oliver,  10  B.  & 
Cressw.  181  ;  Weate  v.  Lower,  Pollexf. 
54  ;  Fearne  ou  Conting.  Rem.  ch.  6,  §  5, 
p.  363,  edit.  1831  ;  Bensley  v.  Burden,  2 
Sim.  k  Stu.  519. 

2  Post,  §  1040  b. 

'  See  Lunu  v.  Thornton,  1  Mann.,  Gr. 
&  Scott,  37a ;  Petch  v.  Tutin,  15  M. 
&  W.  110.  The  proceeds  of  a  "call" 
upon  shiu'eholders  made,  but  not  collected, 
may  be  assigned.  Pickering  v,  llfracombe 
H.  Co.,  3  C.  P.  235.  And  so,  it  seems,  if 
deteni)in(.'d  upon,  thougli  not  yet  made. 
In  re  Sankey,  &c.  Coal  Co.,  9  Eq.  721. 

^  Langtou  v.  Horton,  1  Hare,  549,  556, 
557  ;  2^^i  §  1055.  In  Field  t\  Megan,  4 
C.  P.  660,  it  was  held  that  a  promise  to 
pay  money  when  the  debtor  receives  a 
debt  due  to  him  from  a  third  person,  does 
not  constitute  an  equitable  assignment  so 
as  to  charge  the  debt  on  the  hands  of  such 
third  person. 

^  Uolroyd  v.  Marshall,  6  Jurist,  x.  s. 
931 ;  the  case  of  Hope  v.  Hayley,  5  £1.  & 
Bl.  845  ;  2  Jur.  N.  s.  486,  is  here  discussed 
and  approved ;  wherein  it  was  held  that, 
if  the  assignment  of  alter-acquired  pro- 


perty do  not  sti-ictly  operate  as  an  assign- 
ment to  pass  the  title,  it  will  nevertheless 
be  elTectiye  as  a  license,  on  the  part  of 
the  assignor,  for  the  assignee  to  take  pos- 
session and  hold  the  property  as  port  of 
his  security. 

^  Pothier  lias  stated  the  old  French  law 
upon  this  subject  (which  does  not  in  sub- 
stance probably  diifcr  from  that  of  the 
othur  modern  states  of  Continental  Europe) 
in- very  explicit  terms,  iA  his  Treatise  on 
the  Contract  of  Sale,  of  which  an  excellent 
translation  has  been  made  by  L.  S.  Cush- 
ing,  Esq.  The  doctrines  therein  stated 
are  in  many  respects  so  nearly  coincident 
with  those  maintained  by  our  courts  of 
equity,  that  I  have  ventured  to  transcribe 
the  following  passages  from  Mr.  Cusliiug's 
work:  ''A  credit  being  a  personal  rigbt 
of  the  creditor,  a  right  inherent  in  his  per* 
son,  it  cannot,  considered  only  according 
to  the  subtlety  of  the  law,  be  transfenea 
to  another  person,  nor  consequently  be 
sold.  It  may  well  pass  to  the  heir  of  the 
creditor,  because  the  heir  is  the  successor 
of  the  person  and  of  all  the  personal  rights 
of  the  deceased.     But,  in  strictness  of  law 
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The  Code  of  Justinian  says^  ^'  Nominis  autem  venditio  "  (distinguish- 
ing between  the  sale  of  a  debt  and  the  delegation  or  substitution  of 
one  debt  for  another  or  for  the  same  debt)  "  et  ignorante,  vel  invito 


it  cannot  pass  to  a  third  person  ;  for  the 
debtor,  being  obliged  towards  a  certain 
person,  cannot,  by  a  transfer  of  the  credit, 
which  is  not  an  act  of  his,  become  obliged 
towards  another.  The  jurisconsults  have, 
nevertheless,  invented  a  mode  of  trans- 
ferring credits,  witliout  either  the  consent 
or  the  intervention  of  the  debtor.  As  the 
creditor  may  exercise  against  his  debtor, 
by  a  mandatary,  as  well  as  by  himself,  the 
action  which  results  from  his  credit,  when 
he  wishes  to  transfer  his  credit  to  a  third 
person,  he  makes  such  person  his  manda- 
tary, to  exercise  his  right  of  action  against 
the  debtor ;  and  it  is  agreed  between  them, 
that  the  action  shall  be  exercised  by  the 
mandataiy,  in  the  name  indeed  of  the 
mandator,  but  at  the  risk  and  on  the 
account  of  the  mandatary,  who  shall  re- 
tain for  himself  all  that  may  be  exacted  of 
the  debtor  in  consecpience  of  the  mandate, 
without  rendering  any  account  thereof 
to  the  mandator.  Such  a  mandatary  is 
called,  by  the  jurisconsults.  Procurator  in 
rem  suam,  because  he  exercises  the  man- 
date, not  on  account  of  the  mandator,  but 
on  his  o^vn.  A  mandate  made  in  this 
manner  is,  as  to  its  effect,  a  real  transfer, 
which  the  creditor  makes  of  his  credit ; 
and  if  he  receives  nothing  from  the  man- 
datary for  his  consent  that  the  latter  shall 
retain  to  his  own  use  what  he  may  exact 
of  the  debtor,  it  is  donation  ;  if  for  this 
authority,  he  receives  a  sum  of  money  of 
the  mandatary,  it  is  a  sale  of  the  credit. 
From  which  it  is  established  in  practice, 
that  credits  may  be  transferred,  and  may 
be  given,  sold,  or  disposed  of  by  any 
other  title ;  and  it  is  not  even  necessary 
that  the  act  which  contains  the  transfer 
should  express  the  mandate,  in  which, 
as  has  been  explained,  the  transfer  con- 
sists. The  transfer  of  an  annuity  or  other 
credit,  before  notice  of  it  is  given  to  the 
debtor,  is  what  the  sale  of  a  corporeal 
thing  is  before  the  delivery ;  in  the  same 
manner  that  the  seller  of  a  corporeal 
thing,  until  a  delivery,  remains  the  pos- 
sessor and  proprietor  of  it,  as  has  been 
established  in  another  place.  So,  until 
the  assignee  notifies  the  debtor  of  the 
assignment  made  to  him,  the  assignor  is 
not  divested  of  the  credit  which  he  assigns. 
This  is  the  provision  of  art  108,  of  the 
Custom  of  Paris  :  *  A  simple  transfer  does 
not  divest,  and  it  is  necessary  to  notify 
the  party  of  the  transfer,  and  to  furnish 
him  with  a  copy  of  it.'  From  which  it 
follows,  first,  that  before  notice,  the  debtor 
may  legally  pay  to  the  assignor,  his  credi- 
tor*; and  the  assignee  has  no  action  in 
such  case  except  against  the  assignor, 
namely,  the  action  ex  empto,  ut  prvestet 
ipsi  habere  licere ;  and,  consequently,  that 


he  should  remit  to  him  the  sum,  which  he 
is  no  longer  able  to  exact  of  the  debtor, 
who  has  legally  paid  the  debt  to  the 
assignor.  Second,  that  before  notice,  the 
creditors  of  the  assignor  may  seize  and 
arrest  that  which  is  due  from  the  debtor, 
whose  debt  is  assigned  ;  and  they  are  pre- 
ferred to  the  assignee,  who  has  not,  before 
such  seizure  and  arrest,  given  notice  of  the 
assignment  to  him  ;  the  assignee,  in  this 
case,  is  only  entitled  to  his  action  against 
the  assignor,  namely,  the  action  ex  empto 
in  order,  that  the  l&tter  proestet  ipsi  habere 
licere;  and,  consequently,  that  he  should 
report  to  him  a  removal  of  the  seizure 
and  arrests,  or  pay  him  the  sum,  which, 
by  reason  thereof,  he  is  prevented  from 
obtaining  of  the  debtor.  Third,  that  if 
the  assignor,  after  having  transferred  a 
credit  to  a  first  assignee,  has  the  bad  faith 
to  make  a  transfer  of  it  to  a  second,  who 
is  more  diligent  than  the  first,  to  give 
notice  of  his  assignment  to  the  debtor,  the 
second  assignee  will  be  preferred  to  the 
first,  saving  to  the  first  his  recourse 
against  the  assignor.  Though  the  assignee 
notifies  to  the  debtor  the  assignment  to 
him,  the  assignor,  in  strictness  of  law, 
remains  the  creditor,  notwithstanding  the 
transfer  and  notice ;  and  the  credit  con- 
tinues to  be  in  him.  This  residts  from 
the  principles  established  in  the  preceding 
article ;  but  quoad  Juris  effeduSy  the  as- 
signor is  considered,  by  the  notice  of  the 
transfer  given  to  the  debtor,  to  be  divested 
of  the  credit  which  he  assigns ;  and  is  no 
louger  regarded  as  the  owner  of  it;  the 
assignee  is  considered  to  be  so,  and,  there- 
fore, the  debtor  cannot  afterwards  legally 
pay  the  assignor  ;  and  the  creditors  of  the 
assignor  cannot,  from  that  time,  seize  and 
arrest  the  credit,  because  it  is  no  longer 
considered  to  belong  to  their  debtor. 
Nevertheless,  as  the  assignee,  even  after 
notice  of  the  transfer,  is  only  the  manda- 
taiy, though  in  rem  suam,  of  the  assignor, 
in  whose  person  the  credit  in  truth  resides ; 
the  debtor  may  oppose  to  the  assignee  a 
compensation  of  what  the  ajssignor  was 
indebted  to  him  before  the  notice  of  the 
assignment,  which,  however,  does  not  pre- 
vent him  from  opposing  also  a  compensa- 
tion of  what  the  assignee  himself  owes 
him  ;  the  assignee  being  himself  Twn  qui- 
dem  ex  juris  subtUitate^  sed  Juris  effectu 
creditor"  Pothier  on  Sales,  by  Gushing, 
nn.  560,  556  to  669.  The  modem  French 
law  has  gotten  rid  of  the  subtlety  as  to 
the  suit  being  brought  in  the  name  of  the 
assignor  upon  contracts  generally;  for  it 
may  now  (whatever  might  have  been  the 
case  formerly)  be  brou^t  in  the  name  of 
the  assignee,  directly  against  the  debtor. 
See  Troplong  des  Privil.  et  Hypoth.,  Tom. 
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eo,  adversus  quem  actiones  mandantur,  contrahi  solet."^  And 
Heineccius,  after  remarking  that  bills  of  exchange  are  for  the  most 
part  drawn  payable  to  a  pei*son  or  his  order,  says^  that  although  this 
foiTH  be  omitted,  yet  an  indorsement  thereof  may  have  full  eflfect,  if 
the  laws  of  the  particular  country  respecting  exchange  do  not  specially 
prohibit  it ;  because  an  assignment  thereof  may  be  made  without  the 
knowledge  and  against  the  will  of  the  debtor ;  and  he  refers  to  the 
passage  in  the  Code  in  proof  of  it.^  But  he  adds  (which  is  certainly 
not  our  law),  that  if  the  bill  be  drawn  payable  to  the  order  of  Titius, 
it  is  not  to  be  paid  to  Titius,  but  to  his  indorsee.  "  Tunc  enim  Titio 
solvi  non  potest,  sed  ejus  indorsatario."  ^  The  same  general  doctrine 
as  to  the  assignability  of  bills  of  exchange,  payable  to  a  party,  but 
not  to  his  order,  is  aflSrmed  in  the  ordinance  of  France  of  1673 
(art.  12),  as  soou  as  the  transfer  is  made  known  to  the  drawee  or 
debtor.*  Indeed,  the  like  doctrine  prevails  now  in  France,  not  only 
in  cases  of  bills  of  exchange,  but  of  contracts  generally;  so  that 
the  assignee  may  now  sue  on  them  in  his  own  name  after  the  assign- 
ment, subject,  however,  to  all  the  equities  subsisting  between  the 
parties  before  and  at  the  time  when  the  debtor  has  notice  of  the 
assignment.^ 

§  1040  c.  Contingent  interests  and  expectancies  may  not  only  be 
assigned  in  equity,  but  they  may  also  be  the  subject  of  a  contract, 
such  as  a  contract  of  sale,  when  made  for  a  valuable  consideration, 
which  courts  of  equity,  after  the  event  has  happened,  will  enforce.* 
But  until  the  event  has  happened,  the  party,  contracting  to  buy,  has 
nothing  but  the  contingency,  which  is  a  very  different  thing  from 
the  right  immediately  to  recover  and  enjoy  the  property.  He  has 
not,  strictly  speaking,  a  jus  ad  rem,  anymore  than  a, jus  in  re. 
It  is  not  an  interest  in  the  propeity ;  but  a  mere  right  under  the 


1,  nn.  340  to  343  ;  Code  Civ.  of  France, 
art  2112;  id.  1689  to  1692  ;  Troplong  de 
la  Vente,  nn.  879  to  882,  nn.  906,  913. 

>  Cod.  Lib.  8,  tit.  42,  1.  1  ;  1  Domat, 
B.  4,  tit.  4,  §§  3,  4. 

'  Heinecc  de  Camb.  ca^.  3,  §  8  ;  id. 
cap.  3,  §§  21  to  25.  Heineccius,  in  a 
note,  says,  that  in  Franconia  and  Leipsic, 
no  assignment  is  of  any  validity,  if  the 
formnlary  of  its  being  payable  to  order  is 
omitted.  The  present  law  of  France  is  the 
same,  so  far  as  the  general  negotiability 
of  bills  is  concerned,  and  to  give  them 
circulation,  unaflected  by  any  equities 
between  the  payee  and  the  debtor.  Par- 
dessus,  Droit  Comm.,  Tom.  2,  art.  339, 
p.  360  ;  Delvincourt,  Instit.  Droit  Comm., 
Tom.  1,  Liv.  1,  tit  7,  Pt  2,  pn.  114, 
115.  Delvincourt  says  that  the  nght  of  a 
simple  bill  (not  payable  to  order)  is  trans- 
ferable only  by  an  act  of  transfer  made 


known  to  the  debtor.  See  also  Merlin, 
Repert.  Lettre  et  Billet  de  Change,  §§  4, 
8,  pp.  196,  262  (edit  1827). 

*  Heinecc.  de  Camb.  cap.  2,  §  8. 

*  Juosse,  sur  TOrdon.  1673,  art.  30, 
p.  123.  See  also  Story  on  Bills  of  Ex- 
change, §  19  ;  Green  leaf  on  Evid.  §§  172, 
190. 

*  Pardessus,  Droit  Comm.,  Tom.  2,  art 
313  ;  Troplong  do  Priv.  et  Hypoth.,  Tom. 

1  ;  Troplong  de  la  Vente,  nn.  879  to  913  ; 
Code  Civil  of  France,  art  1689  to  1698 ; 
id.  art.  2112 ;  id.  art.  1295  ;  Locre,  Esprit 
du  Code  deComm.,  Tom.  1,  Liv.  1,  tit.  8, 
1).  342. 

«  Post,  §  1055  ;  Stokes  r.  Holden,  1 
Keen,  145,  152,  153  ;  Stone  v.  Lidderdale, 

2  Anst  533;  Tunstall  v.  Boothby,  10 
Simons,  542,  649  ;  Wells  v.  Foster,  8  M, 
k  W.  149  ;  Langton  v.  Horton,  1  Hare, 
549,  556,  557. 
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coQtract.^  Indeed,  the  same  effect  takes  place  in  such  cases,  if  there 
be  an  actual  assignment ;  for  in  contemplation  of  equity,  it  amounts, 
not  to  an  assignment  of  a  present  interest,  but  only  to  a  contract  to 
assign,  when  the  interest  becomes  vested.^  Therefore  a  contingent 
legacy,  which  is  to  vest  upon  some  future  event,  such  as  the  legatee's 
coming  of  age,  may  become  the  subject  of  an  assignment,  or  a 
contract  of  sale.  So,  even  the  naked  possibility  or  expectancy  of  an 
heir  to  his  ancestor's  estate  may  become  the  subject  of  a  contract 
of  sale  or  settlement ;  and  in  such  a  case,  if  made  bond  fide  for  a 
valuable  consideration,  it  will  be  enforced  in  equity  after  the  death 
of  the  ancestor,  not  indeed  as  a  trust  attaching  to  the  estate,  but  as 
a  right  of  contract.* 

§  1040  d.  But,  although  such  assignments  are  valid  in  equity, 
yet  they  will  not  generally  be  carried  into  effect  in  favour  of  mere 
volunteers ;  nay,  not  in  favour  of  persons  claiming  under  the  con- 
sideration of  love  and  affection  (such,  for  instance,  as  a  wife  or 
children),  against  the  heirs  and  personal  representatives  of  the 
assignor,  but  only  in  favour  of  persons  claiming  for  a  valuable  con- 
sideration.'^    And  if  the  assignee  of  a  chose  in  dction  is  a  mere 


>  Stokes  V.  Holden,  1  Keen,  152,  153. 
See  Yates  v.  Maddan,  3  De  G.,  M.  &  G. 
532  ;  Spooner  v.  Payne,  10  id.  202  ;  Carle- 
ton  V.  Loighton,  3  Meriv.  667,  672,  and 
the  reporter's  note  (c). 

^  See  Purdew  v.  Jackson,  1  Russ.  1,  26, 
44   45   47   50. 

3  Hobson  V.  Trevor,  2  P.  Will  191  ; 
Beckley  v.  Newland,  2  P.  Will.  182; 
Wethered  v.  Wethered,  2  Sim.  183.  See 
Trull  V.  Eastman,  3  Met.  121.  Mr.  Fon- 
blanqne  has  remarked  :  '*  A  distinction  ap- 

yT)ears  to  have  been  taken  in  Wright  v. 
Wright,  1  Ves.  409,  between  assignments 
of  a  pos.sibility  of  an  iuberitance,  and 
assignments  of  a  possibility  of  a  chattel 
reaL  The  distinction  was,  however,  over- 
ruled ;  and  the  cases  of  Beckley  v.  New- 
land  and  Hobson  v.  Trevor  were  referred 
to  by  Lord  Hardwicke,  as  conclusive  upon 
the  point.  It  is  observable,  that  Ix)rd 
Kenyon,  C.  J.,  in  the  cose  of  Jones  v.  Roe, 
3  T.  11.  88,  put  the  case  of  an  heir,  dealing 
in  respect  of  his  hope  of  succession,  as  a 
void  contract ;  it  being  a  bare  possibility, 
and  not  the  subject  of  a  disposition  during 
the  life  of  the  ancestor;  from  which  it 
may  be  inferred,  that  damages  could  not 
be  recovered  at  law  for  non-performance 
of  such  a  contract ;  and  yet  it  api)ear8, 
from  the  above  cases  of  Beckley  v.  New- 
land,  and  Hobson  v.  Trevor,  that  such  a 
contract  would  be  decreed  in  equity,  if  for 
a  valuable  consideration.  This,  therefore, 
may  be  considered  an  instance,  in  which  a 
court  of  equity  will  decree  the  specific  per- 
formance of  a  contract,  though  damages 
could  not  be  recovered  at  law  Tor  the  non- 
performance of  it."    1  Fonbl.  Eq.  B.  1, 


ch.  4,  §  2,  note  (A) ;  anU,  §  1021.  Of  the 
doctrine  stated  in  the  text,  some  doubt 
may  perhaps  even  now  be  entertained  ;  for 
it  has  been  held  by  very  able  judges,  that 
the  expectancy  of  an  heir  presumptive  or 
apparent,  is  not  an  interest  or  a  possibility 
capable  of  being  made  the  subject  of  an 
assignment  or  contract.  Carleton  v.  Leigh- 
ton,  3  Meriv.  671,  672  ;  Jones  v.  Roe,  3 
T.  R.  93  ;  Harwood  v.  Tooke,  cited  1  Mad. 
Prec.  Ch.  437  ;  ibid.  548  (2d  edit.) ;  8.  o. 
2  Sim.  192.  The  language,  however,  of 
both  of  these  cases  seems  susceptible  of  an 
interpretation  consistent  with  the  text,  if 
we  suppose  the  learned  judges  were  refer- 
ring to  a  contiTict  or  assignment,  operating 
to  convey  an  interest  in  prcesenti.  Indeed, 
the  language  of  Lord  Eldon  in  Carleton  v. 
Leighton,  3  Meriv.  667,  672,  seems  to 
admit,  that  a  covenant  to  convey  the  ex- 
pectancy of  an  heir  might  be  good  by  way 
of  contract  to  be  enforced  when  the  estate 
descended  to  the  heir;  but,  in  reference 
to  Beckley  v.  Newland,  2  P.  Will  182,  V 
and  Hobson  v.  Trevor,  2  P.  WilL  191,  he 
said :  **  That  the  cases  cited  were  cases 
of  covenant,  to  settle  or  assign  property, 
which  should  fall  to  the  covenantor,  where 
the  interest,  which  passed  by  the  cove- 
vant,  was  not  an  interest  in  the  land,  but 
a  right  under  the  contract."  The  same 
doctrine,  as  to  the  obligatory  force  of  such 
a  contract,  was  fully  recognised  in  We- 
thered V.  Wethered,  2  Sim.  183  ;  ante, 
§  1021  ;  post,  §  1055  ;  Langton  v.  Horton, 
1  Hare,  549,  556,  557  ;  In  re  Ship  Warre, 
8  Price,  269  ;  Douglass  v.  Russell,  4  Sim. 
524 ;  s.  c.  1  M.  &  ^.  488. 
*  Wright  V.  Wright,  1  Ves.  412  ;  White- 
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nominal  holder,  and  has  no  interest  in  the  assigned  cJvoae  in  dction, 
it  has  been  held,  that  he  is  not  entitled  to  sue  in  his  own  name  in 
equity,  but  the  suit  should  be  brought  in  the  name  of  the  real  party 
in  interest^ 

§  1040  e.  There  are,  however,  certain  cases,  in  which  assignments 
will  not  be  upheld  either  in  equity  or  at  law,  as  being  against  the 
principles  of  public  policy.  Thus,  for  example,  an  officer  in  the 
army  will  not  be  allowed  to  pledge  or  assign  his  commission  by 
way, of  mortgage  ;  -  for  his  commission  is  an  honorary  personal  trust 
So,  the  full  pay,  or  half-pay  of  an  officer  in  the  army  or  navy,  is 
not,  upon  principles  of  public  policy,  assignable,  either  by  the  party, 
or  by  operation  of  law.^  For  officers,  as  well  upon  half-pay  as  full 
pay,  are  liable  at  any  time  to  be  called  into  service ;  and  it  has 
been  well  remarked,  that  emoluments  of  this  sort  are  granted  for  the 
dignity  of  the  state,  and  for  the  decent  support  of  those  persons  who 
are  engaged  in  the  service  of  it.  It  would,  therefore,  be  highly 
impolitic  to  permit  them  to  be  assigned  ;  for  persons,  who  are  liable 
to  be  called  out  in  the  service  of  their  country  ought  not  to  be  taken 
from  a  state  of  poverty.  And  it  has  been  added,  that  it  might  as 
well  be  contended,  that  the  salaries  of  the  judges,  which  are  granted 
to  support  the  dignity  of  the  state  and  the  administration  of  justice, 
may  be  assigned.'^  The  fact,  that  half-pay  is  intended  in  part  as  a 
reward  for  past  services,  does  not,  in  any  respect,  change  the  appli- 
cation of  the  principle ;  for  it  is  also  designed  to  enable  the  party 
to  be  always  in  readiness  to  return  to  the  public  service,  if  he  shall 
at  any  time  be  required  so  to  do.^  The  same  doctrine  has  been 
applied  to  the  compensation,  granted  to  a  public  officer  for  the 
reduction  of  his  emoluments,  or  the  abolition  of  his  office,  who,  by 
the  terms  of  the  grant,  might  be  required  to  return  to  the  public 
service.  For,  in  such  a  case,  the  object  of  the  government  is  to 
command  a  right  to  his  future  services,  and  to  enable  the  party  to 
perform  the  duties,  with  suitable  means  to  support  him.*     But  the 


field  V.  Faussett,  1  Yes.  891  ;  ante,  §§  706, 

786,  788,  798  a,  978.  Soe  also  Collyear 
V.  Countess  of  Mulsrave,  2  Keen,  81,  98  ; 
Collinson  v.  Pattrick,  2  Keen,  123,  134  ; 
Stokes  V.  Holden,  1  Keen,  145,  152,  153  ; 
Doungsworth  v,  Blair,  1  Keen,  795,  801, 
802 ;  Ellis  v,  Nimmo,  1  Lloyd  &  Goold, 
333  ;  HoUoway  v,  Headington,  8  Sim. 
224 ;  Jones  v.  Roe,  8  T.  R.  63,  94  ;  Jef- 
ferys  v.  Jetferys,  1  Craig  &  Phillips.  138, 
181  ;  ante,  §  433,  and  note,  §§  706,  706  a, 

787,  793  6,  973,  987';  Callaghan  t7.  Cal- 
lap;han,  8  C.  &  F.  874. 

^  Ante,  §§  607  a  to  607  c,  793  a,  973. 

2  Collyer  v.  Fallon,  1  Turn.  &  Russ. 
459.  But  see  L'Estrange  v.  L'Fstrange, 
13  Beav.  281.    And  see  Calisher  v,  Forbes, 


7  Ch.  109  ;  Addison  v.  Cox,  8  Ch.  76. 

»  Ajite,  §§  294,  1040,  note  ;  Davis  r. 
Duke  of  Marlborougli,  1  Swanst.  79  ; 
McCarthy  v.  Goold,  1  Ball  &  Beatt  387 ; 
Stone  V.  Lidderdale,  2  Anst  533.  l^rice 
V.  Lovett,  20  L.  J.  Rep.  (k.  s.)  Ch.  207. 

^  Per  Lord  Kenyon,  in  Flarty  v.  Odium, 
3  T.  R.  681  ;  Stone  v.  Lidderdale,  2  Anst 
533  ;  Tunstall  v.  Boothby,  10  Sim.  640  ; 
Grenfell  v.  Dean  of  Wintisor,  2  Beav.  544, 
549  ;  Davis  v.  Duke  of  Marlborough,  1 
Swanst.  79. 

'  Stone  r.  Lidderdale,  2  Anst.  683 ; 
Lidderdale  u  Duke  of  Montrose,  4  T.  R. 
248  ;  Priddy  r.  Rose.  3  Meriv.  102. 

«  Wells  V,  Foster,  8  M.  &  W.  149.  See 
Spooner  v,  Payne,  1  De  6.,  M.  &  G.  202 
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right  to  the  annuity  awarded  as  compensation  to  a  commissioner  of 
bankruptcy,  whose  duties  were  abolished  by  law,  passes  to  his  assignee 
in  insolvency,  although  the  annuity  depends  upon  the  annuitant's 
making  an  affidavit  of  certain  facts  before  each  payment.^  In  like 
manner,  the  profits  of  'a  public  office  would  seem,  upon  a  similar 
ground  of  public  policy,  not  to  be  assignable.^ 

§  1040/  But  it  has  been  thought,  that  a  different  principle  is 
properly  applicable  to  pensions,  either  for  life,  or  during  pleasure, 
which  are  granted  purely  for  past  services,  or  as  mere  honorary 
gratuities,  without  any  obligation  to  perform  future  services ;  for  it 
has  been  said,  that  as  in  such  a  case  no  future  benefit  is  expected 
by  the  state,  no  public  policy  or  interest  is  thwarted  by  allowing  an 
assignment  thereof.^  And  this  distinction  has  been  strongly  insisted 
upon  on  various  occasions.  But  it  may  be  fairly  questioned,  whether 
the  public  policy,  in  cases  of  pensions,  is  not  thereby  materially 
thwarted  and  overturned.  The  object  of  every  such  pension  is,  to 
secure  to  the  party  for  his  past  services  or  honourable  conduct,  a 
decent  support  and  maintenance  during  his  life,  or  duiing  the 
pleasure  of  the  government.  It  is  essentially  designed  to  be  for 
the  personal  comfort  and  dignity  of  the  party,  and  for  the  honour 
of  the  state,  and  to  promote  and  encourage  extraordinary  exertions 
for  the  public  service,  on  the  part  of  all  the  citizens  or  subjects. 
To  enable  the  party,  therefore,  to  assign  his  pension,  is  to  defeat  the 
very  pui'poses  of  the  government,  by  enabling  the  assignee  to  have 
all  the  benefit  of  the  bounty  of  the  government,  and  to  encourage, 
on  the  part  of  the  pensioner,  at  once,  indifference  and  profusion,  as 
well  as  to  expose  him  to  all  the  evils  of  poverty.  However  this  may 
be,  the  authorities  seem  strongly  to  support  the  right  of  assignment 
of  pensions. 

§  1040  g.  There  seems  still  to  be  some  doubt,  as  to  another  point 
connected  with  this  subject,  and  that  is,  whether  a  compensation  or 
pension,  granted  during  pleasure,  and  not  for  any  certain  time,  and 
revocable  in  its  own  nature,  is  properly  the  subject  of  an  assignment, 
as  being  of  too  uncertain  and  fleeting  a  character  to  pass  by  assign- 
ment ;  for,  although  mere  expectancies  may  properly  pass  by  assign- 
ment, yet  they  must  be  of  a  substantial  character,  and  not  ordinarily 
of  such  a  nature,  as  to  rest  in  the  pure  discretion  of  the  party  granting 
or  withholding  them  from  time  to  time,  at  his  pleasure.*    Upon  this 

1  Spooner  r,  Payne,  1  De  G.,  M.  &  G.  Wells  v.  Foster,  6  M.  &  W.  149  ;  Tnnstall 
202,  where  WelU  v.  Foster  is  distin-  v.  Boothby,  10  Sim.  649  ;  Ex  parte  Bat- 
guished.  tine,  4  Bam.  &  Adolph.  690.     See  Feistal 

2  Hill  V.   Paul,   8  C.   &  F.  295,  307  ;  v.  King's  College,  10  Beav.  491. 

Palmer  v.  Bate,  2  Brod.  &  Bingh.  673 ;  *  Lord  Kenyon,  in  Flarty  v.  Odium,  3 

Davis  V.  Duke  of  Marlborough,  1  Swanst.  T.  E.  681,  seemed  to  think  the  assignment 

79.     See  Nichols  v.  Davis,  4  C.  P.  80.  of  half-pay  would  be  void,  on  account  of 

'Stone  V,   Lidderdale,   2  Anst.    533;  its,beingaependent  upon  the  mere  pleasiire 
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ground,  the  salary  of  an  assistant  parliamentary  counsel  for  the 
treasury  has  been  held  to  be  not  assignable.^  A  distinction  has  also 
been  taken  between  the  case  of  an  assignment  of  the  arrearages  of 
full  pay,  or  half-pay,  or   other  compensation  connected   with  the 


of  the  crown,  and  too  uncertain  to  pass 
any  interest  therein  by  assignment.     See 
also  The  King  v.  The  Lords  Commiss.  of 
the  Treasury,  4  Adolph.  &  Ell.  976 ;  id. 
984  ;  ExparU  Ricketts,  4  Adolph.  &  Ell. 
999.     The   weight    of   authority    seems, 
however,  in  favour  of  the  assignability  of 
half-pay.     Tunstall  v.   Boothbv,  10  Sim. 
642,  549  ;  Wells  v.  Foster,   8*  M.  k  W. 
149.     In  this  last  case,  Mr.  Baron  Parke 
said  :  '*!  concur  in  the  opinion  that  this 
action    is    not    maintainable,    upon    the 
ground  that,  on  principles  of  public  policy, 
the  allowance  granted  to  the  defendant 
was  not  assignable  by  him.      It  is  not 
necessary  in  this  case  to  determine  whether 
this  is  an  allowance  to  which  the  defen- 
dant is  entitled  as  a  matter  of  indefeasible 
right,  or  whether  it  is  payable  only  during 
pleasure  ;  although  I  naye  a  strong  im- 
pression that  it  subsists  only  during  the 
loint  pleasure  of  the  Treasury  and  of  Par- 
liament, by  which  the  fund  for  its  pay- 
ment is  provided.     On  the  other  hand, 
even  if  it  be  payable  only  during  pleasure, 
it  appears  to  me,  that  it  is  not,  therefore, 
in  point  of  law,  the  less  assignable,  how- 
ever little  its  value  would  be  in  consequence 
of  its  being  liable  to  be  withdrawn  at  any 
moment.       But,   viewing  the  matter  on. 
the  ground  of  public  policy,   we  are  to 
look  not  so  much  at  the  tenure  of  this 
pension,   whether  it  is  held  for  Hfe  or 
during  pleasure,  as  whether  it  is,  in  either 
case,  such  a  one  as  the  law  ought  to  allow 
to  be  assigned.     The  correct  distinction 
made  in  the  cases  on  this  subject  is,  that  a 
man  may  always  assign  a  pension  given  to 
him  entirely  as  a  compensation  For  post 
services,  whether  granted  to  him  for  life, 
or  merely  during  the  pleasure  of  others. 
In  such  a  case  the  assignee  acquires  a  title 
to  it  both  in  equity  and  at  law,  and  may 
recover  back  any  sums  received  in  respect 
of  it  by  the  assignor,  after  the  date  of  the 
assignment.      But,  where  the  pension  is 
eranted  not  exclusively  for  past  services, 
but  as  a  consideration  for  some  continuing 
duty  or  service,  although  the  amoitnt  of  it 
may  be  influenced  by  the  length  of  the 
service  which  the  party  has  already  ]>er- 
formed,  it  is  agaipst  the  policy  of  the  law 
that  it  should  be  assignable.** 

1  Cooper  V.  Reilly,  2  Sim.  560.  But 
military  prize-money,  although  resting  in 
the  mere  Dount^  of  the  crown,  is  held  to 
be  different  in  its  nature  and  objects  from 
military  pay,  and  treated  as  a  right  of  pro- 
perty, rather  than  as  a  personal  pension 
or  reward.  Alexander  v.  Duke  of  Welling- 
ton, 2  Russ.  k  Mylne,  35  ;  Stevens  v. 
Bagwell,  15  Yes.  139,  152.  In  this  last 
case,  the  Master  of  the  Rolls  (Sir  William 


Grant)  said  :  **The  capture  of  the  fort  at 
Chinsurah,  in  July,  1781,  was  made  by 
The  Nymph,   sloop  of  war,   commanded 
by  Lieutenant  Stevens,  under  the  orders 
of  Sir  Edward  Hughes,  and  by  a  detach- 
ment of  the  East  India  Company's  forces. 
If  the  captured  effects  had,  alter  the  death 
of  Lieutenant  Stevens,  been  condemned  as 
prize  to  the  captors,  there  can  be  no  doubt 
that  his  share  would  have  passed  by  his 
will  ;    as  though  the  property  was  not 
completely  vested  in  the  captors  until  con- 
demnation, yet,  after  condemnation,  it  is 
by  relation  considered  as  thcira  from  the 
time  of  the  capture.     The  captured  effects 
being  condemned  to  the  crown,  no  right 
to  any  part  of  the  produce  can  accrue  to 
any  one,  except  by  the  gift  of  the  crown  ; 
and  as  Lieutenant  Stevens  died  before  an^ 
gift  was  made,  his  will  could  have  no  di- 
rect operation  u|>on  tlie  subject  of  that 
gift.     The  intention  of  the  crown,  in  all 
cases  of  this  kind,  is  to  put  what  is  in 
strictness  matter  of  bounty  upon  the  foot- 
ing of  matter  of  right.     The  service  per- 
formed is  thought  worthy  of  reward  ;  and, 
though  the  party  ^rforming  it  died  before 
payment,  the  claim  of  bounty  from  the 
crown  is  considered  as  transmissible  to  his 
representatives,  in  the  same  plight  and 
cundition  tis  the  claim  for  wages,  or  any 
other  stipulated  or  legal  remuneration  of 
service.     In  such  cases,  the  crown  never 
means  to  exercise  any  kind  of  judgment 
or  selection  with  regard  to  the  persons  to 
be  ultimately  benefited  by  the  gift     The 
representatives,  to  whom  the  crown  gives, 
are  those  who  legally  sustain  that  charac- 
ter.    But  the  gift  is  made  in  augmentation 
of  the  estate,   not  by  way  of   personal 
bounty  to  them.     They  take,   subject  to 
the  same  trusts,  upon  which  they  would 
have  taken  wages  or  prize-money,  to  which 
the  party,  from  whom  they  claim,  might 
have  been  legally  entitled. "  Lord  Brougham 
in  the  former  case  said:  *' Reference  hab 
been  made  to  the  case  of  Stevens  v.  Bag- 
well (15  Yes.  139),  where  that  which  was 
a  matter  of  bounty  is  put  upon  the  footing 
of  a  right.     So  far,  to  be  sure,   as  the 
question  regards  the  transmission  of  the 
right  from  the  grantee,  after  it  has  once 
vested  in  him,  he  may  sell  or  assign  the 
bounty ;  he  may  transmit  it  to  his  heir, 
or  sue  for  it,  and  say  it  has  become  a 
matter  of  right,  and  is  no  longer  bounty. 
But  is  there  a  shadow  of  pretence  for 
asserting,  that,  as  against  the  crown,  or 
against  trustees  standing  in  the  place  of 
the  crown,  prize  is  a  matter  of  rigiit,  and 
not  of  bounty  T    Such  a  decision  will  be 
sought  for  in  vain.'* 
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right  to  future  services,  and  the  case  of  an  assignment  of  the  future 
accruing  pay,  or  half-pay,  or  other  compensation ;  as  the  right  to 
the  arrearages  has  become  absolute,  and  the  assignment  thereof 
may  not  interfere  with  any  public  policy.^  It  seems,  also,  that  the 
profits  of  a  public  office  are  not  assignable,  even  for  the  benefit  of 
creditors.^ 

§  1040  L  So,  an  assignment  of  a  bare  right  to  file  a  bill  in  equity 
for  a  fraud,  committed  upon  the  assignor,  will  be  held  void,  as  con- 
trary to  public  policy,  and  as  savouring  of  the  character  of  mainten- 
ance, of  which  we  shall  presently  speak.^  So,  a  mere  right  of  action 
for  a  tort  is  not,  for  the  like  reason,  a«signable.^  Indeed,  it  has 
been  laid  down  as  a  general  rule,  that,  where  an  equitable  interest 
is  assigned,  in  order  to  give  the  assignee  a  locus  standi  in  judido, 
in  a  court  of  equity,  the  party  assigning  such  right  must  have  some 
substantial  possession,  and  some  capability  of  personal  enjoyment,  and 
not  a  mere  naked  right  to  overset  a  local  instrument,  or  to  maintain 
a  suit.* 


1  Tunstall  v.  Boothby,  10  Sim.  542, 
549  ;  Ellis  v.  Earl  Grey,  6  Sim.  214.  See 
also  Greenfell  v.  Dean  of  Windsor,  2  Bea- 
van,  544,  549. 

3  Hill  V.  Paul,  8  G.  &  F.  295.  But  see 
Arbuthnot  v,  NortoD,  5  Moore,  P.  G.  219  ; 
10  Jurist,  145. 

'  Prosser  v.  Edmonds,  1  Younge  k  GoU. 
481  ;  post,  §  1048. 

«  Hill  V.  Boyle,  4  £q.  260,  in  which 
case  cestui  qtte  trust,  in  consideration  of 
five  shillings,  had  assigned  the  moneys 
recoverable  for  an  alle^d  breach  of  trust 
to  the  plaintiff. 

^  Prosser  V.  Edmonds,  1  Yonnge&GoU. 
481,  496  to  499.  In  this  case,  Lora  Abinger 
examined  the  doctrine  at  larp;e,  and  said  : 
'*  With  respect  to  the  question  as  to  the 
validity  of  an  assignment  of  a  right  to  file 
a  bill  in  equity,  I  must  distinguish  between 
this  sort  of  case,  and  of  the  assignment  of 
a  chose  in  action  or  equity  of  reaemption. 
It  may  be  said,  that  the  assignment  of  a 
mortgaged  estate  is  nbthing  more  than  an 
assignment  of  a  right  to  file  a  bill  in  equity. 
But  the  equi^  of  redemption  arises  out  of 
an  interest,  though  onl^  a  partial  interest. 
Gourts  of  law  and  equity  treat  the  mort- 
gage as  a  mere  security,  and  there  is  an 
interest  left  in  the  mortgagor,  which  he 
maj  assign.  But  in  case  where  a  party 
assigns  his  whole  estate,  and  afterwards 
makes  an  assi^pment  generally  of  the  same 
estate  to  anouier  person,  and  the  second 
assignee  claims  to  set  aside  the  first  assign- 
ment as  fraudulent  and  void,  the  assignor 
himself  making  no  complaint  of  frond 
whatever,  it  appears  to  me  that  the  right 
of  the  secona  assignee  to  make  such  a 
claim  would  be  a  question  deserving  of 
great  consideration.  My  present  impres- 
sion is,  that  such  a  claim  could  not  be 


sustained  in  equity,  unless  the  party  who 
made  the  assignment  joined  in  the  prayer 
to  set  it  aside.  In  such  a  case,  a  second 
assignment  is  merely  that  of  a  right  to  file 
a  biU  in  equity  for  a  fraud  ;  and  I  should 
say,  that  some  authority  is  necessary  to 
show  that  a  man  can  assign  to  another  a 
right  to  file  a  bill  for  a  fraud  committed 
upon  himself.*'  And  again:  *'The  re- 
maining cause  of  demurrer,  namely,  that 
the  pluntiffs  have  no  right  to  equit- 
able relief,  raises  an  important  and  cunous 
question,  which  is  this,  whether  or  not 
parties,  who  either  become  purchasers  for 
a  valuable  consideration,  or  who  take  an 
assignment  in  trust  of  a  mere  naked  right 
to  file  a  bill  in  equity,  shall  be  entitled  to 
become  plaintifis  in  equity  in  respect  of 
the  title  so  acquired.  Now  in  the  course 
of  the  argument,  it  was  ur^ed,  that  an 
equitable  as  well  as  a  legal  interest  may 
be  the  subject  of  conveyance,  and  that  the 
assignee  or  a  chose  in  action  may  file  a  bill 
in  equity  to  recover  it,  although  he  cannot 
proceed  at  law  for  that  purpose.  But, 
where  an  equitable  interest  is  assigned,  it 
appears  to  me,  that,  in  order  to  give  the 
assignee  a  locus  staruii  in  a  court  of  equity, 
the  party  assigning  the  right  must  have 
some  substantia  possession,  some  capa- 
bility of  personal  enjoyment,  and  not  a 
mere  naked  ri^ht  to  overset  a  legal  instru- 
ment For  instance,  that  a  mortgagor 
who  conveys  his  estate  in  fee  to  a  mortga- 
gee, has  in  himself  an  couitAble  right  to 
compel  a  reconveyance,  wnen  the  mortage 
money  is  paid,  is  true.  But  that  is  a  right 
reserved  to  himself  by  the  original  secu- 
rity ;  it  is  a  right  coupled  with  possession 
and  receipt  of  rent,  and  he  is  protected  so 
long  as  tne  interest  is  paid  ;  and  it  does 
not  follow,  that  the  a.ssignee  of  the  mort- 
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§  1040  i.  In  a  very  late  case  ^  it  was  held  that  for  the  same  reasons 
which  induce  courts  of  equity  to  hold  assignments  of  half  pay  invalid, 
they  will  also  hold  an  assignment  of  her  alimony  made  by  a  married 
woman  judicially  separated  from  her  husband,  invalid.     For,  as  Lord 


gage  and  the  mortgagee  may  not  adjust 
their  rights  without  the  intervention  of  a 
court  of  e^juity.  In  the  present  case,  it  is 
impossible  that  the  assignee  can  obtain 
any  l)enefit  from  his  security,  except 
through  the  medium  of  the  court.  He 
purchases  nothing  but  a  hostile  right  to 
briog  parties  into  a  court  of  equity,  as  de- 
fendants to  a  bill  filed  for  the  purpose  of 
obtaining  the  fruits  of  his  purchase.  So, 
where  a  pei-son  takes  an  assignment  of  a 
bond,  he  has  the  possession  ;  and,  although 
a  court  of  equity  will  permit  him  to  file  a 
bill  on  the  bond,  it  does  not  follow  that 
he  is  obliged  to  go  into  a  court  of  equity 
to  enforce  payment  of  it.  So  other  cases 
might  be  stated  to  show,  that,  where 
equity  recognizes  the  assignment  of  an 
equitable  interest,  it  is  such  an  interest  as 
is  recognized  also  by  third  persons,  and 
not  merely  by  the  party  insisting  on  them. 
What  is  this  but  the  purchase  of  a  mere 
right  to  recover  ?  It  is  a  rule, — not  of  our 
law  alone,  but  of  that  of  all  countries  (see 
Yoet,  Comm.  ad  Pandect  Lib.  41,  tit.  1, 
§  38), — that  the  mere  right  of  purchase 
shall  not  give  a  man  a  right  to  legal  reme- 
dies. The  contrary  doctrine  is  nowhere 
tolerated,  and  is  against  good  policy.  All 
our  cases  of  maintenance  and  champerty 
are  founded  on  the  principle,  that  no  en- 
courai^ment  should  be  given  to  litigatioxi 
by  the  introduction  of  parties  to  enfoix;e 
those  rights,  which  others  are  not  disposed 
to  enforce.  There  are  many  cases  where 
the  acts  chained  may  not  amount  pre- 
cisely to  maintenance  or  champerty,  yet  of 
which,  upon  general  principles,  and  by 
analogy  to  such  acts,  a  court  of  equity 
will  discourage  the  practice.  Mr.  Girdle- 
stone  was  so  obliging:  as  to  furmsh  me 
with  a  case,  that  of  Wood  v.  DoWbes  (18 
Yes.  120),  in  which  it  appears  to  me,  that 
the  principle  laid  down  by  J^rd  Eldon 
goes  the  full  length  of  supporting  the 
j udgment  of  allowing  this  demurrer.  That 
was  a  bill  filed  to  set  aside  certain  convey- 
ances, which,  it  was  alleged,  were  obtained 
b^  the  defendant,  in  consequence  of  his 
situation  of  solicitor  to  the  plaintiflfs^  the 
estate  comprised  in  the  conveyance  not 
being  in  their  possession  at  the  time,  but 
subject  to  litigation.  Lord  Eldon,  in  de- 
creeing relief,  adopted  not  only  the  ground 
that  the  parly  was  the  solicitor  of  the 
plaintiffs,  but  that  the  transaction  was 
contrary  to  good  policy.  He  said  :  *  The 
objection,  therefore,  is  not  merely  that 
which  flows  out  of  the  relation  of  attorney 
and  client,  but  upon  the  fact  that  this 
was  the  purchase  of  a  title  in  litigation, 
with  reference  to  the  law  of  maintenance 


and  champerty  ;'.  and  he  accordingly  do- 
creed  the  conveyance  to  be  set  aside,  on 
the  gix)und  of  litigated  title.  Here  the 
proceeding  is  the  converse  of  that  in  Wood 
V.  Dovnies.  It  is  not  to  set  aside  the  con- 
veyance in  question,  but  to  establish  it. 
The  principle  is  the  ^ame  in  both  cases ; 
for  if,  under  the  present  circumstances, 
Robert  Todd  Jiad  filed  his  bill  against  the 
plaintiifs,  I  should  have  declared  it  to  be  a 
void  deed,  and  should  have  ordered  it  to 
be  set  aside.  Upon  the  same  facts,  there- 
fore, I  ought  to  refuse  to  establish  the  deed 
in  their  mvour.  But  the  case  does  not 
rest  here.  There  is  a  short  but  useful 
statute,  which  it  is  proper  to  refer  to,  that 
of  the  32nd  of  HeiL  Vlll.,  ch.  9,  which  is 
a  legislative  rule  on  the  subject,  and  con- 
sistent with  general  policy  and  the  prin- 
ciples of  courts  of  law  and  equity*.  Under 
the  statute,  if  the  person  who  parts  with 
his  title  has  not  been  in  actnal  possession 
of  the  land  within  a  year  before  the  sale, 
he,  as  well  as  the  buyer,  is  liable  to  the 
penal  consequejices  of  the  act.  I  do  not 
say  that  that  is  precisely  the  case  here, 
because  the  conveyance  purports  to  con- 
tain an  ulterior  trust  for  the  part^  assign- 
ing, and,  therefore,  an  action  could  not  be 
brought  against  him  on  the  statute.  At  the 
same  time,  it  is  to  be  observed,  that,  from 
many  cases  in  Anderson  and  Coke,  it  ap- 
pears that  courts  of  common  law  were 
favourable  to  actions  on  the  statutes,  con- 
sidering them  to  be  highly  beneficial,  and 
not  witnont  good  cause  to  be  restrained. 
It  has  been  uie  opinion  of  some  learned 
persons,  that  the  old  rule  of  law,  that  a 
chose  in  action  is  not  assignable,  was 
founded  on  the  principle  of  the  law  not 
permitting  a  sale  of  a  right  to  litigate. 
That  opinion  is  to  be  mot  mth  in  Sir 
WiUiain  Blackstone  and  the  earlier  re- 
porters. Courts  of  equity,  it  is  true,  have 
relaxed  that  rule,  but  only  in  the  cases 
which  I  have  mentioned,  where  something 
more  than  a  mere  right  to  litigate  has 
been  assigned.  Where  a  valuable  con- 
sideration has  passed,  and  the  party  is  put 
in  possession  of  that  which  he  might  ac- 
quire without  litigation,  there  conrts  of 
equity  will  allow  the  assignee  to  stand  in 
the  right  of  assignor.  This  is  not  that 
case.  Robert  T(MLd,  when  he  assigned, 
was  in  possession. of  nothing  but  a  mere 
naked  right  He  could  obtain  nothing 
without  filing  a  bill.  No  case  can  bo 
found,  which  decides  that  such  a  right 
can  be  the  subject  of  assignment^  either  at 
law  or  in  equity."  Posij  %  1048,  note. 
1  In  re  Robinson,  27  Ch.  D.  160. 
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Justice  Ciotton  observed^  "  AlimoDy  was  a  sum  having  regard  to  the 
means  of  husband  and  wife  which  the  court  thought  right  to  be  paid 
for  her  maintenance  from  time  to  time,  and  the  court  might  alter  it 
from  time  to  time.  Alimony  was  not  in  the  nature  of  property,  but 
simply  an  allowance  to  provide  for  the  daily  maintenance  of  the 
wife." 

§  1041.  The  distinction  between  the  operation  of  assignments  at 
law,  and  the  operation  of  them  in  equity,  may  be  very  familiarly 
shown  by  a  few  illustrations,  derived  from  cases  of  bailments  and 
consignments.  In  the  common  case,  where  money  or  other  property 
is  delivered  by  a  bailor  to  B.  for  the  use  of  C,  or  to  be  delivered  to 
C,  the  acceptance  of  the  bailment  amounts  to  an  express  promise 
from  the  bailee  to  the  bailor,  to  deliver  or  pay  over  the  property 
accordingly.  In  such  a  case,  it  has  been  said,  that  the  person,  for 
whose  use  the  money  or  property  is  so  deUvered  may  maintain  an 
action  at  law  therefor  against  the  bailee,  without  any  further  act  or 
assent  on  the  part  of  the  bailee ;  for  a  privity  is  created  between 
them  and  the  original  undertaking.^  But  of  this  doctrine  some  doubt 
may  perhaps  be  entertained,  unless  there  is  some  act  done  by  the 
bailee ;  or  some  promise  made  by  him,  whereby  he  shall  directly 
contract  an  obligation  to  such  person  to  deliver  the  money  or  other 
property  over  to  him ;  otherwise  it  would  seem,  that  the  only  contract 
would  be  between  the  bailor  and  his  immediate  bailee.^  But  be  this 
as  it  may,  it  is  certain  that  a  remedy  would  lie  in  equity  under  the 


^  Story  on  Bailments,  §  103  ;  Israel  v. 
Douglass,  1  H.  Black,  242;  Bac.  Abr. 
Bailment^  D.  ;  Farmer  v.  Russell,  1  Bos. 
k  Pull.  296  ;  Priddy  v.  Rose,  3  Meriv.  86, 
102  ;  Row  D.  Dawson,  1  Yes.  331. 

^  See  Pigott  v.  Thompson,  3  Bos.  & 
PulL  149  ;  Williams  v,  Everett,  14  East, 
582  ;  Yates  v.  Bell,  3  Bam.  k  Aid.  643  ; 
Orant  v.  Austen,  3  Price,  58 ;  post,  §§  1042, 
1047  ;  Story  on  Bailm.  §  103  ;  Prosser  v, 
Edmonds,  1  Younge  &  Ck)ll.  481,  496  to 
499 ;  Lilly  v.  Hayes,  5  Adolph.  &  £llis, 
548.  See  ante,  §§  972,  1036  b  ;  post,  §  1196  ; 
Comyns's  Digest,  Action  upon  the  Case 
on  Assumpsit,  B.  13.  There  is  certainly 
some  confusion  in  the  cases  in  the  books 
on  this  subject.  Lord  Alvanley,  in  Pigott 
V,  Thompson,  3  Bos.  &  PuU.  149,  seems 
to  have  thought,  that  if  A.  lets  land  to 
B.,  in  consideration  of  which  B.  promises 
to  pay  the  rent  to  C,  the  latter  may 
maintain  an  action  on  that  promise.  But 
he  said  that  his  brothers  thought  differ- 
ently. So  in  Marchington  v.  Yemon, 
cited  in  1  Bos.  k  PulL  101,  note,  Mr.  Jus- 
tice BuUer  is  reported  to  have  said,  that 
if  one  person  mcucos  a  promise  to  another 
for  the  benefit  of  a  thira,  that  tbii-d  may 
maintain  an  action  upon  it.  Probably  it 
will  be  found,  upon  a  thorough  examina- 
tion of  the  cases,  that  the  true  principle, 


on  which  they  have  proceeded  is,  that 
where  the  promise  is  construed  to  be 
made  to  A.,  for  the  use  or  benefit  of  B., 

A.  alone  can  maintain  an  action  thereon. 
But  if  there  is  promise  in  general  terms, 
which  may  be  construed  to  be  made  to 

B.  throi^hA.,  there  B.  may  maintain  an 
action  thereon.  The  case  of  Williams 
V,  Everett,  14  East,  582,  contains  the 
fullest  expositions  of  the  doctrine.  See 
also  the  reporter's  learned  note  (a)  to 
Pigott  V.  Thompson,  8  Bos,  &  Pull.  149. 
See  also  Martyn  i;.  Hind,  Cowp.  437  ;  s. 
p.  LiUy  V.  Hayes,  5  Adolph.  k  Ellis,  543. 
In  Ex  parte  Soutli,  3  Swanst.  393,  Lord 
Eldon  said  :  *'  It  has  been  decided  in 
bankruptcv,  that  if  a  creditor  gives  an 
order  on  his  debtor  to  pay  a  sum  in  dis- 
charge of  his  debt,  and  that  order '  is 
shown  to  the  debtor,  it  binds  him ;  on 
the  other  hand,  this  doctrine  has  been 
brought  into  doubt  by  some  decisions  in 
the  courts  of  law,  who  require  that  the 
party  receiving  the  order  should  in  some 
way  enter  into  a  contract.  That  has  beeu 
the  course  of  their  decisions,  but  is  cer- 
t^jdnly  not  the  doctrine  of  this  court." 
See  also  Fitzgerald  v.  Stewart,  2  Sim.  333  ; 
8.  c.  2  Russ.  k  M*  457  ;  Lett  v.  Morris,  4 
Sim.  609. 
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like  circumstances,  as  a  matter  of  trust ;  for  it  isJaid  down  in  a  work 
of  very  hgh  authority,  "  If  a  man  gives  goods  or  chattels  to  another 
upon  trust,  to  deliver  them  to  a  stranger,  chancery  will  oblige  him  to 
do  it."  1 

§  1042.  But  if  a  remittance  be  made  of  a  bill  to  a  bailee  to  collect 
the  amount,  and  also  to  pay  the  proceeds,  or  a  part  thereof,  to  certain 
enumerated  creditors ;  there  it  has  been  held  that  the  mere  receipt 
of  the  bill,  and  even  the  collecting  of  the  contents,  will  not  necessarily 
amount  to  such  an  appropriation  of  the  money  to  the  use  of  the 
creditors,  as  that  they  can  maintain  a  suit  at  law  for  the  same,  if 
there  are  circumstances  in  the  case  which  repel  the  presumption  that 
the  bailee  agreed  to  receive,  and  did  receive,  the  money  for  the  use 
of  the  creditors.-  For  until  such  assent,  express  or  implied,  no  action 
could,  before  the  Judicature  Acts,  have  been  brought  at  law,  any 
more  than  an  action  could  have  been  brought  against  a  debtor  with- 
out such  assent,  if  a  debt  were  assigned  by  a  creditor,  in  favour  of  the 
assignee.^ 

§  1043.  So,  if  a  draft  or  order  is  drawn  on  a  debtor  for  a  part  or 
the  whole  of  the  funds  of  the  drawer  in  his  hands ;  such  a  draft  did 
not  entitle  the  holder  to  maintain  a  suit  at  law  against  the  drawee, 
unless  the  latter  assented  to  accept  or  pay  the  draft.*  The  same 
principle  applied  to  a  case,  where  an  equitable  (but  not  legal)  interest 
in  specific  property,  in  the  hands  of  a  bailee  or  factor,  was  intended 
to  be  transferred  by  an  assignment  to  creditors ;  or  where  specific 
property  was  remitted  on  consignment  for  sale,  with  directions  to 
apply  the  proceeds  to  the  payment  of  certain  specified  creditors.  In 
each  of  these  cases,  some  assent  to  the  appropriation,  express  or 
implied,  by  the  bailee  or  consignee,  must  have  been  established,  to 
justify  a  recover}'  at  law  by  the  creditors.^ 

§  1044.  But  in  cases  of  this  sort,  the  transaction  will  have  a  very 
different  operation  in  equity.  Thus,  for  instance,  if  A.,  having  a  debt 
due  to  him  from  B.,  should  order  it  to  be  paid  to  C,  the  order  would 
amount  in  equity  to  an  assignment  of  the  debt,  and  would  be  en- 
forced in  equity,  although  the  debtor  had  not  assented  thereto.*  The 
same  principle  would  apply  to  the  case  of  an  assignment  of  a  part  of 
such  debt."^     In  each  case,  a  trust  would  be  created  in  favour  of  the 


^  Cora.  Dij?.  Cha7uxry,  4  W.  6  ;  id.  2  A. 
1  ;  anU,  §  458,  note  (4).  See  also  Scott  v» 
Porcher,  3  Meriv.  668,  659. 

2  Williams  v.  Everett,  14  East,  582  ; 
Yates  V.  Bell,  3  Barn.  &  Aid.  643  ;  Grant 
V,  Austen,  3  Price,  58. 

»  De  Bcmales  r.  Fuller,  14  East,  590, 
note  ;  post,  §  1196. 

*  Adams  v.  Claxton,  6  Ves.  281. 

*  Ibid.  ;  Williams  r.  Everett,  14  East, 
582  ;  Yates  v.  Bell,  3  Bam  k  Aid.  643  ; 
Baron  V.  Husband,  4  Bnm.  k  Adolph.611  ; 


ante,  §  1042,  note. 

<  AiUe,  §§962,  973  ;  Ex  parU  South,  S 
Swanst.  893  ;  Lett  v.  Morris,  4  Sim.  607  ; 
Ex  parte  Alderson,  1  Mad.  53  ;  Collyer  v. 
Fallon,  1  Turn,  k  Russ.  470,  476,  476  ; 
Adams  v.  Claxton,  6  Yes.  230 ;  Row  v. 
Dawson,  1  Yes.  331  ;  Priddy  «.  Rose,  2 
Meriv.  86,  102 ;  Morton  v.  Navlor,  1  Hill, 
N.  Y.  583  ;  so  now  at  law  also  Brice  «. 
Bannister,  8  Q.  B.  D.  569. 

7  Ibid.  ;  Smith  v.  Everett,  4  Bro.  Ch. 
64  ;  Lett  v.  Morris,  4  Sim.  607  ;  Morton 


§  1042—1046.] 


ASSIGNMENTS. 


701 


equitable  assignee  on  the  fund,  and  would  constitute  an  equitable  lien 
upon  it. 

§  1045.  In  regard  to  the  other  class  of  cases,  above  suggested, 
namely,  those  where  the  question  may  arise  of  an  absolute  appropria- 
tion of  the  proceeds  of  an  assignment  or  remittance,  directed  to  be 
paid  to  particular  creditors,  courts  of  equity,  like  courts  of  law,  will 
not  deem  the  appropriation  to  the  creditors  absolute,  until  the 
creditors  have  notice  thereof,  and  have  assented  thereto.  For,  until 
that  time,  the  mandate  or  direction  may  be  revoked  or  withdrawn ; 
and  any  other  appropriation  made  by  the  consignor  or  remitter  of 
the  proceeds.^  The  true  test,  whether  an  absolute  appropriation  is 
made  out,  or  not,  depends  upon  the  point,  at  whose  risk  the  property 
is ;  and,  until  the  creditor  has  consented,  the  property  will  clearly  be 
at  the  risk  of  the  assignor  or  remitter.-  But  if,  upon  notice,  the 
creditors  should  assent  thereto,  and  no  intermediate  revocation  should 
have  been  made  by  the  assignor  or  remitter ;  there,  in  equity,  the 
assignee  or  mandatary  will  be  held  a  trustee  for  the  creditors,  and 
they  may  maintain  a  bill  to  enforce  a  due  performance  of  the  trust. 
For,  although  the  assignee  or  mandatary  has  a  perfect  right,  in  such 
a  case,  to  refuse  the  trust ;  yet  he  cannot  act  under  the  mandate, 
and  receive  the  proceeds,  and  hold  them  dischai*ged  from  the  trust, 
thus  created,  and  still  subsisting  between  the  mandator  and  the 
creditors.*  The  property  comes  to  his  hands,  clothed  with  the  trust, 
by  the  act  of  parties,  competent  to  create  and  establish  it ;  and  his 
assent  is  in  no  just  sense  necessary  to  give  validity  to  it  in 
equity.  If,  at  the  time  of  such  assignment  or  remittance,  the  veiy 
arrangement  and  appropriation  of  the  proceeds  had  been  actually 
made  between  the  assignor  or  remitter  and  the  creditors,  it  would 
clearly  bind  the  proceeds  in  the  hands  of  the  assignee  or  manda- 
tary, subject  to  such  appropriation,  whether  he  assented  to  it  or  not.* 
And  it  can  make  no  just  difference,  that  the  arrangement  is  subse- 
quently made  by  the  same  parties,  as  they  still  remain  competent  to 
enter  into  it.^ 

§  1046.  It   is  true,  that,  in  every  case,  where  a  consignment  or 


t'.  Naylor,  1  HiU,  N.  Y.  583  ;  Watson 
V.  Duke  of  WellingtoQ,  1  Russ.  &  M.  602, 
605. 

*  Scott  V.  Porcher,  8  Meriv.  662.  See 
also  Acton  v.  Woodgate,  2  ^lylne  & 
Keen,  462  ;  Wallwyn  v.  Coutts,  3  Meriv. 
707,  708  ;  8.  c.  3  Sim.  14  ;  Garrard  r.  Lord 
Lauderdale,  4  Russ.  <$c  Mylne,  451  ;  Gas* 
kell  V.  Gaskell,  2  Younge  &  Jer>'.  502; 
Maber  v.  Hobba,  2  Younge  &  Jerv.  327  ; 
[Glegg  V.  Rees,  L.  R.  7  Ch.  App.  71] ; 
anU,  §  972,  and  note  ;  §§  1036  a,  1036  b. 
Acquiescence,  e.g.,  refbaining  to  sue,  as 
stipulated  in  deed,  may  have  the  same 
ffect  as  .direct    assent.     Jn    re    Baber's 


Trusts,  10  Eq.  654. 

^  Williams  v.  Everett,  14  East,  582. 

3  See  Yates  v.  Bell,  3  Barn,  k  Aid. 
643  ;  ante,  §§  1036  a,  1036  b.  And  equity 
would  enjoin  a  suit  by  the  assignor  to 
recover  a  debt  included  in  the  assignment 
for  his  own  benefit.  Jeffs  v.  Day,  1  Q.  B. 
372. 

■»  See  Fitzgerald  r.  Stewart,  2  Sim.  333  ; 
ante,  §  1044. 

*  Sec  Watson  r.  Duke  of  Wellington, 

1  Russ.  &  Mylne,  602  ;  Hassall  v.  Smithers, 
12  Ves.  119.     But  see  Ex  parte  Hey  wood, 

2  Rose,  355. 
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remittance  is  made,  with  orders  to  pay  over  the  proceeds  to  a  third 
person,  the  appropriation  is  not  absolute ;  for  it  amounts  to  no  more 
than  a  mandate  from  a  principal  to  his  agent,  which  can  give  no 
right  or  interest  to  a  third  person  in  the  subject  of  the  mandate. 
It  may  be  revoked  at  any  time  before  it  is  executed,  or,  at  least, 
before  any  engagement  is  entered  into  by  the  mandatary  with  the 
third  person,  to  execute  it  for  his  benefit;  and  it  will  be  revoked 
by  any  prior  disposition  of  the  property,  inconsistent  with  such 
execution.^  But  if  no  revocation  is  made,  and  the  mandate  con- 
tinues in  full  force,  the  trust,  as  such,  continues  for  the  benefit  of 
such  third  person,  who,  after  his  assent  thereto,  notified  to  the 
mandatary,  may  avail  himself  of  it  in  equity,  without  any  reference 
to  the  assent  or  dissent  of  the  mandatary  upon  such  notice;  for 
his  receipt  of  the  property  binds  him  to  follow  the  orders  of  his 
principal.2 

§  1047.  In  order  to  constitute  an  assignment  of  a  debt  or  other 
chose  in  action,  in  equity,  no  particular  form  is  necessary.  A  draft 
drawn  by  A.  on  B.,  in  favour  of  C,  for  a  valuable  consideration, 
amounts  (as  we  have  seen)  to  a  valid  assignment  to  C.  of  so  much  of 
the  funds  of  A.  in  the  hands  of  B.*  So  indorsing  and  delivering  a 
bond  to  an  assignee  for  a  valuable  consideration  amounts  to  an 
assignment  of  the  bond.*  Indeed;  any  order,  writing,  or  act,  which 
makes  an  appropriation  of  a  fund,  amounts  to  an  equitable  assign- 
ment of  that  fund.^  The  reason  is,  that  the  fund,  being  matter  not 
before  the  Judicature  Acts,  assignable  at  law,  nor  capable  of  manual 
possession,  an  appropriation  of  it  is  all  that  the  nature  of  the  case 
admits  of,  and  therefore  it  is  held  good  in  equity.  An  assignment  of 
a  debt  may  be  by  parol,  as  well  as  by  deed.*  As  the  assignee  is  gene- 
rally entitled  to  all  the  remedies  of  the  assignor,  so  he  is  generally 
subject  to  all  the  equities  between  the  assignor  and  his  debtor .7    But, 


i  Scott  V.  Porcher,  3  Meriv.  662,  664 ; 
Acton  V.  Woodgate,  2  Mylne  &.  Keen,  492  j 
a»<«,  §§972,  1036  a,  1036  6. 

3  Hassall  v.  Smithers,  12  Ves.  119,  122. 

3  Ante,  §  1043  ;  Row  v.  Dawson,  1  Ves. 
332  ;  Crowfoot  v.  Gurney,  9  Bing.  372 ; 
Smith  V.  Everett,  4  Bro.  Ch.  64  ;  Field  v. 
Megan,  4  C.  P.  660. 

^  Row  V.  Dawson,  1  Ves.  832  ;  Ryall 
V.  Rowles,  1  Ves.  348,  375 ;  Townsend  v. 
Windham,  2  Ves.  6  ;  1  Mad.  Pr.  Ch.  484  ; 
£x  parte  Alderson,  1  Mad.  53 ;  Bum  v. 
(;arvalho,  4  Mylne  &  Craig,  690,  702  ; 
Yeates  v.  Groves,  1  Ves.  Jr.  280,  281 ;  Ex 
parte  South,  8  Swanst.  893. 

*  Morton  v,  Naylor,  1  Hill,  N.  Y.  683  ; 
Burn  17.  Carvalho,  4  Mylne  &  Craig,  690, 
702. 

«  Heath  v.  Hall,  4  Taunt.  326  to  328 ; 
s.  c.  2  Rose,  271  ;  Tibbitts  v.  George,  5 
Adolph.  k  EllU,  107,  115,  116. 


7  1  Mad.  Pr.  Ch.  435,  436  ;  Priddy  v. 
Rose,  3  Meriv.  86  ;•  Coles  v.  Jones,  2  Vem, 
692  ;  jfostf  §1057.  But  where  agreement 
of  parties  calls  for  an  obligation  ninning 
to  ** bearer,"  and  the  obligation  is  made 
to  run  to  "bearer,"  accoixlingly  equity 
will  give  it  effect  according  to  the  intent, 
and  a  bond  ^ide  purchaser  can  enforce  it 
without  liability  to  the  equities  between 
the  original  parties.  JBx  parte  New  Zea- 
land Banking  Co.,  8  Ch.  154.  So  where, 
under  similar  circumstances,  a  debenture 
run  to  "order."  Hx  parte  City  Bank, 
3  Ch.  758  ;  but  otherwise,  where,  though 
the  debenture  ran  to  "holder,"  the  con- 
tract under  which  it  was  issued  did  not 
call  for  bonds  payable  to  holder.  In  re 
Natal  Investment  Co.,  8  Ch.  356.  And 
wherever  the  terms  of  the  contract  show 
the  intent  that  it  should  be  assiffnable  free 
of  the  equities  of  the  originiQ    parties, 


. 
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in  order  to  perfect  his  title  against  the  dehtor,  it  is  indispensable  that 
the  assignee  should  immediately  give  notice  of  the  assignment  to  the 
debtor ;  for,  otherwise,  a  priority  of  right  may  be  obtained,  by  a  sub- 
sequent assignee,  or  the  debt  may  be  dischaiged  by  a  payment  to  the 
assignor  before  such  notice.^ 

§  1047  a.  In  cases  of  assignments  of  a  debt,  where  the  assignor 
has  collateral  security  therefor,  the  assignee  will  be  entitled  to  the 
full  benefit  of  such  securities,  unless  it  is  otherwise  agreed  between 
the  parties.  Thus,  for  example,  the  assignee  of  a  debt  secured  by 
a  mortgage,  will  be  held  in  equity  entitled  to  the  benefit  of  the 
mortgage.  So,  in  equity,  if  a  debtor,  having  goods  in  the  hands  of 
his  agent  at  a  foreign  port,  sends  a  letter  to  his  creditor  C,  promising 
to  direct  B.  to  deliver  over  the  goods  to  D.  as  the  agent  of  C.  at  the 
port,  and  while  the  letter  is  on  its  way  to  B.  the  debtor  becomes 
bankrupt,  the  creditor  will  still  be  held  entitled  to  the  goods.^ 

§  1048.  It  is  principally  in  cases  of  assignments  that  courts  of 
equity  have  occasion  to  examine  into  the  doctrine  of  champerty  and 
maintenance  ;  and  therefore  it  may  be  here  proper  to  glance  at  this 
important  topic.  Champerty  {campi  partitio)  is  properly  a  bargain 
between  a  plaintiff  or  a  defendant  in  a  cause,  campv/m  partire,  to 
divide  the  land  or  other  matter  sued  for  between  them,  if  they 
prevail  at  law ;  whereupon  the  champertor  is  to  carry  on  the  party's 
suit  at  his  own  expense.^  Maintenance  (of  which  champerty  is  a 
species)  is  properly  an  oflScious  intermeddling  in  a  suit,  which  no  way 
belongs  to  one,  by  maintaining  or  assisting  either  party  with  money 
or  otherwise,  to  prosecute  or  defend  it.*  Each  of  these  is  deemed  an 
offence  against  public  justice,  and  punishable  accordingly,  both  at  the 
common  law  and  by  statute,  as  tending  to  keep  alive  strife  and  con- 
tention, and  to  pervert  the  remedial  process  of  the  law  into  an  engine 
of  oppression.^ 


equity  will  effectuate  the  intent,  e.g.y  in 
case  of  open  letter  of  credit.  Ex  parte 
Asiatic  Banking  Co.,  2  Ch.  891  ;  and  see 
Dickson  v.  Swansea,  &c.,  R.  Co.,  4  Q.  B. 
44 ;  Graham  v.  Johnson,  S  Eq.  86.  A 
debt,  accrued  due  after  notice  of  assi^- 
ment,  though  on  a  contract  entered  into 
bofora  such  notice,  e.g.^  rent  on  a  lease, 
cannot  be  set-off  unless  the  transactions 
are  so  connected  as  to  show  that  a  set-off 
was  originally  intended.  Watson  v,  Mid- 
AVales  R.  Co.,  2  C.  P.  593  ;  and  see  Higgs 
V,  Northern  A.  Tea  Co.,  4  Ex.  387. 

^  Foster  «.  Blackstone,  1  M.  &  Keen, 
297 ;  Timson  v.  Ramsbottom,  2  Keen,  85  ; 
Meux  V,  Bell,  1  Hare,  Ch.  73 ;  ante, 
§§  421  a,  399,  note  (1),  1035  a;  post, 
§1057;  Green  v.  Ingham,  L.  R.  2  C.  P. 
525. 

^  Bum  V.  Canralho,  4  Mylne  &  Craig, 
690. 


3  4  Black.  Comm,  135 ;  2  Co.  Inst 
564  ;  Williams  v.  Protheroe,  3  Younge  Sl 
Jerv,  139. 

"*  4  Black.  Comm.  135. 

^  Ibid.  Uawkius,  in  his  Pleas  of  the 
Crown,  Vol.  1,  B.  1,  ch.  86,  §  1  (Leach's 
edit.  1795),  says:  ''It  seemeth  to  be  a 
high  offence  at  common  law  to  buy  or  sell 
any  doubtful  title  to  lands  known  to  be 
disputed,  to  the  intent  that  the  buyer 
may  carry  on  the  suit,  which  the  seller 
doth  not  think  it  worth  his  while  to  do, 
and  on  that  consideration  sells  his  pre- 
tensions at  an  under  rate.  And  it  seemeth 
not  to  be  material  whether  the  title  so  sold 
be  a  good  or  a  bad  one,  or  whether  the 
seller  were  in  possession  or  not,  unless 
possession  were  lawful  and  uncontested." 
This  is  laying  down  the  doctrine  veiy 
broadly,  and  more  broadly  than  it  is  laid 
down  in    Blackstone's    Commentaries    (4 
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§  1048  a.  But  the  doctrine  of  the  common  law  as  to  champerty 
and  maintenance  is  to  be  understood  with  proper  limitations  and 
qualifications,  and  cannot  be  applied  to  a  person  having  an  interest 
or  believing  that  he  has  an  interest  in  the  subject  in  dispute,  and 
bond  fide  acting  in  the  suit ;  for  he  may  lawfully  assist  in  the  defence 
or  maintenance  of  that  suit.^     In  the  very  late  case  of  Bradlaugh  v. 


Black.   Comin.    135).     The  statute  of  32 
Henry  VIII.  ch.   9,  provides,    "that  no 
person  or  persons  whatsoever  shall  bargain, 
buy,  or  sell,  or  by  any  ways  or  means, 
obtain,  get,  or  have  anjr  pretended  rights 
or  titles  to  take,  promise,  grant,  or  cove- 
nant to  have  any  right  or  title  of  any 
person  or  persons  to  any  manors,  lands, 
tenements,  or  hei-editaroents,  but  if  (un- 
less) such  person  or  persons,  their  ances- 
tors,  or  they  by  whom  they  claim  the 
same,  have  been  in  possession  of  the  same, 
or  the  reversion  or  remainder  thereof,  or 
taken  the  rents  and  profits  thereof,  by  the 
space  of  one  whole  year  next  before  the 
said  bargain,  covenant,  grant,  or  promise 
made  upon  pain,"  &c.     [2  Hawk.  Pleas  of 
the  Crown,  by  I^each,  B.   1,  ch.  86,  §  4.] 
Mr.   Russell  (on   Crimes,    Vol.    1.    B.   2, 
ch.  21,  p.  296)  says  :  **  Maint;enance  seems 
to  signify  an  unlawful  taking  in  hand,  or 
upholding  of  quarrels  or  sides  to  the  dis- 
turbance or  hindrance  of  common  right. 
This    may    be,    where    a   person    assists 
another  in  his  pretensions  to  lands  by 
taking  or  holding  the  possession  of  them 
by  force  or  subtilty,   or  where  a  person 
stirs  up  quarrels  and  suits  in  relation  to 
matters  wnerein  he  is  in  no  ways  con- 
cerned ;  or  it  may  be,   where  a  person 
officiously  intermeddles  in  a  suit  depend- 
ing in  a  court  of  justice,  and  in  no  way 
belonging  to  him,  by  assisting  eitlier  party 
with  money,  or  otherwise,  in  the  prosecu- 
tion or  defence  of  such  suitl     Where  there 
is  no  contract  to  have  a  part  of  the  thing 
in  suit,  the  party  so  intermeddling  is  said 
to  be  guilty  of  maintenance.     But  if  tlie 
party  stipulates  to  have  part  of  the  thing 
in  suit,   nis  offence  is  called  champerty.  ' 
It  would  seem,  that,  where  a  party  pur- 
chases the  whole  matter  in  controversy, 
and  brings  the  suit  not  to  support  the 
title  of  another,  but  to  support  his  own 
title,  the  case  would  not  fall  witliin  the 
predicament    either    of   maintenance    or 
champerty,  as  thus  defined  by  Mr.  Eussell 
or  by  Mr.  Justice  Blackstone,  althoujjh  it 
may  be  within  the  scope  of  the  offence 
described  by  Hawkins,  or  of  the  statute  of 
32  Henry  VIII.  ch.  9,  respectng  the  buy- 
ing or  selling  of  pretenued  or  disputed 
titles.     Be  this  as  it  may,  it  seems  diffi- 
cult to  perceive  how  the  language  can  be 
applied  to  matters  of  trust  in  lands,  actual 
or  constructiw,  where  the  trust,  although 
disputed,  falls  within  the  jurisdictioa  of 
a  court  of  equity.     The  case  of  a  bill, 
brought  for  a  specifif*.  performance  of  a 


disputed  contract  respecting  the  purchase 
of  lands,  by  an  assignee  of  the  seUer  or 
buyer,  turns  upon  the  ground  of  trust; 
and  yet  it  has  been  uniformly  held  to  be 
within  the  jurisdiction  of  couits  of  equity. 
Fosty  §§  1049  to  1051.     So  the  case  of  the 
assignment  of  a  disputed  debt,  or  chose  m 
action,  or  covenant,  has  been  held  a  good 
assignment  in  equity.     See  posly  §§  105S, 
1054,   1057.     The  time    distinction    will, 
^lerhaps,  be  found  to  be,  that  the  doctrine 
of  maintenance  and  champerty,  and  buying 
protended  titles,   applies    only    to   cases 
where  there  is  an  adverse  right  claimed 
under  an  independent  title,  not  in  privity 
with  that  of  the  assignor  or  seller,  and  not 
under  a  disputed  right,  claimed  in  privity, 
or  under  a  trust  for  the  assignor  or  seller. 
It  is  not  strictly  maintenance  for  a  stranger 
to  advance  money  for  or  to  agree  to  pay 
the  costs  of  a  suit  not  yet  commenced ; 
for  the  offence  cousists  in  such  acts  done 
after  a  suit  is  commenced.      But  court^s 
of  equity  deem  such  acts  as  savouring  of 
maintenance  ;  and  therefore  will  not  en- 
force any  contracts  or  rights  growing  out 
of  them.     Wood  v.  Downes,  18  Ves.  125. 
In  Harrington  v.  Long  (2  Mvlne  k  K. 
592),    the    Master    of   the   Rolls  defined 
maintenance    somewhat    differently   from 
what  it  is  in  the  text.     He  said  :  **  Main- 
tenance is,  where  there  is  an  agreement  by 
which  one  party  gives  to  a  stranger  the 
benefit  of  a  suit,  upon  condition  that  he 
prosecutes  it."    See  also  Pros.ser  v.   Ed- 
monds,   1  Younge  &   Coll.    496   to   499; 
ante,  §  1040  c;  post,   §  1050  ;   Hunter  r. 
Daniel,  9  Jurist,  521,  527  ;  the  comments 
of  Mr.   Vice-Chancellor  Wigram,  on  Har- 
rington V.  Long,  2  Mylue  &  Keen,  592  ; 
and  Wood  v.  Downes,  18  Ves.  120. 

^  In  Findon  v.  Parker,  11  Mees.  k 
Welsh.  675,  682,  Lord  Abinger  said: 
*'The  law  of  maintenance,  as  I  under- 
stand it,  upon  the  modem  constructions, 
is  confined  to  cases  where  a  man  im- 
properly, and  for  the  purpose  of  stirring 
up  litigation  and  strife,  encourages  others 
to  bring  actions  or  to  make  defences 
which  they  have  no  right  to  make.  I  do 
not  like  to  giv^  an  opinion  upon  an  ab- 
stract case,  and,  therefore,  am  not  desirous 
to  consider  it ;  but  if  a  man  were  to  see  a 
])Oor  person  in  the  street  oppressed  and 
abused,  and  without  the  means  of  obtain- 
ing redress,  and  furnished  him  with  money 
or  employed  an  attorney  to  obtain  redress 
for  his  wrongs,  it  would  require  a  verj' 
strong  argument  to  convince  me  that  that 
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Newdegate,^  the  subject  of  cliamperty  and  maintenance  was  much 
discussed,  and  it  was  held  that  the  defendant,  who  was  a  Member  of 
Parliament,  and  who  liad  procured  a  person  called  Clarke  to  sue  tho 
plaintiff  for  a  penalty,  on  the  ground  that,  being  a  Member  of  Par] in- 
ment,  he  had  sat  and  voted  without  taking  the  oath  appointed  by  tlie 
20  &  30  Vict.  c.  19,  sect.  5,  had  by  so  doing  been  guilty  of  main- 
tenance. The  decision  rested  on  the  ground  that  the  defendant  and 
Clarke  had  no  common  interest  in  the  result  of  the  action  for  the 
penalty. 

§  1049.  It  was  chiefly  upon  the  ground  of  champerty  and  main* 
tenance,  that  the  courts  of  common  law  refused  to  recognize  tho 
assignment  of  debts,  and  other  rights  of  action  and  securities  ; 
although  (as  we  have  seen)  the  same  doctrine  does  not  prevail  in 
equity.  But  still,  courts  of  e(|uity  are  ever  solicitous  to  enforce  all 
the  principles  of  law  respecting  champerty  and  maintenance ;  and 
they  will  not,  in  any  case,  uphold  an  assignment,  which  involves 
any  such  offensive  ingredients.-  Thus,  for  instance,  courts  of  equity, 
equally  with  courts  of  law,  will  repudiate  any  agreement  or  assign- 
ment made  between  a  creditor  and  a  third  person,  to  maintain  a  suit 
of  the  former,  so  that  they  may  share  the  profits  resulting  from  the 
success  of  the  suit ;  for  it  will  be  a  clear  case  of  champerty;*^  So,  an 
assignment  of  a  part  of  the  subject  of  a  pending  prize  suit,  to  a  navy 
agent,  in  considemtion  of  his  undei*taking  to  indemnify  the  assignor 
against  the  costs  and  charges  of  the  suit,  will  be  held  void  in  equity  ; 
for  it  amounts  to  champerty,  in  being  the  unlawful  maintenance  of  a 
suit,  in  consideration  of  a  bargain  for  part  of  a  thing,  or  some  profit 
out  of  it.  *  So,  a  bill  to  enforce  a  title  acquired  by  a  conveyance  of 
real  estate,  from  a  person  out  of  possession,  in  consideration  of  money 
advanced,  and  to  be  advanced,  on  suits  for  the  recovery  thereof,  will 
be  dismissed,  even  although  the  parties  are  first  cousins;  for  it 
amounts  to  maintenance,  and  is  the  buying  of  a  pretended  title. ' 


TUAii  could  be  said  to  be  stirring  up  litiga- 
tiou  and  strife,  and  to  be  guilty  of  tho 
crime  of  maintenance  ;  I  am  not  prepai-ed 
to  say,  that  in  modern  times  courts  of 
j  iistice  ought  to  come  to  that  concdusion. 
However,  I  give  no  opinion  upon  that 
point.  In  this  case,  1  proceed  upon  the 
ground,  that  there  was  reasonable  evidence 
of  a  common  link  of  interest  uniting  the 
]»ropriotors  of  the  lands  in  question,  at  the 
time  they  made  the  agreement."  See  also 
Pechell  V,  Watson,  8  M.  &  W.  «91  ; 
Hunter  r.  Daniel,  4  Hare,  420  ;  Flight  r, 
lif'man,  4  Adolph.  jc  £lliis.  New  R.  888 : 
Co.  Litt.  368  b;  Hunter  r.  Daniel,  9 
.lurist,  .'S20  (for  1845),  where  Mr.  Vice- 
(.'iiancellor  Wigrnm  comments  on  the 
authorities. 

»  11  g.  I*..  1).  1. 


-  Strachan  v.  Bi-ander,  1  Kden,  803,  and 
note  ;  id.  309  ;  Skapliolnie  r.  Hart,  Hep. 
temp.  Finch,  477  ;  Burke  r.  Green,  2  \\,  «v 
Beatt.  517  ;  Wood  r.  Downes,  18  Ves.  125, 
126  ;  Wood  r.  Griffith,  1  Swanst.  4.']  : 
Wallis  r.  Duke  of  Porthind,  3  Yes.  4.'»5, 
.'i02  ;  Stone  r.  Yea,  .Jac.  426  ;  anir,  g§294, 
297. 

=»  Hartley  r.  Rusaell,  2  Sim.  ft  Stu.  244. 
In  Hunter  v.  Daniel,  9  Jurist,  pp.  526. 
581,  Sir  James  Wigram,  Y.-C,  said  :  **  I 
am  by  no  means  certain  that  the  opinion 
of  Sir  John  Leaoh  in  that  case  (HaiTington 
r.  Long,  2  M,  &  K.  590)  is  jierfectly  con- 
sistent with  what  he  decided  in  Hartley  i*. 
Russell,  2  Sim.  &  Stu.  244." 

^  Stevens  V.  Bagwell,  15  Yes.  156. 

*  Burke  r.  Green,  2  B.  &  Beatt.  521, 
522 ;  Man^uis  of  Cholniondeley  r.   \^vA 
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The  only  exceptions  to  the  general  rule  are  of  certain  peculiar 
relations  recognized  by  the  law ;  such  as  that  of  father  and  sou ;  or 
of  an  heir  apparent ;  of  the  husband  of  an  heiress  ;  ^  or  of  master  and 
servant ;  ^  and  the  like. 

§  1050.  But  consistently  with  these  principles,  a  party  may  pur- 
chase by  assignment,  the  whole  interest  of  another  in  a  contract, 
or  security,  or  other  property  which  is  in  litigation,  provided  there 
be  nothing  in  the  contract  which  savours  of  maintenance ;  that  is, 
provided  he  does  not  undertake  to  pay  any  costs,  or  make  any 
advances  beyond  the  mere  support  of  the  exclusive  interest,  which 
he  has  so  acquired.''  Thus,  for  example,  it  is  extremely  clear,  that  an 
equitable  interest,  under  a  contract  of  purchase  of  real  estate,  may  be 
the  subject  of  sale.  A  person,  claiming  under  such  an  original  con< 
tract,  in  case  he  afterwards  sells  his  purchase  to  sub- purchasers, 
becomes,  in  equity,  a  trustee  for  the  persons  to  whom  he  so  contracts 
to  sell.  Without  entering  into  any  covenant  for  that  purpose,  such 
sub-purchasers  are  obliged  to  indemnify  him  from  the  consequence  of 
all  acts,  which  he  must  execute  for  their  benefit  And  a  court  of 
equity  not  only  allows,  but  actually  compels,  him  to  permit  them  to 
use  his  name  in  all  proceedings  for  obtaining  the  benefit  of  their  con- 
tract* Such  indemnity  and  such  proceedings,  under  such  circum- 
stances, are  not  deemed  maintenance.^  So  if  there  be  a  trust  estate 
in  lands,  either  actual  or  constructive,  which,  however,  is  controverted 
by  the  trustee,  the  cestui  que  ti^ust  (or  beneficiary)  may,  neverthelc^ 
lawfully  assign  it ;  and  the  assignee  may,  in  equity,  enforce  his  rights 
to  the  same,  if  the  assignment  does  not,  in  the  sense  above  stated, 
savour  of  maintenance. 

§  1051.  This  doctrine  has  been  fully  recognized  by  an  eminent 
judge,  who,  on  one  occasion,  where  a  sub-contract  of  this  sort  occurred 
in  judgment,  used  the  following  language :  ''  If  G.  and  W*  (tbe 
original  vendees),  during  the  pendency  of  the  suit  in  the  Exchequer, 
sold  the  estate  to  A.  B.,  he  would  have  a  right  in  a  court  of  equity 
to  insist,  as  purchaser  of  the  estate,  that  they  should  convey  to  him 
the  fee-simple,  or  such  title  as  they  had.     So  insisting,  he  claims  no 


Clinton,  2  Jac.  &  Walk.  135,  136  ;  Powell 
V.  Knowler,  2  Atk.  224 ;  Bayly  v.  Tyreil, 
2  B.  &  Beatt.  358. 

1  Ibid.  ;  Moore  v.  Usher,  7  Sim.  884. 

'  4  Black.  Coram.  135 ;  Elborough  r, 
Ayres,  10  Eq.  867. 

3  See  Williams  e,  Protheroe,  5  Biug. 
309 ;  8.  c.  3  Younge  &  Jerv.  129  ;  Har- 
rington V.  Long,  2  Mylne  &  Keen,  592. 
Hut  see  Prosser  v.  Edmonds,  1  Younge  k 
Coll.  485,  496  to  499  ;  Hartley  v.  Russell, 
2  Sim  &  Stu.  244  ;  Hunter  v.  Daniel,  9 
Jurist,  pp.  526,  631  (for  1845).  It  is  not 
sufficient  to  atlect  the  original  vendor  with 
liny  responsibility,  as  regards  a  sub-con- 


tractor,  that  he  notifies  htm  that  he  has  an 
agreement  for  an  assignment  of  the  con- 
tract **on  request,"  when  he  does  not 
notify  him  that  such  request  has  b^n 
made.  Shawtr.  Foster,  L.  K.  6  H.  L.  321. 
See  Crabtree  r.  Poole,  12  Eq.  13. 

•*  Deaver  v.  EUer,  7  Jones,  Eq.  24.  As 
to  right  of  sub- vendees  of  a  part  to  sue  the 
original  vendors  in  equity,  see  Fcnwick  r. 
Bulman,  9  Eq.  165. 

*  Wood  V.  Griffith,  1  Swanst.  55,  56 ; 
s.  c.  Sugden  on  Vendors,  ch.  9,  §6,  p.  488 
(7th  edit. ).  Harrington  v.  Long,  2  Mylne 
&  Keen,  590,  592,  593. 
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more  than  they  would  be  entitled  to  claim,  if  they  had  not  sold 
their  equitable  interest.  Having  sold,  they  become  trustees  of  that 
equitable  interest ;  their  vendee  acquires  the  same  right  which  they 
had,  that  is,  a  right  to  call  on  the  original  vendors,  indemnifying 
them  '^against  all  costs  and  charges  for  the  use  of  their  names,  to 
enable  them  to  execute  the  sub-contract,  by  which  they  have  under- 
taken to  transfer  their  benefits  under  the  primary  contract.  If  I 
were  to  sufifer  this  doctrine  to  be  shaken  by  any  reference  to  the 
law  of  champerty  or  maintenance,  I  should  violate  the  established 
habits  of  this  court,  which  ha8  always  given  to  pai-ties,  entering  into 
a  sub-contract,  the  benefit  which  the  vendors  derived  from  the 
primary  contract."  ^ 

§  1052.  Upon  the  like  grounds,  where  a  creditor,  who  had  insti-  * 
tuted  proceedings  at  law  and  in  equity  against  his  debtor,  entered 
into  an  agreement  with  the  debtor  to  abandon  those  proceedings, 
and  give  up  his  securities,  in  consideration  of  the  debtor's  giving 
him  a  lien  on  other  securities  in  the  hands  of  another  creditor,  with 
authority  to  sue  the  latter,  and  agreeing  to  use  his  best  endeavours 
to  assist  in  adjusting  his  accounts  with  the  holder,  and  in  recovering 
those  securities ;  it  was  held,  that  the  agreement  was  lawful,  and  not 
maintenance ;  for  there  was  no  bargain,  or  colour  of  bargain,  that 
the  assignee  should  maintain  the  suit,  instituted  in  the  assignor's 
name,  against  such  creditor,  having  the  other  securities,  in  con- 
sideration of  sharing  in  the  profits  to  be  derived  from  that  suit. 
The  agreement  was,  in  effect,  nothing  more  than  an  assignment  of 
the  equity  of  redemption  of  the  assignor  in  the  securities  held  by 
such  creditor  in  exchange  for  the  prior  securities  held  by  the  assignee. 
The  authority,  given  to  the  assignee  to  sue  such  creditor,  was  the 
common  legal  provision  in  the  case  of  an  assignment  of  a  debt  or 
security.^ 

§  1053.  So,  where,  by  articles  of  agreement  for  the  sale  of  an 
estate,  it  was  agreed  between  the  vendor  and  purchaser,  that  the 
purchaser,  bearing  all  the  expenses  of  certain  suits,  commenced  by 
the  vendor  against  an  occupier  for  by-gone  rents,  should  have  the 
rents  so  to  be  recovered,  and  also  any  money  recovered  for  dilapi- 
dations, and  that  the  purchaser,  at  his  own  expense,  and  indemnify- 
ing the  vendor,  might  use  the  name  of  the  vendor,  in  any  action  he 
might  think  fit  to  commence  therefor ;  it  was  held,  that  the  agree- 
ment was  not  void  for  maintenance  or  champerty •'^ 

§  1054.  Indeed,  there  is  no  principle  in  equity,  which  prevents  a 
creditor  from  assigning  his  interest  in  a  debt  after  the  institution 

«  Per  Lord  Eldon,  iu  Wood  v,  Griffith,  ^  Williama  v,  Protheroc,  5  Bing.  309  ; 

1  Swaast.  56.  8,  c.  3  Youuge  k  Jerv.  129. 

2  Hartley  x\  Russell,  2  Sim.  k  StU.  344* 
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of  a  suit  therefor  as  being  within  the  statutes  against  champerty 
and  maintenance.  Such  an  assignment  gives  the  person,  to  whom 
it  is  made,  a  right  to  institute  a  new  proceeding,  in  order  to  obtain 
the  benefit  of  the  assignment.  And  the  proper  mode  of  doing  this 
was  by  the  assignee's  filing  a  supplemental  bill  (if  the  suit  is  still 
pending),  making  the  assignor  and  the  debtor  defendants.  But,  if 
the  assignment  contains  an  agreement,  that  the  assignee  is  to 
indemnify  the  assignor,  not  only  against  all  costs  incurred,  and  to 
be  incurred,  with  reference  to  the  subject-matter  assigned,  but  also 
against  all  costs  to  be  incuiTed  in  that  suit  for  collateral  objects  and 
claims,  totally  distinct  from  the  subject-matter  assigned,  it  will  be 
held  void  for  maintenance.^ 

§  1055.  So  strongly  are  courts  of  equity  inclined  to  uphold  assign- 
ments, when  bond  fide  made,  that  even  the  assignment  of  freight, 
to  be  earned  in  future,  is  good  in  equity,  and  will  be  enforced  against 
the  party  from  whom  it  becomes  due.^  So  an  assignment  of  a  whale- 
ship,  by  way  of  mortgage,  and  of  all  oil,  head-matter,  and  other  cargo 
caught  or  brought  home  on  a  whaling  voyage,  will  amount  to  a  good 
assignment  of  the  future  cargo  of  oil  and  head-matter  obtained  in 
the  voyage.^  And,  whenever  an  assignment  is  made  of  a  debt,  or 
other  personal  property,  although  it  is  charged  on  land,  as,  for 
example,  a  pecuniary  legacy  charged  on  land,  the  assignment  will 
be  treated  as  an  assignment  of  money  only,  and,  therefore,  it  will 
not  be  affected  by  the  policy  of  the  registration  laws,  by  which 
conveyances  of  the  interests  in  land  are  required  to  be  registered.^ 

§  1056.  In  courts  of  law,  these  principles  of  courts  of  equity  were, 
even  before  the  Judicature  Act,  1873,  acted  on  to  a  limited  extent. 
But  still,  whenever  a  bond  or  other  debt  was  assigned,  and  it  was 
necessary  to  sue  at  law  for  the  recovery  thereof,  it  had  to  be  done 
in  the  name  of  the  original  creditor,  the  person  to  whom  it  was 
transfeiTod  being  treated  rather  as  an>  attorney  than  as  an  assignee, 
although  his  rights  were  recognized,  and  protected,  in  some  measure, 
at  law,  against  the  frauds  of  the  assignor.^ 

§  1057.  In  equity,  on  the  other  hand,  the  assignee  might  always 
sue  on  such  an  assignment  in  his  own  name,  and  enforce  payment 


^  Harrington  v.  Long,  2  Mylne  &  Keen, 
591,  592,  598,  598,  599.  The  report  in 
this  case  is  somewhat  obscure,  and  docs 
not  exactly  present  the  true  ground  of  the 
decision.  But  the  argument  of  the  counsel 
for  the  defendant,  in  images  558,  599,  shows 
it.  Provision  for  assignment  of  interest 
is  now  maile  bv  Rules  of  the  Supremo 
Court,  1883,  Order  17. 

3  Leslie  r.  Guthrie,  1  Bing.  New  Cas. 
697  ;  Douglas  r.  Russell,  4  Sim.  524  ;  s.  c. 
1  Myliio  &  Keen,  488  ;  AfVatson  r.  Puke 


of  Wellington,  1  Ross.  &  Mvlne,  602,  605 ; 
miie,  §  1040.  In  re  Ship  Warre,  8  Price, 
269,  note ;  Curtis  v,  Auber,  1  Jac.  k 
Walk.  526  :  Robinson  v.  M'Donnel,  5  M. 
k  Selw.  228;  atUe,  §1040  6;  Langton  r. 
Horton,  1  Hare,  549,  656,  557. 

3  Langton  r.  Horton,  1  Hare,  549,  556, 
657  ;  8.  c.  5  Beavan,  9. 

^  Malcolm  v.  Charlesworth,  1  Keen,  6.3. 

*  Malcolm  v.  Charlesworth,  1  Keen,  63  ; 
Ryall  V,  Howies,  1  Ves.  353,  362. 


I  1055— 1057.]  ASSIGNMENTS.  709 

of  the  debt  directly  against  the  debtor^  making  him^  as  well  as  the 
assignor  (if  necessary),  a  party  to  the  bill.  The  assignment  of  a 
debt  does  not,  in  equity,  require  even  the  assent  of  the  debtor,  in 
any  manner,  thereto ;  ^  although,  to  make  it  effectual  for  all  purposes, 
it  may  be  important  to  give  notice  of  the  assignment  to  him ;  since, 
until  notice,  he  is  not  affiected  with  the  trust  created  thereby,  and 
the  rights  of  third  persons  may  intervene  to  the  prejudice  of  the 
assignee.-  The  ground  of  this  doctrine  is,  that  the  creditor  has, 
in  equity,  a  right  to  dispose  of  his  own  property  as  he  may  choose ; 
and  to  require  the  debt  to  be  paid  to  such  person  as  he  may  direct, 
without  any  consultation  with  the  debtor,  who  holds  the  debt,  subject 
to  the  rights  of  the  creditor.'^ 

*  Ei- parte  South,  3  Swanst.  893  ;  ante,      s.  c.  3  Sim.  14  ;  Collyer  v.  Fallon,  1  Turn. 
§§  783,  1044,  1045.  &  Russ.    469 ;    FoHtcr    r.    Blackstoue,   1 


-  See  WiUiams  v.  Thorp,  2  Simons,  257 
TourviUe  v.  Naish,  3  P.  Will.  807,  308 
Lanj^ley  r.  Earl  of  Oxford,  Ambler,  17 


Mylnc  k  Keen,  297 ;  Garrard  r.  Lord 
Liiuderdale,  3  Sim.  1  ;  ante,  §  399,  note 
(1),  §§421ff,  783,   1035  a,  1047  ;  Elty  r. 


AshcomVs  case,  1  Ch.  Cas.  282  ;  Dearie  v.      Bridges,   3  Younge  k  Coll.  New  K.  486, 

Hall,  3  Russ.  1  ;  Loveridge  v.  Cooper,  id.       492. 

80  ;  WaUwyn  r.  Coutts,   3  iMcriv.   707  ;  M  Simons,  327. 
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CHAPTER    XXIX. 

WILLS  AND  TESTAMENTS. 

§  1058.  Courts  of  equity  enforce  all  tnuits  under  wills. 

§  ]  059.  In  courts  of  equity,  trusts  never  fail  for  want  of  a  trustee. 

§  1060.  Equity  will  find  a  trustee,  or  make  one. 

§  1061.  Will  execute  a  power  connected  with  trust 

§  1061  a.  Power  to  sell  will  not  justify  a  mortgage. 

§  1061  b.  Power  to  give  to  one  of  a  class  equity  executes  for  the  class. 

§  1062.  How  far  joint  power  may  be  executed  by  survivor. 

§  1062  a.  The  execution  must  profess  to  follow  power. 

S  1063.  Perplexing  questions  arise  in  regard  to  iwwers  under  wills. 

§  1064 — 1064  c  Powers  so  construed  as  to  effect  their  object. 

§  1065.  The  interference  of  courts  of  equity  often  required  in  the  settlement  of  estates, 

to  determine  duty  of  executor,  &c. 
§  1065  a.  Distinction  between  perpetual  and  life  annuities. 
§  1065  b.  Construction  of  terms  '*  relations,,^*  **  next  of  kin,"  kc. 
§  1065c  The  terms  "cousin,"  "nephew,"  "niece,"  tc. 
§  1065 <f.  How  far  illcfritimate  children  can  take  under  the  term  "children.*' 
§  1065  f.  Conflicting  claims  to  Itequosts  lM>tt4^r  settled  in  equity. 
§  1065/.  Lapsed  legacies  go  to  residuar}*^  legatee. 

§  1066.  Construction  of  executed  and  executory  trusts  in  equity  and  at  law. 
§  1067.  Equity  adopts  the  construction  of  ecclesiastical  courts  as  to  legacies. 
§  1068-1068  b.  How  far  mere  wish,  or  desire,  creates  a  trust. 
§  1069.  The  courts  now  incline  to  give  the  words  their  natural  force. 
§  1070.  If  objects,  or  subject-matter,  indefinite,  no  tni.st  ari^s. 
J^  1070  a.  The  current  of  decisions  is  now  against  precatory  trusts. 
§  1071.  Certainty  may  exist  without  use  of  names. 
§  1072.  Illustrations  of  certainty  and  uncertainty, 
g  1073.  Uncertainty  of  persons  and  subject-matter  illustrated. 
§  1074.  Illustrations  of  the  subject  from  the  civil  law. 
§  1074  a,  Oi/pres :  General  intent  prevails  if  special  intent  iUegal. 
§  1074  &-1074  g.  Coses  illustrating  the  construction  of  wills. 

§  1058.  In  the  next  place,  let  us  pass  to  the  consideration  of 
express  trusts  of  real  and  personal  property,  created  by  Last  Wills 
AND  Testaments.  These  are  so  various  in  their  nature  and  objects, 
and  so  extensive  in  their  reach,  that  it  would  be  impracticable  to 
comprehend  them  within  the  plan  of  these  commentaries.  They  arc 
most  usually  created  for  the  security  of  the  rights  and  interests  of 
infants,  of  femes  coveHf  of  children,  and  of  other  relations ;  or  for 
the  payment  of  debts,  legacies,  and  portions,  or  for  the  sale  or 
purchase  of  real  estate  for  the  benefit  of  heirs,  or  others  having 
claims  upon  the  testator  ;  or  for  objects  of  general  or 'special  charity. 
Many  trusts,  also,  arise  under  wills,  by  construction  and  implication 
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of  law.  But  in  whatever  way,  or  for  whatever  purpose,  or  in  what- 
ever form,  trusts  arise  under  wills,  they  are  exchisively  within  the 
jurisdiction  of  courts  of  equity.  Indeed,  so  many  arrangements, 
modifications,  restraints,  and  intermediate  directions  are  indispen* 
sable  to  the  due  administration  of  these  trusts,  that,  without  the 
interposition  of  courts  of  equity,  there  would,  in  many  cases,  be  a 
total  failure  of  justice.^ 

§  1059.  The  truth  of  this  remark  will  at  once  be  seen  by  the 
statement  of  a  very  few  plain  cases,  to  illustrate  it.  In  the  first 
place,  trusts  are  often  created  by  will,  without  the  designation  of 
any  tinistee  who  is  to  execute  them ;  or  it  may  be  matter  of  doubt, 
upon  the  terms  of  the  will,  who  is  the  proper  party.  Now  it  is  a 
settled  principle  in  courts  of  equity,  as  has  been  already  stated,  that 
a  trust  shall  never  fail  for  the  want  of  a  proper  trustee ;  -  and,  if  no 
other  is  designated,  courts  of  equity  will  take  upon  themselves  the 
due  execution  of  the  trust. 

§  1060.  Thus,  for  example,  if  a  testator  should  order  his  real 
estate,  or  any  part  thereof,  to  be  sold  for  the  payment  of  his  debts, 
without  saying  who  should  sell,  in  such  a  case  a  clear  trust  would 
be  created.  A  court  of  law  will  not,  in  such  a  case,  take  cognizance 
of  the  trust.  Nay  ;  so  strictly  is  this  rule  adhered  to,  that  a  court 
of  law  will  not  undertake  to  construe  a  will,  so  far  as  it  regards  mere 
trusts  ;  and  if  a  case  be  sent  for  the  opinion  of  the  judges,  stating  it 
as  a  trust,  they  will  decline  giving  any  opinion  thereon.*  But  a 
court  of  equity  will  not  hesitate  in  such  a  case,  to  declare  who  is  the 
proper  party  to  execute  the  trust ;  or  if  no  one  is  designated,  it  will 
proceed  to  execute  the  trust  by  its  own  authority,  and  decree  a  sale 
of  the  land.  In  the  case  put,  of  a  trust  for  the  payment  of  debts, 
if  executors  are  named  in  the  will,  they  will  be  deemed,  by  impli- 
cation, to  be  the  proper  parties  to  sell ;  because  in  equity,  when 
lands  are  directed  to  be  sold,  they  are  treated  as  money ;  and,  as 
the  executors  are  liable  to  pay  the  debts,  and  if  the  lands  were 
money,  as  they  would  be  the  proper  parties  to  receive  it  for  that 
purpose,  courts  of  equity  will  hold  it  to  be  the  intent  of  the  testator, 
that  the  parties  who  are  to  receive  and  finally  to  execute  the  trust 
are  the  proper  parties  to  sell  for  the  purpose.* 


*  Aa  to  what  wonls  in  a  will  will  con- 
stitute a  charge  on  I'oal  estate,  for  the  pay- 
ment of  (.lebtM,  see  })ostf  §  1246. 

«  Anfe,  §  976  ;  Co.  Litt.  290  h,  Butler's 
note  (1),  S  4. 
3  1  Mod.  Pr.  Ch.  436. 

*  AVowl  r.  White,  4  My.  k  C.  460, 
481.  In  this  case,  Lord  Cottenham  said  : 
"The  circumstances  of  this  case  are  so 

Seculiar  that  there  is  no  probability  of  nny 
ecisiou  having  taken  place   directly  in 


point  ;  but  there  are  rules  established 
strongh'  analogous,  by  which  a  power  or 
trust  to  sell  has  been  held  to  be  created  by 
implication.  If  a  testator  directs  that  his 
lands  shall  be  solJ,  and  the  proceeds  to  be 
distiibuted  by  his  executors,  they  have 
the  power  to  sell,  though  no  such  |K)wer 
is  in  terms  given  to  them.  So  if  a  testa- 
tor merely  charges  his  lands  vrith  the  pay^ 
ment  of  his  debts,  this  is  so  equivalent  to 
a  trust  for  that  purpose,  that  a  purchaser 
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§  1061.  Ill  the  next  place,  let  us  suppose  the  c^se  of  a  will  giving 
power  to  trustees  to  sell  an  estate  upon  some  specified  trust,  and  they 
sliould  all  refuse  to  execute  the  trust,  or  should  all  die  before  executing 
it.  Now,  it  is  a  well-known  rule  of  law,  that  powers  are  never 
imperative  ;  but  the  acts  to  be  done  under  them  are  left  to  the  free 
will  of  the  parties  to  whom  they  are  given.  The  same  rule  is  applied 
at  law  to  such  powers,  even  when  coupled  with  a  trust  Hence,  in 
the  case  supposed,  the  trust  would  at  law  be  wholly  gone.  The 
trustees,  if  living,  could  not  at  law  be  compelled  to  execute  the 
trust ;  and  by  their  death  the  power  would  be  entirely  extinguished.^ 
But  a  court  of  equity  would  treat  the  whole  matter  in  a  very  different 
way.  It  would  compel  the  trustees,  if  living,  to  execute  the  power, 
because  coupled  with  a  trust,  although  it  would  not  compel  them  to 
execute  a  mere  naked  power,  not  coupled  with  a  trust.-  If  the 
trustees  should  decline,  or  refuse  to  act  at  all,  the  court  would 
appoint  other  trustees,  if  necessary,  to  carry  the  trust  into  effect. 
And  if  the  trustee  should  die,  without  executing  the  power,  it  would 
hold  the  trust  to  survive,  and  upon  a  suitable  bill  in  equity  by  the 
parties  in  interest,  would  decree  its  due  execution  by  a  sale  of  the 
estate  for  the  specified  trust.^  It  is  upon  the  same  ground,  that,  if 
a  power  of  appointment  is  given  by  will  to  a  party  to  distribute 
property  among  certain  classes  of  persons,  as  among  relations  of  the 
testator,  the  power  is  treated  as  a  trust ;  and  if  the  party  dies  with- 
out executing  it,  a  court  of  equity  will  distribute  the  property  among 
the  next  of  kin. ' 

§  lOCl  a.  But  where  a  testator  directed  his  trustees  to  sell  his 
real  estate,  and  instead  of  selling  they  mortgaged  and  retained  the 
estiite,  it  was  held  that  they  thereby  counuitted  a  breach  of  trust ; 
and  the  estate  having  become  depreciated,  they  were  held  liable  for 
the  loss.     It  was  also  held,  that,  as  against  a  mortgagee,  with  notice, 


in  not  bound  to  sou  to  the  application  of 
the  purcluuic-nioucy.  In  both  couch  tho 
jiower  and  tnist  aro  implied  for  the  pur- 
pose of  carrying  into  etl'ect  the  declared 
intention  as  to  the  purchase-money  ; "  p. 
481.  Ijockton  v.  Lockton,  1  Ch.  Cas. 
180 ;  Carvillc  v.  Carville,  2  Ch.  301  ; 
BUtch  V,  Wilder,  1  Atk.  420 ;  Forbes  r. 
Peacock,  11  Sim.  152,  160. 

1  Co.  Litt  113  a,  Hargrave's  note  (2). 

3  AntCy  §§  169, 170  ;  Sugden  on  Powera, 
ch.  6,  §  3,  p.  362,  &c.  (3d  edit.) ;  Toilet 
r.  Toilet,  2  P.  W.  490. 

^  Ibid.  ;  Brown  v.  Higgs,  8  Ves.  570, 
574 ;  Richardson  v.  Chapman,  5  Bro.  ParL 
Cas.  400.  AVc  have  already  seen  that  couits 
of  equity  will  not  execute  indefinite  trusts. 
AiUr,  ^97da;jfoat,  §1183. 

"*  The  cases  on  this  j»oint  hyh  uumci-ous. 
See  Mr.  .Tannan'a  note  to  1  Powell  on  De* 


vises,  294  ;  Davy  r.  Hoo|icr,  2  Vcrn.  665  ; 
Harding  v,  (Uvun,  1  Atk.  469  ;  Maddison 
r.  Andtt'W,  1  Yes.  57  ;  Witts  v.  Boddiiig- 
ton,  3  Bro.  Ch.  95  ;  Cole  v.  Wade,  16 
Yes.  27  ;  Birch  r.  Wade,  3  V.  &  Beam. 
198 ;  Brown  v,  Higgs,  4  Vcs.  708 ;  5 
Yes.  495  ;  8  Yes.  561,  569,  570 ;  Sugden 
on  Powers,  ch.  6,  §  3,  pp.  893  to  398  (3d 
edit);  Stubbs  v.  Sai^n,  2  Keen,  255. 
Butler  V,  Gray,  5  Ch.  26.  Until  exer- 
cise of  the  ])ower,  the  estate  remains 
vested  in  those  who  arc  to  take  in  defaidt 
of  appointment.  Where  the  instrument 
giv&s  the  fund  to  a  class,  the  power  being 
merely  to  determine  the  shares,  all  of  the 
class  take  in  default  of  appointment ;  but 
where  there  is  no  gift,  but  only  a  power 
to  give  as  the  donee  of  the  power  may 
think  lit  among  the  memlicrs  of  a  class, 
only  those  chu  take  in  default  of  appoint- 
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the  mortgage  was  void,  but  that  he  was  entitled  to  stand  as  a'creditoi' 
on  the  produce  of  the  estate.^ 

§  1061  6.  When,  and  under  what  circumstances,  a  power  of  ap- 
pointment will  be  construed  as  a  trust  or  not^  is  a  matter  of  some 
nicety  and  difSculty.  In  general  it  may  be  stated,  that  where,  in 
case  of  a  will  or  other  instrument,  the  donor  of  the  power  has  a 
genei'al  intention  in  favour  of  a  class,  and  a  pailicular  inrtention  in 
favour  of  individuals  of  that  class,  to  be  selected  by  the  donee  of 
the  power,  and  the  particular  intention  falls  from  that  selection 
not  being  made  by  the  donee  of  the  power,  the  court  will  treat  it 
as  a  trust,  and  carry  into  effect  the  general  intention  in  favour  of 
the  class."  Thus,  for  example,  where  the  testator  bequeathed  a 
certain  leasehold  estate  to  A.  upon  trust,  subject  to  certain  charges, 
to  employ  the  remainder  of  the  rent  to  such  children  of  B.  as  A. 
should  think  most  deserving,  and  that  will  make  the  best  use  of 
it,  or  to  the  children  of  his  nephew  C,  if  any  such  there  are  or  shall 
be ;  and  A.  died  in  the  testator's  lifetime,  the  bequest  to  the  children 
was  held  to  be  a  trust  in  favour  of  all  the  children  of  B.  and  C.''  So, 
where  the  testator  directed  certain  stocks  and  real  estate  to  remain 
unalienated  until  certain  contingencies  were  completed ;  and  then, 
after  giving  life-estates  to  his  two  children  in  such  stocks  and  real 
estates,  with  remainder  to  their  issue,  declared,  that  in  case  his  two 
children  should  die  without  leaving  lawful  issue,  the  same  should  be 
disposed  of  by  the  survivor  of  his  children  by  will  among  his  nephews 
and  nieces,  or  their  children,  or  either  of  them,  or  to  as  many  of 
thcin  as  his  surviving  child  should  think  proper ;  it  was  held  to  be 
a  trust  created  in  favour  of  the  testator's  nephews  and  nieces,  and 
their  children,  subject  to  a  power  of  selection  and  distribution  by 
the  surviving  child.*  So,  where  the  testator  devised  to  B.  in  tail, 
and  for  want  of  issue  of  her  body,  he  empowered  and  authorized  her 
to  settle  and  dispose  of  the  estate  to  such  persons  as  she  thought 
tit  by  her  will,  "  confiding "  in  her  not  to  alienate  or  transfer  the 
estate  from  his  "  nearest  family,"  it  was  held  to  be  a  power  coupled 
with  an  interest  in  favour  of  the  heir,  who  was  held  to  be  the  nearest 
family  in  the  sense  of  the  will." 

§  1062.  In  regard  to  powers,  too,  some  subtle  distinctions  have 


ment  who  ore  within  tho  class  ut  the  time 
when  the  power  is  to  be  exercised,  since 
they  alone  could  have  taken  if  the  power 
had  been  exercised.  Lambert  r.  Thwaites, 
2  Eq.  151.  See  In  re  Jefferys*  Tnists,  14 
£q.  136.  As  to  when  the  property  is  to 
l>e  considered  as  converted  into  assets  by 
an  attempted  exercise  of  the  ])Ower,  and 
when  it  is  tu  go  }is  in  (;asc  of  default  of 
appointment,  see  Brickcnden  r.  AVilliam.s, 
7  Eq.  310 ;  Bristow  v.  SkiiTow,  10  E([.  1  ; 
In,  i-e  DaTies'  TrnfltJs  13  Kq.  163, 


1  Devaynes  v.  Robinson,  24  Bcavan,  86. 
Sec  Stroughill  v.  Anstey,  1  De  G.,  M.  & 
G.  645. 

2  Burrough  «.  Philcox,  5  Mylne  &  Craig, 
73,  92. 

3  Brown  v.  Hig^s,  8  Ves.  574  ;  s.  c.  4 
Yes.  708,  and  5  Ves.  495  ;  2  Sugden  on 
Towers,  176. 

^  liurrough  r.  Philcox,  5  Mylnc  k  Craig, 
73,  92.  Sec  Prendcrgast  v,  Preiidcrgast, 
3  H.  L.  C.  218  ;  ante,  §  1061. 

*  (irilfiths  V,  Kvans,  5  Bcavan,  241. 
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been  taken  at  law^  which  often  require  the  interposition  of  courts  of 
equity.  Thus,  for  instance,  it  is  a  general  nile  of  law  that  a  mere 
naked  power,  given  to  two,  cannot  be  executed  by  one ;  or,  given  to 
three,  cannot  be  executed  by  two,  although  the  other  be  dead  ;  ^  for, 
in  each  case,  it  is  held  to  be  a  personal  trust  in  all  the  persons,  unless 
some  other  language  is  used  to  the  contrary.  Then,  suppose  a  tes- 
tator, by  his  will,  should  give  authority  to  A.  and  B.  to  sell  his  estate, 
and  should  make  them  his  executors,  in  such  a  case,  it  has  been  said, 
that  the  survivor  could  not  sell.  But,  if  the  testator  should  give 
authority  to  his  executors  {eo  noinioie)  to  sell,  and  should  make  A. 
and  B.  his  executors,  there,  if  one  should  die,  the  survivor  (it  has 
been  said)  could  sell."  The  distinction  is  nice,  but  it  proceeds  upon 
the  ground  that  in  the  latter  case,  the  power  is  given  to  the  executors 
virtute  officii,  and,  in  the  former  case,  it  is  merely  personal  to  the 
parties  named.  Now,  although  this  distinction  has  been  doubted, 
and  its  soundness  has  been  denied,  yet  it  has  much  authority  also  in 
its  support,  where  the  power  is  deemed  at  law  to  be  a  mere  naked 
power.-^  Where,  the  power  is  coupled  with  an  interest,  the  construc- 
tion might  be  diflTerent,  even  at  law.  But,  at  all  events,  if  the  power 
is  coupled  with  a  trust,  courts  of  equity  will  insist  upon  its  execution, 
upon  the  principles  already  stated.*  Still,  however,  the  construction 
upon  the  very  words  of  the  particular  will  might  be  very  important 
even  in  equity ;  since,  if  the  power  should  survive,  it  would  not  be 
necessary  to  make  the  heir  join  in  the  sale  of  the  property.  If  it 
should  not  survive,  he  would  not  be  compelled  to  join  in  the 
sale.^ 

§  1062  a.  It  is  a  general  rule,  that,  in  the  execution  of  a  power, 
the  donee  of  the  power  must  clearly  show  that  he  means  to  execute 
it,  either  by  a  reference  to  the  power  or  to  the  subject-matter  of  it  ; 
for,  if  he  leaves  it  uncertain  whether  the  act  is  done  in  execution  of 


*  Co.  Litt.  112  6,  113  a,  and  Hargrave's 
note  (2).  But  by  the  Conveyancing  Act, 
1881,  8CC.  38,  sub-8ec.  1,  it  is  enacted 
that,  where  a  power  or  tnist  is  given  to, 
or  vested  in,  two  or  more  executors  or 
trustees  jointly,  then  nnless  the  contrary 
is  expressed  in  the  instrument,  if  any, 
creating  the  power  or  trust,  the  same  may 
be  exercised  or  performed  by  the  survivor 
or  survivors  of  tliem  for  the  time  Ijeing. 

2  Ibid. 

'  1  Powell  on  Devises,  by  Jarman,  239, 
and  note  (1) ;  Co.  Litt.  113  a,  Hai^grave's 
note  (2). 

*  Co.  Litt.  113  rt,  Hargrave's  note  (2); 
Sugden  on  Powers,  ch.  2,  §  1,  pp.  105  to 
111  (3d.  edit.).  Mr.  Hargrave,  in  his 
note  to  Co.  Litt.  llSrv,  has  discussed  this 
subject  with  great  acuteness  and  learning. 
Lord  St.  Leonards  has  summed  up  the  i-esult 


of  the  dccisionsin  the  followingproi>ositions. 
(1.)  Tliat,  where  a  power  is  given  to  two 
or  more  by  their  proper  names,  who  are 
not  made  executors,  it  will  not  survive 
without  express  words.  (2.)  That,  where 
it  is  given  to  three  or  more  generally,  as 
"to  my  tiiistees,"  **  my  sons,"  &c.,  and 
not  by  their  proper  names,  the  authority 
will  survive  wnilst  tlie  plural  number  re- 
mains. (8.)  Tliat,  where  the  authority  is 
given  to  executors,  and  the  will  does  not 
expressly  point  to  the  joint  exercise  of  it, 
even  a  single  surviving  executor  may  exe- 
cute it.  But,  (4)  That,  where  it  is  given 
to  them  nomhiatim,  although  in  the  cha- 
racter of  executors,  it  is  at  least  doubtful 
whether  it  will  sur\'ive.  Sugden  on  Powers, 
ch.  3,  §  2,  art.  1,  pp.  165,  166  (3d  edit.). 

*  Ibid.  ;  Co.  Litt.  290  6,  Butler's  note, 
§7. 
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the  power  or  not,  it  will  not  be  construed  to  be  an  execution  of  the 
power,^ 

§  1063.  Upon  the  construction  of  wills  also  many  diflScult  ques- 
tions arise,  as  to  the  nature  and  extent  of  powers,  and  the  manner  in 
which  they  are  to  be  executed.  It  would  occupy  too  great  a  space  to 
enter  into  a  general  examination,  even  of  the  leading  authorities  upon 
this  subject.  But  one  or  two  illustrations  may  not  be  without  use, 
rather  to  open  the  mind  to  some  of  the  doubts  \yhich  may  arise,  than 
to  satisfy  inquiries.^  Thus,  for  example,  where  a  testator  directed 
that,  if  his  personal  estate  and  house  and  lands  at  W.  should  not  pay 
his  debts,  then  his  executors  should  raise  the  same  out  of  his  copy- 
hold estate ;  it  became  a  question  whether  the  terms  of  the  power 
authorized  a  sale  of  the  copyhold  estate.    It  was  held  that  they  did.^ 

§  1064.  This  is  a  comparatively  simple  question.  But  suppose  a 
will  should  contain  a  direction  or  power  to  raise  money  out  of  the 
rents  and  profits  of  an  estate,  to  pay  debts  or  poilions,  &c.,  a  question 
might  then  arise,  whether  such  a  power  would  authorize  a  sale  or 
mortgage  of  the  estate  under  any  circumstances ;  as,  for  instance,  if 
it  were  otherwise  impracticable,  without  the  most  serious  delays  and 
inconveniences,  to  satisfy  the  purposes  of  the  trust.  Now,  this  is  a 
point  upon  which  great  authorities  have  entertained  opposite  opinions. 
The  old  cases  generally  incline  to  hold,  that  the  power  should  be 
restricted  to  the  mere  application  of  the  annual  rents  and  profits.^ 
The  more  recent  cases  hold  to  a  more  liberal  exposition  of  the  power, 
so  as  to  include  in  it,  if  necessary  for  the  purposes  of  the  trust,  a 
power  to  sell  or  to  mortgage  the  estate.^  Lord  Eldon  has  significantly 
said,  with  "-inference  to  the  case  of  a  direction  by  a  testator  to  pay 
debts  and  legacies  out  of  the  rents  and  profits  of  a  term  of  five 
hundred  yeara,  created  by  his  will,  that  if  he  were  asked,  out  of 
Westminster  Hall,  what  the  testator  meant  by  rents  and  profits,  he 


^  Sugden  on  Powers,  voL  1,  ch.  6,  §  2, 
p.  257  ;  ibid.  §  7,  p.  373 ;  ibid.  §  8,  p. 
470  ;  Owens  v.  JDickensou,  1  Craig  &  Phill. 
53.  This  is  now  the  ride  by  statute.  See 
In  re  Wilkinson,  8  Eq.  487 ;  4  Ch.  587. 
It  seems  where  the  appointment  is  to  per- 
sons who  cannot  take,  this  wiU  not,  even 
since  the  statute,  and  thonch-an  executor 
is  appointed,  make  the  fund  assets,  imless 
there  is  a  deficiency  for  payment  of  debts, 
and  to  the  extent  of  such  deficiency.  In 
re  Davies'  Trasts,  13  Ea.  183  ;  Bristow  v. 
Skirrow,  10  Eq.  1.  Where  a  testator 
clearly  intends  to  act  under  a  power  which 
is  extinct,  but  uses  language  broad  enough 
to  refer  to  a  power  really  existing,  but  not 
in  his  mind,  it  seems  equity  will  treat  the 
instrument  as  an  execution  of  the  power 
or  not,  as  may  best,  effectuate  bis  general 
intent.     Bruce  v,  Bruce,  11  En.  371. 

-  See  Sugden  on  Powers,  cE.  9,  §§  2  to 


8,  pp.  437  to  454  (3d  edit) ;  1  Mad.  Pr. 
Ch.  283  ;  2  Powell  on  Devises,  by  Jarman, 
644  6. 

^  Batcman  v,  Batcman,  1  Atk.  421. 

•»  Ivy  V.  Gilbert,  2  P.  Will.  13,  19 ; 
Ti-afford  v.  Ashton,  1  P.  Will.  418,  and 
Mr.  Cox's  note;  Evelyn  v,  Evelyn,  2  P. 
Will  666  to  670,  672 ;  Mills  v.  Banks,  3 
P.  AVill.  1  ;  Okeden  v.  Okeden,  1  Atk. 
550,  and  Mr.  Saunders's  note. 

*  Green  r.  Belchier,  1  Atk.  505  :  Baines 
r.  Dixon,  1  Ves.  42  ;  Countess  of  Shrews- 
bury V.  Earl  of  Shrewsbury,  1  Ves.  Jr. 
233,  234 ;  8.  c.  3  Bro.  Ch.  120  ;  Trafford 
V,  Ashton,  1  P.  Will.  416,  419 ;  Allen  v. 
Backhouse,  2  Ves.  &  Beam.  65,  76 ;  1 
Mad.  Pr.  Ch.  481,  484  to  486.  The  cases 
are  fully  collected  in  Mr.  Jarman's  note 
to  1  Powell  on  Devises,  234,  to  which  the 
learned  reader  is  therefore  referred. 
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should  say,  that  he  probably  meant  the  annual  profits  only.  But 
that  it  was  a  settled  rule,  that,  where  a  term  is  created  for  the  pur- 
pose of  raising  money  out  of  the  rents  and  profits,  if  the  trusts  of  the 
will  require  that  a  gross  sum  should  be  raised,  the  expression  "  rents 
and  profits  "  will  not  confine  the  power  to  the  mere  annual  rents ; 
but  the  trustees  are  to  raise  it  out  of  the  estate  itself  by  a  sale  or 
mortgage.^  Sir  Thomas  Plumer,  speaking  on  the  same  subject,  has 
also  said  :  "  Whatever  might  have  been  the  interpretation  of  these 
words,  had  the  case  been  new ;  whatever  doubt  might  have  arisen 
upon  them,  as  denoting  annual  or  permanent  profits,  it  is  now  too 
late  to  speculate  ;  this  court  having,  by  a  technical,  artificial,  but 
liberal  construction,  in  a  series  of  authorities  admitting  it  not  to  be 
the  natural  meaning,  extended  those  words,  when  applied  to  the 
object  of  raising  a  gross  sum  at  a  fixed  time,  when  it  must  be  raised 
and  paid  without  delay,  to  a  power  to  raise  by  sale  or  mortgage, 
unless  restrained  by  other  words."  - 

§  10G4  a.  But  the  true  exposition  of  the  modern  doctrine,  estab- 
lished in  courts  of  equity  on  this  subject,  does  not  in  reality  deserve 
to  be  deemed  either  technical  or  artificial,  although  it  is  certainly  a 
liberal  construction  of  the  words  of  the  testator,  in  order  to  accom- 
plish his  intent.  When  a  testator  directs  a  gross  sum  to  be  raised 
out  of  the  rents  and  profits  of  an  estate  at  a  fixed  time,  or  for  a  defi- 
nite purpose  or  object,  which  must  be  accomplished  witliin  a  short 
period  of  time,  or  which  cannot  be  delayed  beyond  a  reasonable  time, 
it  is  but  fair  to  presume,  that  he  intends  that  the  gross  sum  shall  at 
all  events  be  raised,  so  that  the  end  may  be  punctually  accomplished; 
and  that  he  acts  under  the  impression,  that  it  may  be  so  obtained  by 
a  due  application  of  the  rents  and  profits  within  the  intermediate 
period.  But  the  rents  and  profits  are  but  the  means ;  and  the  ques- 
tion, therefore,  may  properly  be  put,  whether  the  means,  if  totally 
inadequate  to  accomplish  the  end,  are  to  control  the  end,  or  are  to 
yield  to  it.  Now,  if  the  gross  sum  cannot  be  raised  out  of  the  rents 
and  profits  at  all,  or  not  so  soon  as  to  meet  the  exigency  contemplated 
by  the  testator,  it  would  seem  but  a  reasonable  interpretation  of  his 
intention,  to  presume  that  he  meant  to  dispense  with  the  means,  and, 
at  all  events,  to  recjuire  the  sum  to  be  raised.  The  same  principle  is 
applied  by  courts  of  equity  in  other  analogous  cases ;  as,  for  example, 
in  cases  of  charities,  where  the  doctrine  of  cy  ^rres  is  applied,  and  to 
cases  of  cleg  its  on  judgments  and  to  other  cases,  where  the  debt 
cannot  be  paid  at  all  out  of  the  rents  and  profits,  or  not  within  a 
reasonable  time. 

§  1064  6.  Upon  the  like  principles,  where  a  testator,  by  his  will, 

»  Allan  r.  Ikckhousc,  2  Ves.  &  Beam.  -  Bootle  u.  Ulundell,  1  Mcriv.  193, 232, 

64,  74.  238. 
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charged  his  real  estates  ^ith  the  payment  of  his  debts  generally^  and 
then  devised  the  same  estates  to  trustees  in  trust  for  other  persons, 
and  a  question  arose,  in  what  manner  the  charge  for  the  payment  of 
debts  was  to  be  satisfied ;  and  whether  the  trustees  had  authority  to 
sell  or  mortgage  the  estates,  or  a  part  thereof,  for  the  payment  of  the 
debts ;  it  was  held,  by  the  court,  that  the  trustees  had  power  to  sell 
or  to  mortgage  the  real  estates  for  the  payment  of  the  debts,  as  they 
should  think  it  best  for  the  interest  of  all  concerned  in  the  real 
estates.^ 

§  1064  c,  A  power  to  raise  money  by  sale  or  mortgage  of  real 
estate  was  held  to  authorize  a  mortgage  with  a  power  of  sale.-  But 
a  devise  of  real  estate  to  trustees,  in  fee  upon  trust,  "out  of  the  rents, 
issues,  and  profits,"  "and  such  other  means  (except  a  sale)  as  they 
may  think  proper,  to  levy  and  raise  sufficient  to  pay  off  the  charges 
on  the  estate,"  does  not  give  the  trustees  the  power  to  raise  the 
charges,  either  by  sale,  by  mortgage,  or  by  leases  on  fines,  but  they 
must  be  raised  out  of  the  rents,  and  the  profits  of  timber  and  mines.'' 
And  where  the  testator  charged  certain  of  his  lands  with  the  payment 
of  a  mortgage  upon  other  lands  (which  he  also  devised  specially),  and 
with  the  payment  of  his  debts  generally,  but  gave  no  express  power 


»  Ball  r.  Harris,  4  Mylne  k  Craig,  2(U. 
On  this  orcasion,  I/ord  Cottenliam  said : 
**  In  Bup]>oit  of  the  appeal,  it  was  not  dia- 
puted,  Umt  tlie  directions  in  the  will  con- 
stituted a  charge  of  the  debts  uiK)n  the 
real  estate.  But  it  was  c:ontended,  first, 
that  such  a  charge  did  not  give  a  power  to 
soil ;  secondly,  that  if  it  aid,  the  lands 
purchased  were  not  subject  to  it ;  and, 
thirdly,  that  the  power  to  sell,  if  it  existed, 
did  not  authorize  the  mortgage  to  the 
plaintiff.  The  affimativo  of  the  first  pro- 
])osition  was  acted  upon  by  the  Master  of 
the  Rolls,  in  Shaw  r.  Borrer,  1  Keen, 
559  ;  and  the  real  question  is.  Was  that 
decision  right  ?  I  have  carefully  considered 
the  judjpient  of  the  Master  of  the  Rolls 
upon  this  point,  and  I  entirely  concur  with 
him  upon  it  The  point,  indeed,  has  been 
lon^  established.  It  arose  dii*ectlv  in 
Elliott  V.  Merryman,  Barnard,  78,  and,  as 
there  laid  down,  has  been  recognised  in  the 
several  cases  referred  to  by  the  Master  of 
the  Rolls ;  to  which  may  be  added  the 
opinions  of  Lord  Thurlow  and  Lord  Kldon 
in  Bailey  r.  Ekuis,  7  Ves.  319,  and  Dolton 
V.  Hewen,  6  Mad.  9  ;  for  althougli  the 
point  in  some  of  those  cases  was,  whether 
the  purchaser  was  bound  to  see  to  the 
application  of  the  purchase -money,  the 
decision  that  he  was  not  assumes  that  the 
sale  was  authorized  by  the  charge  in  the 
will  of  the  debts  upon  the  estate  ;  that  is, 
that  the  charge  of  the  debts  upon  tlit* 
estate  was  equivalent  to  a  trust  to  sell  for 
the  jpayment  of  them.  Tlie  case,  indeed, 
is   free    from    the    difficulty   which   hfis 


occurred  in  some  othera,  for  Harris  is  de- 
visee in  trust  of  th<'  legal  fee  ;  and  it 
being  established,  that  the  will  charges 
the  estate  with  the  payment  of  the  debts, 
it  follows  that  Hams,  being  trustee  for 
that  purpose,  must  have  the  power  of  exe- 
cuting his  trust  Such  being  my  opinion, 
as  to  the  effect  of  the  chaige  of  the  debts 
upon  the  estate,  it  is  unnecessary  to  advert 
to  the  express  power  to  sell  with  the  appro- 
bation or  the  widow  and  daughter,  both 
of  whom  are  parties  to  the  deposit  of  the 
deeds  with  the  plaintiff ;  for  it  cannot  he 
doubted,  but  that  the  purchased  lands  are 
subject  to  the  same  tnists  as  the  land 
devised  ; — and  this  disposes  of  the  second 
point  The  third  point  is  equally  un- 
tenable ;  namely,  that  the  right  of  the 
trustee  to  seU  did  not  authome  the  mort- 
^ige.  So  long  ago  as  the  case  of  ^lills  r. 
Banks,  3  P.  Will.  1,  in  1724,  it  seems  to 
have  been  assumed  aa  settled,  that  *a 
power  to  sell  implies  a  power  tx)  mortgage, 
which  is  a  conditional  sale  ; '  and  no  caso 
has  been  quoted,  thro^ving  any  doubt  upon 
that  proposition.  But  tnis  is  not  a  men* 
power  to  sell ;  it  is  a  trust  to  raise  money 
out  of  the  estate  to  pay  debts.  It  would, 
indeed,  be  most  injurious  to  the  owners  of 
estates  charged,  if  the  trustee  could  effect 
the  object  of  his  trust  only  by  selling  the 
estate." 

2  Bridges  r.  Longman,  24  Beavan,  27 ; 
In  re  Chawner's  Will,  8  Eq.  669. 

•'»  Bennett    v.   AVyndham,    23    Beavan, 
521. 
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of  sale,  it  was  held  the  executor  took  a  power  of  sale  by  implication, 
and  that  the  purchaser  of  the  executor  took  the  land  discharged  of 
all  equity  in  favour  of  the  devisee.^ 

§  1065.  In  the  next  place,  independently  of  the  consideration  of 
powers,  many  very  embarrassing  questions  arise  as  to  the  nature  and 
extent  of  the  limitations  of  trust,  properly  so  called,  under  last  wills ; 
as  to  the  persons  who  are  to  take  ;  and  also  as  to  the  interest  they 
are  to  take  in  the  trust  property.     Many  of  these  tmsts  require  the 
positive  interposition  and  direction  of  courts  of  equity,  before  they 
can  be  properly  or  safely  executed  by  the  parties  in  interest,  so  as  to 
protect  them  against  future  litigation  and  controversy.    And  it  not 
unfrequently  happens,  that  the  final  administration,  settlement,  and 
distribution  of  the  assets  of  the  testator,  real  and  personal,  must 
stand  suspended,  until  the  aid  of  some  court  of  equity  has  been 
invoked,  and  a  judgment  is  obtained,  containing  a  declaration  of  the 
nature  and  extent  of  these  trusts,  of  the  parties  who  are  entitled  to 
take,  and  of  the  limitations  of  their  respective  interest ;  and  also  pro- 
viding means,  by  reference  to  a  chief  clerk,  whereby  the  cross-equities 
and  conflicting  claims  of  various  persons,  such  as  creditors,  tnistees, 
legatees,  devisees,  heirs,  and  distributees,  may  be  clearly  ascertained 
and  definitely  established.^    Thus,  for  example,  upon  a  will  creating 
a  trust  for  the  payment  of  debts,  and  charging  them,  as  well  as  lega- 
cies, upon  the  real  estate  of  the  testator,  it  may  often  be  a  matter  of 
serious  difficulty  to  ascertain,  from  the  words  of  the  will,  whether  the 
personal  estate  is  to  be  wholly  exonerated  from  the  payment  of  the 
debts  and  legacies  ;  or  whether  it  is  to  be  the  primary  fimd,  and  the 
real  estate  only  to  be  auxiliary  thereto.     And  in  each  case,  if  the 
charges  on  the  real  estate  are  not  sufficient  to  exhaust  the  whole,  in 
what  manner  the  charges  are  to  be  borne  and  apportioned  among  the 
dififerent  devisees  and  heirs.'^     Until  these  questions  are  settled  by  a 
court  of  equity,  upon  a  bill  bringing  all  the  proper  parties  before  it, 
it  will  be  impossible  for  the  executors  or  trustees  (as  the  case  may 
be)  to  proceed  to  a  final  settlement  of  the  various  claims,  without 


1  Robinson  v.  Lowatcr,  5  Do  G.,  M.  & 
O.  272 ;  Greethani  r.  Coltou,  84  Beav. 
(J15.  Where  there  is  a  chaifje  of  the  debts 
suiticient  to  give  an  implied  power  to  the 
executor  to  »eU,  and  tlie  property  ia  then 
devised  to  trustees  to  whom  nn  express 
power  of  sale  is  given,  they  being,  by  the 
terms  of  the  power,  required  to  discharge 
out  of  proceeds  all  incumbrnnces  affecting 
the  land,  they  can  give  a  good  title  with- 
out the  concurrence  of  the  executoi-s. 
Hodkinson  r.  Quinn,  1  J.  &  H.  303.  A 
direction  that  the  executor  shall  pay  the 
testator's  debts,  does  not  chai*ge  them  on 
the  I'ealty  ;  and  qtUBre,  as  to  whether  an 
executor  can  sell  to  pay  debts  where,  after 


such  a  direction,  the  lands  are  devised  to 
him  for  life,  with  power  to  mortgage  if 
rents  ara  insufficient  for  his  support  See 
Cook  r.  Dawson,  29  Beav.  126 :  S  Do  G., 
F.  k  J.  127. 

-  This  subject  has  been  already  some- 
what considered  under  the  heads  of  Ac- 
count, Administration,  Legacies,  and  Mar- 
shalling of  Securities.  Ante,  ch.  8,  P,  10, 
13. 

'  See  2  Powell  on  Devises,  by  Jarman, 
ch.  35,  pp.  664  to  714,  and  notes;  1  Mad. 
Pr.  Ch.  466  to  488.  See  Forrest  v.  IVs- 
cott,  10  Eq.  545  ;  PoweU  v.  Riley,  12  % 
175. 
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manifest  danger  of  having  all  their  proceedings  overhauled  in  some 
future  suit.^ 

§  10G5  a.  Another  illustration  of  the  difficulties  arising  from  the 
language  of  pai*ticular  bequests  may  be  gathered  from  Blewitt  v. 
Roberts,-  where  the  testator  bequeathed  to  his  wife  £600^per  annum 
during  her  life,  and  after  her  death,  the  said  annuity  to  be  equally 
divided  between  A.,  B.,  C,  D.,  E.,  and  F.,  or  the  survivora  or  sur- 
vivor ;  and  the  question  arose,  whether  the  siz  annuitants  were  to 
take  annuities  for  their  lives,  or  were  to  take  the  capital  stock  of 
such  sum  in  the  three  per  cents,  in  England  as  would  be  sufficient  to 
produce  the  yearly  sum  of  £600.  It  was  held  by  the  Yice-Chancel- 
lor,  that  the  annuitants  were  entitled  to  such  capital  stock,  as  an 
absolute  interest  vested  in  them,  and  not  to  mere  life  annuities. 
But  this  decision  was  reversed  by  the  Lord  Chancellor,  upon  the 
ground,  that,  upon  the  true  interpretation  of  the  will,  the  annuitants 
were  such  for  their  respective  lives  only.    In  a  later  case,  a  bequest 


^  Some  of  these  difficulties  have  been 
already  touched,  in  considering  the  doc- 
tiines  respecting  the  marshalling  of  assets 
and  securities.  Ante,  §§  558  to  580,  633 
to  645.  See  also  the  notes  of  Mr.  Cox  to 
HowcU  V.  Price,  1  P.  Will.  294,  note  (1), 
and  to  Evelyn  v,  Evelyn,  2  P.  WiU.  664, 
liote  (1),  as  to  the  point  whether  the  per- 
sonal estate  is  to  be  deemed  the  primary 
fund  for  the  payment  of  debts  and  legacies, 
or  not.  See  also  1  Mad.  Pr.  Ch.  467  to 
488  ;  id.  498  to  506. 

^  10  Simons,  491  ;  h.  c.  on  appeal,  1 
Craig  &  Phillips,  274.  See  Yates  v.  Mad- 
dan,  3  De  G.,  M.  &  G.  532;  Stokes  v, 
Huron,  2  Dru.  &  W.  89  ;  12  CL  &  F.  171 ; 
Bent  V.  CuUeu,  6  Ch.  235^  Tweedale  v. 
Tweedale,  10  Simons,  453.  In  this  last 
case,  the  Vice-Chancellor  said  :  "I  do  not 
see  any  substantial  diiference  between  a 
gift  of  an  annuity  out  of  personal  estate 
generally,  and  a  gift  of  an  aimuity,  to  be 
satisfied  out  of  a  particular  fund  ;  because 
an  annuity,  when  it  is  given  ceneraUy,  is 
to  be  provided  for  out  of  all  the  personal 
estate  ;  and,  if  a  gift  of  £300  a  year,  out 
of  the  testator's  funded  property,  would 
give  to  the  annuitant  the  absolute  interest 
in  so  much  of  the  funded  property  as 
would  produce  £300  a  year,  what  is  the 
substantial  difference  between  that  gift 
and  a  gift  of  £300  a  year,  simply,  to  be 
satisfied  out  of  so  much  of  the  personal 
estate  as  would  produce  the  sum  ?  I  con- 
fess that  I  do  not  see  any  difference  myself. 
I  am  very  much  inclined  to  think,  that 
the  true  construction  is,  that  if  it  is  given 
simply,  it  is  given  absolutely."  But  tlie 
Lord  Chancellor,  upon  the  appeal  in 
Blewitt  V,  Roberts,  said:  ''There  is  a 
marked  distinction  between  the  gift  of  the 
produce  of  a  fund  without  limit  as  to 
time,  and  a  simple  gift  of  an  annuity.    An 


annuity  may  be  peri)etual,  or  for  life,  or 
for  any  period  of  years  ;  but,  in  the  ordi- 
nary acceptation  of  the  term  used,  if  it 
should  be  said,  that  a  testator  had  left 
another  an  annuity  of  £100  per  annum,  no 
doubt  would  occur  of  the  gift  being  an 
annuity  for  the  life  of  the  donee.     It  is 
the  gift  of  an  annual  sum  of  £100 ;  that 
is,  of  as  many  sums  of  £100  as  the  donee 
sliaU    live    years.      In    Savory  v.   Dyer, 
Ambl.   139,   Lord  Hardwicke  says  :    *  If 
one  give  by  will  an  annuity  not  existing 
before,  to  A.,  A.  shall  have  it  only  for 
life.'    In  that  case,  the  gift  was  of  an 
annuity  to  A.  during  the  life  of  B.,  and 
B.  having  survived  A.,  the  question  was, 
whether  the  annuity  had  ceased,  notwith- 
standing   the  express    provision    that  it 
should  be  during  the  life  of  B.    It  is  sin- 
gular, that  no  other  case  has  been  referred 
to,  in  which  this  question  distinctly  arose ; 
but,  in  Innes  v.  Mitchell,  6  Ves.  464,  bo- 
for  Sir  W.  Grant,  and  before  Lord  Kldon 
(9  Yes.  212),  upon  appeal,  the  annuity  was 
held  to  be  for  life  only,  although  there 
were    provision^   leading  more    strongly 
than  anything  in  this  case  to  an  inference 
that  the  capital  was  intended  to  be  given, 
such  as  the  direction  as  to  the  £5000  ; 
without  that  direction  the  gift  would  be 
of  an  annuity  of  £200  to  the  use  of  a 
mother  and  her  children,  for  her  and  their 
use,  and  the  longest  liver  of  her  and  her 
children,  subject  to  an  equal  division  of 
the  interest,  while  more  than  one  of  tiiem 
should  live ;  a  gift  not  very  dissimilar 
from  the  present ;  and  both  those  very 
able  jud^s  held,  that  the  annuity  deter- 
mined with  the  life  of  the  survivor.     If 
the  gift  simply  of  an  annuity  of  £100  to 
A.  is  a  gift  of  that  sum,  which  shaU  be 
sufficient  to  produce  £100  a  year,  tibere 
was   sufficient,   in    Innea    v,    Mitchell, 
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to  A.,  "  of  one  clear  annuity  of  £100  per  annum,  for  and  during  his 
natural  life  ;  and  should  he  die,  a  child  him  surviving,  I  continue  the 
same  annuity  for  such  child's  use  and  benefit,  to  be  paid  to  his  or  her 
mother,"  was  construed  by  the  Lord  Chancellor,  reversing  the  deci- 
sion of  the  Vice-Chancel  lor,  to  give  the  child  of  A.  an  annuity  for  life 
only,  and  not  a  pei-petual  annuity.^ 

§  IO60  ft.  Very  embarrassing  questions  also  often  arise  under  last 
wills  and  testaments  in  respect  to  the  persons  who  are  entitled 
to  take  under  words  of  general  description ;  as,  for  example,  under 
bequests  to  "  children,"  to  "  grandchildren,"  to  "  younger  children," 
to  "issue,"  to  "heirs,"-  to  "next  of  kin,"  to  "nephews  and  nieces," 
to  "first  and  second  cousins,"  to  "relations,"  to  "poor  relations,"  to 
the  "family,"^  to  "personal  representatives,"  and  to  "servants." 
For  these  words  have  not  a  uniform  fixed  sense  and  meaning  in  all 
cases ;  but  they  admit  of  a  variety  of  interpretations,  according  to 
the  context  of  the  will,  the  circumstances  in  which  the  testator  is 
placed,  the  state  of  his  famil}',  the  character  and  reputed  connection 
of  the  persons  who  may  be  presumed  to  be  the  objects  of  his  bounty, 
and  yet  who,  only  in  a  very  lax  and  general  sense,  can  be  said  to 
fall  within  the  descriptive  words.  Thus  "  child  "  or  "  children "  is 
sometimes  construed  to  mean  "  issue : "  and  "  issue "  to  mean 
'children  ;"*  "heirs"  is  sometimes  construed  to  mean  "children;"^ 


to  givo  to  the  mother  and  her  childi'en 
.such  a  Hum  as  would  1)6  aufficient  to  pro- 
duce £200  per  annnni,  without  reference 
to  the  provision  as  to  the  £5000  ;  and  yet, 
notwithstanding  that  provision,  it  was 
held,  that  there  was  no  gift  of  any  prin- 
cipal sum.  It  seems  to  have  hoen  sup- 
{K)seil,  that  the  direction,  that  t1iei*e  should 
>c  an  equal  division  of  the  annuity,  im- 
plied, that  the  principal,  producing  the 
annuity,  was  to  be  the  subject-matter  of 
the  division  ;  but  there  was  a  similar  direc- 
tion in  Innes  r.  Mitchell,  and  in  Jones  i\ 
Randall,  1  Jac.  &  Walker,  100  ;  and  yet, 
in  neither  of  those  cases,  was  there  anv 
gift  of  the  principal.  It  does  not  apjiear 
to  me  that  there  is  any  inconsistency  in 
the  cases.  To  hold  that  a  simple  gift  of 
an  annuity  to  A.  does  not  give  an  annuity 
lieyond  the  life  of  A.,  is  not  inconsistent 
with  holding  that  a  gift  of  the  pi-oduce  of 
a  fund,  without  limit  as  to  time,  gives  the 
fund  itself.  In  the  former  case,  there  is 
no  allusion  to  any  principal  sum.  It  is, 
indeed,  the  course  of  this  court  to  secure 
jm  annuity  by  investing  a  capital  sum  ; 
but  a  t<?^tator,  with  an  income  much  ex- 
ceeding the  annuity  given,  is  not  very 
likely  to  contemplate  any  such  investment. 
He  may,  indeed,  be  without  tlie  immediate 
means  of  making  it ;  as,  for  instance,  if 
his  whole  j)i'operty  consisted  of  long  lease- 
hold. If  a  testator  were  minded  to  give 
£10,000,  can  it  be  sn]>posed  that  he  would 


set  about  effecting  this  object  by  giving 
£500  jter  annum  to  the  intendeil  legatee, 
without  making  any  mention  of  the 
£10,000,  or  of  any  other  capital  sum  ?  To 
cany  into  effect  the  gift  of  an  annuity  of 
£500,  by  raising  £10,000  out  of  the  estate, 
would,  probably,  be  very  foreign  from  the 
testator's  iutcntion.  I  feel  no  disposition 
to  question  the  doctrine  laid  do\vn  by  Lord 
Hsrdwicke,  and  followed  in  the  cases  1 
have  iHiferred  to ;  and  if  1  did,  I  should 
not  feel  at  lilx^rty  to  demrt  from  a  rule 
established  upon  such  authority. "  See  also 
Blight  V,  Hartnoll,  19  Oh.  D.  294. 

I  Yates  V.  Maddan,  3  De  (J.,  M.  A  G.  532. 
See  also  Langley  r.  Thomas,  6  De  G.,  M. 
&  G.  645  :  Alexander  r.  Alexander,  id.  59.^. 

5  **  Heii-s,'*  used  in  a  substitutionary 
gift  of  annuity  charged  on  real  and  per- 
sonal estate,  hrld  to  mean  next  of  kin, 
according  to  the  statute  of  distributions. 
Parsons  w  Parsons,  8  Ya\.  260.  So  whor*> 
personalty  was  given  to  the  "heirs  and 
assigns"  of  a  deceased  person.  Newton's 
TnistiJ,  4  Eq.  171. 

•*  A  ix)wer  to  a  married  woman  to  ap- 
jwint  to  her  **  own  family  or  next  of  kin, " 
was  lield  not  to  be  confined  to  her  statu- 
toiy  next  of  kin.  Snow  r.  Teed,  9  Eq. 
622. 

^  See  Pope  r.  Pope,  3  De  G.,  M.  &  G.  523, 
where  *48sue  "  was  limitetl  to  children. 

^  Head  r.  Randall,  2  Yonnge  ft  Coll. 
231  ;  Minter  r.  Wraith,  13  Simons,  52. 
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*'  next  of  kin "  is  sometimes  construed  to  mean  next  of  blood,  or 
nearest  of  blood,  and  sometimes  only  those  who  are  entitled  to  take 
under  the  statute  of  distributions,  and  sometimes  to  include  other 
persons ;i  '' relations  "  is  sometimes  construed  to  mean  the  "next  of 
kin,"  in  the  strict  sense  of  the  words,  and  sometimes  to  include 
persons  more  remote  in  consanguinity ;  "  personal  representatives " 
is  sometimes  construed  to  mean  the  "  administrators  or  executors," 
and  sometimes  to  mean  the  "  next  of  kin ;"  *  "  executors  "  sometimes 
includes  the  persons  named  as  executors  in  the  will,  and  sometimes 


1  Witby  V,  Mangles,  10  C.  &  F.  215  ; 
Cholmondelay  v.  Ashburton,  6  Beavau,  86. 
*  8.  p.  Daniel  v.  Dudley,  1  PhUlips,  Cb. 
1,  6.  In  Holloway  v.  Clarkson,  2  Haro, 
621,  623,  Mr.  Vice- Chancellor  Wigram 
said  :  "  The  disputed  cases  have  generally 
arisen  out  of  bequests  to  '  representatives,' 
*  legal  representatives,'  *  personal  repre- 
sentatives,' and  similar  words,  and  not 
upon  the  woixis  'executors,  administra- 
tors, and  assigns,'  which  occur  in  the 
present  case.  In  Bulmer  v.  Jay,  4  Sim. 
48 ;  8.  c.  3  Myl.  &  E.  197,  and  in  some 
other  cases,  however,  a  question  has  arisen 
nuon  the  effect  of  the  words  *  executors  and 
aaministrators. '  If  1  were  compelled  to 
give  an  opinion  upon  this  part  of  the  case, 
I  should  say,  that  the  conclusion  to  be 
drawn  from  the  more  modern,  not  sup- 
ported by  some  of  the  earlier  cases,  is 
this :  that  under  a  gift  simply  to  '  repre- 
sentatives,' 'legal  representatives,'  'per- 
sonal representatives,  and  to  '  executors 
and  administrators,*  the  hand  to  receive 
the  money  is  that  of  the  person  consti- 
tuted representative  by  the  ecclesiastical 
courts ;  mat  that  such  person  Mrill,  in  the 
absence  of  a  clear  intention  to  the  con- 
trary, take  the  property  as  part  of  the 
estate  of  the  person  whose  representative 
he  is,  and  not  beneficially."  Ripley  v. 
Waterworth,  7  Ves.  426;  Wellman  v, 
Bowring,  1  Sim.  &  Stu.  24  ;  2  Russ.  874  ; 
8  Sim.  328;  Price  v.  Strange,  6  Mad. 
159 ;  Palin  v.  Hills,  1  My.  &  K.  470 ; 
Hames  v.  Hames,  2  Keen,  646 ;  Grafftey 
V.  Humpage,  1  Beav.  46  ;  Daniel  v, 
Dudley,  1  Phillips,  1 ;  11  Sim.  163.  In 
the  last  case,  Lord  Cottenham  strongly 
expressed  his  disapprobation  of  Bulmer  v. 
Jay.  However,  the  decision  upon  these 
cases  has  been  by  no  means  uniform. 
And  in  Long  v.  Watkiuson,  and  Long  v. 
Long,  21  L.  J.  Rep.  (n.  8.)  Ch.  844  ;  8.  c. 
17  Beav.  471,  Sir  John  RomiUy  said  :  **  I 
cannot  reconcile  Palin  v.  Hills  with 
Daniel  v,  Dudley,  and  other  cases  of  that 
class."  It  has  sometimes  been  decided 
that  the  persons  intended  were  the  repre- 
sentatives constituted  by  the  Ecclesias- 
tical Court ;  sometimes,  that  next  of  kin 
were  intended  ;  sometimes,  that  the  repre- 
sentatives by  the  Ecclesiastical  Court  took 
beneficially ;    and  sometimes,   that    they 


took  as  representatives,  and  consequently 
as  trustees  for  the  estates  of  the  party 
whose  representatives  they  were.  It  will 
be  sufficient  to  refer  to  the  cases  generally, 
as  they  are  collected  in  Saberton  v.  Skeels, 
1  Russ.  &  Myl.  687,  and  in  Grafftey  v. 
Humpage.  In  considering  the  cases  as 
they  bear  only  upon  the  construction  of 
the  words  (as  words  of  description)  and 
upon  the  question  of  tlie  interest  which 
the  legatee  takes,  it  will  be  found  con- 
venient to  distinguish  the  cases  in  which 
a  legacy  has  been  given  to  an  individual ; 
and  in  case  of  his  predeceasing  the  tes- 
tator, his  representatives  have  oeen  sub- 
stituted for  him,  from  the  case  of  direct 
limitations  to  the  representatives  of  an 
individual  named  not  by  way  of  substitu- 
tion. In  the  former  cases,  the  courts 
appear  to  have  treated  the  representatives 
as  qitcisi  purchasers,  and  have  thereby 
excluded  all  argument  upon  the  words  as 
words  of  limitation."  See  also  Booth  v. 
Vicare,  1  CoUyer,  Ch.  6 ;  where  the  ques- 
tion was,  who,  in  the  sense  of  will,  were 
the  "next  legal  representatives T'  Mr. 
Vice-chancellor  Bruce  there  said  :  "  The 
next  question  is,  whether  the  true  con- 
struction of  the  bequest  is,  that  the  exe- 
cutore  of  Nicholas  Vicars  and  Mary  Brown 
were  intended  to  take,  in  their  character 
of  executors  or  administrators,  that  is, 
not  beneficiaUy, — a  meaning,  of  which, 
when  the  context  allows  or  does  not  forbid 
it,  the  words  'legal  representatives'  are 
susceptible.  There  are  several  remarks, 
however,  to  which  this  clause  is  liable, 
which  seem  to  exclude  that  interpretation 
also.  For,  in  the  first  place,  I  do  not  say 
in  materiality,  but  in  order,  the  worcU 
*  executors  or  administratora '  are  used  just 
above  for  another  purpose,  in  their  strict, 
legal,  and  proper  sense,  and  therefore,  if 
he  had  meant  executors  and  administra- 
tora here,  the  probability  is,  that  he  would 
have  used  the  same  phrase.  In  the  second 
place,  he  has  used  the  word  'next'  in 
combination  with  the  words  '  legal  repre- 
sentatives,' which  is  a  word  having  no 
connection  with  the  character  of  executor 
or  administrator.  And,  thirdly,  that  con- 
struction would  render  the  latter  half  of 
the  bequest  mere  superfluity,  because, 
supposing  that  by  the  wo^  in  question 
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only  such  as  take  upon  themselves  that  office ;  and  "  nephews  and 
nieces  '*  will  sometimes  include  great-nephews  and  great^nieces.^  The 
word  "  family  "  admits  of  a  still  greater  variety  of  applications.  It 
may  mean  a  man's  household,  consisting  of  himself,  his  wife,  chUdren, 
and  servants ;  it  may  mean  his  wife  and  children,  or  his  children, 
excluding  his  wife ;  or,  in  the  absence  of  wife  aad  children,  it  may 


executors  or  administrators  are  meant,  the 
fund  would  go  in  the  same  "way  without 
those  words  as  with  them.  These  are  part 
of  the  considerations  which  seem  to  me  to 
exclude  that  construction  also.  It  follows, 
if  this  view  of  the  subject  be  right,  that 
the  words  Vnext  legal  representatives' 
must  in  this  will  import,  in  some  form, 
consanguinity ;  the  next  question  is,  in 
what  form  ?  Now  tlie  words  here  ai-e  not 
*  next  of  kin.'  There  is  no  word  strictly 
importing  kindred.  If  the  words  had  been 
*next  of  kin,'  or  'nearest,*  or  *next  in 
relationship'  it  is  possible  that  I  miglit 
have  applied  the  nile  adopted  by  the 
Lords  Commissioners  in  £lmsley  v.  Young, 
and  have  held  that  the  representatives  of 
whom  the  statute  speaks  were  excluded. 
But  that  is  not  so.  The  words  '  legal  re- 
presentatives '  are  in  the  very  words  which 
in  the  statute  of  distributions  are  used  to 
designate  persons,  who,  being  of  kindred 
to  the  deceased,  come  in  as  representatives 
of  some  Qne  else.  As  to  this  part  of  the 
case,  I  need  do  no  more  than  refer  to  the 
language  of  the  Master  of  the  Rolls  in 
Rowland  x.  Gorsuch,  2  Cox,  187,  and  to 
the  expressions  so  recently  used  by  Lord 
Langdale  in  Cotton  v.  Cotton,  2  Beav.  70, 
where  he  says  :  '  Wlien  it  is  said  that  the 
expression  **  legal  representatives,"  means 
**  next  of  kin,"  it  is  not  that  such  is  the 
force  of  the  words  themselves,  but  because 
the  words  are  held  to  indicate  the  persons, 
who,  upon  the  construction  of  the  will, 
are  beneficially  entitled  in  the  place  of  the 
person  to  whom  the  gift  was  iirst  made, 
and  who,  in  that  sense,  legally  represent 
such  person.  I  must,  therefore,  refer  to 
the  statute  of  distributions,  which  points 
out  those  who  are  entitled  to  claim  as  the 
legal  representatives  in  that  particular 
sense  of  the  words.'  I  also  am  of  opinion 
upon  this  will,  that  the  words  *  next  legal 
representatives '  mean  the  persons  who,  by 
force  of  law,  in  right  of  consanguinity, 
would  take  the  personal  estate  of  tliose 
persons  beneiiciaUy.  The  next  question 
is,  whether  they  are  to  take  per  stirpes  or 
])er  capita.  My  opinion  is,  that  they  take 
per  stirpes.  The  word  *  representatives ' 
itself  almost  forces  that  interpretation ; 
and  when  you  consider  that,  if  one  of  the 
two  persons  mentioned  in  the  will  had 
survived  the  tenant  for  life,  only  a  moiety 
could  have  gone  under  the  clause  of  sub- 
stitution, that  construction  seems  to  be 
rendered  absolutely  necessary."     "Next 


personal  representatives  "  was  field  to  mean 
the  nearest  of  kin,  and  not  statutory  next 
of  kin,  according  to  the  statute  of  distri- 
butions. Stockoale  v.  Nicholson,  4  £q- 
359.  It  seems  now  settled  that,  in  the 
absence  of  controlling  words,  the  words 
''executors  and  administrators,"  following 
a  gift  for  life,  do  not  mean  next  of  kin, 
and  that  the  executors  do  not  take  bene- 
ficially; and  **a  gift  to  A.  for  life,  and 
after  his  death  to  his  legal  pei'sonal  repre- 
sentative, is  a  valid  absolute  gift  to  A." 
Webb  V.  Sadler,  8  Ch.  419  ;  In  re  Wynd- 
ham's  Trust,  1  Eq.  290. 

*  In  Mr.  Chitty's  Digest,  under  the 
title  Wills  and  DeviseSj  iV.  b,  a  great 
variety  of  cases,  illustrating  these  state- 
ments, will  be  found  collected.  See  also 
Bridgman's  Digest,  Legacy  and  Legatee; 
1  Roper  on  Legacies,  §§  1  to  19,  pp.  24  to 
167.  Examples  of  the  interpretation  of 
these  words  will  be  found  in  Hall  v. 
Luckup,  4  Sim.  5  ;  Dalzell  r.  Welch,  2 
Sim.  31 9  ;  Horridge  v.  Ferguson,  1  Jacob, 
583 ;  Lees  v.  Mosley,  1  "i  ounge  k  CoU. 
589 ;  Earl  of  Oxford  v.  Churchill,  3  Ves. 
iVc  Beam.  69  ;  Lady  Lincoln  v.  Pelham,  10 
Ves.  166;  Bowles  v.  Bowles,  10  Ves,  177 ; 
Gittings  V.  McDermott,  2  Mylne  &  Keen, 
69 ;  Mounsby  v.  Blamire,  4  Russ.  384 ; 
Leigh  V.  Norbury,  13  Ves.  340 ;  Sibley  v. 
Perry,  7  Ves.  522  ;  Grant  v.  Lyman,  4 
Kuss.  292  ;  Brandon  v.  Brandon,  3  Swanst. 
319  ;  Smith  v.  Campbell,  19  Ves.  400  ; 
Mahon  v.  Savage,  1  Sch.  k  Lefr.  Ill ; 
Pope  V.  Whitcome,  8  Meriv.  689  ;  Cniwys 
V.  Colman,  9  Ves.  319 ;  Worseley  v.  Jon- 
son,  3  Atk.  761  ;  Elrosloy  v^  Young,  2 
Mylne  &  Keen,  82  ;  Palin  v.  Hills,  1 
Mylne  &  Keen,  470 ;  Price  v.  Strange,  6 
Mad.  159  ;  Piggott  v.  Green,  6  Sim.  72; 
Iknies  V.  Patch,  8  Ves.  604.  (In  Mayor 
of  Hamilton  v.  Hodsdon,  11  Jurist  193, 
before  the  Privy  Council,  a  mistake  in  the 
report  of  Bai-nes  v.  Patch  is  noticed.) 
Crossly  v.  Clare,  Ambl.  897  ;  Chambers  r. 
Brailsford,  18  Ves.  368  :  s.  c.  19  Ves. 
652  ;  Mayott  v.  Mayott,  2  Bro.  Ch.  125 ; 
Charge  v.  Goodyer,  3  Russ.  140  ;  Silcox  r. 
Bell,  1  Sim.  &  Stu.  331 ;  Chilcot  v.  Brom- 
ley, 12  Ves.  114  ;  Gill  v.  Shelley,  2  Russ. 
k  Mylne,  336  ;  Langston  v.  Langston,  8 
Bligh,  167  ;  Clopton  v.  Butman,  10 
Simons,  426  ;  Head  r.  Randall,  2  Y.  k 
Coll.  New  R.  231  ;  Liley  v.  Hay,  1  Hare, 
68,  582  ;  Wright  v.  Atkyns,  Turn.  &  Russ. 
156  ;  Wood  v.  Wood,  3  Hare,  65. 
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mean  his  brothers  and  sisters,  or  next  of  kin ;  or  it  may  mean  the 
genealogical  stock  from  which  he  may  have  sprung.^ 

§  1065  c.  In  a  case  before  Lord  Cranworth,  after  a  good  deal 
of  examination  and  discussion  at  the  bar,  it  was  held  that  a  bequest 
to ''cousins/'  simpliciter,  includes  first  cousins  only,  in  the  absence 
of  any  thing  to  explain  the  meaning  of  the  testator.  The  Lord 
Chancellor  said  :  ''  I  think  that  if  a  testator  says  no  more  than  that 
he  gives  to  '  cousins/  he  must  be  taken  to  mean  first  cousins.  That 
will  be  a  practical  construction,  and  one  by  which  the  parties  entitled 
will  be  easily  ascertained  :  it  coincides  too  with  ordinary  experience, 
for  when  a  person  speaks  of  cousins,  he  generally  means  first  cousins, 
the  children  of  an  uncle  or  aunt ;  and  I  think  that  in  the  present 
case  there  being  first  cousins  (and  nothing  to  indicate  that  any  others 
were  intended),  this  is  the  proper  construction  to  adopt/'  ^  It  seems 
to  us  this  view,  as  a  general  exposition  of  the  difficulty,  is  extremely 
satisfactory.  The  counsel,  in  arguing  the  extension  of  the  term 
"  cousins,"  so  as  to  include  all  persons  coming  within  the  general 
import  of  the  term,  referred  to  the  following  cases,*  not  elsewhere 
cited  in  this  work.  The  same  construction  was  given  to  the  word 
"  niece/*  *  So  in  a  very  late  case,^  Sir  G.  Jessel,  M.  R.,  held,  that 
under  the  term  "  second  cousin/'  children  or  grandchildren  of  first 
cousins  could  not  take.  And  in  order  to  enable  illegitimate  childi'en 
to  take  under  a  bequest  to  "  daughters,"  it  would  seem  to  be  requisite 
to  show  that  there  were  no  other  persons  who  could  answer  the 
description,  and  that  their  reputed  character  did  answer  it,  and  that 
this  was  understood  by  the  testator,  which  last  fact  will  not  be 
inferred.^  A  gift  to  "  my  other  nephews  and  nieces  on  both  sides," 
was  held  to  include  the  children  of  the  brothers  and  'sistei's  of  the 
testator's  wife.^    And  when,  by  the  subsequent  codicils,  it  appeared 


1  Blackwell  v.  Bull,  1  Keen,  176,  181. 

2  Stoddart  v.  Nelson,  6  De  G.,  M.  &  G. 
68  ;  Stanger  v.  Nelson,  ib. 

3  Caldecott  v.  Harrison,  9  Simons,  457 ; 
Sanderson  v,  Bayley,  4  My.  &  Cr.  66  ;  and 
Williams  on  £xecutors,  Vol.  2,  p.  885,  3d 
edit.  See  also  Thompson  v.  Robinson,  5 
Jur.  N.  8.  1196. 

*  Crook  V.  Whitley,  7  De  G.,  M.  &  G. 
490.  See  also  Pride  v.  Fooks,  3  De  Gex 
&  Jones,  252 ;  and  Jenkins  v.  Lord  Clin- 
ton, 26  Beavan,  108 ;  Smith  v,  Lidiard, 
3  K.  &  J.  252. 

^  In  re  Parker,  Bentham  v.  Wilson,  17 
Ch.  D.  262. 

*  Herbert,  in  re,  6  Jur.  N.  8.  1027. 
How  far  illegitimate  children,  or  their 
children,  ^all  take,  by  ^neral  descrip- 
tion, is  matter  of  intention.  Allen  v, 
Webster,  6  Jur.  n.  s.  674.  But  illegiti- 
mate children,  bom  after  the  date  of  the 
will,  cannot  take  by  general  description, 
as  "such  other  child  that  may  be  bom  of 


my  house-keeper,"  &c.  Medworth  v.  Pope, 
5  Jur.  N.  s.  996.  A  le^cy  to  the  "sons 
and  daughters  of  A.  B.  hving  at  my  death, " 
there  bemg  three  sons  and  one  daughter  of 
A.  B.  living  at  the  decease  of  the  testator, 
and  one  of  the  sons  and  the  daughter  being 
illegitimate,  it  was  held,  that  the  illegiti- 
roftte  daughter  took  the  leoacy,  but  the  son 
was  excluded.  The  leamed  judge.  Sir  John 
Romilly,  M.  R,  thus  concludes  his  judg- 
ment :  *  *  The  result  is  necessarily  somewhat 
anomalous,  for  I  admit  one  of  the  illegiti- 
mate children  and  exclude  the  other.  It 
is  to  be  observed  there  are  two  legitimate 
sons  sufficient  to  satisfy  the  word  *  sons' 
in  the  plural.  I  regret  the  decision  to 
which  I  feel  myself  obliged  to  come,  be- 
cause it  is  evident  the  testator  intended  to 
include  all  the  children  of  his  cousin, 
whether  legitimate  or  illegitimate."  Ed 
munds  v.  Fessey,  7  Jur.  n.  s.  282. 
7  Frogley  v.  Phillips,  6  Jur.  n.  8.  641, 
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that  in  regard  to  one  great-nephew,  the  testator  intended  he  should 
take  a  portion  of  his  residue  under  the  general  denomination  of 
nephews,  it  was  held  that  under  the  terms  "  nephews  and  nieces," 
the  testator  intended  to  embrace  gieat-nephews  and  great-nieces.^ 

§  ]  065  d.  In  Hill  v.  Crook,*  it  was  laid  down  that  the  word 
"  children  "  in  a  will,  jririmd  facie  means  legitimate  children,  and  no 
other  meaning  can  be  given  to  it  by  any  conjectural  application  of 
other  words  found  in  the  will,  and  supposed  to  show  the  testator's 
intention ;  there  must  be  clear  evidence  of  that  intention  in  the 
will  itself  to  establish  another  application  of  that  word.  There  may 
be  a  gift  to  living  illegitimate  children,  as  a  class,  if  the  words  used 
by  the  testator  clearly  show  that  such  children  were  intended  to  be 
the  objects  of  his  bounty.  In  Occleston  v.  Fullalove,'*  under  a  gift 
by  a  testator  of  property  "  for  his  reputed  children  C.  and  E.,  and  all 
other  children  which  he  might  have,  or  be  reputed  to  have,  by  M.  K, 
then  bom,  or  thereafter  to  be  bom,"  a  child,  of  whom  M.  L.  at  the 
date  of  the  will  was  pregnant,  and  who  was  bom  before  the  testator's 
death,  was  held  entitled  to  take.  But  In  re  Ayre's  Tmsts,*  under  a 
gift  by  the  testator  to  the  children  of  his  daughter  A.,  who  at  the 
time  of  the  will  was  living  with  a  man,  and  had  children  by  him  to 
the  knowledge  of  the  testator,  and  who  was  afterwards  married  to 
the  man,  and  had  a  child  by  him,  only  the  child  bom  after  the  marriage 
was  held  entitled. 

§  1065  e.  Difficulties  may  also  arise  in  many  cases,  where  there 
is  a  bequest  or  devise  to  the  next  of  kin,  whether  they  are  to  take 
per  stirpes  or  per  capita}  So,  also,  it  may  be  matter  of  question, 
who  are  to  be  deemed  the  next  of  kin,  under  bequests  of  personal 
property ;  whether  the  next  of  kin  under  the  civil  law,  or  the  next 
of  kin  under  the  statute  of  distribution;  for  they  may  not  be 
identical.^  In  all  these  cases,  the  true  meaning,  in  which  the 
testator  employed  the  words,  must  be  ascertained  by  considering 
the  circumstances  in  which  he  is  placed,  the  objects  he  had  in  view, 
and  the  context  of  the  will.^  Where  the  bequest  respects  personal 
or  trust  property,  it  naturally,  nay,  necessarily,  falls  within  the 
jurisdiction  of  courts  of  equity  to  establish  the  proper  interpreta- 
tion of  such  descriptive  words  in  the  particular  will ;  and  neither 
executors,  nor  administrators,  nor  trustees,  can  safely  act  in  such 


*  Weeds  r.  13ristow,  12  Jur.  N.  s,  446  ; 
K.  c.  Law  Rep.  2  Eq.  333. 

2  6  Ch,  311  ;  L.  R.  6  H.  L.  265.  In 
re  Humphries,  Smith  v.  Millidge,  24  Ch. 
D.  691. 

3  9  Ch.  147.  See  also  Dorin  v.  Dorin, 
L.  R.,  7  H.  L.  568  ;  Laker  v.  Horden,  1 
Ch.  D.  644  ;  Holt  r.  Sindrey,  7  Eq.  170 ; 
Howorth  V.  Mills,  2  Eq.  389. 

*  1  Ch.  D.  202. 

^  MattiBon  v,  Tanfield,  3  Beavan,  131  ; 


Paine  v.  Wagiier,  12  Simous,  184. 

^  See  on  this  point,  2  Jarman  on  Wills, 
p.  37  ;  Elmsley  v.  Young,  2  Mylne  & 
Keen,  786 ;  Smith  v.  Campbell,  19  Ves, 
403  ;  Wilthey  v.  Mangles,  4  Beavan,  366 ; 
s.  G.  8  Jurist,  p.  69.  In  this  case,  the 
subject  iivas  much  discussed  .by  Lord  Lang- 
dale. 

7  Blackwell  v.  Bull,  1  Keen,  176,  181 ; 
O'Dell  r.  Crone,  3  Dow,  Pari.  61. 
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cases,  until  a  proper  bill  has  been  brought,  to  ascertain  the  true 
nature  and  character  of  such  bequests  or  trusts,  and  to  obtain  a 
declaration,  from  the  court,  of  the  persons  entitled  to  claim  under 
the  general  descriptive  words.  Where,  indeed,  the  estate,  to  which 
the  descriptive  words  apply,  is  of  a  legal  nature,  the  intei-pretation 
thereof  may  well  belong  to  courts  of  law.  But,  even  in  such  cases, 
from  the  inability  of  those  courts  to  bring  all  the  proper  parties 
before  them  in  a  single  suit,  as  well  as  from  the  mixed  nature  of 
the  subject-matter  of  the  bequest,  the  questions  are  most  commonly 
discussed  and  settled  in  a  declaratory  suit  before  some  court  of 
equity. 

§  1065/.  Equally  embaiTassing  questions  sometimes  arise  in  cases 
of  residuary  legatees,  whether  they  are  to  take  all  the  personal 
estate  which  the  testator  has  not  absolutely  and  effectually  dis- 
posed of,  or,  it  is  to  be  treated  as  intestate  property  undisposed 
of.  In  the  cases  of  lapsed  legacies,  the  doctrine  is  clearly  settled, 
that  they  belong  to  the  residuary  legatees,  because  their  interest 
is  abridged  only  to  the  extent  of  the  particular  effective  legacies. 
And  the  same  rule  seems  properly  to  apply  to  cases  where  the 
testator  intended  that  a  legatee  should  be  benefited  by  a  particular 
bequest,  but  the  legatee  cannot  be  ascertained,  or  the  legacy  is  too 
vague,  and  void  for  uncertainty ;  for,  in  such  a  case,  the  mere 
intention  that  the  residuary  legatees  should  not  take  the  whole,  will 
not  defeat  their  right  to  such  a  legacy.^ 

§  1066.  There  are  also  some  rules  of  construction  of  the  words 
of  wills,  adopted  by  courts  of  equity  in  relation  to  trusts,  which  are 
different  from  those  which  are  adopted  by  courts  of  law  in  con- 
struing the  same  words  in  relation  to  mere  legal  estates  and 
interests.  We  have  already  had  occasion  to  take  notice  of  this 
distinction,  in  remarking  upon  the  difference  between  executed  and 
executory  trusts.  In  the  former,  courts  of  equity  follow  the  rules 
of  law  in  the  interpretation  of  the  words ;  in  the  latter,  they  often 
proceed  upon  an  interpretation  widely  different.* 

§  1067.  In  regard  also  to  legacies  and  bequests  of  chattels  and 
other  personal  property,  courts  of  equity  (as  we  have  seen)  treat 
all  such  cases  as  matters  of  trust,  and  the  executor  as  a  trustee  for 
the  benefit  of  the  legatees,  and  as  to  the  undisposed  residue  of 
such  property,  as  a  trustee  for  the  next  of  kin.^  The  rules,  there- 
fore, adopted  by  courts  of  equity,  in  expounding  the  words  of  wills 
in  regard  to  bequests  of  personal  property,  are  not  precisely  the 
same  as  those  adopted  by  courts  of  law  in  interpreting  the  same 

*  The  Mayor  of  Gloucester  v.   Wood,       trusts,  Thompsou  v,  Fisher,  10  Eq.  207. 
8  Hare,  131.  3  ^^^  §§  593,  595^  595. 

^  AnUy   §  974.      See  as  to  executory 


726  EQUITY  JURISPRUDENCE.  [CH.  XXIX. 

words  as  to  real  estate.  For  courts  of  equity,  having,  in  a  great 
measure,  succeeded  to  the  jurisdiction  of  the  ecclesiastical  courts 
over  these  matters,  and  these  courts,  in  the  interpretation  of  legacies 
being  governed  by  the  rules  of  the  civil  law,  courts  of  equity  have 
followed  them  in  such  interpretation,  rather  than  the  rules  of  the 
common  law  where  they  differ.^ 

§  1068.  In  the  interpretation  of  the  language  of  wills,  also,  courts 
of  equity  have  gone  great  lengths,  by  creating  implied  or  con- 
structive trusts  from  mere  recommendatory  and  precatory  words  of 
the  testator.  Thus,  if  a  testator  should,  by  his  will,  desire  his  executor 
to  give  to  a  particular  person  a  certain  sum  of  money,  it  would  be 
construed  to  be  a  legacy ;  although  the  will  should  leave  it  to  the 
executor's  own  free-will,  how,  and  when,  and  in  what  manner,  it 
should  be  paid.^  So,  if  a  testator  should  desire  his  wife,  at  or  before 
her  death,  to  give  certain  personal  estate  among  such  of  his  relations 
as  she  should  think  most  deserving  and  approve  of;  it  would  be 
held  to  be  a  legacy  among  such  relations.^  So,  a  bequest  to  a  wife 
of  all  the  testator's  freehold  and  copyhold  estates, ''  being  well  assured 
that  she  will,  at  her  decease,  dispose  of  the  same  amongst  all,  or 
such  of  my  children  as  she,  in  her  discretion,  shall  think  most 
proper,  and  as  they,  by  their  future  conduct  towards  her,  shall  be 
deserving  of  the  same/*  would  be  held  to  be  a  trust  for  such  of  the 
children  asfhe  should  appoint.^  So,  a  bequest  of  the  testator's  per- 
sonal estate  to  a  wife,  and,  if  she  should  marry  again,  to  be  secured 
to  her  separate  use,  and  recommending  the  wife  to  give  by  her  will 
what  she  should  die  possessed  of,  to  certain  persons,  whom  he  named, 
would  be  held  to  create  a  trust  in  favour  of  such  persons.^  So,  if  a 
testator  should  give  £1000  to  A.,  desiring,  wishing,  recommending, 
or  hoping,  that  he  will,  at  his  death,  give  the  same  sum,  or  a  certain 
part  thereof,  to  B.,  it  would  be  held  to  be  a  trust  in  favour  of  B., 
and  A.  would  be  a  trustee  for  him.^  So,  a  bequest  to  a  daughter, 
A.,  the  wife  of  B.,  of  £10,000,  payable  six  months  after  the  testator's 
decease,  with  the  following  words  added  :  ''  I  recommend  to  my  said 
daughter  and  her  said  husband,  that  they  do  forthwith  settle  and 
assure  the  said  sum  of  £10,000,  together  with  all  such  sum  of  money 
as  the  said  B.  shall  choose,  for  the  benefit  of  my  said  daughter  A., 
and  her  children,"  has  been  held  to  be  a  trust  for  the  children  after 


^  Ante,  4,  602 ;  Crooke  v,  De  Yandos,  *  Massey  u  Sherman,  Ambler,  520,  and 

9  Yea.  197.  Mr.  Blunt's  note ;  Parsons  v.  Baker,  18 

«  Brest  V,  Offley,  1  Ch.  246.  Yes.  476  ;  Provost  v.  Clarke,  2  Mad.  458  ; 

*  Harding  v,  Olyn,  1  Atk.  469  ;  Malim  Forbes  v.  Ball,  8  Meriy.  437. 

17.   Keighley,  2  Yes.  Jr.  383  ;  Brown  v.  *  Horwood  v.  West,  1  Sim.  k  Stu.  387. 

Higgs,  8  Yes.  570,  571 ;  Tibbite  v.  Tib-  «  Knight  v.   Knight,   3   Beavan,    148. 

bits,  Jao.  817  ;  Knight  v.  Knight,  3  Bea-  172,  478. 
van,  148,  172,  178. 
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the  decease  of  A.,  so  that  the  legacy  did  not  lapse,  by  the  death  of  A., 
in  the  testator's  lifetime.^ 

§  1068  a.  In  short,  it  may  be  stated,  as  a  general  result  of  the 
cases,  in  the  language  of  Lord  Eldon,  that,  whether  the  words  of  the 
will  are  those  of  recommendation,  or  precatory,  or  expressing  hope,  or 
that  the  testator  has  no  doubt,  if  the  objects  with  regard  to  whom 
such  terms  are  applied  are  certain,  and  the  subjects  of  property  to  be 
given'  are  also  certain,  the  words  are  considered  imperative,  and 
create  a  trust^  Or,  as  another  learned  judge  has  expressed  it  (in  a 
form,  indeed,  open  to  some  criticism)  :  "  Wherever  any  person  gives 
property,  and  points  out  the  object,  the  property,  and  the  way  in 
which  it  shall  go,  that  does  cr^^te  a  trust,  unless  he  shows  clearly, 
that  his  desire  expressed  is  to  be  controlled  by  the  party,  and  that  he 
shall  have  an  option  to  defeat  it."  ^ 

§  1068  b.  In  Bernard  v.  MinshuU,*  before  Vice-Cbancellor  Wood, 
this  subject  was  a  good  deal  discussed,  and  the  later  cases  very 
thoroughly  examined.  The  learned  judge  adopted  the  language 
of  Lord  Cranworth,  in  Williams  "V,  Williams  :  *  "  The  real  question  in 
all  these  cases  always  is,  whether  the  wish,  or  desire,  or  recommenda- 
tion, that  is  expressed  by  the  testator,  is  meant  to  govern  the  conduct 
of  the  party  to  whom  it  is  addressed,  or  whether  it  is  merely  an  indi- 
cation of  that  which  he  thinks  would  be  a  reasonable  exercise  of  the 
discretion  of  the  party,  leaving  it,  however,  to  the  party  to  exercise 
his  own  discretion.''  And  it  was  here  argued  that  the  huiguage  of 
Lord  Truro,  in  Briggs  v.  Penny,*  in  saying  that,  in  all  such  cases,  a 
certain  subject  and  a  certain  object  are  necessary  to  constitute  a 
trust,  where  the  words  used  are  precatory  only,  was  not  intended  to 
imply  that  the  objects  intended  must  appear  with  certainty,  but  only 
that  the  testator  had  such  objects  in  contemplation.     And  the  learned 


^  Ford  r.  Fowler,  8  Beavan,  146.  A 
direction  in  a  wiU  that  a  certain  person 
shonld  be  employed  as  a^ent  and  manager 
of  the  testator's  estate,  whenever  his  trns- 
tees  should  have  occasion  for  the  services 
of  a  person  in  that  capacity,  has  been  held 
not  to  create  a  trust  which  such  person 
could  enforce.  Finden  v.  Stephens,  2 
Phillips,  Ch.  142. 

2  Paul  V,  Compton,  8  Ves.  380  ;  Dash- 
wood  V.  Peyton,  18  Ves.  41.  See  also 
Malim  v.  Keighley,  2  Yea.  Jr.  388  ;  Har- 
land  V.  Tiigg,  1  Bro.  Ch.  142 ;  Wynne  v. 
Hank,  1  Bro.  Ch.  179 ;  Brown  v.  Hig^ 
4  Ves.  709  ;  ».  a  6  Ves.  495  ;  8  Ves.  661 ; 
Tibbits  V.  Tibbits,  Jac.  817. 

^  Lord  Alvanley,  in  Malim  v.  Keighley, 
2  Ves.  Jr.  835.  See  Meredith  v.  Heneage, 
1  Sim.  542  ;  Pierson  v.  Gamett,  2  Bro. 
Ch.  38,  45 ;  Podraore  v.  Gunning,  7  Sim. 
644 ;  Bri^;8  v.  Penny^  8  Mac  1^  G.  54  ; 
Wood  V.  Cox,  2  Mylne  k  Craig,  684.     But 


where  the  objects  of  a  trust  are  too  indefi- 
nite to  afford  any  certainty,  there  courts 
of  equity  will  not  execute  it ;  but  the  pro- 
perty will  fall  into  the  residuum  of  the 
testator's  estate ;  as  it  is  clear,  that  the 
legatee  or  devisee  is  not  to  take  for  his 
own  use.  Sfcubbs  v.  Sargon,  2  Keen,  255 ; 
a.  c.  8  Mylne  k  Craig,  507  ;  Ommaney  v. 
Butcher,  1  Turn,  k  Kuas.  260 ;  Ford  v. 
Fowler,  3  Beavan,  146, 147  ;  ante,  §  979  a ; 
pott,  §  1071,  1183  ;  Knight  v.  Knight,  3 
Beavan,  148,  172  to  174;  Knight  v. 
Boughton,  11  CI.  k  F.  513,  548.  But  a 
trust  will  not  be  created,  if  such  a  con- 
struction is  inconsistent  with  any  positive 
provision  in  the  will.  Shaw  «.  lAwless,  5 
CI.  &  F.  129  ;  Knott  v.  Cottee,  2  Phillips, 
Ch.  192. 

*  Johnson,  276. 

*  1  Simon,  N.  8.  858. 

*  8  Mac.  ft  G.  546. 
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judge  concluded,  that,  although  the  certainty  of  both  these  incidents 
may  clearly  indicate  the  existence  of  a  trust  and  so  exclude  the 
donee,  the  converse  of  that  proposition  is  by  no  means  true,  that, 
however  uncertain  may  be  the  objects  of  the  testator's  bounty,  if  it 
clearly  appear  that  such  objects  were  intended  by  him  to  have  the 
benefit  of  the  gift,  it  will  exclude  the  donee  and  create  a  ti'ust.     But 
it  was  also  held,  in  this  same  case,  that  where  a  trust  was  created, 
excluding  the  donee,  if  it  were  too  indefinite  for  the  court  to  ascer- 
tain the  object  intended,  it  will  carry  the  fund  into  the  residuum  of 
the  estate,  although  that  was  given  to  the  same  person  from  whom  it 
had  been  expressly  excluded  in  the  first  part  of  the  will.     A  bequest 
to  a  municipal  corporation,  to  be  applied  by  them  for  such  purposes 
as  they  should  judge  to  be  most  for  the  benefit  and  ornament  of  the 
town,  is  not  void  under  the  act  of  mortmain ;  for,  where  a  discretion 
is  given  to  apply  a  gift,  either  for  a  legal  or  illegal  purpose,  the  pre- 
sumption is,  that  the  discretion  will  be  exercised  in  favour  of  the 
object,  which  the  law  allows.^    A  bequest  to  one's  wife,  and  declaring, 
that  although  he  had  given  the  whole  of  his  property  by  his  will  to 
his  wife,  yet  it  was  his  desire,  if  his  children  conducted  themselves  to 
her  approbation,  she  should  leave  such  property  equally  amongst 
them  all,  was  held  to  create  a  trust  in  favour  of  the  surviving  chil- 
dren.^   But  where  the  testator  left  all  the  residue  of  his  property, 
real  and  personal,  to  his  wife,  with  power  to  dispose  of  the  same 
among  all  or  any  of  his  children,  in  her  discretion,  it  was  held  to  be 
an  absolute  gift  to  the  wife.' 


'  Favenham  v.  Ryder,  5  De  G.,  M.  & 
G.  350.  See  also  upon  the  general  sub- 
ject, Gully  V.  Cregoe,  24  Beavan,  18^. 

'  Bonser  v.  Kinnear,  2  Giff.  195 ;  &  c. 
6  Jur.  K.  8.  882.  See  also  liddard  t;.  Lid- 
dard,  6  Jur.  n.  b.  439. 

*  Howarth  v,  Dewell,  6  Jnr.  K.  s.  1360. 
Where  there  was  a  bequest  to  one  '*  abso- 
lutely, trusting  that  she  will  carry  out  my 
wishes  with  regard  to  the  same,  with 
which  she  is  fully  acquainted :"  ffeldf 
that  the  legatee  took  beneficially,  subject 
only  to  carrying  out  the  testator's  wiuies 
orally  communicated  to  her,  that  certain 
sums  should  be  giyen  to  certain  persons, 
such  sums  being  treated  as  legacies,  and 
bearing  interest  at  £4  per  cent.,  from  one 
year  from  death.  Irvine  r.  SuUivan,  8 
£q.  678 ;  Le  Marchant  v,  Le  Marchant, 
18  Eq.  414.  Where  the  ah  was  absolute 
to  the  executor  of  the  whole  property,  but 
there  was  found  a  letter  to  him  by  testator 
specifying  certain  gifts  he  wished  to  have 
made,  but  leaving  all  to  his  discretion, 
heldf  no  trust.  McOormick  v.  Grogan,  L.  R. 
4  H.  L.  82.  Otherwise,  where  the  legatee 
was  shown  to  have  promised  testator  to 
pay  a  certain  annuity.  Norris  v,  Fitizer, 
15  £q.   318.     A  bequest  of  all  testator's 


property  to  her  husband,  "hoping  he  will 
leave  it  after  his  death  to  my  son,  if  he  is 
worthy  of  it,"  and  continuing,  **  my  reason 
for  leaying  all  I  haye  to  dispose  of  to  my 
husband  and  in  his  entire  power  is,  that 
my  son  is  already  certain  of  a  fortune,  and 
that  I  cannot  now  feel  any  certainty  what 
sort  of  character  he  may  becomei     I  there- 
fore leave  it  to  my  husband,  in  whose 
honour,  justice,  and  parental  affection  I 
haye  the  fullest  confidence.     If  my  son 
dies  before  my  husband,  though  I  leave 
all  without  reservation  to  my  dear  hus- 
band to  dispose  of  as  he  thinks  fit,  yet 
should  my  son  leave  any  diildren,  I  do 
not  doubt  it  will  go  to  them  from  him, 
knowing  his  steady  principles  and  clear 
judgment  of  riffht  and  wrong,  and  his 
sense  of  justice,    was  ?ield  not  to  create  a 
trust   Eaton  v.  Watts,  4  £q.  151.    Where 
the  testator  gaye  his  estate  to  his  widow, 
"to  be  at  her  disposal  in  any  way  she 
may  think  best  for  the  benefit  of  herself 
and  family,"  it  was  Jield,  that  there  was 
no  trust   for   the  children,   and  that  a 
bequest  by  her  of  part  of  the  estate  to  an 
ille^timate    grandchild    of   testator  was 
valid.      Lambe  v,   Eames,    10  £q.   267; 
6  Ch.   697  ;  Cumick  v.  Tucker,  17  Eq. 
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§  1069.  The  doctrine  of  thus  construing  expressions  of  recommen- 
dation, confidence,  hope^  wish,  and  desire,  into  positive  and  peremp- 
tory commands,  is  not  a  little  difficult  to  be  maintained,  upon  sound 
principles  of  interpretation  of  the  actual  intention  of  a  testator.  It 
can  scarcely  be  presumed  that  every  testator  should  not  clearly 
understand  the  difference  between  such  expressions  and  words  of 
positive  direction  and  command;  and  that  in  using  the  one  and 
omitting  the  other,  he  should  not  have  a  determinate  end  in  view. 
It  will  be  agreed  on  all  sides,  that,  where  the  intention  of  the  testator 
is  to  leave  the  whole  subject,  as  a  pure  matter  of  discretion,  to  the 
good-will  and  pleasure  of  the  party  enjoying  his  confidence  and 
favour ;  and  where  his  expressions  of  desire  are  intended  as  mere 
moral  suggestions,  to  excite  and  aid  that  discretion,  but  not  abso- 
lutely to  control  or  govern  it,  there  the  language  cannot,  and  ought 
not  to  be  held  to  create  a  trust.  Now,  words  of  recommendation, 
and  other  words  precatory  in  their  nature,  imply  that  very  discre- 
tion, as  contradistinguished  from  peremptory  orders,  and,  therefore, 
ought  to  be  so  construed,  unless  a  different  sense  is  irresistibly 
forced  upon  them  by  the  context.^  Accordingly,  in  more  modern 
times,  a  strong  disposition  has  been  indicated  not  to  extend  this 
doctrine  of  recommendatory  trusts,  but,  as  far  as  the  authorities  will 
allow,  to  give  to  the  words  of  wills  their  natural  and  ordinary  sense, 
unless  it  is  clear  that  they  are  designed  to  be  used  in  a  peremptory 


sense.- 

320.  So  a  gift  by  will  of  residuary  real 
and  personal  estate  to  a  married  woman, 
the  real  estate  upon  certain  trusts,  the 
personalty  for  her  "own  proper  use," 
separately  from  her  husband,  "the  pro- 
ceeds to  be  applied  by  her  in  the  bringing 
up  and  maintenance  of"  her  children,  was 
held  to  create  no  trust.  Mackett  v.  Mac- 
kett,  14  Eq.  49.  Where  the  nft  was  to 
wife  for  the  use  and  benefit  of  nerself  and 
all  her  children,  it  was  held,  that  the  wife 
and  children  took  as  joint-tenants,  and 
tliat  she  did  not  take  the  whole  for  life, 
with  remainder  to  the  children.  Newill 
V.  Newill,  7  Ch.  258.  A  direction  by 
testator  that  his  daughter  should  "reside 
with  and  be  maintained  by"  his  son, 
to  whom  he  ^aye  his  real  estate  and  his 
residuary  personalty,  "so  long  as  she 
should  remain  single  and  unmarried,"  was 
held  to  give  no  right  to  maintenance  after 
death  of  the  son,  or  after  the  daughter  had 
voluntarily  ceased  to  reside  with  him. 
Wilson  t?.  Bell,  4  Ch.  581.  Where  a 
devise  is  shown  to  be  upon  a  secret  trust 
for  charitable  uses  expressly  or  tacitly  as- 
sented to  by  devisee,  it  is  void.  Sprineott 
V.  Jones,  10  £q.  488;  Jones  v.  Badley, 
3  Eq.  685  ;  3  Ch.  362. 

^  See  Meredith  v.  Heneage,  1  Sim.  542. 

3  Sale  V.  Moore,  1  Sim.  534 ;  Meredith 


V.  Heneage,  1  Sim.  542.  In  Sale  v.  Moore, 
1  Sim.  584,  the  Vice-chancellor  said  : 
**  The  first  case,  that  construed  words  of 
recommendation  into  a  command,  made  a 
will  for  the  testator  ;  for  every  one  knows 
the  distinction  between  them.  The  current 
of  decisions  of  late  years  has  been  against 
converting  the  legatee  into  a  trustee.*'  See 
also  Meredith  v.  Heneage,  I  Sim..  542, 
where  Lord  Ch.  Baron  Richards  expressed 
a  simiUr  opinion ;  and  Lord  Eldon,  also, 
in  Wright  v.  Atkyns,  1  V.  &  Beam.  315  ; 
Lechmere  v.  Lavie,  2  Mylne  k  Keen,  197  ; 
Lawless  v.  Shaw,  I  Lloyd  k  Goold,  154, 
and  the  reporter's  note  ;  Benson  v.  Whit- 
tam,  5  Sim.  22 ;  Podmore  v.  Gunning,  7 
Sim.  644 ;  Wood  v.  Cox,  1  Keen,  317 ; 
8.  c.  on  Aj^peal,  2  My.  k  Cr.  684.  A 
strong  case,  illustrative  of  the  doctrine  now 
maintained,  is  Ex  parte  Payne  (2  Younge 
k  Coll.  646).  There  the  testator  devised 
his  estate  to  his  daughter,  "as  some  re- 
ward for  her  affectionate,  unwearied,  and 
unexampled  attention  to  him  during  his 
illness  of  many  years ;  '*  and  then  added, 
*'  I  strongly  recommend  to  her  to  execute 
a  settlement  of  the  said  estate,  and  thereby 
to  vest  the  same  in  trustees,  &c.,  for  the 
use  and  benefit  of  herself  for  life,  with  re- 
mainder to  her  husband  and  his  assigns 
for  life,  with  remainder  to  all  and  every 
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§  1070.  Wherever,  therefore,  the  objects  of  the  supposed  recom- 
mendatory trusts  are  not  certain  or  definite ;  ^  wherever  the  property 
to  which  it  is  to  attach  is  not  certain  or  definite ;  wherever  a  dear 
discretion  and  choice  to  act,  or  not  to  act,  is  given ;  wherever  the 
prior  dispositions  of  the  property  import  absolute  and  uncontrollable 
ownerahip ;  in  all  such  cases  courts  of  equity  will  not  create  a  trust 
from  words  of  this  character.^     In  the  nature  of  things,  there  is  a 


the  children  she  may  happen  to  have,  if 
more  than  one,  share  and  snare  alike  ;  and 
if  but  one,  the  whole  to  such  one  ;  or  to  such 
other  uses  as  my  said  daughter  shall  think 
proper ;  to  the  intent,  that  the  said  estate, 
m  the  event  of  her  marriafre,  shall  be  effec- 
tually protected  and  secured  ; "  and  Lord 
Chief  Baron  Abinger  held,  that  the  daugh- 
ter took  an  absolute  estate. 

'  See  antCf  §  979  a  ;  Stnbbs  v.  Sargon, 
2  Keen,  255  ;  s.  c.  8  Mylne  k  Craig,  507 ; 
Ommaney  v.  Butcher,  1  Turn,  ft  Russ. 
260,  270,  271 ;  Mayor  of  Gloucester  «. 
Wood,  3  Hare,  131, 143.  In  this  last  case 
the  court  held,  that  a  bequest  to  an  indi- 
vidual or  corporation,  for  a  purpose  which 
the  testator  says  he  has  expressed  else- 
where, but  which,  from  some  unexplained 
cause,  is  not  and  cannot  be  ascertained, 
creates  such  an  uncertainty  that  a  court 
of  equity  cannot  declare  what  the  intention 
of  the  testator  is  ;  and  therefore  it  is  to  be 
deemed  void. 

'  Wynne  v.  Hawkins,  1  Bro.  Ch.  179 ; 
Harland  v.  Trigg,  1  Bro.  Ch.  143  ;  Mere- 
dith V.  Heneage,  1  Sim.  542 ;  Moggridge 
V.  Thackwell,  7  Ves.  82,  88  ;  Morice  v. 
Bishop  of  Durham,  10  Ves.  636  ;  Cair  v. 
Caiy,  2  Sch.  &  Lefr.  189  ;  Tibbits  v,  Tib- 
bits,  19  Ves.  664  ;  Bade  v,  Eade,  5  Mad. 
118  ;  Curtis  v.  Rippon,  5  Mad.  434.  In 
Wright  V.  Atkyns,  1  Turn,  ft  Russ.  143, 
Lord  Eldon  said,  that,  in  order  to  deter- 
mine whether  a  trust  of  this  sort  is  a  trust 
which  a  court  of  equity  will  interfere  with, 
it  is  matter  of  observation  :  first,  that  the 
words  should  be  imperative  ;  secondly, 
that  the  subject  must  be  certain ;  and, 
thirdly,  that  the  object  must  be  as  certain 
as  the  subject.  The  case  of  Wood  v.  Cox, 
2  Mylne  ft  Craig,  684,  affords  a  strong 
illustration  of  the  first  point.  In  Pope  v. 
Pope,  10  Simons,  1,  the  testator  ^ve 
whatsoever  property  and  effects  he  might 
die  possessed  of,  after  his  debts  were  paid, 
or  might  become  entitled  to,  to  his  wife, 
and  appointed  her  sole  executrix  of  his 
will,  and  added  :  '*  And  my  reason  for  so 
doing  is  the  constant  abuse  of  trustees 
which  I  daily  witness .  among  men  ;  at  the 
same  time  trusting  she  will,  from  the  love 
she  bears  to  me  and  our  dear  children,  so 
husband  and  take  care  of  what  property 
there  may  be,  for  their  good  ;  and  should 
she  marry  again,  then  I  wish  she  may  con- 
vey, to  trustees,  in  the  most  secure  manner 
possible,  what  property  she  mav  then  pos- 
sess, for  the  Mnefit  of  the  children,  as 


they  may  severally  need  or  deserve,  taking 
justice  and  affection  for  her  guide  ; "  and, 
at  the  conclusion  of  his  will,  he  gave  the 
capital  of  his  business  to  his  wife,  trusting 
that  she  would  deal  justly  and  properly  to 
and  by  all  their  children.     It  was  held, 
that  no  trust  was  created  for  the  children. 
This  subject  was  much  considered  in  the 
case  of  Knight  v.  Knight,  3  Beavan,  148, 
172  to   175,  where  I^rd  Langdale  said: 
"  But  it  is  not  every  wish  or  expectation 
which  a  testator  may  express,  nor  eveiy 
act  which  he  may  wish  his  successors  to 
do,  that  can  or  ought  to  be  executed  or 
enforced  as  a  trust  in  this  court ;  and  in 
the  infinite  variety  of  expressions  which 
are  employed,  and  of  cases  which  there- 
upon arise,  there  is  often  the  greatest  diffi- 
cultv  in  determining  whether  the  act  de- 
sired or  recommend^  is  an  act  which  the 
testator  intended  to  be  executed  as  a  trust, 
or  which  this  court  ought  to  deem  fit  to 
be,  or  capable  of  being,  enforced  as  such. 
In  the  construction  and  execution  of  wills, 
it  is  undoubtedly  the  duty  of  this  court 
to  give  effect  to  the  intention  of  the  testa- 
tor, whenever  it  can  be  ascertained  ;  but 
in  cases  of  this  nature,  and  in  the  exami- 
nation of  the   authorities  wfaiich   are  to 
be  consulted  in  relation  to  them,  it  is,  un- 
fortunately, necessary  to  make  some  dis- 
tinction between  the  intention  of  the  testa- 
tor and  that  which  the  court  has  deemed 
it  to  be  its  duty  to  perform  ;  for  of  late 
years  it  has  frequently  been  admitted,  by 
judges  of  great  eminence,  that,  by  inter- 
fering in  such  cases,  the  court  has  some- 
times rather  made  a  wiU  for  the  testator, 
than  executed  the  testator^s  will  according 
to  his    intention ;   and   the    observation 
shows  the  necessity  of  being    extremely 
cautious  in  admitting  any,  the  least,  ex- 
tension of  the  principle  to  be  extracted 
from  a  long  series  of  authorities  in  respect 
of  which  such  admissions  have  been  made. 
As  a  general  rule,  it  has  been  laid  down, 
that,  when  property  is  given  absolutely  to 
any  person,  ana  the  same  person  is,  by  the 
giver,  who  has  power  to  command,  recom- 
mended, or  entreated,  or  wished,  to  dispose 
of  that  property  in  fiivour  of  another,  the 
recommendation,  entreaty,  or  wish  shall 
be  held  to  create  a  trust :  First,   if  the 
words  are  so  used,  that,  upon  the  whole, 
they  ought  to  be  construed  as  imperative  ; 
Secondly,  if  the  subject  of  the  recommen- 
dation or  wish  be  certain ;  and.  Thirdly, 
if  the  objects  or  persons  intended  to  have 
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wide  distinction  between  a  power  and  a  trust  In  the  former,  the 
party  may  or  may  not  act,  in  his  discretion ;  in  the  latter,  the  trust 
will  be  executed,  notwithstanding  his  omission  to  act.^ 

§  1070  a.  The  current  of  decisions  of  late  years  has  been  against 
construing  words  of  advice  or  recommendation  as  creating  a  trust. 
Thus,  in  Stead  v.  Mellor,^  where  the  testator  left  all  her  personal 
property  in  trust  for  ''  such  of  my  nieces  A.  and  B.  as  shall  be  living 
at  my  death,  my  desire  being  that  they  shall  distribute  such 
residue  as  they  think  will  be  most  agreeable  to  my  wishes,"  it 
was  held  that  A.  and  B.  took  the  residue  for  their  own  benefit. 
Briggs  u  Penny^  was  severely  commented  on  by  Sir  G.  Jessel,  M.  R., 


the  benefit  of  the  recommendation  or  wish 
be  also  certain.  In  simple  cases  there  is 
no  difficulty  in  the  application  of  the  role 
thus  stated.  If  a  testator  gives  £1,000  to 
A.  B.,  desiring,  wishing,  recommending, 
or  hoping  that  A.  B.  will,  at  his  death, 
give  the  same  sum  or  any  certain  part  of  it 
to  C.  D.,  it  is  considered  that  C.  D.  is  an 
object  of  the  testator's  bounty,  and  A.  B. 
is  a  trustee  for  him.  No  question  arises 
upon  the  intention  of  the  testator,  upon 
the  sum  or  subject  intended  to  be  given, 
or  upon  the  person  or  object  of  the  wish. 
So,  if  a  testator  gives  the  residue  of  his 
estate,  after  certain  purposes  are  answered, 
to  A.  B.,  recommending  A.  B.,  after  his 
death,  to  give  to  his  own  relations,  or  such 
of  his  own  relations  as  he  shall  thiiik  most 
deserving,  or  as  he  shall  choose,  it  has 
been  considered  that  the  residue  of  the 
property,  although  a  subject  to  be  ascer- 
tained, and  that  the  relations  to  be  selected, 
although  persons  or  objects  to  be  ascer- 
tained, are  nevertheless  so  clearly  and 
certainly  ascertainable,  so  capable  ol  being 
made  certain,  that  the  rule  is  applicable 
to  such  cases.  On  the  other  hand,  if  the 
giver  accompanies  his  expression  of  wish, 
or  request,  by  other  words,  from  which  it 
is  to  be  collected,  that  he  did  not  intend 
the  wish  to  be  imperative  ;  or,  if  it  appears 
from  the  context  that  the  first  taker  was 
intended  to  have  a  discretionary  power  to 
withdraw  any  part  of  the  subject  from  the 
object  of  the  wish  or  request ;  or  if  the 
objects  are  not  such  as  may  be  ascertained 
with  sufficient  certainty,  it  has  been  held 
that  no  trust  is  created.  Thus  the  words 
'free  and  unfettered,'  accompanying  the 
strongest  expression  of  request,  were  held 
to  prevent  the  words  of  the  request  being 
imperative.  Any  words  by  which  it  is  ex- 
pressed, or  from  which  it  may  be  implied, 
that  the  first  taker  may  apply  any  part  of 
the  subject  to  his  own  use,  are  held  to 
prevent  the  subject  of  the  gift  from  being 
considered  certain ;  and  a  vague  descrip- 
tion of  the  object,  that  is,  a  description  by 
which  l^e  giver  neither  clearly  defines  the 
object  himself,  nor  names  a  distinct  class 
out  of  which  the  first  taker  is  to  select,  or 


which  leaves  it  doubtful  what  interest  the 
object  or  class  of  objects  is  to  take,  will 
prevent  the  objects  from  being  certain 
within  the  meaning  of  tlie  rule.  And  in 
such  cases  we  are  told  (2  Yes.  Jr.  682, 
633)  that  the  question  *  never  turns  upon 
the  grammatical  import  of  words  ;  they 
may  be  imperative,  but  not  necessarily  so  ; 
the  subject-matter,  the  situation  of  the 
parties,  and  the  probable  intent  must  be 
considered.'  Ana (10  Yes.  536)  *  wherever 
the  subject  to  be  administered  as  trust 
property,  and  the  objects  for  whose  benefit 
it  is  to  be  administered,  are  to  be  found  in 
the  will,  not  expressly  creating  a  trust, 
the  indefinite  nature  and  quantum  of  the 
subject,  and  the  indefinite  nature  of  the 
objects,  are  always  used  by  the  court  as 
evidence  that  the  mind  of  the  testator  was 
not  to  create  a  trust ;  and  the  difficulty 
that  wotild  be  imposed  upon  the  court,  to 
say  what  should  be  so  applied,  or  to  what 
objects,  has  been  the  foundation  of  the 
argument,  that  no  trust  was  intended  ;  * 
or,  as  Lord  Eldon  expresses  it  in  another 
case  (Turn.  &  Russ.  159),  *  where  a  trust  is 
to  be  raised,  characterized  by  certainty, 
the  very  difficulty  of  doing  it  is  an  argu- 
ment which  goes,  to  a  certain  extent,  to- 
wards inducing  the  court  to  say,  it  is  not 
sufficiently  clear  what  the  testator  in- 
tended. '  *'  See  also  Knight  v.  Bonghton, 
11  Clark  k  FiimeL  648. 

»  Brown  v.  Higgs,  8  Yes.  569,  570,  674  ; 
Pushman  v.  Filliter,  3  Ves.  7 ;  Morice  v. 
Bishop  of  Durham,  10  Yes.  636 ;  Winch 
V.  Brutton,  The  Jurist,  1844.  vol.  8,  p. 
1086.  This  last  case  contains  a  very 
striking  illustration  of  the  doctrine. 

'  6  Ch.  D.  225. 

'  3  Mac.  k  G.  546.  See  also  In  re  Bond, 
Cole  V.  Hawes,  4  Ch.  D.  238  ;  Parnall  v. 
Pamall,  9  Ch.  D.  96  ;  In  re  Hutchinson 
and  Tenant,  8  Ch.  D.  540  ;  and  Mussoorie 
Bank  v.  Raynor,  7  App.  Cas.  821,  in 
which  the  words  were,  "feeling  confident 
that  she  will  act  justly  to  our  children  in 
dividing  the  same  when  no  longer  required 
by  her, '  which  words  were  held  not  to 
create  a  trust. 
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who  said  be  would  only  follow  it  in  cases  where  the  exact  words  were 
used. 

§  1071.  In  respect  to  certainty  in  the  description  of  objects  or 
persons  in  such  recommendatory  trusts,  it  may  be  proper  to  state,  that 
it  is  not  indispensable  that  the  persons  should  be  described  by  their 
names.  But  more  general  descriptions  will  often  amount  to  a  suflB- 
cient  designation  of  the  persons  to  take  ;  such,  for  example,  as  ''sons," 
"  children/*  "  family,"  and  "  relations ; "  if  the  context  fixes  the  par- 
ticular peraons  who  are  to  take,  clearly  and  definitely.^  Thus,  a 
devise  to  the  family  of  A.  will  often  be  a  sufficient  designation,  and 
may  be  constnied  to  mean  the  heir-at-law  of  A.,  or  the  children  of 
A.,  or  even  the  relations  of  A.,  according  to  the  context*  And,  on 
the  other  hand,  tl)e  language  may  be  so  loosely  and  indeterminately 
used,  as  not  to  amount  to  a  clear  designation  of  any  persons ;  and 
thus  the  recommendation  may  fail  to  create  a  trust. 

§  1072.  We  may  illustrate  each  of  these  positions  by  cases,  which 
have  actually  passed  into  judgment.  Thus,  where  a  testator  devised 
his  leasehold  estates  to  his  brother  A.  for  ever,  "  hoping  he  will  con- 
tinue them  in  the  family ;  *'  it  was  held  that  this  raised  no  tiiist  for 
the  family ;  for  no  particular  objects  were  pointed  out.  There  was  a 
choice ;  and  the  devisee  might  dispose  of  the  property  either  way ; 
and,  if  he  had  sold  it,  the  family  could  not  have  claimed  against  the 
vendee.^  On  the  other  hand,  where  a  testator  de^'i8ed  all  his  lease- 
hold, as  well  as  freehold  estates,  &c.,  *'  unto  his  mother  and  her  heirs 
for  ever,  in  the  fullest  confidence  that  after  her  decease  she  would 
devise  the  property  to  his  family ; "  it  was  held,  that  she  took  an 
estate  for  life,  with  a  remainder  in  trust  for  the  devisor's  heir-at-law 
as  persona  deaignata.'^ 

§  1073.  In  the  next  place,  as  to  certainty  in  the  description  of 
property,  or  rather,  as  to  what  property  is  bequeathed.  This  also 
may  be  illustrated  by  some  cases  which  have  already  passed  into 
judgment.  Thus,  where  a  testator  bequeathed  to  his  wife  all  the 
residue  of  his  pei^onal  estate,  "  not  doubting,  but  that  she  will  dis- 

a 

pose  of  what  shall  be  left  at  her  death  to  our  two  grand-children ; " 
it  was  held  that  the  uncertainty  of  the  property,  to  which  the  bequest 
should  attach  (what  shall  be  left),  defeated  it  as  a  recommendatory 
trust;    for  the  residue  might   be   just  such   as    the  wife    chose.^ 


^  Pierson  v.  Garnet,  2  Bro.  Ch.  88  ; 
Forbes  v.  Ball,  8  Meriv.  437  ;  Lambe  v. 
Eames,  6  Ch.  597. 

2  See  Wright  v.  Atkyns,  17  Ves.  265  ; 
8.  c.  19  Ves.  301 ;  Cooper,  Ea.  116 ; 
Barnes  v.  Patch,  8  Yes.  604 ;  Mayor  of 
Hamilton  v.  Hodsdon,  11  Jnrist,  193 ; 
Cruwys  v.  Colman,  9  Yes.  819 ;  anUf 
§  1065  a. 

s  Harland  v.  Trigg,  1  Bro.  Ch.  142, 144. 


See  Doe  v.  Joinville,  8  Eait,  172  ;  Sale  «. 
Moore,  1  Sim.  584  ;  Nowlan  v.  Nelli- 
gham,  1  Bro.  Ch.  489  ;  Curtis  v.  Rippon, 
5  Mad.  484. 

*  Wright  V,  Atkyns,  16  Yes.  265  ;  s.  c. 
19  Yes.  801  ;  Cooper,  £q.  116. 

*  Wynne  v.  Hawkins,  1  Bro.  Ch.  179 ; 
Pushman  v.  Filliter,  8  Yes.  7;  Eade  9. 
Bade,  5  Mad.  118  ;  Cortis  v.  Sippon,  5 
Mad.  434.     See  also  Harwood  v.  West,  1 
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So,  where  a  testator  bequeathed  to  his  wife  all  the  residue  of  his 
estate,  *'  recommeuding  to  her,  and  not  doubting,  as  she  has  no  rela- 
tions of  her  own  family,  but  that  she  will  consider  my  near  relations, 
should  she  survive  me,  as'  I  should  consider  them  myself,  in  case  I 
should  survive  her ; "  it  was  held,  that  the  words  did  not  create  a 
trust,  from  the  uncertainty  both  of  the  objects  and  the  property  to  be 
taken  by  the  relations.^ 

§  1074.  These  may  suffice  as  specimens  of  the  curious  refinements 
in  the  interpretation  of  wills,  which  courts  of  equity  have  adopted  in 
creating  constructive  trusts ;  in  which,  indeed,  they  have  often  been 
followed  by  courts  of  law  in  regard  to  legal  estates.^  It  is  highly 
probable,  that  some  of  these  refinements  were  borrowed  from  the  civil 
law,  in  which  the  distinction  between  pure  legacies,  and  legacies 
clothed  with  trusts,  was  well  known.  Thus,  it  is  said,  "  Legatum  est, 
quod  legis  modo,  id  est  imperative,  testamento  reliquitur.  Nam  ca 
quad  precativo  modo  relinquuntur,  fideicommissa  vocantur."  And 
again,  "  Fideicommissum  est,  quod  non  civilibus  verbis,  sed  precativ^ 
relinquitur;  nee  ex  rigore  juris  civilis  proficiscitur,  sed  ex  voluntate 
datur  relinquentis.*'  *  And  then,  by  the  way  of  illustration,  it  is  de- 
clared, "  Fideicommittere  his  verbis  possumus  ;  rogo,  peto,  volo,  mando, 
deprecor,  cupio,  injungo.  Desidero,  quoque  et  impero  verba,  utile 
faciunt  fideicommissum :  relinquo,  vero,  et  commendo,  nullam  fidei- 
commissi  pariunt  actionem.*'  ^  Some  of  these  shades  of  distinction 
are  extremely  nice,  and  almost  evanescent ;  especially  that  between 
the  words  "deprecor,  peto,"  and  "desidero,"  and  the  words  "relinquo" 
and  "  commendo."  Again,  "  Etiam,  hoc  modo ;  cupio  des,  opto  des, 
credo  te  daturum,  fideicommissum  est.*  Et  eo  modo  relictum ;  exigo, 
desidero  uti  des,  fideicommissum  valet.^  Verba,  quibus  testator  ita 
caverat ;  non  dubitare  se,  quodcumque  uxor  ejus  cepisset  liberis  suis 
redditurum,  pro  fideicommisso  accipienda."  ^  In  these  last  citations 
we  may  clearly  trace  the  origin,  or  at  least  the  application,  of  some  of 
our  modem  equity  doctrines. 

§  1074  a.  It  is  in  cases  of  wills  that  courts  of  equity  are  frequently 

Sim.  &  StiL  387.    In  Gilbert  v.  Bennett,  General  v.  Hall,  cited  2  Cox,  355  ;  Pod- 

10  Simons,  871,  the  testator  gave  all  his  more  v.  Gunning,  7  Sim.  614 ;  Wood  v, 

property  to  his  wife  and  two  utner  persons,  Cox,   1   Keen,   317  ;  s.    c.  on  Appeal,  2 

in  trust  for  the  undermentioned  purpose,  Mylne  &  Craig,   68i;  Ke  parte  Payne,  2 

namely,  to  pay  the  income  to  his  wife,  for  Younge  &  ColL  636  ;  aiUe,  §§  979  a,  1068 

the  education  and  support  of  his  children  to  1072,  1183. 

by  her  ;  and  after  her  death,  the  property  '  Doe  v.  Smith,  5  M.  k  Selw.  126  ;  Doe 

to  be  divided  among  his  children  ;  and  he  v.  Joinville,  3  East,  172. 

gave  his  furniture,  plate,  &c.,  to  his  wife  '  Pothier,  Pand.  Lib.  30,  tit.  1  to  3,  n. 

absolutely.     It  was  held,  that  the  children  3. 

were  not  entitled  to  the  trust  propei*ty  on  *  Ibid. ;  Inst.   B.  2,  tit.  24,  §  3  ;  Cod. 

their  father's  death  ;  but  that  their  mother  Lib.  6,  tit.  43,  1.  2  ;  Dig.  Lib.  31,  tit.  2, 1. 

was  entitled  to  the  income,  for  her  life,  77  pcunm. 

she  maintaming  and  educating  the  children  ^  Dig.  Lib.  30,  tit.  1,  L  115. 

out  of  it.     See  Lambe  v,  Eames,  6  Ch.  *  Dig.  Lib.  30,  tit.  1,  1.  118. 

697.  '  I>ig-  l^ib.  31,  tit.  2,  1.  67,  §  10.     See 

1  Sale  V,  Moore,  1  Sim.  534  ;  Attorney-  Knight  v.  Knight,  3  Bearan,  148,  161. 
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called  upon  to  apply  the  doctrine,  as  it  is  commonly  called,  of  cy  pres; 
and  it  is  by  no  means  confined,  as  is  sometimes  supposed,  to  cases  of 
charities.  The  doctrine  of  cy  pres  is  now  sufficiently  simple,  and  is 
well  established,  though  sometimes  of  difficult  application.  If  an 
estate  is  given  to  a  person  for  life,  or  indefinitely,  and,  after  failure 
of  issue  of  such  person,  it  is  given  over,  the  court  implies  an  estate 
tail  in  the  first  taker,  sacrificing  only,  in  that  simple  case,  the  life- 
estate,  in  order  that  all  the  issue  may  be  embraced  in  the  limitation. 
The  next  case  which  may  be  noticed,  is  where  a  testator,  after  giving 
a  particular  estate  to  the  first  taker,  has  gone  on  to  direct  that  it 
shall  go  to  unborn  persons  in  a  way  which  would  create  a  perpetuity, 
with  a  limitation  over  on  failure  of  issue  of  the  first  taker.  The 
court,  in  such  a  case,  is  embarrassed  with  the  fact,  that,  besides  the 
gift  over,  which,  in  the  simple  case  first  stated,  would  create  an  estate 
tail,  there  is  a  direction  that  the  estate  shall  devolve  in  a  manner  not 
allowed  by  law,  but  which,  in  common  ca^es,  previously  to  Pitt  v. 
Jackson,^  would,  so  far  as  respected  the  order  of  the  succession,  only 
be  consistent  with  and  included  in  an  intention  to  give  an  estate  tail. 
The  courts  were  thus  placed  in  this  position :  the  intention  to  give 
the  estate  to  particular  persons,  in  particular  order  of  succession,  was 
manifest ;  but  the  specified  mode  in  which  those  persons  were  to  take 
being  excluded  by  the  rule  of  law  against  perpetuities,  the  question 
was,  whether  the  primary  intention  to  benefit  particular  persons,  in  a 
particular  order  of  succession,  should  be  accomplished,  and  the  par- 
ticular mode  of  giving  effect  to  it  be  rejected,  or  the  whole  will  be 
inoperative.  This  was  the  difficulty  with  which  the  court  had  to 
struggle.  "Whether  the  two  expressed  intentions,  both  of  which 
could  not  be  effectuated,  were  well  or  ill  described  by  the  terms 
'  general '  and  *  particular '  intention,  or  whether  the  criticism  upon 
those  expressions  is  just,  appears  to  me  immaterial.  It  is  a  mode 
of  characterising  the  different,  and  to  a  certain  extent  conflicting, 
intentions  of  the  testator,  which  satisfied  Lord  Eldon  and  other 
judges  of  great  eminence.  The  meaning  of  the  terms  is  now  suffi- 
ciently understood.  In  order  to  preserve  and  effect  something  which 
the  court  collects,  from  the  will,  to  have  been  the  paramount  object  of 
the  testator,  it  rejects  something  else,  which  is  regarded  as  merely 
a  subordinate  purpose,  namely,  the  mode  of  carrying  out  that 
paramount  intention."  ^ 

§  1074  6.  The  illustrations  of  the  construction  which  courts  of 
equity  have  adopted,  in  the  case  of  wills,  in  order  to  effect  the 
obvious    intention   of   the  testator,  by  a  departure  more  or  less 

1  2  Bro.  C.  C.  51.  Jackson,  2  Bro.  Ch.  51 ;  post,  §  11^9.    See 

3  Mr.  Vice-chancellor  Wigram,  in  Van-      Hannam  v.  Sims,  2  De  Gex  k  Jones,  15. 
derplank  v.  King,   8  Hare,   112  ;  Pitt  r. 
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marked,  from  the  strict  literal  and  grammatical  import  of  the 
words,  are,  of  necessity,  almost  as  various  as  the  cases.  Some 
general  rules  will  be  found  to  obtain  in  all  cases  which  are  regarded 
as  reliable.  1.  That  the  words  must  have  their  ordinary,  popular 
signification^  technical  terms  excepted,  unless  there  is  something  in 
the  context,  or  subject-matter,  to  indicate  a  different  use  ;  and  this 
indication  must  be  clear  and  unequivocal,  in  order  to  prevail 
2.  Where  the  words  can  have  a  natural,  and  also  a  secondary  and 
unusual  interpretation,  the  former  will  be  preferred.^  Words  will  be 
supplied  by  obvious  implication.*  "  Or  "  will  be  read  "  and."  ^  Where 
a  residue  is  given  directly  to  a  class,  and  it  consists  partly  of  rever- 
sionary property,  the  class  is  to  be  ascertained  at  once,  and  not  from 
time  to  time,  as  the  reversions  fall  in  and  become  distributable.^ 
And  in  construing  a  will,  plain  and  distinct  words  are  only  to  be  con- 
trolled by  words  equally  plain  and  distinct.^  The  general  presump- 
tion is,  that  the  testator  expects  the  words  of  his  will  to  speak  from 
his  death.  A  different  construction  will  not  therefore  be  admitted 
unless  very  obviously  intended. •  If  the  language  of  a  will  admit  of 
two  constructions, — one  reasonable  and  natural  in  its  direction  of 
property,  and  the  other  capricious  and  inconvenient,  courts  of  justice 
may  reasonably  lean  towards  the  former,  as  being  what  was  probably 
intended."^ 

§  1074  a  A  marked  change  has  occurred  in  the  construction  of 
wills,  in  regaid  to  clauses  connected  conjunctively  being  construed 
disjunctively,  and  vice  versd.  From  the  time  of  Lord  Hardwicke  ® 
until  a  comparatively  recent  date,^  the  construction  of  taking  such 
clauses  rather  according  to  the  general  purpose  and  scope  of  the 
instrument  had  prevailed,  whereby  a  conjunctive  particle  was  often 
read  disjunctively,  and  sometimes  the  contrary.  But  Lord  Ellen- 
borough  ^^  thought  it  contrary  to  common  sense  to  read  "  and  "  dis- 
junctively. Since  that  time  the  decisions  have  fluctuated,  until  the 
case  of  Orey  v,  Fearson,^^  before  the  House  of  Lords,  where  it  was 
definitely  settled  that  the  strict  literal  construction  should  pre- 
vail. 


^  The  following  cases  will  illustrate  the 
general  subject.  Pasniore  v.  Huggins,  21 
Beavan,  103  ;  Abbott  v,  Middleton,  21 
Beavan,  143 ;  Hildersdon  v.  Grove,  id. 
518  ;  Circuitt  v.  Perry,  23  Beayan,  276 ; 
Birds  V.  Askej,  24  Beavan,  615  ;  Donglaa 
V.  Fellows,  Kjiy,  114  ;  Kennedy  v.  Sedg- 
wick, 3  Kay  &  J.  540  ;  Browne  v.  Ham- 
mond, Johnson,  210,  and  cases  there 
cited. 

'  Abbott  V.  Middleton,  supra. 

3  Maude  v.  Maude,  22  Beavan,  290. 

*  Hagger  v.  Payne,  23  Beavan,  474  ; 
anUy  §  6u4  o. 


^  Goodwin  v,  Finlayson,  25  Beavan, 
65. 

<  Goodlad  v.  Burnett,  1  Kay  k  J.  341 ; 
Bullock  V.  Bennett,  1  Kay  &  J.  315. 

7  Jenkins  v.  Hughes,  6  Jur.  n.  8.  1048. 

^  Brownsword  v.  Edwards,  2  Yes.  Sen. 
248  ;  BeU  v.  Phyn,  7  Ves.  468. 

'  Doe  V.  Jessop,  12  East,  288. 

10  Ibid. 

"  6  H.  L.  C.  61 ;  8.  c.  3  Jur.  n.  8.  828. 
See  also  Pearson  v.  Rutter,  3  De  G.,  M.  & 
G.  398  ;  Seccombe  v.  Edwards,  6  Jnr.  K.  & 
642. 


736  EQUITY  JURISPRUDENCE  [CH.  XXIX. 

§  1074  d.  It  seems  to  be  admitted,  that,  as  a  general  rule,  the 
term  "  money,"  in  a  will,  does  not  include  stocks,  either  in  the  public 
funds  or  private  corporations.  But  where  there  is  nothing  else  upon 
which  the  gift  can  operate,  it  was  held  that  public  stocks  will  pass 
under  a  bequest  of  "  all  the  money  I  may  die  possessed  of.**  ^  But  a 
bequest  of  "  all  my  fortune  now  standing  in  the  funds,"  will  not  pass 
bank-stock.^  But  in  many  cases,  and  particulariy  in  cases  of  exe- 
cutory devises,  the  gift  over  is  held  to  take  elflfect  where  the  contem- 
plated intervening  estate  never  attaches,  as  where  the  gift  over  is 
upon  the  death  of  settlor's  children  leaving  no  issue,  and  the  settlor 
in  fact  never  has  any  children.* 

§  1074  e.  Where  the  testator  provided  portions  for  his  wife  and 
also  for  his  two  daughters,  to  be  decided  when  the  youngest  child 
should  arrive  at  the  age  of  twenty-one ;  and  by  a  codicil  directed  that 
if  both  his  daughters  should  die  in  their  minority,  without  issue,  the 
property  should  all  go  to  his  wife  ;  and  the  eldest  daughter  became 
twenty-one,  but  died  without  issue,  and  tho  youngest  daughter  died 
before  she  became  twenty-one,  without  issue ;  it  was  held  that  the 
gift  over  had  failed,  the  precise  state  of  facts  upon  which  it  was  to 
take  eflFect  not  having  occurred.  The  court  say,  "  It  cannot  be  con- 
jectured what  the  testator  would  have  done  if  the  state  of  things  that 
had  happened  had  been  present  to  his  mind.  The  words  that  he  has 
used  must  be  adhered  to ;  and  the  testator  must  be  taken  to  have 
used  the  word  '  minority  *  in  its  ordinary  sense.**  * 

§  1074  /  In  Stewart  v.  Jones,^  the  rule  to  be  adopted  in  the  con- 
struction of  wills  was  laid  down  as  follows  :  "  Upon  the  construction  of 
wills  we  are  not  much  assisted  by  a  reference  to  cases,  unless  the  will, 
or  the  words  used,  are  very  similar.  If  this  is  not  so,  they  are  more 
likely  to  mislead  than  to  assist,  in  coming  to  a  correct  conclusion. 
The  object  of  construction  is  to  ascertain  the  intention  of  the  testator, 
which  is  to  be  collected,  not  from  isolated  passages,  but  from  the 
whole  of  the  will,  and  the  general  scope  and  scheme  of  it.  And  first, 
what  is  the  ordinary  meaning  of  the  expressions  used  by  the  testator? 
If  the  meaning  of  the  words  he  has  used  is  clear,  they  must  be 
adopted,  whatever  the  inclination  of  the  court  may  be." 

§  1074  g.  The  disposition  of  the  courts  of  equity  undoubtedly  is, 
to  construe  general  words,  following  a  specific  enumeration  of  articles 

^  Chapman  v.  Reynolds,  6  Jur.  n.  s.  am  possessed,"  held,  that  not  only  money 

440.     See  also  Cowling  v.    Cowling,    26  but  securities  passed. 

Beavan,  449  ;  Lowe  v.  Thomas,  5  De  G.,  ^  Osbora  v.  Bellman,  6  Jur.  n.  g.  1825. 

M.  &  G.  815  ;  Wylie  i?.  Wylie,  6  Jur.  N.  8.  *  Maddison  r.  Chapman,   5  Jur.   N.  s. 

269.                     '  277  ;  Wilbraham  v.  Scarisbrick,  1  H.  L.  C. 

'  Slingaby  v.    Grainger,   5  Jur.    N.   s.  167. 

1111  ;  In  re  Powell,  6  Jur.  N.  s.  831  ;  In  *  5  Jm-.  N.  s.  229  ;  s.  c.  3  De  G.  k  J. 

~  "  632. 


re  Cadogan,  Cadogan  v.  Palagi,  32  W.  R. 
57,  under  a  gift  of  **  tlie  money  of  which  I 
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in  a  will,  as  limited  to  matters  ejusdem  generis.  It  was  accordingly 
held,  that  a  bequest  of  "  all  and  singular  my  household  furniture, 
plate,  linen,  china,  pictures,  and  other  goods,  chattels,  and  effects, 
which  shall  be  in,  upon,  and  about  my  dwelling-house  and  premises, 
at  the  time  of  my  decease,"  did  not  include  a  sum  of  money  found  in 
the  house.^ 

'  Gibbs  V.  Lawrence,  7  Jur.  n.  s.  187.     The  cases  upon  this  point  are  extensively 
reviewed  here. 
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ELECTION   AND  SATISFACTION. 

/\  §  1075.  Election  arises  where  there  is  a  plurality  of  rights  not  concurrent. 

§  1076.  Election  is  either  express  or  implied. 

§  1077.  It  is  hased  upon  the  duty  of  accepting  the  burden  with  the  gift 

§  1077  a.  The  rule  of  Carver  v.  Bowles  considered. 

§  1078,  1079.  Rules  of  the  civil  law  upon  the  subject 

§  1080.  Election  exists  in  regard  to  different  instruments. 

§  1080  a.  Persons  under  a  disability  may  make  an  election. 

§  1080  b.  Married  women  cannot  reach  property,  by  election,  which  was  put  beyond 
anticipation. 

§  1081.  Party  only  put  to  an  election  in  courts  of  equity. 

§  1082.  Equity  proceeds  to  compel  elections  differently  from  courts  of  law. 

§  1083.  One  electing  against  an  instrument,  treated  as  trustee. 

§  1084.  The  rule  stated  by  Sir  William  Grant. 

§  1085.  Election  against  an  instrument  only  forfeits,  in  equity,  so  much  as  will  com- 
pensate ;  at  law,  it  forfeits  all. 

§  1086.  Election  only  exists  where  the  donor  intends  to  give  what  is  not  his  own. 

§  1087.  Giving  property  subject  to  charge  creates  no  election. 

§  1087  a.  Only  extends  to  direct  claims  clearly  defined. 

§  1087  h.  Illustrations  of  general  subject. 

§  1088.  Wife  not  compellable  to  elect,  as  to  dower,  unless  such  intent  very  clearly  de- 
iined. 

§  1088  a.  This  proposition  illustrated  by  the  cases. 

§  1089.  Election  not  created  where  testator  has  any  interest. 

§  1090.  This  doctrine  not  extended  by  construction. 

§  1091.  Party  only  forfeits  what  is  clearly  defined. 

§  1092.  Election  does  not  extend  to  creditors. 

§  1093.  Not  important  whether  party  knew  the  property  was  not  his  own. 

§  1094.  Election  produced  by  after-purchased  estate. 

§  1095,  1096.  Rule  not  affected  by  kind  or  quantity  of  interest. 

§  1097.  What  amounts  to  an  election.    Act  and  intent 

§  1098.  Party  not  bound  to  elect  in  ignorance. 
p'  §  1099.  Satisfaction  is  something  done  in  lieu  of  performance. 

§  1100.  Equity  regards  a  donation  as  satisfaction  of  debt. 

§  1101.  Not  applied  to  creditor  so  much  as  to  children. 

§  1102.  The  presumption  of  satisfaction  may  be  rebutted. 

§  1103.  The  gift  and  debt  must  be  of  the  same  species. 

§  1104,  1105.  If  that  be  so,  it  will  extinguish  the  debt,  or  pro  tanto. 

§^1106,  1108.  Distinction  between  performance  and  satisfaction. 

§  1109.  Rule  as  to  satisfaction  of  marriage  portions. 

§  1110.  Legacy  generally  regarded  as  satisfaction. 

§  1X11.  Portion  advanced  will  adeem  a  legacy. 

§  1112.  Grounds  of  presumption  stated. 

§  1113.  Reason  of  the  rule  questioned. 

§  1114.  Doctrine  of  civil  law  stated. 

§  1115,  1115  a.  Whether  a  residuary  bequest  is  adeemed,  matter  of  intention. 
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§  1116.  Rule  applies  only  to  parent  and  child,  or  those  in  similar  relation. 

§  1117.  Legacy  to  stranger  not  ordinarily  adeemed. 

§  1118.  Reason  for  distinction  unsatisfactory. 

§  1119.  Legacy  to  creditor,  payment  of  debt. 

§  1120.  Reason  for  such  presumption  unsatisfactory. 

§  1121.  Civil  law  required  legacy  to  be  same  as  debt. 

§  1122.  Slight  circumstances  exclude  the  rule  as  to  debts. 

§  1123.  Legacy  to  debtor  does  not  release  debt 

§  1123  a.  Cumulative  legacies. 

§  1128  d.  What  is  necessary  to  create  a  case  of  election. 

§  1075.  It  is  in  cases  of  wills  also,  that  the  doctrine  respecting 
Election  and  Satisfaction  must  frequently,  though  not  exclu- 
sively,^ arise  in  practice,  and  is  acted  upon  and  enforced  by  courts  of 
equity.2  Election,  in  the  sense  here  used,  is  the  obligation  imposed 
upon  a  party  to  choose  between  two  inconsistent  or  alternative  rights 
or  claims,  in  cases  where  there  is  clear  intention  of  the  person,  irom 
whom  he  derives  one,  that  he  should  not  enjoy  both.  Every  case  of 
election,  therefore,  presupposes  a  plurality  of  gifts  or  rights,  with  an 
intention,  express  or  implied,  of  the  party  who  has  a  right  to  control 
one  or  both,  that  one  should  be  a  substitute  for  the  other.  The  party, 
who  is  to  take,  has  a  choice,  but  he  cannot  enjoy  the  benefits  of  both.* 

§  1076.  Thus,  for  example,  if  a  testator  should,  by  his  will,  give  to 
a  legatee  an  absolute  legacy  of  ten  thousand  pounds,  or  an  annuity  of 
one  thousand  pounds  per  annum  during  his  life,  at  his  election ;  it 
would  be  clear  that  he  ought  not  to  have  both  ;  and  that  he  ought  to 
be  compelled  to  make  an  election,  whether  he  would  take  the  one  or 
the  other.  This  would  be  a  case  of  express  and  positive  election. 
But  suppose,  instead  of  such  a  bequest,  a  testator  should  devise  an 
estate  belonging  to  his  son,  or  heir-at-law,  to  a  third  person ;  and 
should,  in  the  same  will,  bequeath  to  his  son,  or  heir-at-law,  a  legacy 

^  There  is  no  question  that  the  doctrine  should  confirm  such  other  devises  in  testa- 

of  election  extends  to  deeds  in  English  tor's  will  as  had  reference  to  the  property 

law.  See  the  cases  cited  in  Mr.  Swanston's  of  S.  U.  requires  that  the  devisee  should 

note  to  Dillon  v.  Parker,  1  Swanst.  400,  elect  whether  he  will  hold  from  S.  U.  or 

401.     Mr.  Swanston  seems  to  think  that  under  the  will.     Usticko  v.  Peters,  4  K.  & 

the  doctrine  of  election  in  the  civil  law  J.  437.     See  Wintour  v.  Clifton,  21  fieav. 

was  confined  to  ^ills  ;  and  originated  in  447. 

the  like  application  to  wills  in  English  ^  Mr.  Swanston's  note  to  Dillon  v.  Par- 
jurisprudence.  Perhaps  it  is  questionable,  ker,  1  Swanst.  394,  note  (6);  Thellusson 
whether,  in  the  civU  law,  the  doctrine  was  v.  Woodford,  13  Ves.  220  ;  2  Mad.  Pr. 
confined  to  wills.  These  were  the  most  Ch.  40  to  49  ;  Jeremy  on  Eq.  Jurisd.  B.  3. 
common  instraments  under  which  it  would  Pt  2,  ch.  5,  pp.  534  to  538.  Mr.  Swan- 
arise  ;  and  that  may  account  for  most  of  ston's  note  is  drawn  up  with  great  ability 
the  cases  being  put  as  arising  on  wills.  and  learning  ;  and  I  have  freely  used  it  in 
hut  the  principle,  in  its  own  nature,  the  discussion  of  this  topic.  The  whole 
seems  equ.illy  applicable  to  other  instru-  subject  of  election  is  also  most  elaborately 
roents.  examined  in  Roper  on  Legacies  by  White, 

2  Birmingham  r.    Kirwan,    2    Sch.    &  vol.   2,  ch.  23,  pp.   480  to  578,  to  which 

I^fr.  449.     The  devise  of  an  estate  does  the  attention  of  the  learned  reader  is  in- 

\iot])er  fx  import  an  intention  to  devise  it  vited.     It  is  wholly  inconsistent  with  the 

free  from  incumbrance,  so  as  to  put  incum-  nature  of  these  Commentaries  to  discuss 

brancers  to  their  election.      Stephens  v.  all  the  minute  distinctions  belonging  to  it, 

Stephens,  1  De  Gex  k  J.  62.     Such  a  flc-  interesting  and  important  as  they  certainly 

vise,    upon   condition    that    the    devisee  are. 
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of  one  hundred  thousand  pounds,  or  should  make  him  the  residuaiy 
devisee  of  all  his  estate,  real  and  personal.  It  would  be  manifest, 
that  the  testator  intended  that  the  son  or  heir  should  not  take  both, 
to  the  exclusion  of  the  other  devisee ;  and  therefore  he  ought  to  be 
put  to  his  election  which  he  would  take  ;  that  is,  either  to  relinquish 
his  own  estate  or  the  bequest  under  the  will.  This  would  be  a  case 
of  implied  or  constructive  election.^ 

§  1077.  Now,  the  ground  upon  which  courts  of  equity  interfere  in 
all  cases  of  this  sort  (for  at  law  there  is  no  direct  remedy  to  compel 
an  election)  is,  that  the  pui-poses  of  substantial  justice  may  be 
obtained  by  carrying  ipto  full  effect  the  whole  intentions  of  the 
testator.2  And  in  regard  to  the  cases  of  implied  election,  it  has 
been  truly  remarked,  that  the  foundation  of  the  doctrine  is  still  the 
intention  of  the  author  of  the  instrument;  an  intention,  which, 
extending  to  the  whole  disposition,  is  fi*ustrated  by  the  failure  of 
any  part.  Its  characteristic,  in  its  application  to  these  cases,  is,  that 
by  equitable  arrangement,  full  effect  is  given  to  a  donation  of  that 
which  is  not  the  property  of  the  donor.  A  valid  gift,  in  terms  abso- 
lute, is  qualified  by  reference  to  a  distinct  clause,  which,  though 
inoperative  as  a  conveyance,  affords  authentic  evidence  of  intention. 
The  intention  being  assumed,  the  conscience  of  the  donee  is  affected 
by  the  condition  (although  it  is  destitute  of  legal  validity),  not 
express,  but  implied,  which  is  annexed  to  the  benefit  proposed  to 
him.  For  the  donee  to  accept  the  benefit,  while  he  declines  the 
burden,  is  to  defraud  the  design  of  the  donor.'*  In  short,  courts  of 
equity,  in  such  cases,  adopt  the  rational  exposition  of  the  will,  that 
there  is  an  implied  condition  that  he,  who  accepts  a  benefit  under 
the  instrument,  shall  adopt  the  whole,  conforming  to  all  its  provisions, 
and  renouncing  every  right  inconsistent  with  it* 


^  See  citations  of  note  2,  §  1076. 

'  Crosbie  v.  Murray,  I  Vea.  Jr.  657,  559. 

^  1  Swanston,  394,  895,  note  (6),  where 
the  authorities  are  fully  collected ;  Novs 
V.  Mordaunt,  2  Vem.  581,  and  M.  Raith- 
by's  note.  There  is  no  rule  that  a  person 
to  whom  the  testator  has  made  two  dis- 
tinct gifts,  one  of  which  is  subject  to  a 
burden,  created  by  the  testator,  is  bound 
to  accept  both  or  neither  of  these  gifts. 
The  question  is  one  of  intention  to  be 
gathered  from  tlie  will.  Warren  v.  Rudall, 
and  Hall  v,  Wan*en,  6  Jur,  N.  s.  395. 

*  1  Swanst.  393  to  iOS,  note  (6)  ; 
Frank  r.  Lady  Standish,  15  Ves.  391,  note  ; 
Streatfield  t?.  Streatfield,  Cas.  T.  Talb. 
183  ;  Boughton  r.  Boughton,  2  Ves,  12, 
14  ;  Boome  v.  Monck,  10  Ves.  616,  617  ; 
Walker  v.  Jackson,  2  Atk.  627,  629  ; 
Clarke  v.  Guise,  2  Ves.  617  ;  Wilson  v. 
Lord  Townshend,  2  Ves.  Jr.  696  ;  Blake 
V.  Banbury,  4  Bro.  Ch.  21,  24;  s.  c.  1 
Ves.  Jr.  614  ;  Thellusson  v.  Woodford,  18 


Ves.  220.  Lord  Bedesdale's  remarks  on 
this  subject,  in  Binningham  v,  Kirwan  (2 
Sch.  &  J^fr.  449,  450),  illustrate  the  prin- 
ciple very  clearly.  **The  general  rule," 
says  he,  *'is,  that  a  person  cannot  accept 
and  reject  the  same  instrument.  And  this 
is  the  foundation  of  the  law  of  election,  on 
which  courts  of  equity,  particularly,  have 
grounded  a  variety  of  decisions,  in  cases 
both  of  deeds  and  of  wiUs ;  though  prin- 
cipally in  cases  of  wills ;  because  deeds, 
being  genemlly  matter  of  contract,  the 
contract  is  not  to  be  interpreted  otherwise 
than  as  the  consideration,  which  is  ex- 
pressed, requires ;  and  voluntary  deeds 
are  generally  prepared  with  greater  de- 
liberation, and  more  knowledge  of  jjre- 
existing  circumstances,  than  wuls,  which 
are  often  prepared  with  less  care,  and  by 
persons  uninformed  of  cireumstances,  and 
sometimes  ignorant  of  the  etfect  even  of 
the  language  which  they  use.  In  wills, 
therefore,  it  is  frequently  necessary  to  con- 
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§  1077  a.  But  the  doctrine  of  election  does  not  apply  to  the  case 
of  a  testator  who,  having  a  power  of  appointment  vested  in  him, 
exceeds  that  power  by  directing  that  certain  property  which  he  had 
in  the  first  place  appointed  absolutely  to  an  object  of  the  power, 
should  be  held  upon  trusts,  or  subject  to  conditions  in  favour  of  per- 
sons who  were  not  objects  of  the  power.  For  in  this  case  the  abso- 
lute appointment  will  be  held  good,  and  the  modifications  which  are 
not  valid  will  be  rejected.^  But  the  foregoing  principle  was  held,  by 
Mr.  Justice  Fry,  not  to  apply  to  a  case  where  a  testator,  having 
power  under  a  settlement  to  appoint  the  settled  hereditaments  to 
children  of  his  first  marriage  only,  appointed  the  settled  heredita- 
ments (describing  them  as  his  own  property)  in  favour  of  the  son  of 
the  first  maniage,  subject  to  a  charge  in  favour  of  his  other  children* 
including  the  children  of  his  second  marriage,  and  he  devised  property 
of  his  own  to  the  same  son,  subject  to  the  same  charges  in  favour  of 
his  other  children,  so  as  to  equalise  the  shares  of  all  his  children  in 
all  his  property.  On  this  state  of  facts  the  learned  judge  held  that  a 
case  of  election  arose  in  favour  of  the  children  of  the  second  marriage.^ 

§  1078.  The  doctrine  of  election,  like  many  other  doctrines  of 
equity  jurisprudence,  appears  to  have  been  derived  from  the  civil 
law.  By  that  law,  a  bequest  of  property,  which  the  testator  knew  to 
belong  to  another  was  not  void ;  but  it  entitled  the  legatee  to  recover 
from  his  heir  either  the  subject  of  the  bequest,  or,  if  the  owner  was 
unwilling  to  part  with  that  at  a  reasonable  price,  the  pecuniary  value. 
Thus,  it  is  said  in  the  Institutes,  that  a  testator  may  not  only  bequeath 
his  own  property,  or  that  of  his  heir,  but  also  the  property  of  other 
persons ;  so  that  the  heir  may  be  obliged  to  purchase  and  deliver  it ; 
or,  if  he  cannot  purchase  it,  to  give  the  legatee  its  value.^  But  ordi- 
narily, to  give  eflFect  to  a  legacy  in  such  a  case,  the  testator  must  have 
known  that  the  property  so  bequeathed  by  him  belonged  to  another ; 
and  not  have  been  ignorant  of  the  fact,  and  supposed  the  property 
was  his  own.  "  Hseredum  etiam  res  proprias  "  (says  the  Code)  "  per 
fideicommissum  relinqui  posse,  non  ambigitur."  * 

§  1079.  In  the  civil  law,  also,  wherever  the  heir  or  devisee  took  an 
estate  under  a  will,  containing  burdensome  legacies,  or  any  disposi- 
tion of  his  own  property  in  the  manner  above  mentioned,  he  was  at 
liberty  to  accept  or  to  renounce  the  inheritance.  But  (it  has  been 
said)  he  had  no  other  alternative.     He  could  not  accept  the  benefit, 

aider  the  seneral  purport  of  the  disposi-  Wool  ridge  v,  Woolridge,  John.  63 ;  Wol- 

tion,  in  order  to  extract  from  it  what  is  the  laston  r.  King,  8  £q.   165  ;  Churchill  v. 

intention  of  the  testator.    The  rule  of  elec-  Churchill,  6  Eq.  44. 

tion,  however,  I  take  to  bo  applicable  to  ^  White  v.  White,  22  Ch.  D.  565. 

every  species  of  instrument,  whether  deed  ^  Inst.   B.   2,  tit.  20,  §  4,  tit.  24,  §  2  ; 

or  mil,  and  to  be  a  rule  of  law  aa  well  as  Dig,  Lib.  30,  tit.  1,1.  30,  §  7  ;  Dig.  Lib. 

of  equity.*'  31.  tit.  2,  1.  67,  §  8  ;  1  Swanst.  396,  note 

»  Carver  v.  Bowles,  2  Russ.  &  My.  304 ;  *  Cod.  Lib.  6,  tit.  42,  1.  25. 
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o£fered  by  the  will,  and  retain  the  property,  of  which  it  assumed  to 
dispose,  upon  the  t6rms  of  compensation  or  indemnity  to  the  disap- 
pointed claimant.  The  effect,  therefore,  of  an  election  to  take  in 
opposition  to  the  will,  was  a  renunciation  of  all  the  benefits  offered 
by  it  The  effect  of  an  election  to  take  under  the  will  was  different 
according  to  the  subject-matter.  If  the  property,  of  which  the  will 
assumed  to  deprive  the  devisee,  was  pecuniary,  he  was  compelled  to 
perform  the  bequest  to  the  extent  of  the  principal  and  interest,  which 
he  had  received ;  if  the  property  was  specific,  then  a  peremptory 
obligation  was  imposed  upon  him  to  deliver  that  very  thing,  although 
exceeding  the  amount  of  the  benefit  conferred  on  him.^ 

§  1080.  The  earliest  cases,  in  which  the  doctrine  of  election  was 
applied  in  English  jurisprudence,  seem  to  have  been  those  arising  out 
of  wills  ;  although  it  has  since  been  extended  to  cases  arisiug  under 
other  instruments.^  It  has  been  said,  that  the  doctrine  constitutes  a 
rule  of  law,  as  well  as  of  equity ;  and  that  the  reason  why  courts  of 
equity  are  more  frequently  called  upon  to  consider  the  subject  is,  that 
in  consequence  of  the  forms  of  proceeding  at  law,  the  party  cannot  be 
put  to  elect.  In  order  to  enable  a  court  of  law  to  enforce  the  prin- 
ciple, the  party  must  either  be  deemed  concluded,  being  bound  by 
the  nature  of  the  instrument,  or  must  have  acted  upon  it  in  such  a 
manner  as  to  be  deemed  concluded,  by  what  he  has  done  ;  that  is,  to 
have  elected.  This  frequently  throws  the  jurisdiction  into  equity 
which  can  compel  the  party  to  make  an  election,  and  not  to  leave  it 
uncertain  under  what  title  he  may  take.'*  Whether  any  such  rule  of 
election  is  recognized  at  law  has  been  greatly  doubted ;  although,  in 
cases  working  by  way  of  estoppel,  there  may  be  a  rule  sometimes 
approaching  nearly  to  it.* 


^  Mr.  Swanston's  note  to  Dillon  v.  Par- 
ker, 1  Swanst.  896. 

^  Mr.  Swanston's  note,  1  Swanst  897, 
400,  401  ;  Bigland  v.  Huddleston,  3 
Brown  Ch.  Cas.  285,  note,  Belt's  edition, 
and  his  note  (3) ;  Green  v.  Green,  9  Meriv. 
86 ;  s.  c.  19  Ves.  666.  It  appears,  from 
Mr.  Swanston's  note  to  Billon  v.  Parker 
(1  Swuist.  897  ;  id.  448,  444),  that  traces 
of  the  interposition  of  courts  of  equity  can 
be  found  as  early  as  the  reign  of  Queen 
Elizabeth.  The  suggestion  of  Lord  Hard- 
wicke,  in  Boughton  v.  Boughton  (2  Ves. 
14),  that  Noys  v.  Mordaunt  (2  Vem.  581  ; 
8.  0.  Gilb.  £q.  2)  was  the  first  case,  is  un- 
doubtedly incorrect ;  though  Sir  Thomas 
'  Clarke  appears  to  have  held  the  same 
opinion  in  Clarke  v.  Guise  (2  Yes.  618). 
See  Mr.  Swanston's  note  to  Dillon  v. 
Parker,  1  Swanst.  399,  and  Radcliffe  v. 
Parkins  (6  Dow,  149). 

3  Lord  Redesdale  in  2  Sch.  k  Lefr. 
450. 

*  Mr,  Swanston,  in  his  learned  note  to 


Gretton  v.  Haward,  1  Swanst  425,  note 
(a),  has  commented  on  this  subject  at 
large.  It  is  so  valuable  a  review  of  the 
whole  subject,  that  I  have  ventured  to 
present  it  in  this  place.     After  citing  the 

Sassage  in  the  text,  from  Lord  Kedesdale's 
ecision,  he  says :  "Lord  Kosslyn  also  is 
reported  to  have  said,  *  The  principle  of 
these  cases  (cases  of  election)  ib  very  clear. 
The  application  is  more  frequent  here  ; 
but  it  18  recognized  in  courts  of  law  every 
day.  You  cannot  act,  you  cannot  come 
forth  to  a  court  of  justice,  claiming  in  re- 

Sugnant  rights.'  2  Ves.  Jr.  696.  Lord 
[ansfield,  in  a  judgment,  the  authority  of 
which,  on  every  point,  has  been  strongly 
questioned  (Sugden on  Powers,  498,  et  seq.), 
professed  the  same  opinion.  4  T.  R.  74S  n. 
See  Goodtitle  v.  Bailey,  Cowp.  697.  That 
no  court  wiU  enforce  rights,  which  it  recog- 
nizes as  repugnant,  may  be  admitted, 
probably,  for  an  universal  proposition. 
But  courts  which  differ  in  the  rights  that 
they  recognize,  necessarily  differ  in  the 


§  1080,  1080  a.]  ELECTION  AND  SATISFACTION. 
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§  1080  a.  In  Barrow  v.  Barrow,^  the  question  of  the  competency  of 
persons  under  disabilities,  to  make  valid  elections  affecting  their 


recognition  of  repugnancy.  In  no  instance, 
it  is  believed  (with  the  exception  of  the 
anomalous  cases  last  cited),  has  a  court  of 
law  adverted  to  a  clause,  by  which  a  tes- 
tator assumes  to  dispose  of  the  property  of 
his  devisee  in  favour  of  a  third  person,  for 
the  purpose  of  declaring;  the  right  of  the 
devisee  to  the  benefit  offered  by  the  will, 
repugnant  to  his  right  to  retain  the  pro- 
perty, of  which  that  clause  purports  to  dis- 
pose. It  is  obvious  that  sucn  a  clause, 
])roceeding  from  one  who  is  not  the  owner, 
cannot  transfer  the  legal  interest  in  the 
property.  Being  distinct  and  unconnected, 
without  words  or  necessary  implication  of 
reference,  it  cannot  qualify  the  prior  clause 
of  devise  as  a  condition.  Nor  can  it 
operate  by  estoppel  against  the  devisee,  no 
party  to  the  will,  and  whose  title  to  his 
own  estate  is  not  derived  from  the  testator. 
Failing,  therefore,  to  effect,  it  serves  only 
ix)  denote  the  purpose  of  its  authority ; 
and  becomes  the  peculiar  subject  of  the 
jurisdiction  of  a  court  of  equity,  which,  in 
administering  the  rights  of  its  suitors,  b^ 
enforcing  the  obligations  affecting  their 
conscience,  executes  the  intention  in  which 
those  obligations  originate.  The  instances 
in  which  courts  of  Taw  have  applied  the 
maxim,  Allegana  corUraria  non  est  atidieU' 
dvs<,  are  instances  of  inconsistent  titles, 
whether  to  the  same  subject,  as  a  contem- 
poraneous estate  for  life,  and  in  tail,  in 
the  same  land  (see  Jenkins,  Cent.  1,  Case 
27) ;  or  the  claim  of  a  tenant  under  and 
against  his  landlord  (mentioned  by  Lord 
Rosslyn,  2  Yes.  Jr.  696) ;  or  to  different 
subjects,  as  dower  at  once  in  the  land 
taken,  and  in  the  land  given  in  exchange 
(see  the  case  cited  8  Leon.  271,  Perk. 
§  319) ;  the  assertion  of  one  title  being  in- 
complete ^vithout  a  negation  of  the  other. 
It  is  a  maxim,  not  of  morality,  but  of 
logic,  and  compels  election  between  claims, 
in  i-espect,  not  of  the  injustice,  but  of  the 
technical  impracticability  of  their  contem- 
poraneous assertion.  In  courts  of  law,  the 
suitor  is  }>ermitted  to  assert  rights  which, 
so  far  as  the  intention  of  the  parties  con- 
stitutes repugnancy,  are  confessedly  re- 
pugnant. If  a  man  can  make  a  feoffment 
in  fee  of  lands  or  tenements,  either  before 
or  after  marriage,  to  the  use  of  the  husband 
for  life,  and  after,  to  the  use  of  A.  for 
life,  and  then  to  the  use  of  the  wife  for 
life,  in  satisfaction  of  her  dower ;  this  is 
no  jointure,  within  the  statute,  &c. ;  and 


albeit  in  that  case  A.  should  die,  leaving 
the  husband,  and  alter  the  death  of  the 
husband,  the  wife  entereth,  yet  this  is  no 
bar  of  her  dower,  but  she  shall  have  her 
dower  also.  [Co.  Litt.  36  ft,  and  see  4  C. 
2  6,  Wilmot's  Opinions,  p.  188  ;  9  Mod. 
162.]  So,  if  A.  disseises  B.,  tenant  for  life, 
or  in  fee,  of  the  manor  of  Dale,  and  after- 
wards gives  the  manor  of  Dale  to  B.  and 
his  heirs,  in  full  satisfaction  of  all  his 
rights  and  actions,  which  he  has  in  or  for 
the  manor  of  Dale,  which  B.  accepts  ;  yet 
B.  may  enter  into  the  manor  of  Dale,  or 
recover  it  in  any  real  action.  4  Co.  1  h, 
No  legal  principle  is  better  established 
than  that  on  which  these  decisions  proceed, 
namely,  that  a  freehold  ri^ht  shall  not  be 
barred  by  collateral  satisfaction.  [Co. 
Litt.  8  6,  Doct  Plac.  17.]  The  like  as- 
sertion  of  rights,  morally  repugnant,  has 
been  sanctioned  in  many  of  the  cases  in 
whioh  the  courts  have  overruled  a  plea  of 
accord  and  satisfaction  (see  Peyton  s  case, 
9  Co.  77 ;  Grymes  r.  Blofield,  Cro.  El. 
541  ;  Co.  Litt.  212) ;  the  plaintiff  being 
permitted,  on  technical  grounds,  to  en- 
force a  claim  for  which  he  had  received  a 
compensation.  A  devise  or  bequest  of 
that  which  is  not  the  property  of  the  tes- 
tator, is  void  at  law.  [Bransby  v.  Grant- 
ham, Plowd.  625,  626  ;  Litt.  §  287  ;  Co. 
Litt.  185  h  ;  Perk.  §  526  ;  Godolph.  Orph. 
Leg.  Pt.  3,  ch,  6,  §  5,  Swinb.  on  Wills, 
Pt.  3,  §  3,  n.  8,  §  5,  prope  finem,  §  6,  n. 
17  ;  Doct.  &  Stu.  1.  2,  ch.  25,  p.  126.]  *lf 
a  man  bequeath  to  one  another  man's 
horse,  in  the  law  of  the  realm  the  legacy 
is  void  to  all  intents,  and  he  to  whom  the 
legacy  is  made  shall  neither  have  the 
horse  nor  the  value  of  the  horse.'  [Id.  1. 
2,  ch.  55,  p.  300  ;  and  see  8  Co.  29  a.] 
To  suppose  that  more  favour  would  be 
shown  to  a  clause  in  a  deed,  purporting  to 
pass  the  property  of  a  stranger,  would  be  to 
contradict  the  established  principle  of  con- 
struction. Being  void,  thereof,  to  all  in- 
tents, such  clause,  whether  in  a  deed  or 
in  a  will,  is  inoperative  at  law,  either  for 
transferring  the  subject,  or  for  qualifying  a 
previous  valid  gift.  To  convert  it  into  a 
condition,  according  to  the  equitable  prac- 
tice, by  incorporation  with  a  distinct 
clause,  to  whicli  in  terms  it  contains  no 
reference,  would  be  inconsistent  with  the 
rule,  that  conditions  imposed  by  the  par- 
ticular intention  of  the  individual  (as  dis- 
tinguished from  conditions  founded  in  the 


1  4  K.  &  J.  409,  followed  in  Smith  v, 
Lucas,  18  Ch.  D.  531,  and  Wilder  v. 
Pigott,  22  Ch.  D.  264w  In  the  latter  case 
it  was  further  held  that  if  the  wife  had  not 
elected,  she  having  become  of  unsound 
mind,  the  court  would  have  made  an  elec- 


tion on  her  behalf,  it  having  jurisdiction 
to  bind  the  equitable  interests  of  lunatics, 
not  so  found  by  inquisition  when  it  appears 
to  be  for  their  benefit,  following  Jones  v. 
Lloyd,  18  Eq.  265. 
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title  to  real  estate,  is  discussed  very  much  at  length  and  the  cases 
revised,  by  Sir  Wm.  Page  Wood,  V.-C.    The  conclusion  to  which  this 


nature  of  the  relation  or  contract  between 
the  parties,  and  by  us  denominated  condi- 
tions in  law)  must,  conformably  to  the 
feudal  principle  (Craig,  Jus.  Feud.  1,  2, 
dieg.  5,  §  4),  be  expressed.  Co.  Litt.  201  a. 
Many  decisions  may    be    found   on    the 
question,  what    words,   annexed    to    the 
clause  of  gift  for  the  purpose  of  connecting 
it  with  a  distinct  clause,  constitute  a  con- 
dition.    £x  intenlione  ad  affectuvif  which 
are  sufficient  in  a  will  (Co.  Litt.  236  b\ 
are  not  sufficient  in  a  deed    (Co.    Litt. 
204  a).     But  in  no  case,  it  is  believed,  has 
a  court  of  law  inferred  a  condition  from 
words  applicable  only  to  another  subject, 
and  voia  in  their  obvious  sense,  as  pur- 
porting to  pass  an  estate  not  the  property 
of  the  author  of  the  clause.     The  general 
principle  of  the  law  on  the  subject  of  re- 
pugnant rights  is  illustrated  by  the  deci- 
sions on  the  concurrent  claims  to  jointure 
and  to  dower.     The  Statute  of  Uses  (27th 
Hen.  Yin.  ch.  10)  having  transferred  the 
legal    estate    to    the  cestui  que  use^   all 
women,  then  married,  would  have  become 
dowable  of  lands  held  to  the  use  of  their 
husbands,  retaining  their  title  to  lands 
settled  on  them  in  jointure.     To  prevent 
this  injustice,  it  is,  by  that  statute  (§  6), 
declared,  that  a  woman  having  an  estate  in 
jointure  with  her  husband  (tive  species  of 
which  are  enumerated)  shall  not  be  en- 
titled to  dower.     And  a  subsequent  clause 
(§  9)  reserves  to  the  wife  a  right  to  refuse 
a  jointure  assured  during  marriage.     [See 
Wilmot's  Opinions,  p.  184  H  seq.]    It  has 
been  decided,  tliat  the  species  of  estates 
enumerated  are  proposed  only  as  examples  ; 
and  the  courts  have  in  construction  ex- 
tended the  operation  of  the  statute  to  other 
instances  within  its  principle,  though  not 
within  its  words.     Vernon's  case,  4  Co.  1 . 
By  the  effect  of  this  statute,  therefore,  no 
widow  can  claim  both  jointure  and  dower  ; 

C'  Lture  before  marriage  is  a  peremptory 
of  dower ;  jointure  after  marriage,  she 
has  an  option  to  renounce.  Lord  Kedes- 
dale,  in  support  of  the  proposition,  that 
election  is  a  principle  of  law  (2  Sch.  & 
Lefr.  451),  has  referred  to  3  Leonard,  273. 
That  report  (which  is  cited  in  1  £q.  Cas. 
Abr.  Dower,  B)  contains  only  the  arffu- 
ment  of  £gerton,  Solicitor-General.  But 
the  case  (Butler  v.  Baker)  is  fully  reported 
in  8  Co.  25  ;  Poph.  87  ;  1  And.  348  ;  and 
the  decision  proceeded  on  the  construction 
of  the  statute.  The  passage  to  which  Lord 
Redesdale  refers  (3  Leon.  272  and  278)  is 
no  more  than  a  dictum^  of  Egerton,  in  his 
argument.  It  is  true,  'however,  that  the 
demandant,  in  a  writ  of  dower,  might  be 
barred  by  plea  of  entiy  and  acceptioice  of 
lands  settled  in  jointure  after  maniage 
(Doctrina,  Plac.  p.  149).  See  the  form  of 
pleading,  Co.  Entr.  172  a.  But  it  is  also 
true,  that  the  plea  is  founded  on  the  act  of 


Hen.   YIII.      The    act    having   declared 
jointure  a  bar  to  dower,  but  reserved  to 
the  widow  the  option  of  refusing  a  jointure 
made  after  marriage,  the  question  in  that 
case  was,    *  Whether  the  widow  had  ac- 
cepted or  refused  the  jointure?'     If  she 
had  not  refused,  under  the  9th,  she  was 
barred  of  dower  by  the  6th  section.    The 
acceptance  of  the  jointure  constituting  the 
case  there  specified,  the  widow  was  barred, 
not  by  her  agreement,  but  by  the  statute 
(Dyer,  817  a).     And  it  is  abundantly  clear 
that  acceptance  alone  without  the  opera- 
tion of  the  statute,  would  not  have  formed 
a  bar.     Vernon's  case,  4  Co.  1  ;  Duchess 
of  Somerset's  case,  Dyer;  97  6.    In  Gosling 
V,  Warburton  (Cro.  El.  128,  rei>orted  under 
various  names,  1  Leon.  186,  Owen,  154), 
also  cited  by  Lord  Redesdale,  and  also  re- 
ferred to  in  £q.  Cas.  Ab.  vbi  supra^  a  rent- 
charge  was  devised  expressly  '  in  recom-  • 
pen  so  of  dower.    And  the  decision  estab- 
lishes only,  that  such  a  benefit  so  devised 
is  a  jointure  within  the  extended  construc- 
tion of  the  statute,  and  cannot  be  claimed 
after  a  recovery  of  dower.'    The  series  of 
decisions    under  this  statute    (the    only 
instances  in  which  the  doctrine  of  election 
has  been  applied  at  law,   in  a    manner 
analogous  to  its  application   in  equity), 
l>eing  founded  expressly  on  the  provisions 
of  the  statute,  in  contrast  to  the  rules  of 
the  common  law,   constitute  (it  is  con- 
ceived) a  conclusive  proof  that  the  doctrine 
of  election  is  equitable  only.     And  one  of 
the  earliest  instances  (Lacy  v.  Anderson, 
afUe)  in  which  the  equitable  doctrine  was 
enforced,  is  the  case  of  a  copyhold  estate 
devised  and  accepted,  in  satisfaction  of 
dower,  which,  not  being  either  within  the 
strict  or  the  extended  import  of  the  sta- 
tute, a  jointure  would  not  have  constituted 
a  bar  at  law.     And  the  aid  of  equity  was 
requisite,  to  prevent  the  disappointment 
of  the  testator's  express  intention.    Ac- 
cordingly,   many   authorities   occur,    in 
which  the  doctrine  of  election  is  described 
as  exclusively  equitable.     In  the  re{>ort  of 
Noys  V.  Mordaunt^  by  Chief  Baron  Gilbert, 
it  is  distinctly  stated,  that,  *  although  the 
three  daughters  shall  at  law  take  their 

Proportion  of  the  entailed  lands,  as  co- 
eirs  in  tail,  yet  the  eldest  daughter  in 
equity  shall  have  an  equivalent  out  of  the 
fee-simple  lands.'  [Rep.  in  £q.  3.]  Lord 
Hardwicke  repeatecUy  refers  to  that  case, 
which  he  considered  the  first  of  the  kind 
as  founded  on  equity  (1  Yes.  806  ;  3  Bro. 
P.  C.  edit  Toml.  178,  179),  a  benevolent 
equity  (8  Atk.  715) ;  and  describes  the 
right  to  compel  election,  as  derived  from 
an  equilhr  of  the  Court  of  Chancery  (2  Atk. 
629).  'That  description  ia,  in  substance, 
adopted  by  Lord  Eldon  (6  Dow,  179).  Lord 
Chief  Justice  De  Grev  has  accurately  dis- 
tinguished between  the  mode  of  indirectly 


§  1080  a— 1080  6.]    election  and  satisfaction. 
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emiDent  judge  came  is,  that  a  married  woman  can  elect  so  as  to 
affect  her  interest  in  real  estate,  without  deed,  acknowledged  accord- 
ing to  the  requisite  formalities  of  the  statute ;  and  that  where  she 
has,  in  fact,  made  such  election  upon  which  other  parties  have  acted, 
the  court  can  order  a  conveyance  accordingly,  the  ground  of  such 
order  being  that  no  married  woman  shall  avail  herself  of  benefits 
arising  from  a  fraud.  In  discussing  this  subject  the  learned  judge 
relied  upon  Savage  i\  Foster^  and  Gretton  v.  Haward,-  as  fully 
recognizing  the  rule  upon  which  he  acted ;  and  he  maintained,  that 
the  views  of  Lord  Eldon,  in  Jackson  v,  Hobhouse,*  when  properly 
considered,  could  not  fairly  be  regarded  as  impugniqg  the  doctrine 
for  which  he  contended.  The  proposition  here  maintained,  in  its 
application  to  the  cases  of  married  women  and  infants,  and  all  others 
labouring  under  temporary  disabilities,  rendering  them  the  objects 
of  judicial  protection,  is  so  just  and  reasonable  that  we  should  be 
^  surprised  if,  with  proper  limitations  and  exceptions,  it  did  not  ulti- 
mately prevail.  The  cases  of  Lassence  v,  Tierney,*  and  Field  v. 
Moore,^  are  there  explained  and  made  consistent  with  the  decision 
of  the  learned  Vice-Chancellor. 

§  1080  6.  Until  the  Conveyancing  Act,  1881,  courts  of  equity 
would  not  aid  a  married  woman  in  giving  up  property  settled  upon 
her,  with  restraint  upon  anticipation,  although  she  would  thereby 
become  entitled  to  property  of  much  greater  value,^  but  by  sect.  39 
of  that  Act,  it  is  provided  that  notwithstanding  a  married  woman 
is  restrained  from  anticipation,  the  court  may,  if  it  thinks  fit,  where 
it  appears  to  the  court  to  be  for  her  benefit,  by  judgment  or  order, 
with  her  consent  bind  her  interest  in  any  property.  But  in  the  case 
of  a  married  woman  to  whom  an  interest  with  a  restraint  on  antici- 
pation is  given  by  the  same  instrument  as  that  which  gives  rise  to 
a  question  of  election,  the  doctrine  of  election  doea  not  apply,  as  the 
nature  of  her  interest  on  the  property  to  be  relinquished  by  way 
of  compensation  has  by  the  terms  of  the  instrument  become  in- 
alienable.'^ 


disposing  of  the  property  of  a  stranger  by 
express  condition  at  law,  or  by  implied 
condition  in  equity  (3  Ves.  530).  And 
Lord  Commissioner  Eyrie  describes  the 
practice  of  putting  devisees  to  election,  as 
a  strong  operation  uf  a  court  of  equity  (4 
Bro.  C.  C.  24  ;  1  Ves.  Jr.  523)."  Synge 
V.  Synge,  9  Ch,  App.  128. 

1  9  Mod.  35.  But  see  Griggs  v.  Gib- 
son, 1  Eq.  685.  That  n  married  woman 
can  elect  as  to  ])ersonalty  seems  settled. 
Ibid. 

'  1  Swanst.  413, 

3  2  Meriv.  483. 

*  1  Mac.  &  G.  551. 

*  19   Beavan,    176.     As  to  whether    a 


married  woman  or  her  heir  can  be  put  to 
an  election  by  marriage  articles,  operative 
as  to  personal  estate,  but  not  as  to  real 
estate  because  entered  into  by  her  when 
a  minor,  and  not  confirmed,  see  Campbell 
V.  Ingilby,  21  Beav.  567  ;  1  De  G.  &  J. 
393  ;  Willoughby  v.  Middleton,  2  J.  k  H. 
344 ;  Brown  v.  Brown,  2  Eq.  481 ;  Cod- 
rington  v,  Lindsay,  8  Ch.  578. 

«  Robinson  v.  Wheelwright,  6  De  G.,  M. 
&  G.  536.  See  also  Jackson  t\  Hobhouse, 
2  Meriv.  483. 

'  In  re  Wheatley,  Smith  v.  Spence,  W. 
N.  1884,  ]}.  171.  But  query  how  far  can 
such  an  interest  be  deemed  inalienable 
since  the   Conveyancing  Act?     See  also 
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§  1081.  But,  whatever  may  be  the  truth  of  the  case  as  to  the 
recognition  of  the  doctrine  of  election  in  courts  of  law,  it  is  very 
certain  that  it  is  principally  enforced  in  courts  of  equity,  where, 
indeed,  the  jurisdiction  to  compel  the  party  to  make  an  election  is 
admitted  to  be  exclusive.  But,  independent  of  this  broad  and 
general  ground  of  jurisdiction,  the  doctrine  must  be  exclusively 
enforced  in  equity,  in  all  cases  of  mere  trust  estates ;  or  where 
there  is  the  intervention  of  complicated  cross  equities  between 
different  persons,  claiming  in  different  degrees,  and  under  different 
limitations  and  titles;  or  where  conveyances  are  necessary  to  be 
decreed  ;  or  where  the  recompense  is  not  of  a  nature,  capable  of 
being  applied  as  a  bar  at  law.  Thus  (to  put  a  plain  case),  at  the 
common  law  no  collateral  recompense,  made  in  satisfaction  of  dower, 
or  of  a  right  of  freehold,  could  be  pleaded  in  bar  of  such  right  of 
freehold  or  of  dower.^  But,  in  equity,  it  would  be  clearly  held 
obligatory;  and  the  party  would  be  perpetually  enjoined  against 
asserting  the  title  at  law,  or  put  to  an  election,  as  the  circumstances 
of  the  case  might  require.* 

§  1082.  In  the  actual  application  of  the  doctrine  of  election,  courts 
of  equity  proceed  upon  principles,  which  are  wholly  incapable  of 
being  enforced  in  the  like  manner  by  courts  of  law.  Thus,  for 
example,  suppose  a  case  of  election  under  a  will,  which  disposes  of 
other  property  of  a  devisee;  and  the  devisee  should  elect  to  hold 
his  own  property,  and  renounce  the  benefit  of  the  devise  under  the 
will,  or  (as  the  compendious  phrase  is)  should  elect  against  the  will ; 
in  such  a  case,  it  is  clear,  that  the  party  disappointed  of  his  bequest 
or  devise  by  such  an  election,  would,  at  law,  be  wholly  remediless. 
The  election  would  terminate  all  the  interest  of  the  parties  respec- 
tively in  the  subject-matter  of  the  devise  to  them.  The  election  to 
hold  his  own  estate  would,  of  course,  maintain  the  original  title  of 
the  devisee ;  and  his  renunciation  of  the  intended  benefit  in  the 
estate  devised  to  him  would  leave  the  same  to  fall  into  the  residuum 
of  the  testator's  estate,  as  property  undisposed  of. 

§  1083.  But  the  subject  is  contemplated  in  a  very  different  light 
by  courts  of  equity ;  for,  in  the  event  of  such  an  election  to  take 
against  the  instrument,  courts  of  equity  will  treat  the  substituted 
devise,  not  as  an  extinguished  title,  but  as  a  trust  in  the  devisee 
for  the  benefit  of  the  disappointed  claimants,  to  the  amount  of 
their  interest  therein  ;  or,  as  it  has  been  well  expressed,  they  will 
assume  jurisdiction  to  sequester  the  benefit  intended  for  the  refrac- 


Smith  V.   Lucas,    18  Ch.  D.  631,  where  note ;  aTUe^  §  1080,  note  (4). 

Willoughby  v.  Middleton,  2  T.  &  H.  344,  '  Ibid,  ;  Lawrence  v.  Lawrence,  2  Vero. 

was  questioned.  866,  and  Mr.  Raithby*s  note  (1);  1  SwansU 

1  Co.   Litt.  36  h ;  1  Swanst.  4^6,  427,  398,  note. 
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tory  donee,  in  order  to  secure  compensation  to  those  whom  his  election 
disappoints.^ 

§  1084.  The  reasoning,  by  which  this  doctrine  is  sustained,  has 
been  stated  by  Sir  William  Grant,  in  his  usual  clear  and  felicitous 
manner.  "  If,"  said  he,  "  the  will  is  in  other  respects  so  framed  as 
to  create  a  case  of  election,  then  not  only  is  the  estate  given  to  the 
heir  under  an  implied  condition  that  he  shall  confirm  the  whole  of 
the  will ;  but,  in  contemplation  of  equity,  the  testator  means,  in  case 
the  condition  shall  not  be  complied  with,  to  give  the  disappointed 
devisees  out  of  the  estate,  over  which  he  had  a  power,  a  benefit, 
correspondent  to  that  which  they  are  deprived  of  by  such  non- 
compliance. So  that  the  devise  is  read,  as  if  it  were  to  the  heir 
absolutely,  if  he  confirm  the  will ;  if  not,  then  in  trust  for  the  dis- 
appointed devisees,  as  to  so  much  of  the  estate  given  to  him  a.s  shall 
be  equal  in  value  to  the  estate  intended  for  them.*'  ^ 

§  1085.  Another  point  has  arisen  in  equity  (and  which,  indeed, 
must  be  deemed  one,  which  could  arise  only  in  equity),  and  that 
is,  whether  a  devisee,  electing  against  the  will,  thereby  forfeits  the 
whole  of  the  benefit  proposed  for  him,  or  so  much  only  as  is  requisite 
to  compensate,  by  an  equivalent,  those  claimants  whom  he  has  dis- 
appointed ;  so  that  he  may  entitle  himself  to  the  surplus.  In  other 
words,  does  such  an  election  induce  an  absolute  forfeiture,  or  only 
impose  an  obligation  on  the  renouncing  party  to  indemnify  the 
claimants  whom  he  disappoints?  There  is  to  be  found  in  the 
authorities  much  contrariety  of  opinion,  incidentally  expressed, 
upon  this  point.  But  the  fair  i^esult  of  the  modem  leading  decisions 
IS,  that  in  such  a  case  there  is  not  an  absolute  forfeiture ;  but  there 
is  a  duty  of  compensation  (at  least  where  the  q^e  admits  of  com- 
pensation), or  its  equivalent;^   and   that   the   surplus,  after  such 


^  Gretton  v.  Haward,  1  Swanston,  441, 
note  ;  Green  v.  Green,  2  Meriv.  86 ;  s.  c. 
19  Ves.  665 ;  Pnltency  v.  Lord  Darling- 
ton, cited  in  Green  v.  Green,  2  Meriv.  93, 
94,  and  in  Cavan  v.  Pulteney,  2  Ves.  Jr. 
560. 

2  Welby  V.  Welby,  2  Ves.  &  Beam.  190, 

191. 

3  See  Tibbitts  v.  Tibbitts,  19  Ves.  662, 
663 ;  s.  c.  2  Meriv.  96,  note  a.  Lord 
£ldon,  in  Green  v.  Green,  19  Ves.  p.  667, 
took  a  distinction  between  cases  of  eleci 
tion  arising  under  deeds  and  those  arising 
under  wills,  and  said:  ''1  have  looked 
into  all  the  text-writers,  the  cases  re- 
ported, and  in  all  manuscripts  of  which 
they  are  in  possession,  to  see  how  far  the 
doctrine  of  this  court  is  settled,  whether 
election  requires  the  party  to  give  up  the 
whole,  or  only  to  make  compensation  for 
that  which  he  does  not  penuit  to  go  ac- 
cording to  the  instrument  against  which 


he  claims.  It  is  impossible  to  reconcile 
the  doctrine  as  it  is  to  be  collected  from 
the  whole  mass  of  the  cases ;  the  text  in 
some  asserting  that  the  party  must  abide 
by  the  instrument  in  toto ;  in  others,  ac- 
cording to  the  language  of  Lord  Chief 
Justice  De  Grey,  in  rulteney  v.  Lord 
Darlington,  that  the  devised  interest  is  to 
be  sequestered,  until  satisfaction  is  made 
to  the  disappointed  devisee.  It  is  remark- 
able that,  m  all  the  cases  except  one, 
Bigland  v.  Huddleston,  the  question  arose 
up<)n  wills,  affecting  title  under  other 
instruments.  But  in  that  case,  although 
it  was  argued  that  the  doctrine  of  election 
does  not  apply  to  a  deed,  it  was  deter- 
mined that  it  does.  And  it  seems  to  have 
been  thought  that  the  party,  having  some 
other  interest,  sought  to  be  affected  by  the 
deed,  must  either  give  up  altogetlier  what 
he  is  to  take  under  it,  or  must  abide  by  it 
altogether.     When  it  is  settled  that  the 
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compensation,  does  not  devolve  upon  the  heir  as  a  residuum  un- 
disposed of  by  the  will,  but  belongs  to  the  donee ;  the  purpose  being 
satisfied  for  which  alone  courts  of  equity  will  control  .his  legal  right.^ 
In  this  respect,  the  doctrine  of  courts  of  equity  differs,  or  has  been 
supposed  to  differ,  from  that  laid  down  in  the  civil  law.  In  that  law 
(it  is  said)  an  election  against  the  will  amounts  to  an  absolute  renun- 


principle  of  election  doeH  apply  to  a  deed, 
as  it  is  a  contract  it  is  very  difficult  to 
say,  compensation  only  is  to  be  made.     In 
this  instance,   the  defendant's  father,  on 
his  marriage,  agrees  to  settle  the  Lawford 
estate,  and  makes  other  provisions,  thereby 
becoming  a  purchaser  of  the  estate  of  his 
wife  ;  and,  being  tenant  in  tail,  he  did  not 
effectually  convey  by  suffering  a  recovery. 
The    question    in    equity,    therefore,    is, 
whether  the  son  shall  take  his  mother's 
estate,  without  making  good  that  contract 
under  which  his  mother*s  estate  was  pur- 
chased.    And  I    incline  to  think    tnat, 
electing  against  a  settlement,  he  is  bound 
to  give  up  the  whole  benefit  to  which  he  is 
entitled  under  it,  and  not  merely  to  make 
(toropensation.     I  do  not  believe   that  it 
will  be  possible,   satisfactorily,   to   settle 
this  question  without  doing  that  which  I 
find  impossible,  and  which,  under  the  pre- 
sent pressure  of  business,  cannot  be  ex- 
pectea  from  the  Registers,  to  enable  me  to 
interpret  the  language  of  the  court,  as  it 
appears  in  the  reports,  by  looking  at  the 
decrees  ;  but  my  present  opinion,  subject 
to  contradiction  upon  such  a  search,  and 
to  what  may  be  urged  on  healing  the 
cause,  is,  that  a  man,  claiming  under  a 
marriage  settlement,  is  a  purchaser  under 
it ;  and,  if  he  will  not  give  the  price  in- 
tended by  the  parties  to  be  paid  at  his 
cost,  he  cannot  take  under  it ;  and,  there- 
fore, this  defendant  must  give  up  alto- 
gether the  estates  comprised  in  this  settle- 
ment, if  he  chooses  to  insist  on  his  title  to 
the  Jjawford  estate.     In  one  of  the  latest 
cases,  Thellusson  v.  Woodford,  where  this 
doctrine  is  very  ably  discussed,  it  is  laid 
down  generally,  that  a  person  shall  not 
claim  an  interest  under  an  instrument, 
without  giving  full  effect  to  that  instru- 
ment, as  far  as  he  can ;    and,  therefore, 
having  an  interest  under  a  will,  shall  not 
be  permitted  to  defeat    the    disposition, 
where  it  is  in  his  power,   and  yet  take 
under  the  will ;  the  principle  of  election 
being  plain  and  iutelli^ble,   that,   if   a 
person  being  about  to  dispose  of  his  own 
propertv,    includes,     in    his    disposition, 
either  from  mistake  or  not,  property  of 
another,   an  implication  arises    ttiat    the 
benefit  under  that  will  shall  be  taken  upon 
the  terms  of  gi^ing  effect  to  the  whole  dis- 
position. That  was  upon  a  will  ;  yet,  there 
IS  authority  enough  to  say,  that,  in  that 
case,  the  party  is  only  to  give  up  sufficient 
to  comi)ensatc  those  who  are  disappointed  ; 
but  my  difficulty  on  a  niarriagft  settlement 


is,  that  it  operates  a  contract  by  the  parties 
for  all  who  are  to  take  under  it ;  and  how 
one  shall  take  the  subject  and  retain  the 
price.  I  doubt  whether  the  principle  stated 
by  Lord  Chief  Justice  De  Grey,  '  that  the 
equity  of  this  court  is  to  sequester  the 
devised  interest  quoutqtief  until  satisfaction 
is  made  to  the  disappointed  devisee,' can 
apply  to  such  a  case  as  this.  Is  it  possible, 
in  a  court  of  equity,  to  say.  that,  where  a 
man  purchases  his  wife's  estate  for  the 
issue  of  the  marriage,  his  son  shall  be  per- 
mitted to  withhold  the  price,   and    dis- 
appoint that  contract  of  which,  he  takes 
the  benefit  ? "     But  see  Mr.  Belt's  note  to 
Freke  v.  Lord  Barringtou,  3  Bro.  Ch.  286, 
note  (8).     [Where  a  married  daughter  of 
the  settlor  took,  under  a  settlement,  an 
interest  in  both  realty  and  personalty,  and 
her  husband  was  insolvent,  and  his  assignee 
was  entitled  to  her  husband's  interest  in 
such  real  property,  but  not  to  her  personal 
property,  which  had  not  been  recniced  to 
possession,  and  was  subject  to  her  equity 
for  a  settlement,  and  the  settlor  by  his 
will  gave  her  an  annuity,   provided  she 
gave  up  her  interest  in  the  settlement, 
and  she  elected  to  take  the  annuity,  but 
could  not  by  such  election  deprive  her 
husband's  assignee  of  his  interest  in  tiie 
real  estate,  Jietdf  that  she  must  compen- 
sate   the    residuary    devisee    out  of  the 
annuity  for  such,  interest  of  the  assignee. 
Griggs  V.  Gibson,  L.  R.  1  £^.  685.] 

*  Mr.    Swanston's   note    in  Gretton  v. 
Haward,  I  Swanst  433  ;  Green  v.  Green, 
2  Meriv.  93 ;  Tibbitts  v.  l^bbitts,  2  Meriv. 
96,  note  ;  k,  c.  Jacob,  817.     This  note  of 
Mr.  Swanston  contains  an  elaborate  review 
of  all  the  leading  dicta  and  authorities ; 
and  settles  down  into  the  doctrine  stated 
in  the  text.     See  also  Pulteney  v,  Darling- 
ton, cited  in  Lady  Cavan  v.  Pulteney,  2 
Yes.  Jr.  5<)0,  and  1  Swanst.  438,  note,  and 
Lord  Rosslyn's  judgment   in  2  Ves.   Jr. 
660  ;  Welby  v.   Welby,  2  Ves.  &  Beam. 
190,  191  ;  Ranclyffe  v.  Parkyns,  6  Dow, 
149  ;  Dash  wood  v.  Peyton,  18  Ves.  49  (a) ; 
Rich  V.  Cockell,  9  Ves.  379 ;  Jarman,  435,  !  ^ 
and  note ;  Ker  v.  Waudiope,  1  Bligh,  1. 
From  what  has  been  stated  by  Swanston 
in  a  preceding  note  (1  Swanst.  396,  note), 
the  civil  law  is,  in  his  view,  different ;  the 
election  against  the  wiU  being  a  forfeiture 
of  the  whole  bounty  of  the  testator.     Mr. 
Sugden  (Sugden  on  Powers,   ch.   6,  §  2, 
pp.   380,  381,  3rd  edit)  insists  that  the 
tnie  rule  in  the  English  law  is,  or  dhonld 
be  the  same. 


§  1085,  1086.]  ELECTION  AND  SATISFACTIOX. 


749 


I 

ciation   and  forfeiture  of  all  the  bounty  given  by  the  will ;   and 
compensation  to  the  disappointed  claimants  is  unknown.^ 

§  1086.  In  regard  to  the  point,  when  an  election  may  be  insisted 


*  AtiU^  §1079.  Mr.  Swanston's  note 
to  Dillon  V.  Parker,  1  Swanst.  396,  397. 
Tlie  propriety  of  this  doctrine  of  courts  of 
equity,  in  regard  to  both  points,  admits  of 
a  most  ample  vindication,  however  arti- 
ficial it  may  at  first  seem  upon  a  super- 
ficial survey.  It  has  been  expounded  and 
vindicated  by  the  same  learned  writer  in  a 
masterly  commentary ;  and  his  language 
scarcely  admits  of  abridgment,  without 
injury  to  its  force.  "  Assuming,"  says  lie, 
**  that  the  doctrine  of  election  is  equitable 
only,  the  infliction  of  forfeiture  on  a 
devisee,  electing  to  take  against  the  will, 
beyond  the  extent  of  compensation  to  those 
whom  his  election  disappoints,  would  be 
inconsistent  wiUi  the  principle  on  which 
the  doctrine  rests.  By  the  assumption, 
the  devise  of  the  testator's  property  has 
vested  the  legal  estate  in  the  devLsee.  But 
a  court  of  equity  (in  the  contemplation  of 
which  his  conscience  is  affected  by  the  im- 
plied condition),  interfering  to  control  his 
legal  right,  for  the  purpose  of  executing 
the  intention  of  the  testator,  is  justified  in 
its  interference,  so  far  only  as  that  purpose 
requires.  In  the  common  case  of  election 
to  take  against  a  will,  containing  a  devise 
of  the  property  of  the  testator  to  his  heir, 
and  a  second  devise  of  the  property  of  the 
heir  to  a  stranger,  the  express  intention  of 
the  testator,  that  the  heir  shoidd  enjoy 
the  subject  of  the  first  devise,  and  the 
stranger  the  subject  of  the  second,  is 
defeated  by  the  refusal  of  the  heir  to  con- 
vey the  latter.  And  a  court  of  equity, 
therefore,  restrains  him  in  the  enjoyment 
of  the  first,  till  the  condition,  under  which, 
in  the  contemplation  of  that  court,  it  was 
conferred  on  him  is  satisfied.  The  inten- 
tion of  the  testator  having  become  im- 
practicable in  the  prescribed  form,  is  exe- 
cuted by  approximation,  or,  in  the  technical 
phrase,  cy  pres.  The  devise  to  the  sti-angtr, 
rendered  void  as  a  gift  of  the  specific  sub- 
ject, is  effectuated  as  a  gift  of  value,  and 
effectuated  at  the  expense  of  the  heir  by 
whose  interference  its  strict  purport  has 
been  defeated.  By  this  arrangement,  the 
intention  of  the  testator  in  favour  of  the 
stranger,  though  defeated  in  form,  is,  in 
substance,  accomplished  ;  his  intention,  in 
favour  of  the  heir,  equally  express,  remains 
to  be  considered.  If  the  value  of  the  estate 
retained  by  the  heir  exceeds  the  value  of 
the  estate  designed  for  him,  his  own  act 
is  his  indemnity.  The  benefit  which  he 
enjoys  transcends  the  intention  of  the 
testator.  But  if  the  value  of  the  estate 
of  which  the  court  deprives  him  exceeds 
the  value  of  the  estate  of  which  he  de- 

E rives  the  devisee,  what  disposition  is  to 
e  made  of  the  surplus?    Considered  as 


a  gift  of  value  (and  on  that  principle  the 
equitable    arrangement   is    founded),   the 
devise  to  the  stranger  entitles  him  to  an 
equal  amount  ;  but  is  no  authority  for 
bestowing  on  him  more.     And  the  undis- 
puted intention  of  the  testator  being,  that 
the  subjects  of   both  devises  should  be 
enjoyed  by  the  heir  and  the  devisee,  what 
is  not  transferred    to  the  devisee    must 
remain  \rith  the  heir.    A  court  of  equity, 
which  assumes  jurisdiction  to  mitigate  the 
rigour  of  legal  conditions,  and  siibstitute 
for  a  formal,  a  substantial  performance, 
would  act  with   little  consistency  in  en- 
forcing, by  the  technical  doctrine  of  for- 
feiture, to  the  eventual  disappointment  of 
the  testator's  intention,  a  condition,  not 
expressed  in  the  will,  but  supplied  by  the 
construction  of  the  court  for  the  single 
purpose  of  executing  that  presumed  inten- 
tion.    In  the  instance  of  pecuniary  claims, 
the  question  can  scarcely  arise  ;  since  in  a 
choice  between  two  sums  of  mone}'  no  pro- 
bable motive  exists  for  electing  the  smaller. 
But,  supposing  that  case,  as  a  gift  to  a 
stranger  of  the  benefit  of  a  settlement, 
under  which  the  heir  of  the  testator  was 
entitled  to  £1000,  and  a  bequest  of  £5000 
to  the  heir,  and  election  by  him,  to  take 
under  the  settlement ;  by  the  deduction  of 
£1000  from  the  bequest,  in  satisfaction  of 
the  disappointed  legatee,  and  by  payment 
to  the  heir  of  the  remaining  £4000,  together 
with  the  sum  due  under  the  settlement, 
the  intention  of  the  testator  would  be  exe- 
cuted in  substance,  though  not  in  form. 
The    heir    would   take    £5000,    and    the 
legatee  £1000.     By  any  other  arrangement 
that  intention,  which  must  inevitably  be 
violated  in  form,  would  be  substantially 
defeated.     The  case  of  specific  gifts  may, 
indeed,  involve  some  difficulty  of  apprecia- 
tion, by  the  existence  of  local  attachments, 
which  admit  neither  accurate  estimation 
nor  adequate  compensation.     But  it  is  on 
the  principle  of  api)reciation  that  the  court 
interferes,    to  transfer  to  one  party  that 
which  is  expressly,  and,  at  law,  effectually 
given  to  another.     And  the  difficultv  has 
been  repeatedly  encountered.     Should  any 
case  present  impediments  of  this  nature, 
practically  insurmountable,  the  doctrine  of 
compensation  might  become,  in  that  in- 
stance, inapplicable  ;   but  would  not  for 
that  reason  cease  to  be  the  general  rule  of 
the  court.     By  the  doctrine  of  compensa- 
tion, and  the  process  of  sequestration  for 
executing  it  (though  justly  described  as  a 
strong  operation),    the    intention  of  the 
testator  is,  so  far  as  circumstances  admit, 
effected.      By  the  doctrine  of  forfeiture, 
that    intention    would    be    defeated."     1 
Swanst.  note,  pp.  441,  442. 
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on,  or  not,  every  thing  must  (it  is  obvious)  depend  upon  the  language 
of  the  particular  will ;  and  it  is  difficult,  therefore  to  lay  down  many 
general  rules  on  the  subject.  On  the  one  hand  it  may  be  stated, 
that,  in  order  to  raise  a  case  of  election  there  must  be  a  clear  inten- 
tion, expressed  on  the  part  of  the  testator,  to  give  that  which  is  not 
his  property.^  A  mere  recital  in  a  will,  that  A.  is  entitled  to  certain 
property,  but  not  declaring  the  intention  of  the  testator  to  give  it 
to  him,  would  not  be  a  sufficient  demonstration  of  his  intention  to 
raise  an  election.^  So,  if  a  debtor,  by  his  will,  should  recite  the 
amount  of  the  debt,  and  erroneously  calculate  the  sum,  and  direct 
the  payment  of  it,  and  also  should  bequeath  to  the  creditor  a  legacy ; 
in  such  a  case  the  creditor  would  not  be  put  to  his  election.  But  he 
might  claim  both,  and  dispute  the  calculation  of  the  amount ;  for, 
in  such  a  case,  it  is  not  clear  that  the  testator  did  not  mean  to  pay 
the  full  amount  of  the  actual  debt.^ 

§  1087.  Upon  the  same  ground,  a  case  of  election  cannot  ordinarily 
arise  where  property  is  devised  in  general  tenns  ;  as,  a  devise  of  "  all 
my  real  estate  in  A,"  which  estate  is  subject  to  the  claims  of  a 
devisee  or  legatee ;  for  it  is  not  apparent  that  he  meant  to  dispose 
of  any  property  but  what  was  strictly  his  own,  subject  to  that 
charge.* 

§  1087  a.  Upon  similar  grounds,  where  a  testatrix  gave  a  legacy 
to  B.,  in  satisfaction  of  all  claims  upon  the  estate,  he  having,  at  the 
time,  a  claim  upon  the  testatrix,  in  respect  to  a  legacy  under  the 
will  of  C,  it  was  held,  that  evidence  of  there  being  no  other 
claim  by  B.  against  the  testatrix,  was  inadmissible;  and  that  B. 
was  not,  therefore,  compellable  to  elect  between  the  benefit  under 
the  will  of  the  testatrix,  and  that  of  C.^  The  obvious  reason  for 
the  decision  is,  that  the  language  of  the  testatrix  did  not,  by  any 
means,  clearly  point  to  any  extinguishment  of  the  claim  under  the 
will  of  C,  and  might  well  be  satisfied  by  supposing  it  used  solely 
with  reference  to  any  claims  ex  directo  against  her  estate. 

§  1087  h.  Where  a  residuary  devise  of  real  estate  was  given  in  lieu 
and  discharge  of  all  debts  due  from  the  testator  to  the  devisee,  who 
died  intestate  three  days  after  the  testator,  it  was  held,  as  between 


»  Attorney-General  v.  Earl  of  Lonsdale, 
1  Sim.  105.  For  a  case  where  it  was  held 
that  the  legatee  accepting  the  benefits  of 
the  will,  could  not  enforce  a  covenant  of  a 
third  party  to  him,  which  the  testatrix 
intended  should  be  discharged,  see  Synge 
V.  Synge,  15  Eq.  889. 

2  Dftshwood  V.  Peyton,  18  Vos.  41  ; 
Forrester  r.  Cotton,  Ambler.  388  ;  9.  c. 
1  Eden,  632,  585,  and  note  (r) ;  Blake  v. 
Bunbury,  1  Ves.  Jr.  515,  523.  So  where 
a  testator  recites  that  he  gives  two  of  his 
children  leas,  because  they  tnke  under  a 


settlement,  when  in  reality  all  his  children, 
take  equally  under  the  settlement,  Uiis 
will  not  put  those  who  receive  the  lai^er 
legacies,  owing  to  the  testator's  mistake, 
to  an  election.  Box  v.  Barrett,  3  £q.  244. 
'  Clarke  v.  Guise,  2  Ves.  617,  618. 

*  But  a  devise  of  all  real  estate  in  the 
United  Kingdom,  or  elsewhere,  covers  land 
in  Scotland,  though  the  will  is  not  so  exe- 
cuted OS  to  pass  the  Scotch  realty.  Chrell 
V.  Orrell,  6  Oh.  302. 

*  Dixon  r.  Samson,  2  Younge  &  CoU. 
5fiC. 
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the  heir  and  executor  of  the  devisee,  that,  it  not  being  manifestly 
for  the  disadvantage  of  the  devisee  to  retain  the  devised  estate,  the 
court  could  not  presume  a  disclaimer  by  her ;  consequently  the  heir 
was  entitled  to  the  estate,  and  the  debts  were  discharged.^  But  the 
court  intimate  that  they  might  have  presumed  a  disclaimer,  if  it  had 
appeared  to  be  manifestly  for  the  disadvantage  of  the  devisee  to 
retain  the  estate.  Where  the  testator  bequeathed  property  in 
stocks,  which  he  had  purchased  in  the  name  of  himself  and  wife, 
to  his  brothers,  and  also  made  a  provision  for  his  wife,  it  was  held 
that  the  wife  was  put  to  her  election  in  regard  to  the  stocks.- 
Where  an  inchoate  settlement  between  husband  and  wife  of  the 
wife's  estate,  accruing  during  coverture,  is  in  part  carried  into  eflfect 
during  his  life,  the  settlement  not  being  binding,  is  nevertheless 
valid  as  far  as  carried  into  eflfect,  at  the  election  of  the  wife  after 
the  husband's  decease.  But  if  she  elect  not  to  perform  her  covenant, 
she  cannot  claim  any  benefit  under  the  settlement.^ 

§  1088,  Again,  if  a  testator  should  bequeath  property  to  his  wife, 
manifestly  with  the  intention  of  its  being  in  satisfaction  of  her 
dower,  it  would  create  a  case  of  election.*  But  such  an  intention 
must  be  clear  and  free  from  ambiguity.  And  it  will  not  be  inferred 
from  the  mere  fact  of  the  testator's  making  a  general  disposition  of 
all  his  property,  although  he  should  give  his  wife  a  legacy;  for  he 
might  intend  to  give  only  what  was  strictly  his  own,  subject  to 
dower.  There  is  no  repugnancy  in  such  a  devise  or  bequest  to  her 
title  to  dower.^  Besides,  the  right  to  dower  being  in  itself  a  clear 
legal  right,  an  intent  to  exclude  that  right  by  a  voluntary  gift  ought 
to  be  demonstrated,  either  by  express  words  or  by  clear  and  manifest 
implication.  In  order  to  exclude  it,  the  instrument  itself  ought  to 
contain  some  provision,  inconsistent  with  the  operation  of  such  legal 
right,*     So,  the  mere  gift  of  an  annuity  by  the  testator  to  his  widow, 


1  Hams  V.  Watkins,  2  K.  &  J.  473. 

*  Grosvenor  v,  Durston,  25  Beavan,  97. 
3  Anderson  v,  Abbott,  23  Beavan,  457. 

And  see  Brown  v.  Brown,  2  £q.  481. 

♦  3  Wooddes.  Lect.  59,  p.  493  ;  Arnold 
V.  Kemstead,  Ambler,  466  ;  s.  c.  2  £den, 
237,  and  note,  and  cases  therein  cited  ;  1 
Eq.  Abridg.  218,  B.  1,  pi.  1 ;  Villareal  v, 
Galway,  Ambler,  682 ;  s.  c.  1  Bro.  Ch. 
292,  note  ;  Codringtou  t?.  Lindsay,  8  Eq. 
678. 

*  Ibid.  ;  French  v.  Davies,  2  Ves.  Jr. 
576,  677  ;  Lawrence  v,  Lawrence,  2  Vem. 
366,  and  Kaithby's  note  ;  1  Swanst.  398, 
note  ;  Greatorex  v.  Cair,  6  Ves.  615  ;  Kit- 
son  V.  Kitson,  Prec.  Ch.  352 ;  Foster  v. 
Cook,  3  Bro.  Ch.  347  ;  Atkinson  v.  Little- 
wood,  18  Eq.  695. 

•  Birmingham  v.  Kirwan,  2  Sch.  k  Lefr. 
452,  453.  See  also  Pearson  v.  Pearson,  1 
Bro.  Ch.  292,  and  Mr.  Belt's  note ;  Nor- 


cott  V.  Cordon,  14  Sim.  258  ;  Lord  Dor* 
Chester  v.  Earl  of  Effingham,  Cooper,  Eq. 
319.  In  Harrison  v.  Harrison  (1  Keen, 
765),  Lord  Langdale  said  :  "  The  principle 
applicable  to  cases  of  this  kind  is,  that 
wliere  a  testator  makes  provision  for  his 
widow  out  of  his  real  estates,  she  will  not 
be  excluded  from  dower,  unless  the  enjoy- 
ment of  dower,  together  with  the  provision 
made  by  the  will,  appears  to  be  inconsis- 
tent with  the  intention  of  the  testator,  as 
it  is  to  be  collected  f^om  the  language  of 
the  wilL  The  application  of  this  principle 
has  frequently  occasioned  considerable  diffi- 
culty, and  the  cases  are  somewhat  con- 
flicting. A  rent-charge  to  a  wife  has 
been  held  not  to  be  a  bar  of  dower  in  the 
absence  of  circumstances  showins^  an  in- 
tention to  exclude  her  from  it.  Lord 
Bedesdale's  remarks  also  on  this  point, 
in  Birmingham  v.  Kin^'an,  2  Sch.  &  Lefr. 
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although  charged  upon  all  his  property,  is  not  sufficient  to  put  her 
to  her  election  between  that  and  dower,  even  although  the  will 
contains  a  gift  of  the  whole  of  the  testator's  real  estate  to  another 
person.^  So  the  gift  of  a  portion  of  his  real  estate  to  his  widow,  for 
life  or  during  widowhood,  is  not  sufficient  to  put  her  to  an  election 
as  to  the  residue  of  his  real  estate.®  The  reason  is  the  same  in  all 
these  cases. 

§  1088  a.  In  the  case  of  Bending  v.  Bending,^  the  subject  of  the 
wife's  duty  to  elect  between  a  provision  in  the  will  of  the  husband 
and  her  right  of  dower,  is  examined  at  great  length,  and  the  con- 
clusion reached,  that  the  law  of  the  Court  of  Chancery,  at  the 
present  day,  is  that  laid  down  by  Lord  Redesdale,*  that  if  you  find 
an3rthing  in  the  will  which  is  inconsistent  with  the  assertion  on  the 
widow's  part  of  her  right  to  have  one -third  of  the  land  set  out  by 
metes  and  bounds,  that  raises  a  case  of  election.  The  rule  laid 
down  by  Lord  Thurlow,  in  Foster  u  Cook,^  is  that  where  the  testator 
says,  "  I  give  all  my  estate,"  he  does  not  mean  to  give  his  vnf^s 
estate,  which  her  right  of  dower  is.  And  Lord  Alvanley  in  Strahan 
r.  Sutton,®  intimates  an  opinion  that  there  must  appear  from  the 
will  a  clear  purpose  not  to  give  the  devise,  in  addition  to  dower,  in 
order  to  put  the  wife  to  her  election.  And  Lord  St.  Leonards,  when 
Chancellor  of  Ireland,  in  Hall  v.  Hill,'''  held  that  to  put  the  wife  to 
her  election,  there  must  be  a  clear  repugnance  between  the  devise 
to  the  wife  and  her  right  to  have  dower  set  out   by  metes  and 
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452,  deserve  to  be  cited  at  large.  ''The 
principle,"  says  he,  "then,  that  the  wife 
cannot  have  both  dower  and  what  is 
given  in  lieu  of  dower,  being  acknow- 
ledged at  law,  as  well  as  in  equity,  the 
only  question  in  such  cases  must  be, 
whether  the  provision  alleged  to  have  been 
given  in  satisfaction  of  dower,  was  so 
given  or  not.  If  the  provision  results 
From  contract,  the  question  will  be  simply 
whether  that  was  part  of  the  contract.  But 
if  the  provision  be  voluntary,  a  pure  gift, 
the  intention  must  either  be  expressed  in 
the  form  of  the  gift,  or  must  be  inferred 
from  the  terms  of  it.  It  is,  however,,  to 
be  collected  from  all  the  cases,  that,  as 
the  right  to  dower  is  in  itself  a  clear  legal 
right,  an  intent  to  exclude  that  right  by 
voluntary  gift  must  be  demonstrated  either 
by  express  words,  or  by  clear  and  mani- 
fest implication.  If  there  be  anything 
ambiguous  or  doubtful ;  if  the  court  can- 
not say,  that  it  was  clearly  the  intention 
to  exclude ;  then,  the  averment,  that  the 
gift  was  made  in  lieu  of  dower,  cannot  be 
supported.  And  to  make  a  case  of  elec- 
tion, that  is  necessary  ;  for  a  ^ft  is  to  be 
taken  as  pure  until  a  condition  appear. 
This  I  take  to  be  the  ground  of  all  the 


decisions.  Hitchen  v.  Hitchen,  Free.  Ch. 
133,  proceeds  clearly  on  this  ground  ;  and 
all  the  cases  seem  to  have  followed  it 
And  the  only  question  made  in  all  the 
cases  is,  whether  an  intention,  not  ex- 
pressed by  apt  words,  could  be  collected 
from  the  terms  of  the  instrument.  Cases 
of  this  description  can  be  used  only  to 
assist  the  judgment  of  the  court  in  deciding 
what  may  be  deemed  sufficient  manifesta- 
tion of  intention.  And  the  result  of  aU 
the  cases  of  implied  intention  seems  to  be, 
that  the  instrument  must  contain  some 
provision,  inconsistent  with  the  assertion 
of  a  right  to  demand  a  third  of  the  lands, 
to  be  set  out  by  metes  and  bounds,''  &c. 
Mr.  Eden's  note  to  Arnold  v.  Eemstead, 
2  Eden,  237,  is  very  valuable  on  this 
subject. 

»  Holdich  V.  Holdich,  2  Y.  &  Coll.  New 
R.  18,  21,  22. 

•-  Ibid. 

3  3  K.  &  J.  257. 

^  Birmingham  r.  Kirwan,  2  Sch.  &  Lefr. 
449. 

s's  Brown's  C.  C.  347. 

^  2  Vesey,  249. 

7  1  Dm.  &  War.  107. 
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bounds.  This  may  now  fairly  be  regarded  as  the  settled  rule  upon 
the  subject^ 

§  1089.  It  is  upon  a  similar  ground,  that  the  doctrine  of  election 
has  been  held  not  to  be  applicable  to  cases,  where  the  testator  has 
some  present  interest  in  the  estate  disposed  of  by  him,  although 
it  is  not  entirely  his  own.  In  such  a  case,  unless  there  is  an  inteD- 
tion  clearly  manifested  in  the  will,  or  (as  it  is  sometimes  called)  a 
demonstration  plain,  or  necessary  implication  on  his  part,  to  dispose 
of  the  whole  estate,  including  the  interest  of  third  persons,  he  will 
be  presumed  to  intend  to  dispose  of  that  which  he  might  lawfully 
dispose  of,  and  of  no  more.^ 

§  1090.  Other  exceptions  may  easily  be  put  to  the  general  doc- 
trine of  election.  Thus,  for  instance,  if  a  man  should,  by  his  will, 
give  a  child,  or  other  person,  a  legacy  or  portion,  in  lieu  or  satis- 
faction of  a  particular  thing  expressed,  that  would  not  exclude  him 
from  other  benefits,  although  it  might  happen  to  be  contrary  to  the 
will ;  for  courts  of  equity  will  not  construe  it,  as  meant  in  lieu  of 
every  thing  else^  when  the  testator  has  said  it  is  in  lieu  of  a 
particular  thing.^ 

§  1091.  Again,  if  a  legatee  should  decline  one  benefit  charged 
with  a  portion,  given  him  by  a  will,  he  would  not  be  bound  to 
decline  another  benefit,  unclogged  with  any  burden,  given  him  by 
the  same  will  *  So,  if  a  legatee  cannot  obtain  a  particular  benefit, 
designed  for  him  by  a  will,  except  by  contradicting  some  part  of  it, 
he  will  not  be  precluded  by  such  contradiction,  from  claiming  other 
benefits  under  it.  The  ground  of  all  these  exceptions  is,  that  it  is 
not  apparent,  from  the  face  of  the  will,  that  the  testator  meant 
to  exclude  the  party  from  all  benefits  under  the  will,  unless  in  all 
respects,   the   purposes    of  the   will   were   fulfilled   by  him.*^    But 


^  Ellis  V.  Lewis,  3  Hare,  318.  Opinion 
of  Vice-chancellor  Wigram,  id.  318,  816  ; 
Chalmers  v.  Storil,  2  Yes.  k  B.  222;  Dick- 
son V.  Robinson,  Jac.  503 ;  Roberts  v. 
Smith,  1  S.  &  Stn.  518  ;  Gibson  v.  Gibson, 
1  Drewry,  42.  Since  the  passine  of  the 
Dower  Act,  3  &  4  Will.  4,  c.  105,  the  ques- 
tion as  to  election  in  cases  of  dower  has 
become  of  trifling  importance. 

'  Ranclyffe  v.  Parky ns,  6  Dow.  149  to 
179,  186 ;  Blake  u  Bunbury,  1  Ves.  Jr. 
516,  523.  See  Grissell  v.  Swinhoe,  7  £q. 
291  ;  Wilkinson  v.  Dent,  6  Ch.  339. 

»  East  r.  Cook,  2  Ves.  23  ;  Dillon  r. 
Parker,  1  Swanst.  404,  405,  note  ;  Wilkin- 
son  V,  Dent,  6  Ch.  339. 

*  Andrews  v.  Trinity  Hall,  9  Ves.  534  ; 
1  Swanst  402,  note. 

^  Mr.  Swanston,  in  his  learned  note 
on  this  point,  says  (1  Swanst.  405) :  **The 
mle  of  not  claiming  by  one  part  of  an 
instrument  in  contradiction  to  another  has 


exceptions  (Lord  Hardwicke,  2  Ves.  38, 
and  see  Vern.  &  Scriv.  53) ;  and  the 
ground  of  the  exceptions  seems  to  be,  a 
particular  intention,  denoted  by  the  in,- 
strument,  different  from  that  general 
intention,  the  presumption  of  which  is  the 
foundation  of  the  doctrine  of  election. 
Several  cases  have  been,  and  several  more 
may  be,  in  which  a  man,  by  his  will,  shall 
give  a  child,  or  other  person,  a  legacy  or 
portion  in  lieu  or  satisfaction  of  particular 
things  expressed,  which  shall  not  exclude 
him  from  another  benefit,  though  it  may 
happen  to  be  contrary  to  the  wul,  for  the 
court  will  not  construe  it  as  mean^  in  lieu 
of  everything  else,  when  he  has  said  a 
particular  thing,  Lord  Hardwicke,  East 
f.  Cook,  2  Ves.  S3.  Upon  that  principle 
it  was  decided  in  Bor  v,  Bor,  3  Bro.  P.  C. 
ed.  Toml.  167  (see  Vern.  &  Scriv.  53,  54), 
that  the  testator,  having,  by  express  pro- 
viso, made  a  disposition,  in  the  event  of 

.3  (' 
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if  it  should  be  so  apparent,  or  fairly  inferable  from  the  nature  of 
the  diflferent  benefits  conferred  by  the  will,  there  the  legatee  would 
be  put  to  his  election,  to  take  all  or  to  reject  all.^ 

§  1092.  It  may  be  added,  that  the  doctrine  of  election  is  not 
applied  to  the  case  of  creditors.  They  may  take  the  benefit  of  a 
devise  for  payment  of  debts,  and  also  enforce  their  legal  claims 
upon  other  funds  disposed  of  by  the  will ;  for  a  creditor  claims  not 
as  a  mere  volunteer,  but  for  a  valuable  consideration,  and  ex  dcbito 
jtbstitice,^ 


his  not  possessing  power  to  devise  certain 
estates,  no  Implied  condition  arose  (^inst 
the  heir,  disappointing  the  devisee,  bat 
complying  with  the  proviso.  So  a  legatee, 
who  cannot  obtain  a  benefit  designed  for 
him  by  the  will,  except  by  contradicting 
some  part  of  it,  will  not  be  precluded,  by 
such  contradiction,  from  claiming  other 
benefits  under  it.  Huggins  t*.  Alexander, 
cited  2  Yes.  81.  The  intention  being 
equal  in  favour  of  each  part  of  the  testa* 
mentary  disposition,  no  reason  is  afforded 
for  controlling  one  in  order  to  accomplish 
the  other.  Wollaston  v.  King,  L.  K.  8 
Eq.  165.  Under  a  will  containing  a 
bequest  to  the  testator's  widow  in  satisfac- 
tion of  all  dower  or  thirds  which  she  might 
claim  out  of  his  real  or  personal  estate,  or 
either  of  them,  and  a  residuary  bequest 
which  failed,  the  widow,  accepting  the 
specific  bequest,  was  not  excluded  from 
her  distributive  share  of  the  undisposed 
residue.  For  if  the  court  could  (which  it 
cannot),  on  a  question  between  the  next  of 
kin,  advert  to  the  will,  it  would  find  there 
no  evidence  of  an  intention  to  exclude  the 
widow  in  their  favour."  Pickering  v.  Lord 
Stamford,  3  Ves.  Jr.  332,  492.  Other 
exceptions  might  be  mentioned  ;  as,  for 
example,  the  doctrine  of  election  does  not 
apply,  as  between  appointees  under  a 
power  executed  by  will,  where  thei-e  is  an 
excessive  execution  of  the  power,  so  that 
it  is  void  as  to  some  of  the  appointees, 
and  good  as  to  others.  In  such  cases,  the 
appointees,  whoso  shares  are  valid,  will 
participate  equally  with  those  whose 
shares  are  void,  in  the  property  of  which 
the  appointment  fails.  1  Powell  on  De- 
vises, by  Jarman,  480,  note  (6)  ;  id.  440  ; 
Bristow  V.  Wai-d,  '2  Ves,  Jr.  336  ;  Sngdou 
on  Powers,  ch.  6,  §  2,  pp.  384,  385  (3rd 
edit.);  Blaiklock  v.  Grindle,  7  Eq,  215. 
But  where  there  is  an  excessive  revoca- 
tion, the  party  whose  interest  is  revoked 
without  right  is  put  to  his  election.  Coutts 
V.  Ac  worth,  9  Kq.  619.  Where  a  testator 
undertook  to  give  property  of  the  wife  of 
A.  to  A.,  and  A.  afterwards  became  en- 
titled by  his  wife's  death  as  her  administra- 
tor :  Heldf  it  was  not  a  case  for  election. 
Grissell  v.  Swinhoe,  7  Eq.  291.  But  where 
the  property  which  testator  undertakes  to 
dispose  of  belongs,  at  the  time,  to  an  estate 
in  course   of   settlement,   that  will   not 


prevent  those  ultimately  entitled  as  next 
of  kin  firom  being  compelled  to  elect. 
Cooper  V.  Cooper,  6  Ch,  15.  Where  there 
is  an  invalid  appointment,  and  then  a 
sweeping  appointment  in  same  will  carry- 
ing the  fund,  there  is  no  election.  Wol- 
laston V.  King,  8  Eq.  165. 

1  Talbot  V,  Earl  of  Radnor,  3  Mylne  & 
Keen,  252. 

'  Kidney  v,  Coussmaker,  12  Ves.  154. 
The  Master  of  the  Rolls,  in  Kidney  r, 
Coussmaker  (12  Yes.  154),  speaking  on 
this  subject,  savs :  ''Another  objection, 
made  for  the  widow,  is,  that  the  creditor<< 
take  a  benefit  under  the  will  of  the  tes- 
tator by  the  devise  for  payment  of  the 
debts  generally  ;  and,  therefore,  they  shall 
not  be  permitted  to  disappoint  that  part 
of  the  will,  by  which  a  provision  is  made 
for  the  widow  ;  that  is,  that  the  doctiine 
of  election  is  to  be  applied  to  creditors. 
It  is  utterly  inapplicable.  It  never  has 
been  so  applied  ;  and  half  the  decrees 
upon  marshalling  assets  are  wrong,  if  there 
is  any  ground  for  that  claim.  It  is  true, 
creditors  by  simple  contracts  cannot  have 
any  ri^ht,  except  by  marshalling  against 
the  real  estate  ;  unless  the  testator  tninks 
fit  to  devise  it  for  satisfaction  of  the  debts 
generally.  Yet  thoy  have  never  been 
held  to  stand  in  the  same  light  as  lega- 
tees. When  the  testator  lets  in  such  cre- 
ditors by  a  charge,  it  is  now  settled,  what- 
ever doubt  may  formerly  have  been  enter- 
tained upon  it,  that  creditors,  under  a 
charge  of  debts  and  legacies,  are  ta  be 
paid  in  preference  to  legatees  ;  and  thongh 
the  statute  of  fraudu^nt  devises  woidd 
undoubtedy  ju-pvent  a  devise  for  payment 
of  legacies,  so  as  to  disappoint  creaitors  by 
sf)ecialty,  it  would  not  prevent  a  devise 
for  payment  of  debts  generally  ;  though 
the  effect  would  be  to  let  in  creditors  by 
simple  contract,  to  the  prejudice  of  cre- 
ditors by  specialty.  I  f  there  is  any  founda- 
tion for  this  doctrine  of  election,  the  case 
never  could  have  happened,  where  there 
was  a  diarge  upon  any  part  of  the  estate 
for  debts  ;  whereas  the  creditors  by  spe- 
cialty are  permitted,  and  the  creditors  by 
simple  contract  are,  by  marshalling,  per- 
mitted to  follow  the  devised  estates,  if 
there  are  no  estates  descended  ;  or,  if  the 
descended  estates  have  been  applied.  In 
this  case  the  decree  is  wrong  upon  this 
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§  1093.  On  the  other  hand,  it  is  sufficient  to  raise  a  case  of  elec- 
tion in  equity,  that  the  testator  does  dispose  of  property  which  is 
not  his  own,  without  any  inquiry  whether  he  did  so,  knowing  it 
not  to  be  his  own,  or  whether  he  did  so  under  the  erroneous  sup- 
position that  it  was  his  own.  If  the  property  was  known  not  to  be 
his  own,  it  would  be  a  clear  case  of  election.  If  it  was  supposed 
erroneously  to  be  his  own,  still,  there  is  no  certainty  that  his  inten- 
tion to  devise  it  would  have  been  changed  by  the  mere  knowledge 
of  the  true  state  of  the  title  ;  and  the  court  will  not  speculate  upon 
it.^  So,  although  a  part  of  the  benefits  proposed  by  a  will  should 
fail,  the  remainder  may  constitute  a  case  for  an  election.* 

§  1094.  Upon  the  ground  of  intention,  also,  where  a  testator  has 
an  absolute  power  to  dispose  of  the  subject,  and  an  intention  is  clearly 
expressed  in  his  will  to  exercise  that  power,  it  will  be  sufficient  to 
raise  a  case  of  election.^  Therefore,  if  a  testator,  having  an  absolute 
power  to  dispose  of  an  estate,  should  devise  it  to  his  heir ;  although, 
in  such  a  case,  before  the  Inheritance  Act,  the  heir  would  take  by 
descent,  and  the  devise  be  inoperative,  whether  he  admitted  or  dis- 
puted the  will ;  yet,  as  to  another  estate  of  the  heir,  which  wafi 
disposed  of  by  the  testator  in  his  will  without  title,  he  would  be  put 
to  his  election.  For,  in  every  such  case,  the  heir  ought  to  elect 
between  the  estate  devised,  which  comes  to  him  by  the  bounty  of 
the  testator,  and  his  own  claims,  which  are  adverse  to  the  will.  The 
estate  descending  to  the  heir  under  an  election  made  by  him  to 
claim  against  the  will,  ought  to  be  subject  in  his  hands  to  the 
same  implied  conditions,  as  if  he  had  taken  it  by  devise.*  So,  if, 
upon  the  language  of  a  will,  it  is  apparent  that  it  is  the  testator's 


doctrine  ;  for  the  legatees  are  disappointed 
by  the  specialty  creditors  taking  the  per- 
sonal estate."  See  also  Mr.  Swanston's 
note  to  Dillon  v.  Parker,  1  Swanst.  408  ; 
Day  V.  Day,  2  P.  Will.  418  ;  Earl  of  Dar- 
lington 1'.  Pulteney,  3  Ves.  885  ;  Carr  v. 
Eastabrooke,  3  Ves.  564. 

»  Whistler  r.  Webster,  2  Ves.  Jr.  370  ; 
Thellusson  v.  Woodford,  13  Ves.  220  ; 
Welby  V.  Welby,  2  Ves.  k  Beam.  199  ; 
Mr.  Swanston's  note  to  Dillon  v.  Parker, 
1  Swanst.  407.  This  is  now  the  esta- 
blished doctrine,  although  there  are  former 
declarations  of  opinion  to  the  contrary, 
which  proceeded  upon  the  grounds  of  the 
civil  law  already  stated.  {AiitCf  §1078.) 
See  Cull  r.  Showell,  Ambler,  727,  and  Mr. 
Blunt*8  note  (4) ;  3  Wooddes.  Lect.  Appx. 
1  ;  id.  Lect  59,  p.  493,  494  ;  2  Sch.  & 
l/efr.  267  ;  Forrester  v.  Ck)tton,  1  Eden, 
532,  535,  and  notes  (a)  and  (c) ;  s.  o. 
Ambler,  889,  390.  The  doctrine  of  the 
rivil  law  is  apparently  different.  **Quod 
autem  diximus,  alienam  rem  posse  legari, 
ita  intelligendum  est ;  si  defunctus  soiebat 
alienam  rem  esse  ;  non  si  ignorabat.    For- 


sitan,  enim,  si  scivisset  alienam  rem  esse, 
non  legasset."  Inst.  Lib.  2,  tit  20,  §  4. 
We  have  seen,  that  the  English  doctrine 
takes  the  opposite  view,  from  the  doubt, 
whether  the  intention  would  have  been 
changed  by  knowledge  of  the  fact.  See 
also  Inst  Lib.  2,  tit  20,  §§  10,  11,  whore 
other  curious  cases  are  put.  For  recent  in- 
stances of  the  application  of  the  doctrine  of 
election,  see  Codrington  v.  Lindsay,  8  Ch. 
578  ;  Middleton  v.  Windross,  16  iq,  212. 
^  Newman  v.  Newman,  1  Bro.  Cn.  186 ; 

1  Swanst'  402,  note. 

^  Sugden  on  Powers,  ch.  5,  §  2,  p.  884 
(3rd  edit.)  ;  Whistler  v.  Webster,  2  Veal 
Jr.  367. 

*  Mr.  Swanston's  note  to  Dillon  v. 
Parker,  1  Swanst.  402  ;  Welby  v,  Welby, 

2  Ves.  k  Beam.  187,  190  ;  Thellusson  v. 
Woodford,  18  Ves.  224,  and  note  (a); 
Anon.,  Gilb.  £q.  15.  Dewar  i\  Maitland, 
2  Eq.  834.  By  the  Inheritance  Act,  3  k 
4  Will.  4,  c.  106,  s.  3,  it  is  provided  that 
an  heir  entitled  under  a  will  shall  take  as 
devisee  and  not  as  heir. 

3  c  2 
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intentiou  to  dispose  of  all  his  property  at  the  time  of  his  death, 
that  intention  will  be  considered  as  raising  a  case  of  election  in  an 
heir,  who  claims  title  to  the  after-purchased  real  estate  of  the 
testator,  and,  at  the  same  time,  is  a  tlevisee  under  the  will.  Thus, 
where  a  testator  made  a  devise  and  bequest  of  all  his  estate  and 
effects,  both  real  and  personal,  which  he  should  die  possessed  of, 
interested  in,  or  entitled  to,  to  trustees,  for  the  benefit  of  his 
grandchildren,  one  of  whom  was  his  heir-at-law;  and  he  after- 
wards purchased  other  real  estate ;  it  was  held,  that,  upon  the 
true  interpretation  of  the  words  of  the  will,  the  testator  meant  to 
pass  to  the  trustees,  not  only  the  estates  he  had  at  the  date  of  the 
will,  but  all  that  he  should  own  and  possess  at  the  time  of  his 
death ;  and,  therefore,  the  heir-at-law  ought  to  be  put  to  his  election.^ 

§  1095.  It  was,  at  one  time,  supposed,  that  the  doctrine  of  elec- 
tion was  not  applicable  to  the  case  of  persons  claiming  a  remote 
interest  in  property  disposed  of  in  a  manner  adverse  to  other 
rights;  as,  for  instance,  to  a  remainder-man,  claiming  after  an 
estate  tail  in  the  property  disposed  of.*  The  principle  of  such  an 
exception  seems  extremely  questionable ;  for  (as  has  been  well 
remarked)  the  doctrine  of  election  is  applied  to  interests,  not  in 
respect  of  their  amount,  but  of  their  inconsistency  with  the  testator's 
intentioiL  And  to  assume  their  remoteness,  or  their  value,  as  a 
criterion  of  the  existence  or  absence  of  that  intention,  would 
introduce  great  uncertainty,  which,  in  questions  of  property,  is 
perhaps  the  worst  defect  of  the  law.^ 

§  1096.  It  may  be  added,  that,  when  a  party,  by  his  will,  dis- 
poses of  the  absolute  right  in  property,  in  which  he  has  a  limited 
interest  only,  he  necessarily  shows  an  intention  to  extinguish  all 
other  conflicting  adverse  rights,  whether  they  are  present  or  future, 
vested  or  contingent ;  and,  consequently,  it  must  be  wholly  unim- 
portant, whether  the  interests,  so  extinguished,  are  great  or  small, 
immediate  or  remote,  valuable  or  trifling.  The  duty  of  election, 
then,  so  far  as  intention  goes,  is  equally  the  same  in  strength  and 
presumption  in  all  cases  of  this  sort ;  as  it  imports  the  gift  of  one 
thing  to  be  in  lieu  or  extinguishment  of  the  other.  Accordingly, 
the  doctrine  is  now  well  established,  that  the  doctrine  of  election  is 
equally  applicable  to  all  interests,  whether  they  are  immediate  or 

*  Churchman  v,  Ireland,  4  Sim.  520 ;  effect  as  if  it  had  been  executed  imme- 

8.  c.  1  Rush.  &  Mylne,  260  ;  Thelluason  diatcly  before  the  death  of  the  testator, 

V.  Woodford,  13  Yes.  209  ;  1  Dow,  Pari.  unless  a  contrary  intention  shall  appear 

249  ;  ovemiling  Back  v,  Eett,  Jacob,  684  ;  by  the  ^vill.     Uance  v,  Truwhitt,  1  J.  & 

Nayler  v,   Wetherell,   4  Sim.    114.     See  H.  216. 

Allen  V,  Anderson,  6  Hare,  169.     By  the  "  See  Bor   p.   Bor,  cited  3  Bro.  Pari. 

Wills  Act.  1  Vict  c.  26,  s.  24,  it  is  pro-  Cas.  by  Tomlins,   178,   note ;  1   Swanst. 

vided  that  every  will  shall  be  construed,  407,  note. 

with  reference  to  the  real  and  personal  ^  Mr.  Swanston's  note,  1  Swanst  408. 
estate  comprised  in  it,  to  speak  and  take 
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remote,  vested  or  contingent,  of  value  or  of  no  value,  and  whether 
these  interests  are  in  real  or  in  personal  estate.^ 

§  1097.  Questions  have  also  arisen  in  courts  of  equity,  as  to  what 
acts  or  circumstances  should  be  deemed  an  election  on  the  part  of 
the  person  bound  to  make  it.  We  say  acts  or  circumstances ;  for 
positive  acts  of  acceptance  or  of  renunciation  are  not  indispensable. 
Presumptions  equally  strong  may  arise  from  long  acquiescence,  or 
from  other  circumstances  of  a  stringent  nature.^  Upon  such  a 
subject  no  general  rule  can  be  laid  down ;  but  every  case  must  be 
left  to  be  decided  upon  its  own  particular  circumstances  rather  than 
upon  any  definite  abstract  doctrine.'  Before  any  presumption  of 
an  election  can  arise^  it  is  necessary  to  show  that  the  party  acting 
or  acquiescing  was  cognizant  of  his  rights.^  When  this  is  ajscer- 
tained  aflfirmatively,  it  may  be  further  necessary  to  consider,  whether 
the  party  intended  an  election ;  ^  whether  the  party  was  competent 
to  make  an  election ;  ^  whether  he  can  restore  the  other  persons 
affected  by  his  claim  to  the  same  situation^  as  if  the  acts  had  not 
been  performed,  or  the  acquiescence  had  not  existed ;  and,  whether 
there  has  been  such  a  lapse  of  time  as  ought  to  preclude  the  court 
from  entering  upon  such  inquiries,  upon  its  general  doctrine  of  not 


*  Wilson  V.  Lord  Townsend,  2  Ves.  Jr. 
697;  Dillon  v.  Parker,  1  Swanst  408, 
note ;  Webb  v.  Earl  of  Sbiftesbury,  7 
Ves.  488 ;  Maxwell  v.  Hyslop,  4  Eq,  407. 
Bat  an  express  devise  of  aSfter-acquired  real 
estate  made  when  snch  devise  was  inopera- 
tive,  pnt  the  heir  to  election.  Hance  v. 
Tniwhitt,  2  J.  &  H.  216.  But,  in  a  case 
of  a  specific  devise  of  unsurrendered  copy- 
hold, the  heir  would  be  put  to  his  election. 
Sir  William  Grant,  in  Brodie  v.  Barry  (2 
Yes.  k  Beam.  180),  said:  '*!  do  not 
understand  why  a  will,  though  not  exe- 
cuted so  as  to  pass  real  estate,  should  not 
be  read  for  the  purpose  of  discovering  in 
it  an  implied  condition  concerning  real 
estate,  annexed  to  a  gift  of  personiu  pro- 
perty ;  as  it  is  admitted  it  must,  when 
such  condition  is  expressly  annexed  to  such 
gift.  For  if,  by  a  sound  construction, 
such  condition  is  rightly  inferred,  from  the 
whole  instrument,  the  effect  seems  to  be 
the  same  as  if  it  were  expressed  in  words. 
And  then,  if  it  be  rightly  decided  that  a 
will,  defectively  executed,  is  not  to  be 
read  against  the  freehold  heir,  I  have  been 
sometimes  inclined  to  doubt,  whether  any 
wiU  ought  to  be  read  against  the  copyhold 
heir ;  a  will,  however  executed,  being  as 
inoperative  for  the  conveyance  of  copyhold 
estate  (without  a  surrender)  as  a  will,  de- 
fectively executed,  is  for  the  conveyance 
of  a  freehold  estate."  Lord  Kenyon,  in 
Gary  v.  Askew  (1  Cox,  844),  and  Lord 
Eldon,  in  Sheddon  v.  Goodrich  (8  Yes. 
496,  497),  expressed  doubts  of  a  similar 
nature.     But  all  these  judges    admitted 


the  distinction  to  be  clearly  established  by 
the  authorities.  See  Hearle  v.  Greenbank,  X 
8  Atk.  715  ;  8.  c.  1  Yes.  306,  807 ;  Thel- 
lusson  V.  Woodford,  13  Ves.  220,  221  ; 
Boughton  V.  Boughton,  2  Yes.  12 ;  Allen 
V.  Poulton,  1  Yes.  121  ;  Ck>okes  v.  HelUer, 
1  Yes.  284  ;  Allen  v.  Anderson,  5  Hare, 
168.  So  in  case  of  a  will  purporting  to 
devise  Scotch  or  colonial  real  estate  but 
not  properly  executed  for  the  purpose. 
Dewar  v.  Maitland,  2  £q.  884 ;  Orr^  r. 
Orrell,  6  Ch.  302. 

«  Tibbits    V,    Tibbits,    19    Yes.    662 ;  y 
Dewar  v.  Maitland,  2  Eq.  834. 

^  In  Reynard  v.  Spence,  4  Beavan,  108, 
where  a  widow  had  received  an  annuity 
for  five  yeai-s,  it  was  held  she  had  not 
elected. 

*  Dillon  V.  Parker,  1  Swanst.  369,  881 ;  ,\ 
Edwards  v.  Morgan,  13  Price,  782 ;  s.  o. 

1  Mc.   aeL  541  ;  1   Bligh,  401.     Jn  re 
Davidson,  11  Ch.  D.  841 ;  Roberts  v.  Gor- 
dan,  6  Ch.  D.  631  ;  Wilson  r.  Thombury,  / 
10  Ch.  239 ;  Thurston  v.  Clifton,  21  Bea- 
van, 447  ;  Dewar  v.  Maitland,  2  Eq.  884. 

<  Dillon  V.  Parker,  1  Swanst  369,  881 ; 
Edwards  v.  Moigan,  13  Price,  782 ;  Straf- 
ford V.  Powell,  1  Ball  &  Beat^,  1  ;  Wil- 
son V.  Thombuij,  10  Ch.  239. 

*  Frank  v.  Frank,  3  Mylne  &  Craig, 
171.  And  see  Wall  v.  Wall,  16  Simons, 
613,  which  case,  however,  it  may  be  diffi- 
cult to  reconcile  with  Whittle  v.  Henning, 

2  Phillips,  781 ;  Lady  Thynne  v.  Earl  of 
Glengall,  2  H.  L.  C.  181.  See  ante, 
§1088  a. 
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entertainiiig  suits  upon  stale  demands,  or  after  long  delay&^  In 
Cooper  V.  Cooper^^  it  was  held  that  a  married  woman  cannot  declare 
an  election.  An  inquiry  was  therefore  directed  in  the  case  of  a 
married  woman,  for  the  purpose  of  ascertaining  whether  it  was  for 
her  benefit,  and  the  benefit  of  her  children,  to  take  under  or  against 
a  wilL  The  same  inquiry  will  be  directed  in  the  case  of  an  infant. 
But  the  doctrine  of  Barrow  v.  Barrow  seems  now  better  law. 

§  1098.  Questions  have  also  arisen  in  courts  of  equity  as  to  the 
time  when,  and  the  circumstances  under  which,  an  election  may 
be  required  to  be  made.  Tbe  general  rule  is,  that  the  party  is  not 
bound  to  make  any  election  until  all  the  circumstances  are  known, 
and  the  state,  and  condition,  and  value  of  the  funds  are  clearly 
ascertained;  for,  until  so  known  and  ascertained,  it  is  impossible 
for  the  party  to  make  a  discriminating  and  deliberate  choice,  such 
as  ought  to  bind  him  in  reason  and  justice.^  If,  therefore,  he  should 
make  a  choice  in  ignoiunce  of  the  real  state  of  the  funds,  or  under  a 
misconception  of  the  extent  of  the  claims  on  the  fund  elected  by  him, 
it  will  not  be  conclusive  on  him.^ 

§  1099.  These  remarks  may  suffice  on  the  subject  of  election,  a 
doctrine  of  no  inconsiderable  nicety  and  difficulty  in  its  natural 
administration  in  equity ;  and  we  shall  now  proceed  to  the  kindred 
doctrine  of  Satisfaction,  Satisfaction  may  be  defined  in  equity 
to  be  the  donation  of  a  thing,  with  the  intention  expressed  or 
implied  that  it  is  to  be  an  extinguishment  of  some  existing  right 
or  claim  of  the  donee.  It  usually  arises  in  courts  of  equity  as  a 
matter  of  presumption,  wh^re  a  man,  being  under  an  obligation  to 
do  an  act  (as  to  pay  money),  does  that  by  wiU,  which  is  capable 
of  being  considered  as  a  performance  or  satisfaction  of  it,  the  thing 
performed  being  ejuadcTa  generis  with  that  which  he  has  engaged 
to  perform.  Under  such  circumstances,  and  in  the  absence  of  all 
countervailing  circumstances,  the  ordinary  presumption  in  courts  of 
equity  is,  that  the  testator  has  done  the  act  in  satisfaction  of  his 
obligation. 

§  1100.  It  is  certainly  not  a  little  difficult  to  vindicate  the  extent 


1  Mr.  Swanston's  uote,  1  Swanst  382, 
where  the  principal  anthorities  are  col- 
lected.    See  Brice  v.  Brice,  2  MoUoy,  21. 

3  6  Ch.  15  ;  L.  R.  7  H.  L.  63,  and 
cases  there  cited. 

3  Ibid. ;  Newman  v.  Newman,  1  Bro. 
Ch.  186  ;  Boynton  v.  Boynton,  1  Bro.  Ch. 
445  ;  Wake  v.  Wake,  3  Bro.  Ch.  255  ;  s.  c. 
1  Ves.  Jr.  335 ;  Whistler  v.  Webster,  2 
Ves,  Jr.  871  ;  Chalmers  v.  Storil,  2  V. 
&  Beam.  222  ;  Dewar  v.  Maitland,  2  Eq. 
834.  Where  the  widow,  though  enjoying 
during  her  life  the  benefits  conferred  by 
the  mil,  was  not  shown  to  have  elected. 


as  between  the  provision  in  the  wiU  and 
her  dower,  it  was  held  that  her  next  of  kin 
might  elect  separately,  some  for  and  some 
against  the  will.  Fytche  r.  Fytche,  7  £q. 
496.  In  Meek  v.  Devenish,  6  Ch.  D.  546, 
it  was  held  that  a  person  contingently 
entitled  to  the  proceeds  of  real  estate 
directed  to  be  sold  may,  pending  the  con- 
tingency, elect  to  take  the  estate  as  realty, 
and  such  election  will  become  operative 
upon  the  contingency  happening  on  or 
before  his  death. 
-*  Mr.  Swanston's  note,  1  Swanst  382. 
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to  wbicli  this  doctrine  has  been  carried  in  courts  of  equity,  as  a 
matter  of  presumption.  What  is  given  by  a  will  ought,  from  the 
character  of  the  instrument,  ordinarily  to  be  deemed  as  given  as  a 
mere  bounty,  unless  a  contrary  intention  is  apparent  on  the  face  of 
the  instrument ;  ^  or,  as  it  has  been  well  expressed,  whatever  is  given 
by  a  will  is,  primd  facie,  to  be  intended  as  a  bounty  of  benevolence.^ 
Under  such  cii*cum8tances,  the  natural  course  of  reasoning  would  be, 
that,  in  order  to  displace  this  presumption,  a  clear  expression  of  a 
contrary  intention  should  be  made  out  on  the  face  of  the  will.^  But 
the  doctrine  of  courts  of  equity  has  proceeded  upon  an  opposite 
ground ;  and  the  donation  is  held  to  be  a  satisfaction,  unless  that 
conclusion  is  repelled  by  the  nature  of  the  gift,  the  terms  of  the 
will,  or  the  attendant  circumstances.  For  it  has  been  said  that  a 
man  shall  be  intended  to  be  just,  before  he  is  kind  ;  and  when  two 
duties  happen  to  interfere  at  the  same  point  of  time,  that  which  is 
the  most  honest  and  best  is  to  be  preferred.^ 

§  1101.  But  although  this  may  be  fair  reasoning,  where  there  is  a 
deficiency  of  assets  to  satisfy  both  claims  or  duties,  yet  it  is  utterly 


»  Clarke  v.  Sewell,  3  Atk.  96. 

2  Eastewoode  v.  Vincke,  2  P.  Will.  616. 

'  But  see  WeaU  v,  Eice,  2  Russ.  & 
31ylne,  267,  where  Sir  John  Leach  inti- 
mates that  the  rule  is  as  it  ought  to  be, 
but  without  stating  any  reason.  See  also 
Jones  V.  Morgan,  2  Younge  &  ColL  403. 
412, 

"•  In  Pym  v.  Lockyer,  5  Mylne  &  Craig, 
29,  85,  Lord  Cotteuham  said  :  "  All  the 
decisions  upon  questions  of  double  portions 
depend  upon  the  declared  or  presumed  in- 
tention of  the  donor.  The  presumption  of 
equity  is  against  double  portions,  because 
it  is  not  thought  probable,  when  the  object 
appears  to  be  to  make  a  provision,  and 
that  object  has  been  effected  by  one  instru- 
ment, that  the  repetition  of  it  in  a  second 
should  be  intended  as  an  afldition  to  the 
first.  The  second  pronsiou,  therefore,  is 
presumed  to  be  intended  as  a  substitute 
for,  and  not  as  an  addition  to  that  first 
given ;  but,  when  the  gift  is  a  mere  bounty, 
there  is  no  ground  for  raising  any  pre- 
sumption of  intention  as  to  its  amount, 
although  such  amount  be  comprised  in 
two  or  more  gifts.  The  first  question  to . 
be  asked  is,  whether  the  sums  given  are 
to  be  considered  as  portions,  or  as  mere 
gifts  ;  and,  upon  this  subject,  certain  rules 
have  been  laid  down,  all  intended  to  ascer- 
tain and  to  work  out  the  intention  of  the 
giver.  In  the  case  of  a  parent,  a  legacy 
to  a  child  is  presumed  to  be  intended  to  be 
a  portion,  because  providing  for  a  ohild  is 
a  duty  which  the  relative  situation  of  the 
parties  imposes  upon  the  parent ;  but  that 
duty  which  is  imposed  upon  a  parent, 
may  be  assumed  by  another,  who,  for  any 


reason,  thinks  proper  to  place  himself,  in 
that  respect,  in  the  place  of  a  parent ; 
and,  when  that  is  so,  the  same  presump- 
tion arises  against  his  intending  a  first 
gift  to  take  effect  as  well  as  a  second  ;  be- 
cause both,  in  such  cases,  are  considered 
to  be  portions.  Whether  the  donor  had, 
for  this  purpose,  assumed  the  office  of  a 
parent,  so  as  to  invest  his  gift  with  the 
character  of  a  portion,  may  be  proved  by 
extrinsic  evidence,  such  as  the  general 
conduct  of  the  donor  towards  the  children, 
or  by  intrinsic  evidence  from  the  nature 
and  terms  of  the  gift  If  the  former  be 
alone  relied  upon,  it  may  prevail,  although 
it  should  appear  that  the  donor  did  not 
assume  all  tne  duties  of  a  parent,  or  effec- 
tually perform  those  which  he  had  under- 
taken ;  the  expression  being,  merely, 
whether  the  facts  proved  fairly  lead  to  the 
conclusion  that  he  intended  to  provide  a 
portion  for  the  child,  and  not  merely  to 
bestow  a  gift.  Upon  tliis  point,  Powys  v. 
Mansfield,  founded  upon  Carver  v.  Bowles 
(2  Russ.  &  Mylne,  301),  and  many  other 
cases,  is  conclusive.  Such  evideRcc  of 
general  conduct  towards  the  child  is  of  far 
less  importance  than  that  which  relates  to 
the  pecuniary  provision  for  it,  whether 
that  be  found  in  the  instruments  contain- 
ing the  gifts  or  in  extrinsic  circumstances ; 
and,  as  part  of  such  extrinsic  circum- 
stances, the  general  conduct  of  the  donor 
towards  the  family,  and  particularly  to- 
wards thq  other  children  of  it,  may,  very 
properly,  be  included  in  the  considjeration 
of  his  object  and  intentions. "  Post,  §  11 05, 
note. 
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impossible  to  apply  it  to  the  great  mass  of  cases  in  which  the  doctrine 
of  implied  satisfaction  has  prevailed,  and  where  there  has  been  no 
deficiency  of  assets  to  discharge  all  the  claims.  The  truth  is,  that 
the  doctrine  was  introduced  originally  upon  very  unsatisfactory 
grounds ;  and  it  now  stands  more  upon  authority  than  upon  prin- 
ciple. And  a  strong  disposition  has  been  manifested  in  modern  times 
not  to  enlarge  the  sphere  of  its  operation ;  but  to  lay  hold  of  any 
circumstances  to  establish  exceptions  to  it.^  We  shall  presently 
see  that  it  is  somewhat  differently  applied  in  cases  of  creditors, 
properly  so  called,  from  what  it  is  in  cases  of  portions  and  advance* 
ments  to  children  ;  for,  in  the  latter  cases,  the  presumption  of  satis- 
faction is  more  readily  entertained  and  acted  upon  more  extensively 
thaD  in  the  former. 

§  1102.  It  is  obvious,  from  this  description  of  the  doctrine  of  satis- 
faction, that  the  presumption  is  not  conclusive,  but  may  be  rebutted 
by  other  circumstances  attending  the  will.  If  the  benefit  given  to 
the  donee,  possessing  the  right  or  claim,  is  different  in  specie  from 
that  to  which  he  is  entitled,  the  presumption  of  its  being  given  in 
satisfaction  will  not  arise,  unless  there  be  an  express  declaration,  or  a 
clear  inference  from  other  parts  of  the  will,  that  such  is  the  intention 
of  the  testator.  The  presumption  may  be  rebutted,  not  only  by 
intrinsic  evidence,  thus  derived  from  the  terms  of  the  will  itself,  but  it 
may  also  be  rebutted  by  extrinsic  evidence,  as  by  declarations  of  the 
testator  touching  the  subject,  or  by  written  papers,  explaining  or 
confirming  the  intention.^ 

§  1103.  Thus,  for  example,  land  given  by  a  will  is  not  deemed  to 
be  given  in  satisfaction  of  money  due  to  the  devisee ;  and  money 
given  by  a  will  is  not  deemed  to  be  given  in  satisfaction  of  an  interest 
of  the  legatee  in  land  ;  unless  there  is  somethiog  more  in  the  will 
explanatory  of  the  intention  of  the  testator.^  Accordingly,  it  was 
laid  down  by  Lord  Hardwicke,  in  respect  to  the  doctrine  of  satisfac- 
tion, that,  when  a  bequest  is  taken  to  be  by  way  of  satisfaction  for 
money  already  due  to  the  donee,  the  thing  given  in  satisfaction  must 
be  of  the  same  nature,  and  attended  with  the  same  certainty,  as  the 
thing  in  lieu  of  which  it  is  given ;  and  that  land  is  not  to  be  taken  in 
satisfaction  for  money,  or  money  for  land.* 

§  1104.  In  regard  also  to  cases,  where  the  thing  given  is  ejuadera 
generis  with  that  due  to  the  donee,  the  presumption  that  it  is  given 

*  Clarke  v,  Sewell,  3  Atk.   97  ;  Lady  Bengough  u  Walker,  15  Ves.  507,  512 ; 

Thynne  t).  Earl  of  Glengall,  2  H.  L.  C.  Chaplin  v.  Chaplin,  3  P.  WUl.  247. 

153.  ^  Bellasis  r.  Uthwatt,  1  Atk.  426,  427  ; 

3  W«all  V.  Rice,  2  Buss.  &  Mylne,  251,  Barrett  v.   Beckford,   1   Ves.   521  ;  Ben- 

263,  268  ;  Kirk  v.  Eddowes,  3  Hare,  509  ;  Rough  v.  Walker,  15  Ves.  512 ;  Masters  v. 

Hall  V.  Hill,  1  Dru.  &  War.  118  ;  Twining  Masters,  1  P.  Will.  428,  424  ;  Chaplin  «. 

V,  PoweU,  2  Colly.  263.  Chaplin,  3  P.  Will.  247. 

»  Bellasis  v.  Uthwatt,  1  Atk.  426,  427  ; 
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in  satisfaction,  does  not  necessaiily  arise;  nor  is  it,  as  has  been 
alrestdy  intimated,  universally  conclusive.  To  make  the  presumption 
of  satisfaction  bold  in  any  such  cases,  it  is  necessary  that  the  thing 
substituted  should  not  be  less  beneficial,  either  in  amount,  or  cer- 
tainty, or  value,  or  time  of  enjoyment,  or  otherwise  than  the  thing 
due  or  contracted  for.^  The  notion  of  satisfaction  implies  the  doing 
or  giving  of  something  equivalent  to  the  right  extinguished.  And  it 
would  be  a  very  unjustifiable  course  to  arraign  the  justice  of  the 
testator,  by  presuming  that  he  meant  to  ask  a  favour,  instead  of 
performing  a  duty. 

§  1105.  But  where  the  thing  substituted  is  ejuadem  generis,  and  it 
is  clearly  of  a  much  greater  value,  and  much  more  beneficial  to  the 
donee,  than  his  own  claim ;  there  the  presumption  of  an  intended 
satisfaction  is  generally  allowed  to  prevail^  Whether  the  presump- 
tion of  an  intended  satisfaction,  jo^o  tanto,  ought  to  be  made  in  any 
case,  where  the  things  are  ejuadem  generis,  but  less  than  the  claim 
of  the  donee,  is  a  matter  upon  which  some  diversity  of  opinion 
appears  to  exist ;  but  the  weight  of  authority  is  certainly  in  favour  of 
it,  in  cases  of  portions  and  advancements.' 


»  Blandy  v.  Widmore,  1  P.  Will.  824, 
Mr.  Cox*8  note  (1) ;  Lechmere  v.  Earl  of 
Carlisle,  8  P.  Will  225,  226 ;  Atkinson  v, 
Webb,  2  Vera.  478. 

3  Rickman  v,  Morgan,  2  Bro.  Ch.  394  ; 
Bellasis  v.  Uthwatt,  1  Atk.  426,  Mr.  Saun- 
ders' note ;  Weall  v.  Rice,  2  Russ.  k 
Mylne,  267,  268,  351 ;  Earl  of  Glengall  v. 
Barnard,  1  Keen,  769  ;  8.  c.  nom.  Lady 
Thynne,  v.  Earl  of  Glenffall,  2  H.  L.  C. 
131.  If  they  are  of  equal  value,  the  pre- 
sumption is  strengthened,  and  so  if  tliey 
are  similar.  Atkinson  v.  Little  wood,  18 
Eo.  593. 

*  Ibid.  Pym  v.  Lockyer,  5  Mylne  & 
Craig,  29,  34,  35,  45  to  55  ;  Kirk  v.  Ed- 
dowes,  3  Hare,  509.  In  the  former  case, 
bis  lordship  reviewed  the  principal  autho- 
rities, and  said  :  *'  When,  upon  the  first 
argument  of  this  case,  X  had  come  to  the 
conclusion  that  the  testator  bad  placed 
himself  in  loco  parentis,  and  that  the  effect 
of  the  portions  upon  the  provisions  by  the 
will  was,  therefore,  to  be  the  same  as  if 
the  testator  had  been  the  father  of  the 
children,  I  was  startled  at  the  consequences 
of  such  a  decision,  if  the  rule  generally 
received  in  the  profession,  and  laid  down 
in  all  the  text-books  of  authority,  and  ap- 
parently founded  upon  the  highest  autho- 
rity, was  to  regulate  the  division  of  the 
property  ;  the  rule  to  which  I  refer  being, 
that  a  portion  *  advanced  by  a  father  to  a 
child  will  be  a  complete  ademption  of  a 
legacy,  though  less  than  the  testamentary 
portion.'  [1  Rop.  on  Leg.  318.1  I  could 
not  but  feel  that,  in  the  case  before  me, 
and  in  every  other,  the  effect  of  the  rule 


would  be  to  defeat  the  intention  of  the 
parent.  A  father,  who  nudces  his  will, 
dividing  his  property  amongst  his  children, 
must  be  supposed  to  have  decided  what, 
under  the  then  existing  circumstances, 
oaght  to  be  the  portion  of  each  child,  not 
with  reference  to  the  wants  of  each,  but 
attributing  to  each  the  share  of  the  whole 
which,  with  reference  to  the  wants  of  edl, 
each  ought  to  possess.  If,  subsequently, 
upon  the  marriage  of  any  one  of  them,  it 
becomes  necessary  or  expedient  to  advance 
a  portion  for  such  child,  what  reason  is 
there  for  assuming  that  the  apportionment 
between  all  ought,-  therefore,  to  be  dis- 
turbed I  The  advancement  must  natu- 
rally be  supposed  to  be  of  the  particular 
child's  portion  ;  and  so  the  rule  assumes, 
as  it  precludes  the  child  advanced  from 
claiming  the  sum  given  by  the  will  as  well 
as  the  sum  advanced.  So  far  tlie  rule  is 
founded  on  good  sense,  and  adapted  to  the 
ordinary  transactions  of  mankind.  The 
supplying  the  wants  of  one  child  for  an 
advancement  is  not  permitted  to  lessen  or 
destroy  the  provisions  made  for  the  others, 
by  giving  lx>th  provisions  to  the  child  ad- 
vanced ;  but  the  supposed  rule  that  the 
larger  legacy  is  to  be  adeemed  by  the 
smaller  provision,  appears  to  me  not  to 
be  founded  on  good  sense,  and  not  to  be 
adapted  to  the  ordinaiy  ti'ansactions  of 
mankind,  and  to  be  subversive  of  the  ob- 
vious intention  of  the  parent  Can  it  be 
assumed,  as  a  proposition  so  general  as  to 
be  the  foundation  of  a  rule  of  property, 
in  the  absence  of  any  expressed  intention, 
that  the  marriage  of  one  child,  and  the 
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§  1106.  We  are,  however,  carefully  to  distinguish  between  cases  of 
satie&ction,  properly  so  called,  and  cases  of  the  performance  of  agree- 
ments or  covenants.  In  the  latter  cases,  the  acts  of  the  party  are 
strictly  in  pursuance  of  the  contract ;  in  the  former  they  are  a  sub- 


advancing  a  portion  to  such  child,  fur- 
nishes ground  for  the  father's  altering  the 
mode  of  distributing  his  property  amongst 
his  children,  by  taking  rrom  the  portion 
preyiously  destined  for  that  child,  and,  to 
the  same  extent,  adding  to  the  provision 
for  the  others  ?  Is  it  not,  on  the  Contrary, 
the  usual  course  and  practice  that  the 
father,  upon  a  child's  marriage,  parts  with 
the  control  over  as  little  as  possible,  pre> 
ferring  to  reserve  to  himself  the  power  of 
disposmg  of  the  residue  of  the  portion 
destined  for  such  child,  as  its  future  cir- 
cumstances and  situation  may  require  ? 
In  doing  so,  the  father  is  not  influenced 
only  by  the  natural  preference  of  bounty 
to  obligation,  but  adopts  a  course  which 
he  may  well  be  supposed  to  think  most 
beneficial  for  his  children.  Where,  then, 
is  the  ground  of  the  presumption,  that  he 
intended,  bv  advaacmg  part  of  what  he 
had  destined  as  the  portion  of  that  child, 
to  deprive  that  child  of  the  remainder? 
The  argument  in  favour  of  the  proposition 
appears  to  me  to  be  founded  upon  tech- 
nical reasoning  as  to  the  term  *  portion,' 
without  due  consideration  of  the  sense  in 
which  that  term  is  used.  The  giving  a 
portion  to  a  child  is  said  to  be  a  moral 
debt,  but  of  the  amount  of  which  the 
parent  is  the  only  judge ;  and  although 
the  parent  has,  by  his  will,  adjudged  the 
amount  of  that  moral  debt  to  be  a  certain 
sum,  he  is  supposed,  by  the  settlement,  to 
have  departed  from  that  judgment,  and  to 
have  substituted  the  amount  settled  ;  and 
this  only  because  the  one  provision  and 
the  other  are  considered  as  a  portion. 
This,  however,  assumes  the  portion  settled 
to  be  intended  as  a  substitution  of  the 
portion  given  by  the  will ;  and  such  inten- 
tion, if  proved,  would  remove  all  doubt ; 
but  the  question  is,  whether  such  inten- 
tion is  to  be  presumed,  in  the  absence  of 
all  proof.  Is  it  not  more  reasonable  to 
suppose  that  the  intention  as  to  the  amount 
of  the  portion  remains  the  same,  and  that 
the  sum  settled  is  only  an  advance  of  part 
of  what  the  will  declares  to  have  been 
the  intended  amount  of  the  whole  ?  There 
is  no  reason  for  supposing  the  sum  ad- 
vanced to  be  the  whole  portion  intended 
for  the  child  ;  and  if  so,  there  can  be  no 
reason  for  assuming  it  to  be  substituted 
for  the  whole.  The  effect  of  a  portion 
advanced  by  a  parent  upon  a  legacy  before 
given  is  called  an  ademption  ;  but  if  the 
principle  of  ademption  be  applied  to  this 
case,  tne  consequence  now  under  considera- 
tion will  not  follow.  The  gift  or  aliena- 
tion of  part  of  what  constitutes  a  specific 
legacy  will  not  destroy  the  legacy  as  to 
what  remains.     So,   the  admitted  excep> 


tions  to  this  general  rule  do  not  seem  very 
consistent  with  the  existence  of  that  part 
of  it  now  under  consideration.  The  rule 
is  said  not  to  apply,  when  the  testamen- 
tary portion  and  the  subsequent  advance- 
ment are  not  ejtiadeTn  generis.  This  may 
be  very  reasonable,  as  indicative  of  inten- 
tion, but  it  is  not  easy  to  discover  why,  if 
one  thousand  pounds  advanced  is  to  be 
an  ademption  of  a  ten  thousand  pounds 
legacy,  a  gift  of  stock  in  trade  of  the  value 
or  £1,500  is  not  to  be  an  ademption  of 
a  legacy  of  £500,  which,  in  Holmes  v. 
Holmes,  1  Bro.  C.  C.  555,  it  was  held  not 
to  be.  So  a  testamentary  gift  of  a  residue, 
or  part  of  a  residue,  is  said  not  to  be 
adeemed  by  a  subsequent  advancement, 
because  the  amount  is  uncertain ;  but,  in 
that  case,  the  child,  if  sole  residuary  lega- 
tee, takes,  as  advancement,  part  of  what  it 
would,  if  no  such  advancement  had  been 
made,  have  taken  as  residue.  The  gift 
under  the  will  operates,  though  diminished 
by  the  amount  of  the  advancement.  The 
statute  of  distributions,  the  customs  of 
London  and  York,  and  the  whole  doctrine 
of  hotchpot,  proceed  upon  the  principle 
that  advancement  by  a  parent  does  not 
operate  as  substitution  for,  but  as  part 
satisfaction  of,  what  the  child  would  otner- 
wise  be  entitled  to  ;  the  object  being  to 
produce  equality,  and  not,  according  to 
the  rule  contended  for,  inequality  between 
the  children.  It  appears  to  me,  therefore, 
that  all  reasoning  and  all  analogy  are 
against  the  supposed  rule.  It  remains  to 
be  examined  whether  the  authorities  are 
such  as  to  make  it  my  duty  to  act  upon 
it ;  and  I  cannot  but  express  the  satisfac- 
tion I  have  felt  at  having  had  the  cases  so 
thoroughly  examined.  1  think  the  pro- 
fession and  the  public  are  much  indebted 
to  those  whose  industry  and  ability  have 
brought  the  real  state  of  this  question  so 
satisfactorily  before  me."  After  review- 
ing the  authorities,  he  added:  '*Thu 
result  of  a  careful  examination  of  the 
authorities  is,  that  there  is  not  sufficient 
authority  to  support  the  supposed  rule, 
but  that,  on  the  contrary,  the  weight  of 
authority  is  decidedly  against  it ;  and  as 
it  cannot  be  supported  upon  principle,  and 
is,  in  its  operation,  generally  destructive 
of  the  interests  which  parents  have  in- 
tended for  their  children,  1  think  it  my 
duty,  notwithstanding  the  manner  in 
which  it  has  been  received  in  the  profes- 
sion, to  decline  adopting  or  following  it, 
and,  therefore,  to  declare  that  the  advance- 
ments, upon  the  respective  marriages  in 
this  case,  are  to  be  taken  as  ademptions, 
pro  Umto  only,  of  the  legacies  bcfoix- 
given." 
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stitute  or  equivalent  for  the  contract,  and  not  intended  as  a  fulfilment 
of  it.^  Some  cases,  which  have  actually  passed  into  judgment,  may 
illustrate  this  distinction.  Thus,  where  A.  on  his  marriage,  by 
articles,  covenanted  to  leave  his  wife  B.,  if  she  should  survive  him, 
£620 ;  and  that  his  executor  should  pay  it  in  three  months  after  his 
decease ;  and  A.  died  intestate,  and  without  issue,  whereby  his  wife 
(who  survived  him)  became  entitled  to  a  moiety  of  his  personal 
estate,  which  was  more  than  the  £620 ;  the  question  arose,  whether 
the  distributive  share  of  B.  should  be  deemed  a  satisfaction,  or  rather 
a  due  performance,  of  the  covenant ;  for  the  covenant  was  not  broken, 
the  wife  being  administratrix.  And  it  was  held  to  be  a  due  per- 
formance, although  it  is  called  in  the  report  a  satisfaction.^  So, 
where  A.  covenanted  by  maniage  aiiicles^  that  his  executors  should, 
in  three  months  after  his  decease,  pay  his  wife  £3000 ;  and  by  his 
will  he  gave  all  his  property  to  his  executors,  in  trust,  to  divide  it  in 
such  ways,  shares,  and  proportions  as  to  them  should  appear  right. 
The  trust  failed,  whereby  his  estate  became  divisible  according  to  the 
statute  of  distributions  ;  and  his  wife  survived  him.  It  was  held,  that 
her  distributive  share,  being  greater  than  £3000,  was  a  satisfaction 
of  the  covenant.^ 

§  1107.  The  ground  of  each  of  these  decisions  seems  to  have  been, 
that  there  was  no  breach  of  the  covenant ;  and  as  the  widow,  by 
mere  operation  of  law,  through  the  statute  of  distributions,  received 


^  In  Goldsmid  v.  Goldsmid  (1  Swanst. 
219),  the  Master  of  the  Rolls  said  :  "An 
important  distinction  exists  between  satis- 
faction and  performance.  Satisfaction  sup- 
poses intention.  It  is  something  different 
from  the  contract,  and  substituteil  for  it. " 
The  subject  is  treated  more  fully  in  Boper 
on  Legacies,  by  White,  vol.  2,  ch.  18,  §  4, 

Sp,  105  to  108.  It  is  there  said  :  "  In  the 
iscussion  of  questions  of  this  nature,  two 
descriptions  of  cases  have  occurred  :  the 
one  consists  of  cases  called  cases  of  per- 
formance ;  the  other,  of  cases  of  satisfac- 
tion. The  cases  considered  in  the  present 
section  are  instances  of  the  former  class, 
in  which  there  has  been  a  covenant  by  a 
husband,  to  leave  or  pay  to  his  wife  a  sum 
of  money  at  his  death,  and  he  dies  intes- 
tate ;  and  his  wife's  distributive  share  of 
his  personalty,  under  the  statute,  is  equal 
to,  or  more  than,  the  sum  stipulated  under 
the  covenant.  In  that  case,  he  is  held  to 
have  performed,  through  the  operation  of 
the  law,  what  he  had  covenanted  to  do. 
The  other  case  is,  where  the  wife  takes  a 
benefit,  to  an  equal  or  greater  extent  under 
the  husband's  will,  to  which  the  same 
reasoning  is  not  applicable.  But,  although 
the  bequest  is  not  a  performance,  still  it 
may  be  inferred  that  the  testator  intended 
it  as  a  satisfaction  of  the  covenant,  so  as 
to  raise  a  case  uf  election.     Satisfaction, 


as  Sir  Thomas  Plumer  observes,  supposes 
intention  ;  it  is  something  different  from 
the  subject  of  the  contract,  and  substi- 
tuted for  it.  And  the  question  also  arises, 
Was  the  thing  intended  as  a  substitute  for 
the  thing  covenanted  ?  a  question  entirely 
of  intent.  But  with  reference  to  perform- 
ance, the  question  is.  Has  that  identical 
act,  which  the  party  contracted  to  do, 
been  done?  Mr.  Cox,  in  his  edition  of 
Peere  ^yilliams*s  Reports,  has  favoured  the 
profession  with  a  valuable  note  upon  this 
subject."  See  also  Devese  v.  Pontet,  Prec. 
Ch.  by  Finch,  pp.  240,  note  ;  s.  c.  1  Cox, 
188 

-Blandy  v,  VTidmore,  1  P.  Will  324, 
and  Mr.  Cox*s  note  (1) ;  8.  c.  2  Vem. 
709  ;  s.  p.  Lee  v.  Cox,  8  Atk.  422 ;  8.  c. 

1  Yes.  1  ;  8.  P.  Richardson  v.  £lphinstone, 

2  Ves.  Jr.  463,  464  ;  Haynes  v.  Mico,  1 
Bro.  Ch.  129  to  131  ;  Kirkinan  v.  Kirk- 
man,  2  Bro.  Ch.  96,  100 ;  Garthshore  v, 
Chalie,  10  Ves.  9  to  14 ;  WUcox  v,  Wil- 
cox, 2  Vem.  558 ;  Lechmere  v.  Earl  of 
Carlisle,  3  P.  Will.  225  ;  Rickman  v. 
Morgan,  2  Bro.  Ch.  394,  395  ;  Goldsmid 
V.  Goldsmid,  1  Swanst.  219,  221,  and  note 
(c) ;  Wilson  i;.  Pigott^  2  Ves.  Jr.  356  ; 
Wathen  v.  Smith,  4  Mad.  825,  331 ;  Twis- 
den  V.  Twisden,  9  Ves.  427. 

3  Goldsmid  v.  Goldsmid,  1  Swanst.  211. 
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from  her  husband  a  larger  sum  than  he  had  covenanted  to  pay  her,  it 
ought  to  be  held  a  full  performance  of  his  covenant.  These  decisions 
do  not  seem  to  stand  on  a  very  firm  foundation,  as  illustrations  of  the 
doctrine  of  satisfaction ;  for  (as  has  been  ^*ell  observed)  considerable 
doubt  might  have  been  entertained,  whether  of  two  claims  so  dis- 
tinct, the  satisfaction  of  one  ought  to  be  considered  as  a  satisfaction 
of  the  other.  But  courts  of  equity  would  now  hardly  deem  it  fit  to 
re-examine,  and  upon  principle  to  discuss  the  point  thus  settled  by 
them,  which  has  been  at  rest  for  more  than  a  century.^  The  distinc- 
tion, however,  between  performance  of  a  covenant,  and  satisfaction 
of  a  covenant,  which  grows  out  of  these  decisions,  may  not  be 
unimportant;  for  there  may  be  a  presumptive  performance  pro 
tartto  in  such  cases,  which  will  be  recognized  in  equity,  whatever 
may  be  the  rule  as  to  a  presumptive  satisfaction  pro  tanto  in  other 
cases.^ 

§  1108.  And  here  it  may  be  remarked,  that  the  doctrine  of  satis- 
faction, and  also  of  performance  of  covenants,  arising  from  bequests 
in  wills,  was  well  known  in  the  civil  law;*  and  it  was  probably 
derived  from  that  source  with  some  variations  into  our  jurisprudence. 
Thus,  in  the  Digest,  a  case  is  put  of  a  father,  covenanting  on  his 
daughter's  marriage  to  give  her  a  certain  sum,  as  a  dotal  portion,  and 
afterwards  leaving  a  legacy  to  her  to  the  same  amount ;  and  it  was 
there  held,  that  it  amounted  to  a  satisfaction  of  the  portion.*  And 
other  cases  are  put  of  a  like  nature,  where  parol  evidence  was  held 
admissible  to  establish  the  intention  of  satisfaction.^ 

§  1109-  Questions  of  satisfaction  usually  come  before  cour^_Qf 
equity  in  three  classes  of  cases^:  (1.)  in  cases  of  portions  secured  by 
a  marriage  settlement ;  (2.)  in  cases  of  portions  given  by  will,  and  an 
advancement  to  the  donee  afterwards  in  the  life  of  the  testator  ; 
(3.)  in  cases  of  legacies  to  creditors.  It  may  be  convenient,  as  well 
as  proper,  in  our  brief  survey  of  this  subject,  to  examine  the  doctrine 
separately  in  respect  to  each  of  these  classes  ;  as  the  application  of  it 
is  not,  or  at  least  may  not  be,  precisely  the  same  throughout  in  all 
of  them.^  The  Grst  class  may  be  illustrated  by  stating  the  case 
where  a  portion  or  provision  is  secured  to  a  child  by  man-iage  settle- 


»  Ibid. 

3  Garthshore  v.  Chalie,  10  Yes.  9  to 
16  ;  Wilcox  V,  Wilcox,  2  Vern.  668 ; 
Blandy  v,  Widmore,  1  P.  Will.  824,  Mr. 
Ck>x'8  note  (1).  An  absolute  bequest  of  one 
fifth  of  testator's  estate,  to  a  son,  was  held 
not  a  satisfaction  of  a  covenant  to  assure 
one-fifth  to  trustees  for  son  for  life,  with 
remaindei*s  to  wife  *and  issue,  and  the  sou 
was  held  entitled  to  one-fifth  of  what  re- 
mained after  satisfying  the  covenant  and 
other  debts ;  but  his  election  so  to  take 
determined  his  life-estRte  under  the  settlo- 


ment.     McCarogher  v.  "Whieldon,   3  Eq. 
236.  ^ 

*  See  past,  §  1114,  and  note. 

<  Dig.  Lib.  80,  tit  1,  1.  84,  §  6  ;  post, 
§  1114. 
»  Dig.  lib.  80.  tit.  1,  1.  128. 

•  See  Hinchcliffe  v.  Hinchcliffe,  8  Ves. 
627,  where  Lord  Alvanley  intimated  that 
there  might  be  a  difference  between  cases 
of  portions  by  settlement,  and  case^  of 
legacies  by  will,  as  to  subsequent  advance- 
mentfl. 
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ment,  or  otherwise;  and  the  parent  or  person  standing  m  loco 
pareviis,  afterwards  by  will  gives  the  same  child  a  legacy,  without 
expressly  directing  it  to  be  in  satisfaction  of  such  portion  or  provi- 
sion. In  such  a  case,  if  the  legacy  be  of  a  sum  as  great  as,  or  greater 
than,  the  portion  or  provision;  if  it  be  ejusdem  genei^;  if  it  be 
equally  certain  with  the  latter,  and  subject  to  no  contingency,  not 
applicable  to  both  ;  and  if  it  be  shown  that  it  is  not  given  for  a  different 
purpose;  then  it  will  be  deemed  a  complete  satisfaction.^  If  the 
legacy  be  less  in  amount  than  the  portion  or  provision ;  or  if  it  be 
payable  at  a  different  period  or  periods ;  then,  although  there  is  some 
diversity  of  opinion  upon  the  subject,  the  weight  of  authority  is,  that 
it  may  be,  or  will  be  deemed  a  satisfaction  pro  tanto,  or  in  full, 
according  to  the  circumstances.^ 

§  1110.  We  have  alreawly  had  occasion  to  intimate  the  doubts, 
which  may  be  justly  entertained,  as  to  the  correctness  of  the  reason- 
ing, by  which  courts  of  equity  have  been  led  to  these  results.*  As  an 
original  question,  at  least  where  the  assets  are  sufficient  to  satisfy  the 
portion,  as  well  as  the  legacy,  the  natural  presumption  would  be,  that 
the  testator  intended  the  latter,  as  a  bounty,  in  addition  to  the  duty 
already  contracted  for ;  a  bounty  fit  for  a  parent  to  bestow,  and  far 
more  reputable  to  his  sense  of  moral  and  religious  obligation,  than  a 
mere  dry  performance  of  his  positive  contract,  recognized  by  law,  and 


»  AnU,  §§  1102,  1103  ;  Bellasis  v.  Uth- 
watt,  1  Atk.  627,  Mr.  Saunders's  note ; 
Chaplin  v.  Chaplin,  3  P.  Will.  245,  247  ; 
2  Mad.  Pr.  Ch.  33  ;  Weall  v.  Rice,  2  Ruas. 
k  Mylne,  267.  In  this  last  case.  Sir 
John  Leach  said  :  "The  rule  of  the  court 
is,  as  in  reason  I  think  it  ought  to  be, 
that,  if  a  father  makes  a  provision  for  a 
chUd  by  settlement  on  her  marriage,  and 
afterwards  makes  a  provision  for  the  same 
child  by  his  will,  it  is  primd  facie  to  be 
presumed,  that  he  does  not  mean  a  double 
provision.  But  this  presumption  may  be 
repelled  or  fortified  by  intrinsic  evidence 
derived  from  the  nature  of  the  two  provi- 
sions, or  by  extrinsic  evidence.  Where 
the  two  provisions  are  of  the  same  nature, 
or  there  are  but  slight  differences,  the  two 
instruments  afford  intrinsic  evidence 
against  a  double  provision.  Where  the 
two  provisions  arc  of  a  different  nature, 
the  two  instruments  afford  intrinsic  evi- 
dence in  favour  of  a  double  ]>rovi8ion. 
But  in  either  case,  extrinsic  evidence  is 
admissible  of  the  real  intention  of  the 
testator.  It  is  not  possible  to  define  what 
are  to  be  considered  as  slight  differences 
between  two  provisions.  Sligh  t  differences 
are  such  as,  in  the  opinion  of  the  judge, 
leave  the  two  provisions  substantially  of 
the  same  nature ;  and  every  judge  must 
decide  that  question  for  himself."  See  also 
Jones  V.  Morgan,  2  Younge  &  Coll.  408, 


412;  Wharton  r.  Earl  of  Durham,  8 
Mylne  k  Keen,  478  ;  reversed  on  Appeal 
to  the  House  of  Lords,  10  Bligh,  526  ;  3 
CI.  &  F.  146. 

^  Ibid.  ;  ante,,  §  1105  and  note.  It  is 
sometimes  provided  in  marriage  settle- 
ments, that  if  any  advancement  on  mar- 
riage, or  otherwise,  shall  be  made  by  a 
parent  in  his  lifetime^  such  advancement 
shall  be  deemed  made  as  a  part,  or  the 
whole,  of  the  portion  provided  for  in  the 
settlement,  unless  the  contrary  appear  in 
writing.  In  such  cases,  it  lias  been  made 
a  question  whether  a  legacy,  given  by  the 
parent  by  will,  amounts  to  a  satisfaction 
^ro  tanto  as  an  advancement  or  poi-tion  in 
lis  lifetime.  It  has  l)eeu  decided  that  it 
is.  Onslow  V,  Mitchell,  18  Yes.  490,  494  ; 
Leake  v.  I^eake,  10  Yes.  489,  490 ;  2 
Roper  on  Legacies,  by  White,  ch.  18,  §  3, 
pp.  95  to  104.  See  Papillonr.  Papillon,  11 
Sim.  644 ;  Fazakerley  v,  Gillibrand,  6 
Sim.  591 ;  Douglass  v.  Willes,  7  Hare,  318  ; 
Lord  Chichester,  v.  Coventry,  L.  R.  2  H. 
L.  95.  And  (it  seems),  in  such  case,  it  is 
immaterial,  whether  it  be  the  gift  of  a 
particular  legacy,  or  of  a  residue.  (Ibid.) 
But,  a  share  from  the  parent  arising, 
from  intestacy,  would  not  be  deemed  a 
satisfaction.  Ibid.  ;  Twisden  v.  Twisden, 
9  Yes.  413,  427.  But  see  post,  §  1111, 
note  -. 

3  ATUe,  §  1100. 
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resting  on  a  valuable  consideration.  But  here  as  well  in  many  other 
cases,  we  must  be  content  to  declare,  Ita  lex  scripta  est ; — ^It  is 
established,  although  it  may  not  be  entirely  approved.  Even  a  small 
variance  in  the  time  of  payment,  or  other  trifling  differences,  where 
the  value  is  substantially  the  same,  will  not  vary  the  application  of 
the  rule,  as  the  present  inclination  of  courts  of  equity  is  against 
raising  double  portions.^ 

§  1111.  The  second  class  may  be  illustrated  by  reference  to  the 
case,  where  a  parent,  or  other  person  m  loco  parentis,  bequeaths  a 
legacy  to  a  child  or  grandchild,  and  afterwards  in  his  lifetime,  gives  a 
portion,  or  makes  a  provision  for  the  same  child  or  grandchild,  with- 
out expressing  it  to  be  in  lieu  of  the  legacy.  In  such  a  case,  if  the 
portion  so  received,  or  the  provision  so  made,  on  marriage  or  other- 
wise, be  equal  to,  or  exceed  the  amount  of  the  legacy;  if  it  be  certain, 
and  not  merely  contingent ;  if  no  other  distinct  object  be  pointed 
out ;  and  if  it  be  ejusdem  generis ;  then  it  will  be  deemed  a  satisfac- 
tion of  the  legacy,  or,  as  it  is  more  properly  expressed,  it  will  be  held 
an  ademption  of  the  legacy.^    If  the  portion  or  provision  be  less  than 


1  Ibid.  ;  Onslow  v,  Mitchell,  19  Ves. 
492,  493  ;  Twisden  v.  Twisden,  8  Ves. 
427  ;  Sparkes  v.  Cator,  9  Ves.  630,  535  ; 
2  Roper  on  I^egacieB,  by  White,  ch.  18, 
§  2,  p.  90.  But  see  We&Il  v.  Rice,  2  Russ. 
k  Mylne,  267,  268;  where  Sir  John 
Leach  intimates  that  the  rule  is  right. 
See  Earl  of  Glengall  v.  Barnard,  1  Keen, 
769  ;  affirmed  on  appeal,  2  H.  L.  C. 
131,  in  favour  of  the  rule  of  the  text. 
Thirt  whole  subject  is  very  fully  con- 
sidered ill  Roper  on  Legacies,  by  White, 
voL  2,  ch.  18,  pp.  68  to  108.  The  doc- 
trine, as  now  held,  is  thus  summed  up  : 
*'  Where  a  parent  is  under  obligation,  by 
articles  of  settlement,  to  provide  portions 
for  his  children,  and  he  afterwards,  by  will 
or  codicil,  makes  a  provision  for  those 
children,  it  is  a  well  established  rule  of 
equity,  that  such  subsequent  testamentary' 
provision  shall  be  considered  a  satisfaction 
or  perfonnance  of  the  obligation.  We  have 
seen,  that,  upon  questions  of  satisfaction 
of  debts  by  legacies,  trifling  points  of 
differences  between  the  debts  and  legacies 
were  adjudged  sufficient  to  repel  the  pre- 
sumption of  satisfaction.  But  with  respect 
to  the  satisfaction  of  portions,  the  rule  of 
presumption  is  much  more  favoured  ;  the 
inclination  of  the  court  of  equity  being 
against  raising  double  portions.  If,  there- 
Jore,  the  legacies  be  less  in  amount  than 
the  portions,  or  payable  at  different  pe- 
riods, the  legacies  will,  notwithstanding,  be 
considered  satisfactions,  either  in  full  or 
in  part,  according  to  circumstances  ;  but 
though  these  circumstances  of  differenoe 
are  considered  insufficient  to  rebut  the 
presumption  of  satisfaction,   yet,   where 


the  legacy  is  contingent,  or  given  with  a 
view  to  some  other  purpose,  the  rule  of 
the  court  is  different;  and  such  legacies 
are  not  considered  as  a  satisfaction.  The 
inclination,  however,  is  so  strong  against 
double  portions,  that  it  has  been  decided 
that,  although  no  legacy  is  given  by  a 
wiU,  yet,  if  by  the  intestacy  of  the  parent, 
a  distributive  share  of  his  personal  or  any 
real  estate  devolves  upon  the  child,  of 
equal  or  greater  value  than  the  portion, 
it  shall  be  a  satisfaction  of  the  portion." 
In  Paget  v.  Grenfell,  6  Eq.  7,  where  the 
covenant  was  to  settle  annuity  of  £800, 
and  the  testator  by  his  will  gave  annuity 
of  £400,  and  directed  his  debts  to  be  paid, 
it  was  held  that  both  annuities  were  to  be 
enjoyed.  It  is  always  a  question  of  intent, 
and  where  the  limitations  of  the  gift  by 
will  are  essentially  different,  intent  to 
satisfy  the  covenants  of  the  settlement  by 
such  gift  is  rebutted.  Chichester  v. 
Coventry,  L.  R.  2  H.  L.  69. 

3  Bellasis  v.  Uthwatt,  1  Atk.  427,  Mr. 
Saunders*  note;  Copley  v.  Copley,  1  P. 
Will,  146  ;  Ex  parU  Pye,  and  Ex  parte 
Bubost,  18  Ves.  140;  HinchcUffe  t». 
Hinchcliffe,  3  Ves.  526,  627  ;  Sparkes  v, 
Cator,  3  Ves.  635,  542  ;  Tolson  v.  Collins, 
4  Ves.  490,  491  ;  Stocken  t?.  Stocken,  4 
Sim.  152 ;  Wallace  v,  Pomfret,  11  Ves. 
642;  Warren  v.  Warren,  1  Bro.  Ch.  305, 
Mr.  Belt's  note  (1) ;  Trimmer  v.  Bayne,  7 
Ves.  515  ;  Ellison  v.  Cookson,  2  Bro.  Ch. 
308,  309  ;  Pym  v.  Lockyer,  5  Mylne  k 
Craig,  20  ;  ante,  §  1105,  and  note.  Of 
course,  the  contrary  is  true,  where  the 
legacy  is  not  certain,  but  contingent ; 
where  it  is  not  tjuadem  generis  ;  and  where 
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the  amount  of  the  l^acy,  it  will  at  all  events  be  deemed  a  satisfaction 
pro  taThta;  ^  and,  if  the  difference  between  the  amounts  be  slight,  it 


itl«  stated  to  be  for  other/ objects.  The 
question  may  sometimes  arise,  who  is  pro- 
perly deemed  to  stand  in  loco  parentis  to 
another.  It  was  held  by  the  Vice-chan- 
cellor Sir  L.  Shadwell,  that  no  person  can 
be  deemed  to  stand  in>  loco  parentis  to  a 
child  whose  father  is  living,  and  who  re- 
sides with  and  is  maintained  by  the  father, 
according  to  his  means.  He  added,  it 
may  be  very  different,  where  the  father, 
though  living,  does  not  maintain  the 
child,  and  the  latter  does  not  live  with 
him,  but  lives  with  the  peraon  assuming 
to  stand  in  loco  parentis.  Powysu  Mans- 
field, 6  Sim.  528.  But,  upon  an  appeal  to 
the  Lord  Chancellor  (Lord  Cottenham), 
this  decree  was  reversed.  On  that  occa- 
sion his  lordship  said:  '*No  doubt  the 
authorities  leave  in  some  obscurity  the 
question,  as  to  what  is  to  be  considered  as 
meant  by  the  expression,  universally 
ailopted,  of  one  in  loco  pareiUis.  Lord 
Eldon,  however,  in  Ex  parte  Pye,  has 
given  to  it  a  definition,  which  I  reudUy 
adopt,  not  only  because  it  proceeds  from 
his  high  authority,  but  because  it  seems  to 
me  to  embrace  all  that  is  necessary  to 
work  out  and  carry  into  effect  the  object 
and  meaning  of  the  rule.  Lord  Eldon 
says,  it  is  a  person  *  ineaning  to  put  him- 
self in  loco  parentis  ;  in  the  situation  of 
the  person  described  as  the  lawful  father 
of  the  child.'  But  this  definition  must,  I 
conceive,  be  considered  as  applicable  to 
thase  parental  offices  and  duties,  to  which 
the  subject  in  question  has  reference ; 
namely,  to  the  office  and  duty  of  the 
parent  to  make  provision  for  the  child. 
The  offices  and  duties  of  a  parent  are  in- 
finitely various,  some  having  no  connec- 
tion whatever  with  making  a  provision  for 
a  child ;  and  it  would  be  most  illogical, 
from  the  mere  exercise  of  any  such  offices 
or  duties  by  one  not  the  father,  to  infer  an 
intention  in  such  person  to  assume  also 
the  duty  of  providing  for  the  child.  Tlie 
relative  situation  of  the  friend  and  of  the 
father  may  moke  this  unnecessary,  and  the 
other  benefits  most  essential.  Sir  William 
Grant's  definition  is,  *  A  person  assuming 
the  parental  character,  or  discharging  pa- 
rental duties ; '  which  may  seem  not  to 
differ  much  from  Lord  Eldon's  definition ; 
namely,  the  referring  to  the  intentiop, 
rather  than  to  the  act  of  the  party.  Tlie 
Vice-Chancellor  says,  it  must  be  a  person 
who  has  so  acted  towards  the  child,  as 


that  he  has  thereby  imposed  upon  himself 
a  moral  obli^tion  to  provide  for  it ;  and 
that  the  designation  will  not  hold,  where 
the  child  has  a  father  with  whom  it  re- 
sides, and  by  whom  it  is  maintained. 
This  seems  to  infer  that  the  locus  parentis, 
assumed  by  the  stranger,  must  have  refer- 
ence to  the  pecuniary  wants  of  the  child, 
and  that  Lord  Eldon's  definition  is  to  be 
so  understood ;  and,  so  far,  1  agree  with 
it.  But  I  think  the  other  circumstances 
re<^uired  are  not  necessary  to  work  out  the 
principle  of  the  rule,  or  to  effectuate  its 
object.  The  rule,  both  as  applied  to  a 
father  and  to  one  in  loco  jxtrentis,  in 
founded  upon  the  presumed  intention.  A 
father  is  supposed  to  intend  to  do  what  he 
is  in  duty  bound  to  do ;  namely,  to  pro- 
vide for  his  child  according  to  his  means. 
So  one,  who  has  assumed  that  part  of  the 
office  of  a  father,  is  supposed  to  intend  to 
do  what  he  has  assumed  to  himself  the 
office  of  doing.  If  the  assumption  of  the 
character  be  established,  the  same  infer- 
ence and  presumption  must  follow.  They 
having  so  acted  towards  a  child  as  to  raise 
a  moral  obligation  to  provide  for  it,  affords 
a  strong  inl'erouce  in  favour  of  the  fact  of 
the  assumption  of  the  character ;  and  the 
child  having  a  father  with  whom  it  re- 
sides, and  by  whom  it  is  maintained, 
affords  some  inference  against  it ;  but 
neither  is  conclusive.  If,  indeed,  the 
Vice-Chancellor's  definition  were  to  be 
adopted,  it  would  still  be  to  be  considered, 
whether,  in  this  case.  Sir  John  Barrington 
had  not  subjected  himself  to  a  moral  obli- 
gation to  provide  for  his  brother's  children, 
and  whether  such  children  can  be  said  to 
have  been  maintained  by  their  father.  A 
rich,  immarried  uncle,  taking  under  his 
protection  the  family  of  a  brother,  who 
nas  not  the  means  of  adequately  providing 
for  them,  and  furnishing,  through  their 
father,  to  the  children,  the  means  of  their 
maintenance  and  education,  may  surely 
be  said  to- intend  to  put  himself,  for  the 
purpose  in  question,  in  loco  parentis  to  the 
children,  although  they  never  leave  their 
father's  roof.  An  uncle,  so  taking  such  a 
family  under  his  care,  will  have  all  the 
feelings,  intentions,  and  objects,  as  to  pro- 
viding for  the  children,  which  would  in- 
fiuence  him  if  they  were  orphans.  For 
the  purpose  in  question,  namely,  provid- 
ing for  them,  the  existence  of  the  father 
can  make  no  difference.     If^  then,  it  shall 


1  Pym  V.  Lockyer,  5  Mylne  &  Craig, 
29  ;  Kirk  v.  Eddowes,  3  Hare,  609  ;  anUy 
%  1105,  and  note.  But  small  amounts 
from  time  to  time  will  not  be  so  con- 
sidered. Watson  V.  Watson,  38  Beav. 
574  ;  In  re  Peacock's  Estate,  14  £q.  286. 


In  Leighton  v.  Leighton,  18  Eq.  459,  it 
was  held  that  a  legacy  may  be  adeemed  by 
a  gift,  although  not  made  on  marriage  or 
on  any  other  special  occasion  with  reference 
to  the  donee. 
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may  be  deemed  a  complete  satisfaction  or  ademptioa.^    But  if  the 
difference  be  large  and  important,  there,  the  presumption  of  an  inten- 


appear,  from  an  examination  of  the  evi- 
«lence,  that  Sir  John  Barrington  did  afford 
to  his  brother  the  means  of  maintaining, 
educating,  and  bringing  np  his  children 
according  to  their  condition  of  life  ;  and 
that  the  father  had  no  means  of  his  own, 
at  all  adequate  to  that  purpose  ;  that  this 
assistance  was  regular  and  systematic,  and 
not  confined  to  casual  prpsents,  the  re])e- 
tition  of  which  could  not  be  relied  upon ; 
that  he  held  out  to  his  brother  and  his 
family,  that  they  were  to  look  to  him  for 
their  future  provision, — it  will  surely  fol- 
low, if  that  were  material,  that  Sir  John 
Harrington  had  so  acted  towards  the  chil- 
dren aM  to  impose  upon  himself  a  moral 
obligation  to  provide  for  them,  and  that 
the  children  were  in  fact  maintained  by 
him,  and  not  by  their  father.  But  it  has 
been  said,  that  Sir  John  Barrington  would 
not  have  been  guilty  of  any  breach  of 
moral  duty,  if  he  had  permitted  the  pro- 
perty to  descend  to  his  brother.  un- 
doubtedly, he  would  not,  because  that 
would  have  been  a  very  rational  mode  of 
providing  for  the  children  ;  but,  if  he  had 
reason  to  suppoite,  that  his  brother  would 
act  so  unnaturally  as  to  leave  the  property 
away  from  his  children.  Sir  John  Har- 
rington would  have  been  guilty  of  a  breach 
of  moral  duty  towards  the  children,  in 
leaving  the  property  absolutely  to  their 
father.  I  should,  therefore,  feel  great 
difficulty  in  coming  to  a  conclusion,  that 
Sir  John  Barrington  had  not  placed  him- 
self in  loco  parentis  to  these  cnildren,  if  I 
thought  every  thing  necessary  for  that 
purpose,  which  the  Vice-Chancellor  has 
thought  to  be  so.  Adopting,  however,  as 
I  do,  the  definition  of  liOrd  Eldon,  I  pro- 
ceed to  consider,  whether  Sir  John  Har- 
rington did  mean  to  put  himself  in  loco 
parentis  to  the  children,  so  far  as  related 
to  their  future  provision.  Parol  evidence 
has  been  offered  upon  two  points :  first, 
to  prove  the  affirmative  of  this  proposition ; 
secondly,  to  prove  by  declarations  and 
acts  of  Sir  Jonn  Barrington,  that  he  in- 
tended the  nrovision  mule  by  the  settle- 
ment shonla  be  in  substitution  of  that 
made  by  the  will.  That  such  evidence  is 
admissible  for  the  first  of  these  purposes, 
appears  to  me  necessarily  to  flow  from  the 
rule  of  presumption.  If  the  acts  of  a 
party  standing  in  loco  parentis  raise,  in 
equity,  a  presumption,  which  could  not 
arise  from  the  same  acts  of  another  person, 
not  standing  in  that  situation,  evidence 
must  be  admissible  to  prove  or  disprove 
the  facts,  upon  which  tne  presumption  is 
depended,  namely,  whether,  in  tne  lan- 

fuage  of  Lord  Eldon,  he  had  rneant  to  put 
imself  in  loco  parentis;  and,  as  the  fact 
to  be  tried  is  the  intention  of  the  party, 
his  declarations,  as  well  as  his  acts,  must 


be  admissible  for  that  purpOM.  And  if 
the  evidence  establish  the  tact,  that  Sir 
John  Barrington  did  mean  to  place  him- 
'  self  in  loco  parentis,  it  will  not  be  material 
to  consider  whether  his  declarations  of  in- 
tention, as  to  the  particular  provision  in 
question,  be  admissible  per  m,  because  the 
presumption  against  the  double  portions, 
which  m  that  case  will  arise,  being  at- 
tempted to  be  rebutted  by  parol  testimony, 
may  be  supported  by  evidence  of  the  same 
kind." 

*  AnU,  §  1111,  note  ;  Piatt  v.  Piatt,  3 
Sim.  503  ;  Lord  Durham  v.  Wharton, : 
CI.  &  F.  146;  Suisse  v.  Lord  Lowther 
The  Jurist,  April  1,  1843 ;  s.  c.  2  Hare, 
424,  432,  488  ;  6  Mylne  k  Craig,  29.  In 
this  last  case,  Lord  Cottenham  said  :  *'  All 
the  decisions  upon  questions  of  double 
portions  depend  upon  the  declared  or  pre- 
sumed intention  of  the  donor.  The  pre- 
sumption of  equity  is  against  double  por- 
tions, because  it  is  not  thought  probable, 
when  the  object  appears  to  be  to  make  a 
provision,  and  that  object  has  been  effected 
by  one  instrument,  that  the  repetition  of  it 
in  a  second  should  be  intendea  as  an  addi- 
tion to  the  first.  The  second  provision, 
therefore,  is  presumed  to  be  intended  as  a 
substitution  for,  and  not  as  an  addition  to, 
that  first  given ;  but,  when  the  gift  is  a 
mere  bounty,  there  is  no  ground  for  raising 
any  presumption  of  intention  as  to  its 
amount,  altiiough  such  amount  be  com- 
prised in  two  or  more  gifts.  The  first 
question  to  be  asked  is,  whether  the  sums 
given  are  to  be  considered  as  portions,  or 
as  mere  gifts ;  and,  upon  this  subject, 
certain  rules  have  been  laid  down,  all  in- 
tended to  ascertain  and  to  work  out  the 
intention  of  the  giver.  In  the  case  of  a 
parent,  a  legacy  to  a  child  is  presumed  to 
be  intended  to  be  a  portion  ;  because,  pro- 
viding for  the  child  is  a  duty  which  the 
relative  situation  of  the  parties  imposes 
upon  the  parent ;  but  tliat  duty,  which  is 
imposed  upon  a  parent,  may  be  assumed 
by  another,  who  for  any  reason  thinks 
proper  to  place  himself,  in  that  respect,  in 
the  place  of  a  parent ;  and,  when  that  is 
so,  the  same  presumption  arises  against  his 
intending  a  first  gift  to  take  effect  as  well 
as  a  second  ;  because  both,  in  such  cases, 
are  considered  to  be  portions.  Whether 
the  donor  had,  for  this  purpose,  assumed 
the  office  of  a  parent,  so  as  to  invest  his 
gift  with  the  character  of  a  portion,  may 
be  proved  by  extrinsic  evidence,  such  as 
the  general  conduct  of  the  donor  towards 
the  children,  or  by  intrinsic  evidence 
from  the  nature  and  terms  of  the  gift.  If 
the  former  be  alone  relied  upon,  it  may 
prevail,  although  it  should  appear  that  the 
donor  did  not  assume  all  the  duties  of  a 
parent,  or  effectually  perform  those  which 
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tion  of  BubstitutiDg  the  portion  for  the  legacy,  will  not  be  allowed  to 
prevail^ 

§  1112.  The  ground  of  this  doctriue  seems  to  be,  that  every  such 
legacy  is  to  be  presumed  as  intended  by  the  testator  to  be  a  }K)i*tion 
for  the  child  or  grandchild,  whether  called  so  or  not ;  and  that,  after- 
wards, if  he  advances  the  same  sum  upon  the  child  s  marriage,  or  on 
any  other  occasion,  he  does  it  to  accomplish  his  original  object,  as  a 
portion ;  and  that,  under  such  circumstances,  it  ought  to  be  deemed 
an  intended  satisfaction  or  ademption  of  the  legacy,  rather  than  an 
intended  double  portion.  And,  where  the  sum  advanced  is  less  than 
the  legacy,  still  it  may  fairly  be  presumed,  that  the  testator,  having 
acted  merely  in  the  discharge  of  a  moral  obligation,  may,  from  a 
change  of  his  own  views,  or  of  his  own  circumstances,  be  satisfied  that 
the  portion  ought  to  be  less.^ 


he  had  andortakcn;  the  (lucstion  Ixsiiig, 
merely,  whether  the  facU  proved  fairly 
lead  to  the  couclasion  tlmt  he  intended  to 
provide  a  }x>rtion  for  the  child,  aud  not 
merely  to  bBstow  a  gift.  Upon  this  i)oint, 
Pttwys  V.  Mansfield,  founded  ujion  Carver 
V,  Btmles,  2  Kuss.  k  Mylno,  301,  and 
many  other  cases,  is  conclusive.  Such 
evidence  of  general  conduct  towards  the 
child  is  of  far  less  importance  than  that 
which  relates  to  the  pecuniary  x^rovision 
for  it,  whether  that  Ije  found  in  the  in- 
struments containing  the  gifts  or  in  ex- 
treme circumstances,  and  as  part  of  such 
extrinsic  circumstances,  the  general  con- 
duct of  the  donor  towards  the  family,  and 
particularly  towards  the  other  children  of 
it,  may  very  properly  bo  included  in  the 
consideration  of  his  objects  and  intent  ions." 
*  See  1  Roper  on  Legacies,  by  White, 
ch.  6,  §  1,  p.  324 ;  Shudal  r.  Jekyll,  2 
Atk.  515 ;  iJebcze  v.  Mann,  2  Bro.  Ch. 
164  ;  8.  c.  1  Cox,  346  ;  Trimmer  r.  l^yne, 
7  Yes.  515  to  518  ;  KrjmHe  Pyt',  18  Yes. 
140,  152  to  154  ;  Powys  v.  Alansfield,  G 
Sim.  528  ;  Weall  t- .  Kice,  2  Russ.  k  Mylnc, 
251,  267,  268  ;  Jones  r.  Morgan,  2  Yoiinge 
&  Coll.  403,  41 2.  In  this  case  Loiil  Abin^er 
said,  he  knew  of  no  distinction  as  to  this 
point  whether  the  portion  was  by  a  will  or 
by  a  deed.  In  Wharton  r.  Fjifl  of  Dur- 
ham, 3  Mylne  &  Keen,  479,  Loitl  Brougham 
Miid  :  '*  It  is  equally  cei'tain,  and  ilows 
eqimlly  from  the  same  princi])les,  that  we 
are  not  to  weigh  in  golden  schIch  the  pro- 
visions made,  and  to  determine  again.«(t 
ademption,  merely  1)ccausc  the  two  differ 
in  amount,  or  even  in  kind.  A  difTci-ence 
of  amount  has  never  been  held  sufticiont 
proof  of  accumulation  ;  and  it  has  1)een 
distuictly  held,  that  the  circumstance  of 
the  sums  being  |)ayable  at  different  times, 
and  other  inditfercnces,  so  they  be  slight, 
siiv  the  books,  will  not  countervail  the 
general  presumption  of  an  intention  to 
adeem.  Ilie  cases  of  £x  partr  Pye  and 
AV;wr^»  Dubost,  before  Lorcl  Eldon,  Har- 


topp  c.  Hartup]!,  before  Sir  William  Grant, 
and  the  discussion  of  the  question  raised 
on  Sir  Jascph  Jekyll's  will  in  favour  of  his 
niece,  sufficiently  illustrate  this  proposi- 
tion. Nevertheless,  no  case  has  gone  so 
far  as  to  show,  that  a  diflerence,  such  as 
the  one  in  this  case,  will  have  no  effect 
upon  the  application  of  the  principle ;  a 
difference  no  less  than  this,  tnat  the  one 
|)ortion  would  have  gone  to  the  issue  of 
any  marriage  contracted  by  the  child, 
wliile  the  other  was  confined  to  the  off- 
spring of  a  single  bed.  On  the  contrary, 
the  ctiscK,  C8]iccially  Roomc  r.  Room'e, 
Baugh  r.  Retul,  and  Spinks  r.  Robins, 
show  that  differences  not  greater  than  this, 
perhaps  less  considerable,  will  suffice  tu 
exclnao  ademption.  And  one  of  tlioso 
cases  (Baugh  v.  Read),  though  ill  reported, 
shows  the  impossibility  of  extending  the 
principle  of  auemptinn  to  a  legacy,  where 
the  provision  subsequently  made  was  ex- 
pressed to  be  in  satisfaction  of  a  different 
claim.  The  chihl  was  entitled  to  illSOO 
under  her  grandfather's  will,  and  her 
father  had  left  her  a  legacy  of  £8000. 
By  her  settlement  the  hurtbauil  covenanted 
to  release  the  claim  to  hor  legacy  of 
£1800,  in  consideration  of  £5000  (lortion 
given  by  the  father,  which  was  expressed 
to  be  in  satisfaction  of  the  grandfather's 
legacy.  It  is  to  l>o  observe<l,  that  tin- 
question  raised  there,  was  not,  whether 
this  should  operate  as  a  total  ademption 
of  the  £8000  legacy  given  by  the  father's 
will,  but  only  jtro  tunlo.  However,  the 
court  held  it  not  even  to  Ijc  pro  tanto  an 
ademption  ;  and  yet,  after  satisf^nng  the 
£1800  of  the  grandfather's  ^nll,  there  re- 
mained upwaras  of  £3000  over  to  go  in 
ademption  of  the  father's  legacy."  But 
this  decision  of  Lord  Brougham  was  re- 
versed on  appeal  to  the  House  of  Lonls. 
See  3  CL  k  F.  146  ;  10  Bligh,  n.  r.  526. 

2  Ibid.  ;  Pym  r.  Lockyer,  5  Mylne  k 
Craig,  20,  34,  85.  Kirk  r.  Eddowes.  :J 
Hare,  509.     See  the  remarks  of  Lor<i  Cot- 
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§  1113.  Now,  to  say  the  least  of  it,  this  is  extremely  artificial 
reasoning,  and  such  as  an  ingenuous  mind  may  find  it  difficult  to 
follow.  Lord  Eldon  has  so  characterized  it.  After  admitting  it  to 
be  the  unquestionable  doctrine  of  the  court,  that,  where  a  parent 
gives  a  legacy  to  a  child,  not  stating  the  purpose  with  reference  to 
which  he  gives  it,  the  court  understands  him  as  giving  it  as  a  portion, 
he  has  strongly  remarked  :  "  And,  by  a  sort  of  artificial  rule,  in  the 
application  of  which  legitimate  children   have  been  very  harshly 


tenham,  quotetl  anle,  §  1111,  note.  The 
reasoning  of  Mr.  Vice-Chancellor  Wigrara, 
in  Suisse  v.  Lowther,  2  Hare,  424,  434, 
435,  ui)on  the  same  point,  is  important. 
He  there  said :  **The  language  of  the  court 
in  those  cases  is,  that  it  Means  against 
douhlc  portions,*— a  rule  which,  though 
sometimes  calleil  technical,  Lord  Cotten- 
ham,  in  Pyni  v.  Lockyer  (5  Mylne  &  Craig, 
34,  46),  said,  was  founded  on  good  sense, 
and  could  not  be  disregarded  without  dis- 
appointing the  intentions  of  donors.  But, 
although  the  presumption  is,  that  a  parent 
does  not  give  a  child  a  double  i^ortion,  it 
does  not  follow  that  every  sum  of  money 
which  a  parent  may  give,  even  to  a  child, 
is  Intended  as  a  portion.  The  court  has 
never  added  up  small  suras,  in  onler  to 
show  that,  if  the  child  claims  those  sums, 
as  well  as  the  larger  provision  made  for 
him  by  the  parcut,  he  would  be  taking 
a  double  portion.  The  question,  whether 
the  sums  given  are  to  be  taken  as  pai-t  of 
the  child's  portion  or  not,  has  often  arisen ; 
and  if  the  woi-d  *  portion,*  or  *  pro  vision,' 
or  any  similar  wonl,  is  used  in  tJie  second 
gift,  the  court  has  said,  the  use  of  that 
term  showed  that  the  sum  was  given  as  a 
*  provision '  or  *  portion '  for  the  child  ; 
and  then  it  is  sometimes  regarded  as  a 
second  portion,  a^nst  which  the  court 
])rcsumes.  According  to  Lonl  Cot  tenham' s 
deci.sion  in  Pym  v.  Lockyer  (for  the  first 
time  deciding  that  i)oint),  it  is  taken  to  be 
a  satisfaction  p7'0  ta)Uo,  The  older  cases 
rather  incline  to  the  propa^itiou,  that,  if 
it  were  a  portion,  though  less  than  the 
portion  given  by  any  former  instrument, 
it  was  to  be  taken  as  satisfaction  in  toto. 
The  reasoning,  however,  is,  that  the  use 
of  the  word  *i)ortion,*  or  'provision,'  or 
any  similar  woixl,  shows  that  the  testator 
meant  to  repeat  his  former  gift,  and  then 
the  rule  applies.  In  the  case  of  persons 
not  being  parent  and  child,  but  assumed 
to  stand  in  loco  parentiSf  the  wonl  'por- 
tion,' or  'provision,'  has  been  used  for  a 
different  purpose.  It  has  been  used  in 
order  to  show  that  the  iterty  intended  to 
place  himself  in  that  situation,  and  to 
establish  a  quasi  parental  character  ;  and, 
when  that  was  done,  the  rule  as  to  double 
portions  has  been  a])plied.  But,  if  there 
is  a  simple  gift,  and  the  donor  htis  not 
acted  towards  the  donee  in  a  way  to  show 
that  he  has  assumed  a  particular  character, 


— a  quasi  parentil  situation, — in  that  case, 
it  is  nothing  more  than  mere  bounty  to  a 
stranger.  1  am  not  aware  of  any  technical 
sense  of  the  word  '  provision,'  upon  which 
stress  has  been  laid,  except  in  the  eases  to 
which  I  have  adveited.  No  question  can 
arise  on  the  effect  of  a  gift  in  the  nature 
of  a  portion,  in  any  such  sense,  on  theBo 
beipiests  of  the  Maniuis  to  Suisse.  In  the 
doctrine  witli  i*egard  to  double  portions, 
some  principles  have,  however,  "been  laid 
down,  which  bear  very  strongly  upon  the 
case  before  me.  The  i-ule  of  presumption, 
as  I  before  said,  is  against  double  portions 
as  between  parent  and  cliild  ;  and  the 
rea.son  is  this :  a  parent  makes  a  certain 
provision  for  his  children  by  his  will,  if 
they  attain  twenty-one,  or  marry,  or  re- 
quire to  be  settled  in  life  ;  he  afterwards 
makes  an  advancement  to  a  particular 
child.  Looking  at  the  ordinary  dealings 
of  mankind,  the  court  concludes  that  the 
parent  does  not,  when  he  makes  that  ad- 
vancement, intend  the  will  to  remain  in 
full  force,  and  that  he  has  satisfied  in  his 
lifetime  the  obligation  which  he  would 
otherwise  have  discharged  at  his  death ; 
and,  having  come  to  that  conclusion,  as 
the  result  of  general  experience,  the  court 
acts  upon  it,  and  gives  effect  to  the  pre- 
sumption, tliat  a  double  portion  was  not 
intended.  If,  on  the  other  hand,  there  is 
no  such  relation,  either  natural  or  arti- 
ficial, the  gift  proceeds  from  the  mere 
bounty  of  the  testator ;  and  there  is  no 
reason  within  the  knowledge  of  the  court 
for  cutting  off  any  thing  which  has  in 
terms  been  given.  The  testator  may  give 
a  certain  sum  by  one  instrument,  and  pre- 
cisely the  same  sum  by  another ;  there  is 
no  reason  why  the  court  should  assign  any 
limit  to  that  bounty,  which  is  wholly  arbi- 
trary. The  court,  as  between  strangers, 
treats  several  gifts  as  printd  facie,  cumu- 
lative. The  consequence  is,  as  Lord  Eldon 
observed  (18  Yes.  147))  that  a  natural  child, 
who  is  in  law  a  stranger  to  the  fatlier, 
stands  in  a  better  situation  than  a  legiti- 
mate child ;  for  the  advancement  in  tlie 
case  of  the  natural  child  is  not,  primA 
facUf  an  ademption."  Where  there  are 
successive  irrevocable  appointments  made 
ill  favour  of  same  pei'son,  tliey  will  be 
held  substitutional,  and  election  will  l>e 
enforced  if  such  intent  can  be  inferred. 
England  v,  Lavers,  L  R.  3  £q.  68. 
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treated,  upoa  aa  artificial  notion  that  the  father  is  paying  a  debt  of 
nature,  and  a  sort  of  feeling,  upon  what  is  called  a  leaning  against 
double  portions,  if  the  father  afterwards  advances  a  |>ortion  on  the 
marriage  of  that  child,  though  of  less  amount,  it  is  a  satisfaction  of 
the  whole  or  in  part.  And,  in  some  cases,  it  has  gone  a  length  con- 
sistent with  the  principle,  but  showing  the  fallacy  of  much  of  the 
reasoning,  that  the  portion,  though  much  less  than  the  legacy,  has 
been  held  a  satisfaction  in  some  instances,  upon  this  ground,  that  the 
father,  owing  what  is  called  a  debt  of  nature,  is  the  judge  of  that 
provision  by  which  he  means  to  satisfy  it ;  and  although;  at  the  time 
of  making  the  will,  he  thought  he  could  not  discharge  that  debt  with 
less  than  £10,000,  yet  by  a  change  of  his  circumstances  and  of  his 
sentiments  upon  moral  obligation,  it  may  be  satisfied  by  the  advance 
of  a  poition  of  ^65,000."  ^  In  addition  to  this  strong  language,  it  may 
be  added,  that  courts  of  equity  make  out  this  sort  of  doctrine,  not 
upon  any  clear  intention  of  the  testator  anywhere  expressed  by  him, 
but. they  first  create  the  intention,  and  then  make  the  parent  suggest 
all  the  morals  and  equities  of  the  case,  upon  their  own  artificial 
modes  of  reasoning,  of  which  it  is  not  too  much  to  say,  that  scarcely 
any  testator  could  ever  have  dreamed.- 


*  Ex  jxirtf.  Pye  and  Ex  parte  Dubost,  18 
Yes.  151.  It  is  not  a  little  remarkable,  that 
the  Lord  Chancellor  (Parker),  in  Hartop  r. 
Whitmore  (1  P.  Will.  682),  should  have 
said :  '*  If  a  father  gives  a  danehter  a  jtor- 
tion  by  his  will,  and  aftenvaras  gives  to 
the  same  daughter  a  portion  in  marriage, 
this  by  Uie  laws  of  all  other  nations,  as 
well  as  of  Great  Britain,  is  a  revocation  of 
the  portion  given  by  the  will ;  for  it  will 
not  be  intended,  imless  proved,  that  the 
father  designed  two  portions  to  one  child." 
We  should  be  glad  to  know  where  the 
]<>anied  Chancellor  found  such  a  rule  re- 
cognised by  all  nations.  See  also  Weall 
r.  Rice,  2  Knss.  &  Mylne,  251,  267  ;  aidc^ 
§  1110,  note. 

*  Lord  Thurlow,  in  Grave  v,  Salisbury 
(1  Bro.  Ch.  425,  426),  spoke  in  express 
disapprobation  of  the  doctrine.  '*The 
court,"  said  he,  ''has,  however,  certainly 
presumed  against  double  portions;  and, 
although  it  has  encouraged  that  conjecture 
with  a  degree  of  sharpness,  I  cannot  quite 
reconcile  myself  to  it ;  whenever  an  ex- 
press provision  is  made  directly,  or  as  a 
portion,  by  a  parent  or  person  m  iofo 
'/HirentiSf  I  will  not  displace  the  rule  laid 
ilown  by  wiser  men,  that  it  shall  be  a  satis- 
faction, however  reluctant  I  may  be  to 
follow  it."  On  the  other  hand.  Sir  John 
Leach,  in  Weall  v.  Rice,  2  Knss.  k  Mylne, 
251,  267,  thought  the  nile  right;  and 
Ijonl  Brougham,  in  Wharton  v.  The  Earl 
of  Durham,  3  Mylne  k  Keen,  478,  ex- 
pressed a  similar  opinion.  Ho  said:  '*That 
tlie  presumption  of  law  is  against  double 


portions,  no  one  questions,  any  more  than 
that  tlie  rule  is  founded  on  good  sense. 
For  the  parent,  being  only  bound,  by  a 
duty  of  imperfect  obligation,  to  make  pro- 
vision for  the  child,  and  being  the  aolo 
judge  of  what  that  provision  shall  be, 
must,  generally  speaking,  bo  supposed, 
when  he  makes  a  second  arrangement  by 
settlement  or  otherwise,  to  put  it  in  the 
stead  of  a  former  one  made  by  will,  and 
not  to  do  tliat  twice  over,  which  no  law 
could  compel  him  to  do  once.  Neverthe- 
less, as  has  oftentimes  happened  with  legal 
principles,  there  lias  been  a  tendency  to 
push  tho  presumption,  once  establisned, 
beyond  the  bounds  which  the  principle 
it  was  founded  npon  would  reasonably 
warrant;  and,  because  the  doctrine  was 
soimd,  that  a  second  provision  should  be 
taken  as  su1)stitutionary  for  a  former  one, 
it  seems  to  have  been  almost  concluded 
that  it  never  could  be  accumulative.  At 
least,  the  leaning  of  the  courts  has  fre- 
quently gone  so  far  as  to  make  violent 
iircsumptions  against  the  conclusions  to 
be  plainly  drawn  from  facts  indicating  an 
intention,  which  excluded  the  general  sup- 
position of  ademption ;  and  observation  h 
nave  been  more  than  once  maile  in  thin 
place,  indicatuig  the  opinion  of  the  court, 
that  the  principle  had  been  pressed  quite 
far  enough,  and  ought  to  receive  no  more 
extension.  The  loile,  then,  as  it  now 
stands,  must  be  taken  to  be  this  :  tho 
second  provision  will  be  held  to  adeem  the 
first, — say  the  marriage  portion  to  adeem 
the    legacy, — unless,    from   the   circum- 
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§  1114.  It  has  been  supposed,  that  the  origin  of  this  particular 
doctrine  is  to  be  found  in  the  civil  law,  and  that  it  was  transfeired 
from  hence  into  the  equity  jurisprudence  of  England.^  But  Lord 
Thuriow  has  expressed  a  doubt,  whether  the  doctrine  of  the  civil  law 
proceeds  so  far,  and  whether  it  is  there  taken  up  on  the  idea  of  a 
debt,  or  is  not  rather  considered  as  a  presumption,  repellable  by  evi- 
dence.^ The  language  attributed  to  his  lordship  on  this  occasion 
seems  not  exactly  to  express  his  true  meaning ;  for,  in  the  equity 
jurisprudence  of  England,  the  presumption  may  be  rebutted  by  evi- 
dence.'^ His  meaning  probably  was,  that  the  matter  was  a  mere 
matter  of  presumption,  arising  from  the  whole  circumstances  of  the 
will ;  and  that  there  was  no  such  rule  in  the  civil  law  as  that,  in 
English  jurisprudence,  namejy,  ihai  privid  facie,  such  a  portion,  sub- 
sequently given,  was  an  ademption  of  the  legacy.  No  one  can  doubt, 
that,  in  many  cases,  such  a  presumption  may  arise  from  the  circum- 
stances. As,  for  example,  in  a  case  put  in  the  civil  law.  A  father  by 
his  will  devised  certain  lands  to  his  daughter,  and  afterwards  gave 
the  same  lands  to  her  as  a  maniage  portion.  It  was  held  to  be  an 
ademption  of  the  devise.  "  Filia  legatorum  non  habet  actionem,  si 
ea,  quaB  ei  in  testamento  rcliquit,  vivus  pater  po.stea  in  dotcm 
dcderit."  *  So,  it  was  held  in  the  sanie  law,  to  be  a  revocation  of 
the  legacy  of  a  debt,  if  it  was  afterwai'ds  collected  of  the  debtor  by 
the  testator  in  his  lifetime.  The  like  rule  was  applied,  where,  after 
the  devise  of  specific  property,  the  testator  alienated  in  his  lifetime. 
"Testator  supervivens,  si  eam  rem,  quam  reliquerat,  vendiderit, 
extinguitur  fideicommissum."  These  cases  are  so  obvious,  as  neces- 
sary and  intentional  ademptions  of  the  legacies,  that  they  require  no 
artificial  rules  of  interpretation  to  expound  the  intent.  And  yet  the 
civil  law  was  so  far  from  favouring  ademptions,  that,  even  in  these 
cases,  it  admitted  proof  that  the  testator  did  not  intend  to  adeem  the 
legacy  ;  the  rule  being,  "  Si  rem  suam  legaverit  testator,  posteaque 
eam  alienaverit ;  si  non  adimendi  animo  vendidit,  nihilominus 
deberi." "  And  again :  "  Si  rem  suam  testator  legaverit  eamque 
necessitate  urgcnte  alienaverit,  fideicommissum  peti  posse,  nisi  pro- 


stances  of  the  case,  an  intention  appears, 
that  the  child,  or  other  person,  towards 
tvhom  the  testator  has  placed  himself  in 
loco  pareiitiSf  sliall  take  both  ;  and  there 
is  to  be  no  leaning,  still  less  any  straining, 
against  inferring  such  an  inti'ntion  from 
circumstances,  any  more  in  this  than  in 
any  other  case."  The  case  of  Wharton  r. 
The  Earl  of  Durham  was  reversed  in  tlje 
House  of  Lords  (3  CI.  k  F.  146  ;  10  Bligh, 
.5*20),  but  it  left  the  general  principle 
untouched.  See  also  Pyni  v.  Lockyer,  5 
lilylnc  &  Craig,  24,  34,  35,  and  Suisse  v. 
Lortl  Lowther,  2  Haie,  424,  434,  435  ; 
Kirk  V,   Eddowes,   3  Hare,   509;   In  re 


Rces,  Recs  v.  George,  17  Cli.  D.  701  ; 
ante  J  §  1112,  and  note. 

1  See  ante,  §  1108. 

=  Grave  v.  Salisbur}',  1  Bro.  Ch.  427. 

3  Debeze  t'.  Mann,  2  Bro.  Ch.  165,  519 ; 
H.  c.  1  Cox,  346  ;  Shudall  v.  Jekyll,  2 
Atk.  512  ;  Trimmer  v,  Bayno,  7  Ves.  515 
to  518  ;  1  Roper  on  Legacies,  by  White, 
ch.  6,  §  2,  pp.  338  to  353  ;  Ellison  r. 
Cookson,  2  Bro.  Ch.  252,  307  ;  s.  c.  3  Bro. 
Ch.  60  ;  1  Ves.  Jr.  100  ;  2  Cox,  220  ;  Guy 
V.  Sharpe,  1  lilylnc  &  Keen,  589. 

*  Coil.  Lib.  6,  tit.  37,  1.  11. 

»  Inst.  Lib.  2,  tit.  20,  §  12  ;  id.  §  10,  XL 
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betur^  adimere  ei  testatorem  voluisse.  Probatiouem  autem  mutatae 
voluntatis  ab  hasredibus  exigendam."  ^  These  cases  are  sufficient  to 
show,  how  widely  variant  the  doctrine  on  this  subject  is  in  the  civil 
law  from  that  which  now  prevails  in  equity.- 

§  1115.  There  are,  however,  in  equity  jurisprudence,  certain 
established  exceptions  to  this  doctrine  of  constructive  satisfaction, 
or  ademption  of  legacies,  which  deserve  particular  notice.  In  the 
first  place,  it  was  thought  not  to  apply  to  the  case  of  a  devisee  of  a 
mere  residue  ;  for  it  has  been  said,  that  a  residue  is  always  changing. 
It  may  amount  to  something  or  be  nothing ;  and  therefore  no  fair 
presumption  can  arise  of  its  being  an  intended  satisfaction  or  ademp- 
tion.^ But  in  Lady  Thynne  v.  Earl  of  Qlengall,*  it  has  been  held, 
after  a  full  review  of  all  the  authorities,  that  the  bequest  of  a  residue 
will,  according  to  its  amount,  be  a  satisfaction  of  a  portion,  either  in 
full,  or  pro  tanto,  ^nd  the  earlier  cases  to  the  contrary  were  not 
approved. 

§  1115  a.  In  Montefiore  i\  Guedalla,^  the  cases  upon  the  question 
discussed  in  the  preceding  section  were  considered,  and  the  decisions 


»  Dig.  Lib.  82,  tit.  3, 1. 11,  §12 ;  Potbicr, 
Faitd.  Lib.  34,  tit.  4,  u.  8. 

'  Many  cases  like  these  have  been  ad- 
jadged  precist'ly  in  the  same  way  in  ec^uity 
uirispnideucc,  as  they  were  in  the  civil 
law.  Thus,  an  alienation  by  the  tcfttatur 
in  hie  lifetime,  of  the  nubject-i natter  of  a 
legacy  of  the  same  thing.  Hambling  r. 
Lister,  Ambler,  402.  So,  the  receipt  or 
recovery  of  a  debt,  due  by  the  legatee, 
which  had  been  bcqneathcd  to  him,  is  an 
ademption  of  a  legacy  of  the  same  debt. 
Rider  €.  Wager,  2  P.  WiU.  330  ;  2  Mad. 
Vr.  Ch.  74  to  78  ;  1  Roper  on  Legacies,  by 
White,  ch.  5,  §  1,  pp.  28H  to  313. 

2  Watson  r.  The  iarl  of  Lincoln,  Ambler, 
827  ;  Famhani  v.  PhiUiiw,  2  Atk.  216 ; 
Smith  V,  Strong,  4  Bi-o.  Ch.  498 ;  Davys 
V,  Boucher,  3  Y.  &  C.  Exch.  397  ;  Free- 
mantle  V.  Bankes,  5  Ves.  79.  It  was*  said 
by  Lord  Hardwicke,  in  Famham  v,  Phil- 
lips (2  Atk.  216),  that  there  is  no  case, 
where  the  devise  has  been  of  a  residue  (for 
that  is  uncertain,  and,  at  the  time  of  the 
testator's  death,  may  be  more  or  les.<0,  in 
which  a  subsequent  portion  given  has  wen 
held  to  be  an  ademption  of  a  legacy.  This 
seems  now,  accordingly,  to  be  the  esta- 
blished construction.  Smith  v.  Strong,  4 
Bro.  Ch.  493  ;  Watson  v.  Earl  of  Lincoln, 
Ambler,  825,  and  Mr.  Blimt's  note  (1)  to 
(5) ;  Freemantle  v.  Bankes,  5  Ves.  79. 
Is  there,  in  this  resixjct,  any  dift'erence 
between  the  gift  of  a  residue,  as  an  ademp- 
tion of  a  legacy,  and  the  gift  of  a  residue, 
as  an  advancement  or  satisfaction  pro 
tatUo,  of  a  iK>rtion  secured  by  a  marriage 
settlement  ?  In  Devese  p.  Pontet,  1  Cox, 
188,  8.  0.  Prec.  in  Ch.  by  Finch,  240,  note, 
it  was  held,  that  bequest  of  a  residue  was 


not  any  satisfaction  of  a  pecimiary  maiTiagc 
portion,  even  though  there  was,  in  the 
same  will,  a  bequest  of  specific  pereonal 
property  to  the  party,  exceeding  the  stipu- 
lated portion.  See  also  Bengough  v.  Wal- 
ker, 15  Ves.  513,  514  ;  1  lioperon  Legacies, 
by  White,  ch.  6,  ^  1,  p.  226  ;  Ackworth 
V.  Ackwoi-th,  1  Bro.  Ch.  307,  note.  How 
would  it  be  in  the  case  of  a  settlement, 
stipulating  for  a  portion,  and  that  if  any 
advancement  should  bo  made  in  the  life- 
time of  the  parent,  it  should  be  a  part 
satisfaction,  unless  expressly  declared  in 
writing  to  the  contrary  ;  an  J  then  a  legacy 
of  a  residue  to  the  pai-ty  entitled  to  such  a 
portion  ?  Would  it  be  a  satisfaction  or 
not  ?  See  2  Roper  on  Legacies,  by  White, 
ch.  18,  §  3,  p.  96,  &c.  ;  atUc,  §  1110,  and 
note  (1).  In  the  case  of  a  portion  secured 
by  settlement,  a  distiibutive  share,  in  a 
case  of  intestacy,  to  the  full  amount  of  the 
portion,  will  bo  deemed  a  satisfaction. 
AntCf  §  1110,  and  note  ;  Moulson  v.  Aloul- 
son,  1  Bro.  Ch.  82 ;  2  Roper  on  Legacies, 
by  White,  ch.  18,  §  4,  pp.  105  to  108. 
But  it  will  not  be  deemed  a  satisfaction  of 
a  clause  in  a  mariiage  settlement,  respect- 
ing an  advancement  in  Uie  lifeUnic  of  t/ie 
acttlcr.  Ante,,  §  1109,  and  note  ;  2  Roi»er 
on  Legacies,  by  White,  ch.  18,  §  4,  pp. 
105  to  108 ;  Garthshore  v.  Chalie,  10  Ves. 
15.  An  unfulfilled  promise  made  at  time 
of  the  advancement  to  give  moro  in  tlie 
future,  will  not  prevent  the  advancement 
operating  as  an  ademption.  Neviu  v. 
Drysdale,  4  Eq.  517. 

*  2  H.  L.  C.  131  ;  12  Jur.  805.     And 
see  Dawson  v.  DawscD,  4  Ya\,  504. 

*  6  Meriv.  n.  8.  29. 
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reviewed,  and  the  rule  declared  to  be  one  of  intention,  whether,  and 
how  far,  a  residue  shall  be  taken  as  adeemed  by  subsequent  portions 
given,  or  settled,  and  that  it  should  not  depend  upon  the  mere  uncer* 
tainty  of  the  residue,  or  upon  slight  differences  between  the  trusts* 
and  the  residue,  and  the  trusts  of  the  settlement.^  The  same  rule  is 
applied  to  all  questions  of  ademption. 

§  1116.  Another  exception  to  this  doctrine  of  constructive  ademp- 
tion of  legacies  may  be  gathered  from  the  qualification  already 
annexed  to  the  enunciation  of  it  in  the  preceding  pages.  It  is  there 
limited  to  the  case  of  a  parent,  or  of  a  person  standing  in  loco 
purentis.  In  relation  to  parents,  it  is  applicable  only  to  legitimate 
cliildren ;  and  in  relation  to  persons,  standing  in  loco  pcirentls,  it  is 
also  applicable  generally  to  legitimate  children  only,  unless  the  party 
has  voluntarily  placed  himself  in  loco  imrentis  to  a  legatee,  not 
standing  either  naturally  or  judicially  in  that  predicament.  All 
other  persons  are,  in  contemplation  of  law,  treated  as  strangers  to 
the  testator.^ 

§  1117.  But  this  doctrine  of  the  constructive  ademption  of  legacies 
has  never  been  applied  to  legacies  to  mere  strangers;"^  unless  under 
very  peculiar  circumstances,  such  as  where  the  legacy  is  given  for  a 
particular  pui'pose,  and  the  portion  is  afterwards,  in  the  lifetime  of 
the  party,  given  exactly  for  the  same  purpose,  and  for  none  other.* 
Except  in  cases  standing  upon  such  peculiar  circumstances,  and 
which,  therefore,  seem  to  present  a  very  cogent  presumption  of  an 
intentional  ademption,  the  rule  prevails,  that  a  legacy  to  a  stranger, 
legitimate  or  illegitimate,  is  not  adeemed  by  a  subsequent  portion  or 
advancement  in  the  lifetime  of  the  testator,  without  some  expression 
of  such  intent  manifested  in  the  instrument,  or  by  some  writing 
accompanying  the  portion  or  advancement.'^ 

§  1118.  The  reason  commonly  assigned  for  this  doctrine  is,  that,  as 
there  is  no  such  obligation  upon  such  a  testator  to  provide  for  the 
legatee,  as  subsists  between  a  parent  and  child,  no  inference  can 
arise,  that  the  testator  intended,  by  the  subsequent  gift  or  advance* 
ment,  to  perform  any  such  duty  in  prwaentl,  instead  of  performing  it 
at  his  death ;   and  there  is  no  reason  why  a  person  may  not  be 


^  6  Jur.  X.  8.  329  ;  See  Dawsou  v.  Daw- 
flon,  4  £q.  504. 

*  See  mUe,  S  1111,  note ;  and  Pym  v, 
Lockyer,  5  Mylno  k  Cniig,  29,  34,  85,  46  ; 
Sui.sse  V.  Lowther,  2  Hare,  424,  434,  485  ; 
anicf  §  1113,  and  note. 

^  1  Roper  on  Legacies,  hy  White,  ch.  6, 
§  2,  p.  329  ;  Pym  v.  Lockyer,  5  Mylne  & 
Craig,  24,  84,  35,  46 ;  SnW  v.  liowthcr, 
2  Hare,  424,  434,  435.  Sec  the  remarks 
of  Air.  Vicc-Chaucellor  Wigi*am,  cited  antCf 
g  1112,  note. 


^  Debcze  r.  Mann,  2  Bro.  Ch.  165,  519, 
521 ;  a.  c.  1  Ck>x,  346 ;  Monck  t.  Lord 
Monck,  1  B.  &  Beatt  808 ;  Koaewell  t\ 
Bennett,  3  Atk.  77 ;  Boome  v.  Roome,  9 
Atk.  181.    Parkhnrst  r.  Howell,  6  Ch.  136. 

•  1  Roper  on  Legacies,  by  White,  ch.  6, 
§  2,  pp.  831  to  836 ;  Shndall  v.  Jekyll,  2 
Atk.  516  ;  Powell  v.  Cleaver,  2  Bro.  Clu 
500  ;  Ex  j)artc  Dubost,  18  Yes.  152,  153 ; 
Whethcrby  r.  Dixon,  Cooper,  Efi.  2/9 ; 
Grave  r.  Lord  Salisbuiy,  1  Bro.  Cn.  425 ; 
J8  Vea.  152. 
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entitled  to  as  many  gifts  as  another  may  choose  to  bestow  upon 
him.^  That  this  reasoning  is ,  extremely  unsatisfactory,  as  well  as 
artificial,  may  be  unhesitatingly  pronounced.  It  leads  to  this  extra- 
ordinary conclusion,  that  a  testator,  in  intendment  of  law,  means  to 
be  more  bountiful  to  strangers  than  to  his  own  children ;  that,  by  a 
legacy  to  his  children,  he  means  not  to  gratify  his  feelings  or  afiec- 
tious,  but  merely  to  perform  his  duty ;  but  that,  by  a  legacy  to 
strangers,  he  means  to  gi*atify  his  feelings,  afiections,  or  capiices, 
without  the  slightest  reference  to  his  duty.  What  makes  the  doc- 
trine still  more  difficult  to  be  supported  upon  any  general  reasoning 
is,  that  grandchildren,  brothers,  sisters, .  uncles,  aunts,  nephews,  and 
nieces,  as  well  as  natural  children,  are  deemed  strangers  to  the  testa- 
tor in  the  sense  of  the  rule  (unless  he  has  placed  himself  towards 
them  in  loco  parentis) ;  and  that  they  are  in  a  better  condition,  not 
only  than  legitimate  children,  but  even  than  they  would  be  if  the 
testator  formally  acted  in  loco  jxtrentis?  Considerations  and 
consequences  like  these  may  well  induce  us  to  pause  upon  the 
original  propriety  of  the  doctrine.  It  is,  however,  so  generally 
established,  that  it  cannot  be  shaken,  but  by  overthrowing  a 
mass  of  authority,  which  no  judge  would  feel  himself  at  liberty  to 
disregard.'^ 

§  1119.  The  third  and  last  class  of  cases  to  which  we  have  alluded, 
as  connected  with  the  doctrine  of  satisfaction,  is,  where  a  legacy  is 
given  to  a  creditor.  And  here,  the  general  rule  is,  that  where  the 
legacy  is  equal  to,  or  greater  in  amount  than  an  existing  debt,  where 
it  is  of  the  same  nature ;  where  it  is  certain,  and  not  contingent ; 
and  where  no  particular  motive  is  assigned  for  the  gift ;  in  all  such 
cases  the  legacy  is  deemed  a  satisfaction  of  the  debt.^  The  ground 
of  this  doctrine  is,  that  a  testator  shall  be  presumed  to  be  just  before 
he  is  kind  or  generous.  And,  therefore,  although  a  legacy  is  generally 
to  be  taken  as  a  gift,  yet,  when  it  is  to  a  creditor,  it  ought  to  be 
deemed  to  be  an  act  of  justice,  and  not  of  bounty  in  the  absence  of 


*  1  Roper  on  Lfigacies,  by  White,  ch.  6, 
§  2,  pp.  331,  383  ;  Pyni  v.  Lockyer,  6 
Mylno  &  Craig,  29,  34,  35  ;  arUe,  §  1112, 
and  note  ;  Suisse  r.  Lowther,  2  Hare,  424, 
434,  435. 

2  Ibid.  ;  Ex  parte  Dubost,  18  Ves.  152, 
153 ;  ante,  §  1111,  and  note,  as  to  who  is 
to  be  deemed  to  stand  in  loco  parentis, 
Sed  also  Powys  v.  ^Mansfield,  6  Sim.  528  ; 
.s.  c.  3  Mylne  &  Craig,  359  j  Booker  r. 
Allen,  2  Russ.  &  lHy,  270. 

•*  Questions  of  another  nature  often 
aiise,  as  to  >vhat  constitutes  an  advance- 
ment of  a  child,  within  the  meaning  of 
that  term  in  the  statute  of  distributions 
(22d  and  23d  Charles  II.  ch.   10).     The 


principal  cases  on  the  subject  will  be  found 
collected  in  1  Mad.  Pr.  Ch.  507,  516.  See 
Taylor  v.  Taylor,  20  Eq.  155,  where  the 
subject 'of  advancement  was  elaborately 
discussed  by  Sir  G.  Jessel,  M.R.,  who  held 
that  an  "advancement  by  portion*'  within 
the  meaning  of  sec.  5  of  the  Statute  of  Dis- 
tribution, is  a  sum  ^ven  by  a  parent  to 
establish  a  child  in  life  or  to  make  a  pro- 
vision fur  a  child.  Sec  also  Edwanls  v. 
Freeman,  2  P.  Wras.  436  ;  Boyd  v.  Boyd, 
4  £q.  305,  and  Leighton  v,  Leighton,  18 
Ecr.  458. 

■*  Talbott  V,  Duke  of  Shrewsbury,  Prec. 
Ch.  394  ;  Waixl  v.  Coffield,  1  Dcv.  Eq. 
108 ;  Jeffs  r.  Wood,  2  P.  Will.  131,  132. 
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all  countervailing  circumstances,  according  to  the  maxim  of  the  civil 
law,  "  Debitor  non  praesumitur  donare."  ^ 

§  1120.  Some  of  the  observations  which  have  been  already  made, 
apply,  although  with  diminished  force,  to  this  class  of  cases.  For, 
where  a  man  has  assets,  sufficient  both  for  justice  and  generosity,  and 
whore  the  language  of  the  instrument  imports  a  donation,  and  not  a 
payment,  it  seems  difficult  to  say  why  the  ordinary  meaning  of  the 
words  should  not  prevail.-  Where  the  sum  is  precisely  the  same  with 
the  debt,  it  may  be  admitted,  that  there  arises  some  presumption, 
and,  under  many  circumstances,  it  may  be  a  cogent  presumption  of 
an  intention  to  pay  the  debt.  But,  where  the  legacy  is  greater  than 
the  debt,  the  same  force  of  presumption  certainly  does  not  exist;  and, 
if  it  is  less  than  the  debt,  then  (as  we  shall  presently  see),  the  pre- 
sumption is  admitted  to  be  gone. 

§  1121.  It  is  highly  probable  that  this  doctrine  was  derived  from 
the  civil  law,  where  it  is  clearly  laid  down,  but  with  limitations  and 
(|ualifications  in  some  respects  different  from  those  which  are  recog- 
nized in  equity  jurisprudence."^  Where  the  debt  was  absolutely  due, 
and  for  the  same  precise  sum,  a  legacy  to  the  same  amount  was 
deemed  a  satisfaction  of  it.  But,  if  there  was  a  difference  even  in 
the  time  of  payment,  between  the  debt  and  the  legacy,  the  latter  was 
not  a  satisfaction.  "  Sin  autem,  neque  modo,  neque  tempore,  neque 
conditione,  neque  loco,  debitum,  differatur,  inutile  est  legatum."  * 
And  so,  if  the  legacy  was  more  than  the  debt,  it  seems  that  it  was 
not  a  satisfaction.  "  Quotiens  debitor  creditori  suo  legaret,  ita  inutile 
esse  legatum,  si  nihil  interesset  creditoris  ex  testamento  potius  agere, 
quam  ex  pristina  obligatione."  '' 

§  1122.  But,  although  the  rule,  as  to  a  legacy  being  an  ademption 
of  a  debt,  is  now  well  established  in  equity,^  yet  it  is  deemed  to  have 
so  little  of  a  solid  foundation,  either  in  general  reasoning,  or  as  a  just 
interpretation  of  the  intention  of  the  testator,  that  slight  circum- 
stances have  been  laid  hold  of  to  escape  from  it,  and  to  create  excep- 
tions to  it.''  The  rule,  therefore,  is  not  allowed  to  prevail,  where  the 
legacy  is  of  less  amount  than  the  debt,  even  as  a  satisfaction  j)ro 
tanto  ;  nor  where  thei'e  is  a  difference  in  the  times  of  payment  of  the 
debt  and  of  the  legacy ;  nor»where  they  are  of  a  different  nature  as  to 
the  subject-matter  or  as  to  the  interest  therein ;  nor  where  a  par- 


'  Ibid.  ;  Rawlins  v.  Powell,  1  P.  Will. 
299.  See  the  distinction  between  cases  of 
debts  paid  in  fall  before  and  after  the  will, 
y  Hare,  281,.  298. 

-  Sou  Chnnccy's  case,  1  P.  Will.  110, 
and  -Mr.  Cox's  note  (1) ;  Fowler  r.  Fowler, 
y  l*.  Will.  351. 

•'Pothier,  Paud.  Lib.  31,  tit.  3,  n«.  30 
to  34. 

^  Dig.  Lib.  30  (Lib.  jniju.  de  Leg.),  tit. 


1,  1.  29  ;  Inst.  Lib.  2,  tit.  20,  §  14. 

*  Pothier,  Pand.  Lib.  34,  tit.  3,  n.  33. 

^'  IJell  V,  Coleman,  6  ^lad.  2. 

'  See  Goodfellow  v.  Hurt-hett,  2  Vcnu 
298,  and  Mr.  Kaithby's  note  ;  Cluun'o.y'ii 
C4USC,  1  P.  Will.  410,  *Mr.  Co.\*s  note  (1>  ; 
Nichols  r.  Jiidkin,  2  Atk.  301  ;  Richanl- 
son  r.  llreese,  3  Atk.  68  ;  Hides  r,  Darrell, 
3  Beav.  324. 
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ticular  motive  is  assigned  for  the  gift ;  nor  where  the  debt  is  con- 
tracted subsequently  to  the  will ;  nor  where  the  legacy  is  contingent 
or  uncertain  ;  nor  where  there  is  an  express  direction  in  the  will  for 
the  payment  of  debts ;  nor  where  the  bequest  is  of  a  residue  ;  ^  nor 
where  the  debt  is  a  negotiable  security ;  ^  nor  where  the  legacy  is 
given  to  the  creditor's  wife  ;*  nor  where  the  debt  is  upon  an  open 
and  running  account.^  And  as  to  a  debt,  strictly  so  called,  there  is 
no  diflference,  v/hether  it  is  a  debt  due  to  a  stranger  or  to  a  child." 

§  1123.  On  the  other  hand,  where  a  creditor  leaves  a  legacy  to 
his  debtor,  and  either  takes  no  notice  of  the  debt,  or  leaves  his 
intention  doubtful,  courts  of  equity  will  not  deem  the  legacy  as 
either  necessarily  or  primd  facie  evidence  of  an  intention  to 
release  or  extinguish  the  debt ;  -but  they  will  require  some  evidence, 
either  on  the  face  of  the  will,  or  aliunde  to  establish  such  an 
intention.^  , 

§  1 123  a.  Closely  allied  to  the  subject  of  election  and  satisfaction 
in  cases  of  legacies,  is  the  docti'ine  as  to  what  is  called  the  cumulation 
of  legacies,  or  when  and  under  what  circumstances  legacies  given  by 
different  instruments  Or  wills  are  to  be  deemed  cumulative  or  not. 
The  general  rule  here  is,  that  where  legacies  are  given  by  diflerent 
instruments,  the  presumption  is,  pi*imd  faciey  that  two  legacies  arc 
intended,  and  that  the  last  is  not  a  mere  repetition  of  the  former ; 
nor  will  the  fact  that  each  legacy  is  for  the  same  amount  in  money 
operate  to  repel  the  presumption  that  they  are  cumulative,  unless 
indeed  there  are  other  circumstances  to  repel  it.^  As,  for  example, 
if  the  testator  connects  a  motive  with  both,  and  that  motive  is  the 
same,  the  double  coincidence  will  induce  the  court  to  believe  that 
repetition  and  not  accumulation  is  intended.  A  f^iiori,  where 
each  instrument  gives  precisely  the  same  thing,  as  a  horse,  or  a 
coach,  or  a  particular  diamond  ring ;  or  the  language  shows  by 
express  declaration  or  natural  implication,  that  the  testator  intends 
a  mere  repetition,  the  presumption  of  accumulation  is  completely 
repelled.® 


»  Bonxjtt  y.  Bcckfonl,  1  Ves.  519  ;  De- 
veae  v,  Pontct,  1  Cox,  188  ;  s.  c.  rrec. 
Ch.  by  Finch,  240,  note. 

2  Carr  v,  Eastabrooke,  3  Vcs.  .564. 

»  Hall  V.  Hill.  1  Dm.  &  War.  94. 

<  Kawlins  v,  Powell,  1  P.  Will.  299. 

*  TolMon  V.  Collins,  4  Ves.  483.  The 
principal  cases  on  this  subject  nvill  be 
tband  collected  in  2  Roper  on  Legacies,  bv 
Wliite,  ch.  17,  pp.  28  to  67  ;  2  Fonbf. 
Kq.  15.  4,  Pt.  1,  ch.  1,  §5,  note  (/)  ;  Qood- 
fellow  V.  Ihirchetti  2  Vein.  208,  ilr. 
Kaithby'.s  note ;  Chanccy's  case,  1  1*. 
Will.  410,  Mr.  Cox's  note;  2  Mud.  Pr. 
Ch.  33  to  49. 

*  2  Roper  on  Legacies,  by  White,  ch. 


17,  p.  28  ;  id.  §  4,  pp.  61  to  66. 

'  8ee  England  v.  Lavers,  3  Eq.  63  ; 
Wilson  v.  O^Lcary,  7  Ch.  448. 

«  Hooley  v.  Hatton,  1  Bro.  Ch.  390, 
note  ;  Hemming  v.  Clutterbuck,  1  Bligh, 
X.  8.  479  :  Hurst  v.  Beach,  5  Mad.  358  ; 
Suisse  V.  Lowthor,  2  Hare,  432.  In  this 
last  case,  Mr.  Vice-Chancellor  Wigrani 
said :  *'  On  questions  of  repetition  or 
ac<;umnlation,  most  of  the  judges  have 
I'eferi'ed,  as  Lord  Kldon  did,  in  the  ease 
of  Hemming  r.  Gun-ey  (2  Sim.  k  Stu. 
311  ;  1  Bligh,  x.  s.  470  ;  s.  c.  nom.  Hem- 
ming r.  clutterbuck),  to  the  judgment 
in  Hooley  v.  Hatton  (1  Bro  C.  C.  390, 
n.},  as  containing  a  sound  exposition  of 
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§  1123  &.  It  seems  to  be  entirely  well  settled  that,  to  create  a  case 
of  election,  one  of  the  provisions  must  have  been  intended  as  alter* 
native  to  the  other,  and  that  where  both  are  part  of  the  same  scheme 
of  the  donor,  and  not  substitutionary  the  one  for  the  other,  there 
arises  no  case  of  election,  because  a  portion,  or  all  of  one,  fails  through 
defect  of  power  on  the  part  of  the  donor.  As  where  the  testator 
appointed  property  to  his  daughters  equally,  who  were  objects  of  the 
power,  and  then  disposed  of  all  his  residuary  estate  to  the  same 
daughter  in  the  same  way,  and  directed  that  the  share  to  which 
each  daughter  should  become  entitled  under  his  will  and  the  appoint- 
ment should  be  held  in  trust  for  the  daughters,  for  life,  with  remainder 
for  their  children,  who  were  not  objects  of  the  power,  and  it  was  held 
that  the  daughters  took  absolute  interests  under  the  appointment, 
and  that  no  case  of  election  as  against  their  children  was  presented.^ 


the  law  upon  the  subject, — and  in  the 
case  of  Hurst  v.  Beach  (5  Mad.  358),  Sir 
John  Leach  di'ew  his  conclusion  from  the 
cases  with  great  precision,  and,  as  it  an- 
|)oars  to  me»  witii  great  accuracy ;  he 
stated  the  rule  to  be,  that,  where  legacies 
are  given  by  diifereut  instruments,   the 

I)resumption  is,  primd  facie,  that  two 
egacies  are  intended.  But,  inasmuch  as 
if  a  testator  were  by  one  instrument  to 
give  a  particular  ring,  or  horse,  or  s^NJcific 
chattel,  and  were,  by  another  instrument, 
to  cive  pi-ecisely  the  same  thing,  it  would 
folK>w  that  the  second  must  be  a  rcjieti- 
tion, — so,  if  the  bounty  given  by  one 
instrument  be,  in  terms,  a  repetition  of 
that  which  has  gone  before,  the  court  has 
presumed  that  tne  second  was  intended  to 
ne  repetition  and  not  accumulation.  It 
is  clearly  decided,  however,  that  the  mere 
fact  that  the  amount  is  the  same,  is  not 
such  an  identification  of  the  second  with 
the  first  as  would  prevent  both  from  taking 
effect  as  cumulative;  but  if,  in  addition 
to  the  amounts  being  the  same,  the  tes- 
tator connects  a  motive  with  both,  and 
the  express  motive  is  also  the  same,  the 
double  coincidence  induces  the  court  to 
believe  that  repetition,  and  not  accumula- 
tion, was  intended.  Except  in  such  cases, 
and  the  class  of  cases  to  which  I  am  about 
to  advert,  the  court  does  not  infer  that 


repetition  was  the  object,  unless  it  bo  so 
declared,  or  it  is  to  bo  collected  from  the 
words  of  the  will  itself.  The  presumption, 
in  the  case  of  several  gifts  by  diti'ercnt 
instruments,  being  in  favour  of  nccumula- 
tion,  it  is  clear  that  the  claim  of  the  plain- 
tiff in  this  case  must  be  strengthened  by 
any  circumstances  of  difference  between 
the  two  gifts, — whether  it  be  found  in  the 
amount, — in  the  character  in  whicli  it  is 
given, — in  the  mode  of  employment, — in 
the  extent  of  the  interest^  or  in  the  motive 
for  the  Ijounty.  All  the^  considerations 
tend,  in  the  judgment  of  the  court,  to 
supi)ort  the  argument  in  f  avoiu-  of  accumu- 
lation. Now,  in  the  legacy  to  Suisse,  by 
the  last  codicil,  there  is  a  particular  de- 
scription of  Suisse,  which  imi^rts  a  motive 
of  a  later  date  than  the  former  legacies  ;  he 
is  described  as  '  an  excellent  man,'  and  the 
amount  being'  different  and  less  beneficial 
to  Suisse  than  the  amount  of  the  previous 
gifts  to  him,  this  adds  to  the  presumption 
already  in  his  favour,  that  a  distinct  gilt 
VTM  intended ;  and  the  only  question, 
therefore,  is,  whether  there  is  any  thing 
in  the  word  'provide,*  as  used  in  the  last 
codicil,  whicli  should  lead  the  court  to  the 
construction  that  the  legacy  is  not  cumu- 
lative." 
i  Churchill  v,  Churchill,  5  Eq.  ii. 
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APPLICATION  OF  PURCHASE-MONEY. 

§  1124.  The  pui-cliaser  was  formerly  Ixmnd  to  see  to  the  applicatiou  of  the  purchiuie- 
iiioney  in  case  of  trust. 

$1 1125.  This  rule  not  universal. 

§  1126.  Keal  estate  now  liable  for  the  payment  of  all  ilchts. 

§  1127.  Where  trust  was  specific,  pnrchat^er  must  have  seen  to  application  of  purchase- 
money  :  but  not  where  it  was  general  and  indefinito. 

§  1128.  Rule  did  not  apply  to  personal  estate. 

§  1129.  It  made  no  difference  that  part  of  personalty  is  specifically  bequeathed. 

§  1130.  Rule  did  not  apply  to  real  estate  devised  for  payment  of  debts  generally. 

§  1131.  Form  of  the  chai*ge  not  important 

§  1131  a.  But  if  purchaser  knows  that  a  breach  of  tnist  is  intended  to  be  committed, 
he  is  liable. 

§  1132.  Tlie  rule  apx)lied  to  real  estate  charged  with  particular  debts  or  legacies. 

§  1133.  Difference  between  a  chaige,  before  and  after  the  time  of  sale. 

§  1134.  Rule  did  not  apply  where  discretion  is  to  be  exercised  by  trustee.. 

§1135.  The  rule  was  an  embarrassing  one. 

S  1135  a.  The  rule  is  now  done  away  mth  by  statute. 

§  1124f.  It  is  in  cases  of  tinists  under  wills  also,  that  questions 
often  arise,  as  to  the  payment  of  purchase-money  to  the  trustees, 
and  as  to  the  cases  in  which  the  purchaser  is  bound  to  look  to  the 
due  Application  of  Pukchase-money.  This  subject,  therefore, 
although  it  may  equally  apply  to  other  cases  of  trusts,  created  inter 
vivos,  may  be  conveniently  treated  in  this  place.  It  has  been 
remarked  by  a  very  learned  writer,  that  courts  of  equity  have  in 
part  remedied  the  mischiefs  (if  they  can  be  deemed  mischiefs)  arising 
from  the  admission  of  trusts,  with  respect  to  the  cestui  que  ti^ust  or 
beneficiary,  by  making  persons  paying  money  to  the  trustee,  with 
notice  of  the  trust,  answerable  in  some  cases  for  the  proper  appli- 
cation of  it  to  the  purposes  of  the  trust  But  at  the  same  time  he 
thinks  it  questionable,  whether  the  admission  of  the  doctrine  is  not, 
in  general,  productive  of  more  inconvenience  than  real  good ;  for, 
although  in  many  instances,  it  is  of  great  service  to  the  cestui  que 
trusty  as  it  preserves  his  propei*ty  from  peculation  and  other  disasters, 
to  which,  if  it  were  left  to  the  mere  discretion  of  the  trustee,  it  would 
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necessarily  be  subject ;  yet,  on  the  other  hand,  it  creates  great 
embarrassments  to  purchasers  in  many  cases ;  and  especially,  where, 
as  in  cases  of  infancy,  the  paiiies  in  interest  are  incapable  of  giving 
a  valid  assent  to  the  receipt  and  application  of  the  purchase-money 
by  the  trustee.^ 

§  1125.  The  doctrine  is  not  universally  true,  that  a  purchaser, 
having  notice  of  a  trust,  is  bound  to  see  that  the  trust  is  in  all 
cases  properly  executed  by  the  trustee.  As  applied  to  the  cases 
of  sales,  authorized  to  be  made  by  trustees  for  particular  purposes 
(which  is  the  subject  of  our  present  inquiries),  the  doctrine  is  not 
absolute,  that  the  purchaser  is  bound  to  see  that  the  money  raised 
by  the  sale  is  applied  to  the  very  purposes  indicated  by  the  trust. 
On  the  contrary,  there  are  many  qualifications  and  limitations  of 
the  doctrine  in  its  actual  application  to  sales  both  of  personal  and 
of  real  estate. 

§  1126.  The  best  method  of  asceitaining  the  true  nature  and 
extent  of  these  qualifications  and  limitations  will  be  by  a  separate 
consideration  of  them,  as  applied  to  each  kind  of  estate,  since  the 
rules  which  govern  them  are,  in  some  respects,  dissimilar,  owing  to 
the  greater  power  which  a  testator  has  over  his  real,  than  he  has 
over  his  personal,  estate.^  In  regard  to  real  estate,  it  is  well  known, 
that,  at  the  common  law,  it  was  not  bound,  even  for  the  specialty 
debts  of  the  testator,  except  in  the  hands  of  his  heir ;  although,  by 
3  W.  &  M.  ch.  14,  it  is  made  liable  for  such  debts  in  the  hands  of 
his  devisee.  But,  as  to  simple  contract  debts,  until  a  very  recent 
period,  the  real  estate  of  deceased  persons  was  not  liable  for  the 
payment  of  any  such  debts.  The  statute  of  3rd  and  4th  William  IV. 
ch.  104,  has  made  all  such  real  estate  liable,  as  assets  in  equity,  for 
the  payment  of  all  debts,  whether  due  on  simple  contract  or  by 
speciality.^  But,  as  to  personal  estate,  it  was  at  the  common  law, 
and  still  remains,  directly  liable  to  the  payment  of  all  debts  ;  or,  as 
it  is  commonly  expressed,  it  goes  to  the  executors,  as  assets  for 


»  Mr.  Butler's  note  to  Co.  Litt.  290  /;, 
note  (1),  §  12;  in  Balfour  v.  Wellaiul, 
16  Ves.  166,  Sir  William  Grant  expreased 
his  dissatisfaction  with  tho  doctrine,  in 
the  following  terms  :  "  The  objectiou  is, 
tliat,  if  they  misemploy  tho  price,  the 
puitilmser  may  be  called  upon  to  pay  tlie 
money  over  again  ;  in  other  woi^s,  that 
the  purchaser  is  bound  to  see  to  the  appli- 
cation of  the  purchase-money.  I  think 
tho  doctrine  upon  that  i)oint  has  been 
carried  further  than  any  sound  c<iuitablc 
jTi'inciple  will  warrant.  Where  the  net  is 
a  breach  of  duty  in  the  tioisteo,  it  is  very 
fit  that  those  who  deal  with  him  sliould 
be  affected  by  an  act,  tending  to  defeat 


the  trust,  of  which  they  have  notice.  But, 
whero  the  sale  is  made  by  the  trustee,  in 
l)erformanco  of  his  duty,  it  seems  extra- 
ordinary that  he  should  not  be  able  to  do 
what  one  should  think  incidental  to  the 
right  exercise  of  his  power ;  that  is,  to 
give  a  valid  dischai^  for  the  purchase* 
money."  See  also  Mr.  Sugden*s  Kemarks, 
Sugden  on  Vendors,  ch.  11,  §  1,  pp.  515, 
62a  to  631,  7th  edition  ;  id.  Uth  edit.  ch. 
11,  vol.  2,  pp.  80  to  66. 

-  Sugden  on  Vendoi-s,  ch.  11,  p.  515, 
7th  edit ;  id.  9th  edit.  vol.  2,  cli.  1,  p.  30. 

^  WiUiams*s  l^aw  of  Executors  and  Ad- 
ministrators, Ft.  4,  B.  1,  ch.  2,  $  1,  p. 
1204  (2d  edit.  1888). 
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creditors,  to  be  applied  in  a  due  course  of  administration.^  It  is, 
therefore,  in  a  strict  sense,  a  trust  fund  for  the  payment  of  debts 
generally.^  We  shall  presently  see,  how  this  consideration  bears 
upon  the  topic  now  under  discussion. 

§  1127.  The  general  principle  of  courts  of  equity  in  regard  to  the 
duty  of  purchasers  (not  especially  exempted  by  any  provision  of  the 
author  of  the  trust),  in  cases  of  sales  of  property,  or  charges  on 
property  under  trusts  (for  there  is  no  difiference,  in  point  of  law, 
between  sales  and  charges),  to  see  to  the  application  of  the  purchase- 
money,  was  this  :  that,  wherever  the  trust  or  charge  was  of  a  defined 
and  limited  nature,  the  purchaser  must  himself  have  seen  that  the 
purchase-money  was  applied  to  the  proper  discharge  of  the  trust ;  but, 
wherever  the  trust  was  of  a  general  and  unlimited  nature,  he  need 
not  have  seen  to  it.*^  Thus,  for  example,  if  a  trust  were  created  to 
sell  for  the  payment  of  a  portion,  or  of  a  mortgage,  there,  the 
purchaser  must  have  seen  to  the  application  of  the  purchase-money 
to  that  specified  object.  If,  on  the  other  hand,  a  trust  were  created, 
a  devise  made,  or  a  charge  established,  by  a  party  for  the  payment 
of  debts  generally,  the  purchaser  was  exempted  from  any  such  obliga- 
tion.* 

§  1128.  Let  us,  in  the  first  place,  consider  the  doctrine,  in  itd 


^  Siigden  on  Vendors,  ch.  11,  p.  515, 
7th  edit.  ;  id.  9tli  edit.  vol.  2,  ch.  11,  p.  3. 

2  Ibid. 

>  1  Mad.  Pr.  Ch.  352,  496  ;  2  Mad.  Pr. 
Ch.  103.  In  Elliott  v.  Merryman,  Barn- 
ard. Ch.  78  (cited  and  approved  in  Shaw 
V.  Borrer,  1  Keen,  574),  the  Master  of  the 
Rolls  said  :  "The  general  rule  is,  that,  if 
a  trust  dii'ects  that  land  should  be  sold  for 
payment  of  debts  generally,  the  purchaser 
IS  not  bound  to  see  that  the  money  be 
rightly  applied.  If  the  trust  directs  that 
land  should  be  sold  for  the  payment  of 
certain  debts,  mentioning  in  particular  to 
whom  those  debts  arc  owing,  tne  purchaser 
is  bound  to  see  that  the  money  is  applied 
for  payment  of  those  debts.  The  present 
case,  indeed,  does  not  faU  within  either  of 
these  rules,  because  hei*e  lands  are  not 
given  to  be  sold  for  the  payment  of  debts, 
but  are  only  charged  with  such  payment. 
However,  the  question  is,  whether  that 
circumstance  makes  any  difference,  and 
his  honour  \ma  of  opinion  that  it  did  not. 
And,  if  such  a  distinction  was  to  be  made, 
the  consequence  would  be,  that,  whenever 
lands  are  charged  with  the  payment  of 
debts  generally,  they  never  could  be  dis- 
charged of  that  trust,  without  a  suit  in 
this  court,  which  would  be  extremely  in- 
convenient. No  instances  have  been  pro- 
duced, to  show  that,  in  any  other  respect, 
the  charging  land  with  the  payment  of 
debtif  difters  from  the  directing  them  to  be 


sold  for  such  a  purpose;  and,  therefore, 
there  is  no  reason,  that  a  difference  should 
be  established  in  this  respect.  The  only 
objection,  that  seemed  to  be  of  weight 
with  regard  to  this  matter  is,  tlrnt,  where 
lands  are  appointed  to  be  sold  for  the  pay- 
ment of  debts  generally,  the  trust  may  be 
said  to  be  |)erformed  as  soon  as  those  lands 
are  sold  ;*but,  where  they  are  only  charged 
with  the  payment  of  debts,  it  may  be  said, 
that  the  tiiist  is  not  performed  till  these 
debts  are  dischai^^d.  And  so  far,  indeed, 
it  is  true,  that  where  lands  are  charged 
with  the  payment  of  annuities,  those  lands 
will  be  charged  in  the  hands  of  a  pur- 
chaser, because  it  was  the  very  purpose  of 
making  the  lands  a  fund  for  that  payment, 
that  it  should  be  a  constant  and  subsisting 
fund ;  but  where  lands  are  not  burdened 
with  such  a  subsisting  charge,  the  pur- 
chaser ought  not  to  be  bound  to  look  to 
the  application  of  the  money ;  and  that 
seems  to  he  the  true  distinction."  See 
also  Shaw  v,  Bon-er,  1  Keen,  559,  575, 
576  ;  post,  §  1131 ;  Wood  v.  White,  4 
Mylne  &  Craig,  460,  481,  482. 

*  Elliott  V.  Merryman,  Barnard.  Ch. 
78  ;  s.  0.  2  Atk.  42,  cited  and  approved  in 
Shaw  V.  Borrer,  1  Keen,  673,  574  ;  Walker 
V,  Smallwood,  Ambler,  676 ;  Bonney  v. 
Kidgard,  1  Cox,  145 ;  Jenkins  v.  Hiles,  6 
Ves.  654  ;  Braithwaite  v.  Britain,  1  Keen, 
206,  222. 
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application  to  personal  estate,  including  therein  leasehold  estates, 
which  are,  equally,  with  personal  chattels,  subject  to  the  payment 
of  debts.  And  here  the  rule  was,  that  the  personal  estate  being 
liable  for  the  payment  of  the  debts  of  the  testator  generally,  the 
purchaser  of  the  whole,  or  any  part  of  it,  was  not,  upon  the  principle 
already  stated,  bound  to  see.  that  the  purchase-money  was  applied  by 
the  executor  to  the  discharge  of  the  debts  ;  for  the  trust  was  general 
and  unlimited,  it  being  for  the  payment  of  all  debts.  It  is  true,  that 
there  was  an  apparent  exception  to  the  i-ule;  and  that  is,  that  he 
must  have  been  a  bond  JUle  purchaser,  without  notice,  that  there 
are  no  debts ;  and  he  must  not  have  colluded  with  the  executor  in 
any  wilful  misapplication  of  the  assets.^  But  this  proceeded  upon 
the  ground  of  fraud,  which  is  of  itself  sufficient  to  vacate  any  tmns- 
action  whatsoever. 

§  1129.  It  made  no  difference  in  the  application  of  this  general 
doctrine  as  to  the  personal  estate,  that  the  testator  had  directed 
his  real  estate  to  be  sold  for  the  payment  of  his  debts,  whether  he 
specified  the  debts  or  not ;  or  that  he  had  made  a  specific  bequest 
of  a  part  of  his  personal  estate  for  a  particular  purpose,  or  to  a 
pai*ticular  person,  although  such  specific  bequest  were  known  to 
the  purchaser,  if  he  had  no  reason  to  suspect  any  fraudulent 
purpose.-  The  gi'ound  of  this  doctrine  was,  that,  othei-wise,  it 
would  have  been  indispensable  for  a  person,  before  he  could  become 
the  purchaser  of  any  personal  estate,  specifically  bequeathed,  to  come 
into  a  court  of  equity  to  have  an  account  taken  of  the  assets  of  the 
testator,  and  of  the  debts  due  from  him,  and  in  order  to  ascertain 
whether  it  was  necessary  for  the  executor  to  sell ;  w^hich  would  be 
a  most  serious  inconveni^pce,  and  greatly  retard  the  due  settlement 
of  estates.'"^ 

§  1130.  In  the  next  place,  in  regard  to  real  estate.  Where  there 
was  a  devise  of  real  estate  for  the  payment  of  debts  generally,  or 
the  testator  charged  his  debts  genei-ally  upon  his  real  estate,  and 
the  money  was  raised  by  the  trustee  by  sale  or  mortgage,  the  same 
rule  applied  as  in  cases  of  personalty,  that  the  purchaser  or  mort- 
gagee was  not  bound  to  look  to  the  application  of  the  purchase- 
money  ; '  and  for  the  same  reason,  namely,  the  unlimited  and 
general  nature  of  the  trust,  and  the  difficulty  of  seeing  to  the 
application  of  the  purchase  or  mortgage  money,  without  an  account 

*  Hill  V.  Simpson,  7   Ves.   152  ;  aiUe,  '  Ewer  r.  Corbet,  2  P.  Will.  148  ;  Lanp- 

§8  422  to  424.  ley  v.  Earl  of  Oxfonl,  Ambler,  17  ;  i»l. 

2  Ibid.  ;  Co.  Litt  2P0  6,  Butler's  note  App.  C.  p.  797,  Blunt's  edit. 

(1)    §  12 ;  Humble  r.  Bill,  2  Vem.  444,  *•  Robinson  r.  Lowater,  6  De  G.,  M.  & 

and  Mr.  Raitliby's  note ;  Ewer  r.  Corbet,  G.  272 ;  Storry  v.  Walsb,  18  Be4iv    559 

2  P.  Will.  148  :  Nugent  r.  Giffonl,  1  Atk.  Greetham  r.  Colton,'34  Bear.  615. 
468  ;  Elliott  r,  Merryman,  2  Atk.  41. 
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of  all  the  debts  and  assets  under  the  superintendence  of  courts  of 
equity.^ 

§  1131.  In  the  case  of  sales  of  real  estate  for  the  payment  of  debts 
generally,  the  purchaser  was  not  only  not  bound  to  look  to  the 
application  of  the  purchase-money  ;  but,  if  more  of  the  estate  were 
sold  than  is  sufficient  for  the  purposes  of  the  trust,  it  would  not  be 
to  his  prejudice.-  Nor  would  it  make  any  difiFerence,  in  cases  of 
this  sort,  whether  the  testator  charged  both  his  personal  and  real 
estate  with  payment  of  his  debts,  or  the  real  only ;  for,  ordinarily 
the  personal  estate,  unless  specially  exempted,  is  the  primary  fund  ; 
and,  if  exempted,  still  the  charge  on  the  real  estate  was  general  and 
unlimited.^  Nor  would  it  make  any  difference,  whether  the  devise 
directed  the  sale  of  the  real  estate  for  the  payment  of  debts,  or  only 
charges  the  real  estate  therewith.*  Nor  would  it  make  any  difference, 
that  the  trust  was  only  to  sell,  or  was  a  charge  for  so  much  as  the 
personal  estate  is  deficient  to  pay  the  debts.^  Nor  would  it  make 
any  difference,  that  a  specific  part  of  the  real  estate  was  devised  for 
a  particular  purpose  or  trust,  if  the  whole  real  estate  were  charged 
with  the  payment  of  debts  generally  by  the  will.*  If,  however,  the 
trustees  had  only  a  power  to  sell  and  not  an  estate  devised  to  them, 
then,  unless  the  personal  estate  were  deficient,  the  power  to  sell  did 
not  arise.^ 

§  1131  a.  The  rule  in  all  these  cases,  that  the  purchaser  or  mort- 
gagee was  not  bound  to  look  to  the  application  of  the  purchase- 
money,  was  subject  to  an  obvious  exception,  that,  if  the  purchaser  or 
mortgagee  were  knowingly  a  party  to  any  breach  of  trust,  by  the  sale 
or  mortgage,  it  afforded  him  no  protection.*  One  obvious  example 
of  this  is,  where  a  devisee  himself  had  a  right  to  sell,  but  he  sold 
to  pay  his  own  debt,  which  is  a  manifest  breach  of  trust,  and  the 
party  who  concuiTed  in  the  sale  was  aware  or  had  notice  of  the  fact, 
that  such  is  its  object ;  for  in  such  a  case  they  are  coadjutors  in  the 
fraud.' 

§  1132.  But  where  in  cases  of  real  estate,  the  trust  was  for  the 


1  1  Eq.  Abr.  858,  C.  pi.  1,  4  ;  William- 
son  V.  Curtis,  8  Bro.  Ch.  96 ;  Powitt  v. 
Giiyon,  1  Bro.  Ch.  186,  and  Mr.  Belt's 
note  ;  Shaw  v,  Bon-or,  1  Keen,  659,  573 
to  576 ;  Ball  v.  Harris,  4  Mylne  k  Craig, 
420. 

3  See  cases  cited  in  last  note  ;  Spaulding 
V.  Shalmer,  1  Vem.  801. 

3  Ibid.  ;  Co.  Litt.  290  6,  Butler's  note 
(1),  §  12  ;  Cutler  v.  Coxeter,  2  Vem.  802  ; 
French  r.  Chichester,  2  Veni.  568  ;  Shaw 
i».  Borrer,  1  Keen,  669,  675,  676. 

••  Miott  V.  Merryman,  Barnard.  78 ; 
Shaw  V.  BoiTcr,  1  Keen,  559,  574  to  576  ; 
Ball  r.  Harris,  4  Mylne  &  Craig,  264. 


»  Ibid.  p.  581 ;  Co.  Litt  290  ft,  Butler  s 
note  (1),  §  12. 

^  Shaw  r.  Borrer,  1  Keen,  659,  574  to 
576.  The  same  doctrine  was  expressly 
affirmed  by  Lord  Cottenham  in  Ball  r. 
Harris,  4  Mylne  &  Craig,  264,  267.  See 
also  £lliott  V.  Merryman,  Barnard.  Ch.  78 ; 
Bailey  v,  Ekins,  7  Ves.  319,  323  ;  Dolton 
V,  Hewen,  6  Mad.  9. 

^  Ibid. 

^  Eland  v.  Eland,  4  Mylne  k  Craiff, 
420,  427  ;  Watkins  v.  Cheek,  2  Sim.  k 
Stu.  199. 

•  See  cases  cited  in  last  note. 
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payment  of  legacies,  or  of  specified  or  scheduled  debts,  the  rule  was 
different ;  for  they  are  ascertained ;  and  the  purchaser  must  have 
seen,  and,  in  the  view  of  the  court  of  equity,  he  was  bound  to  see, 
that  the  money  was  actually  applied  in  discharge  of  thera.^  On  the 
other  hand,  cases  occurred,  where  the  devise  was  for  the  payment 
of  debts  generally,  and  also  for  the  payment  of  legacies,  and  then 
the  trust  became  a  mixed  one.  In  such  a  case,  the  purchaser  was 
not  bound  to  see  to  the  application  of  the  purchase-money ;  because 
to  have  held  him  liable  to  see  the  legacies  paid,  would,  in  fact,  have 
involved  him  in  the  necessity  of  taking  an  account  of  all  the  debts 
and  assets.^ 

§  1133.  Where  the  time  directed  by  the  devise  for  a  sale  of  the 
real  estate  had  arrived,  and  the  persons  entitled  to  the  money  wei*e 
infants,  or  were  unborn ;  there,  the  purchaser  was  not  bound  to  see 
to  the  application  of  the  purchase-money,  because  he  might  otherwise 
have  been  implicated  by  a  trust  of  long  duration."  But,  if  an  estate 
were  charged  with  a  sum  of  money,  payable  to  an  infant  at  his 
majority;  there,  the  purchaser  was  bound  to  see  the  money  duly 
paid  on  his  arrival  at  age ;  for  the  estate  would  remain  chai'geable 
with  it  in  his  hands.^ 

§  1134.  Where  the  trusts  were  defined,  and  yet  the  money  was  not 
merely  to  be  paid  over  to  third  persons,  but  was  to  be  applied  by 
the  trustees  to  certain  purposes,  which  required,  on  their  part,  time, 
deliberation,  and  discretion,  it  seems  that  the  purchaser  was  not 
bound  to  see  to  the  due  application  of  the  purchase-money ;  ^  as, 
where  it  was  to  pay  all  debts,  which  should  be  ascertained  within 
eighteen  months  after  the  sale  ;  or  where  the  trustees  were  to  lay 
out  the  money  in  the  funds,  or  in  the  purchase  of  other  lands  upon 
certain  trusts.^ 

§  1135.  These  are  some  of  the  most  important  and  nice  distinctions 
which  have  been  adopted  by  courts  of  equity  upon  this  intricate 
topic ;  and  they  lead  strongly  to  the  conclusion,  to  which  not  only 
eminent  jurists,  but  also  eminent  judges,  have  arrived,  that  it  would 
have  been  far  better  to  have  held  in  all  cases,  that  the  party,  having 
the  right  to  sell,  had  also  the  right  to  receive  the  purchase-money 


>  Eland  r.  Eland,  4  Mylnc  &  Craig,  420, 
427  ;  Watkins  v.  Cheek,  2  Sim.  &  Stu. 
199 ;  Horn  r.  Honi,  2  Sim.  &  Stu.  448. 
Tho  purchaser,  under  a  dorree,  is  bound 
to  see  tliat  tlie  directions  of  the  decree  are 
ol)pycd.  Colclough  v.  Sterum,  3  Bligh, 
181.  But  sec  Coombs  v,  Jordan,  3  Bland, 
284;    Wilson    r.   Davissou,   2  Robinson, 

-  Rogers  v.  Skillicome,  Ambler,  188, 
and  Mr.  Blunt's  note ;  Johnson  v,  Kennett, 
6  Sim.  384  ;  Eland  v.  Eland,  4  Mvlne  ii 


Craig,  420 ;  Watkins  r.  Cheek,  2  Sim.  & 
Stu.  199  ;  Johnson  r.  Kennett,  6  Simons, 
384  ;  s.  i\  3  Mylne  &  Keen,  624. 

*  Sowarsby  r.Lacy,  4  Jilad.  142  ;  Laven- 
<lcr  r.  Stanton,  6  Mad.  46  ;  Breedon  r 
Breedon,  1  Russ.  k  Mylne,  413. 

"*  Ibid.  ;  Dickinson  r.  Dickinson,  3  Bro 
Ch.  19. 

-  Balfour    r.   Welland,    16    Ves.    151  ; 
Lo<'ke  r.  Lonias,  5  De  0.  &  Sm.  320. 

«  Ibid. 
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without  any  further  responsibility  on  the  part  of  the  purchaser,  as  to 
its  application. 

§  1135  a.  The  view  taken  in  the  text  that  the  purchaser  from  a 
trustee  ought  not  to  be  saddled  with  the  responsibility  of  seeing  that 
the  purchase-money  was  properly  applied^  has  been  adopted  by  the 
Legislature,  for  by  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145,  s.  29) 
it  was  provided  "that  the  receipts  in  writing  of  any  trustees  or 
trustee  fm^  any  moTiey  payable  to  them  or  him,  by  reason  or  in  the 
exercise  of  any  trusts  or  powers  reposed  or  vested  in  him  or  them, 
shall  be  suflScient  discharges  for  the  money  therein  expressed  to  be 
received,  and  shall  effectually  exonerate  the  persons  paying  such 
money  from  seeing  to  the  application  thereof,  or  from  being  answer- 
able for  any  loss  or  misapplication  thereof."  ^  And  though  section 
29  of  Lord  Cran worth's  Act  was  repealed  by  the  Conveyancing  Act, 
1881,  yet  by  section  36  of  that  Act  the  provisions  contained  in  Lord 
Cranworth's  Act  were  re-enacted.  And  by  section  40  of  the  Settled 
Land  Act,  1882,  it  is  provided  that  the  receipt  in  writing  of  the 
trustees  of  a  settlement  or  where  one  trustee  is  empowered  to  act 
of  one  trustee  or  of  the  personal  representative  or  representatives 
of  the  last  surviving  or  continuing  trustee  for  any  money  or 
securities  paid  or  transferred  to  the  trustees,  trustee,  representatives, 
or  representative  as  the  case  may  be,  effectually  discharges  the  payor 
or  transferor  therefrom  and  from  being  bound  to  the  application  or 
being  answerable  for  any  loss  or  misapplication  thereof,  and,  in  case 
of  a  mortgagee  or  other  person  advancing  money,  from  being  con- 
cerned to  see  that  any  money  advanced  by  him  is  wanted  for  any 
purpose  of  this  Act  or  that  no  more  than  is  wanted  is  raised. 

>  A  previous  Act,  The  Property  and  &(m4./S{2«  paying  any  purchase  or  mortgage- 
Trustee  Relief  Amendment  Act  (22  &  28  money  due  on  an  express  or  implied  trust 
Vict  c.  85,  s.  23),  had  exonerated  persons      on  receiving  a  receipt  from  the  trustee. 
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CHAPTER    XXXII. 

CHARITIES. 

§  1186.  Charities  an  important  brancli  of  tnists. 

§  1137.  The  civil  law  regarded  charities  with  favour. 

§  1188.  So  also  did  it  all  gifts  for  public  purposes.  « 

§  1139.  How  charities  wore  sustained  by  the  civil  law. 

§  1140.  Not  allowed  to  fail  for  want  of  trustee,  or  object. 

§  1141.  Law  of  charities  derived  through  the  civil  law,  but  chiefly  matured  by 
Christianity. 

§  1142.  English  law  of  charities  before  statute  of  Elizabeth. 

§  1143-1145.  Equity  having  recognized  charitable  bequests  as  valid  led  to  the  statute 
of  Elizabeth. 

§  1146.  At  common  law,  bequests  for  charity  required  trustee. 

§  1147.  Doubt  whether  original  bill  lay,  in  cases  of  charity,  before  statute  of  Eliza- 
beth. 

§  1148-1154  b.  It  seems  to  bo  settled  finally,  that  equity  did  sustain  charitable 
bequests,  independent  of  the  statute. 

§  1155.  Since  the  statute  of  Elizabeth,  the  jurisdiction  is  confined  to  the  objects  there 
enumerated. 

§  1156.  Trusts  too  indefinite  are  void,  and  the  tmstee  holds  for  him  who  is  legally 
entitled. 

§11 56  a,  1157.  Bequests  void  for  uncertainty  under  the  statute. 

§  1158.  The  bequ&sts  must  be  charitable  within  statute. 

§  1159.  Abstract  of  the  provisions  of  statute  of  Elizabeth. 

§  1160.  Enumeration  of  charitable  uses  specified  in  statute. 

§  1161.  Cliancery  has  jurisdiction  of  charities  by  bilL 

§  1162.  The  original  jm'isdiction  clear  before  statute. 

§  1163.  The  form  of  proceeding  is  by  information  of  the  attorney -general. 

§  1164,  1164  a,  1164  6,  1164  c.  WiiRt  charities  come  within  the  .statute, 

§  1165.  Bequests  for  charity  liberally  construed. 

§  1165  a.  Bequest  for  museum  not  a  charity. 

§  1166.  Legacy  lapsed,  as  to  trustees,  enforced  for  charity. 

§  1167.  Equity  supplies  defects  in  charitable  bequests. 

§  1168.  Equity  will  substitute  legal  for  illegal  object. 

§  1169,  1170.  This  doctrine,  q/jires,  dates  early  in  the  civil  law,  and  will  be  enforced 
even  when  there  is  no  legal  trustee  in  existence. 

§  1170  a.  Charities  so  given  that  the  objects  fail,  will  be  given  by  the  court  to  kindred 
objects,  upon  a  new  scheme  drawn  up  under  the  direction  of  the  court 

§  1171.  Equity  will  supply  defects  in  conveyances  to  charity. 

§  1171  a.  Dedication  of  lands  to  charitable  use. 

§  1172.  Charities  sustained  with  marked  qualification  of  will  of  testator. 

§  1173.  Often,  in  former  times,  sustained  by  forced  constructions. 

§  1174.  These  decisions  cannot  now  be  disregarded. 

§  1175.  Charities  cannot  be  altered  after  death  of  donor. 

§  1176.  Will  not  be  diverted  from  original  purpose. 


§  1136,1137.] 


CUAHITIES. 


787 


§  1177.  Court  of  equity  acts  on  failure  of  trustee. 

§  1178.  Accumulations  applied  to  kindred  objects. 

§  1178  a.  Trustee  changed  for  incapacity  or  unfaithfulness. 

§  1178  &.  New  scheme  may  extend  to  new  objects. 

§  1178  c.  The  court  will  exercise  a  discretion  in  the  application  of  accretions  to  charity 
funds. 

§  1179.  Charitable  legacies  abate  in  proportion  to  others. 

§  1180,  1180  a.  Assets  not  marshalled  to  support  prohibited  charities. 

§  1182.  Bequests  for  specific  charity,  which  fails,  go  to  personal  representative. 

§  1183.  Greneral,  indefinite,  private  charities,  not  within  statute,  and  void. 

§  1184.  Bequests  for  foreign  charities,  not  illegal,  here  carried  into  effect 

§  1185.  Conflict  with  mortmain  acts  will  not  avoid  such  bequests. 

§  1186.  Will  order  money  paid  to  trustees  in  foreign  state. 

§  1187.  Courts  of  equity  may  control  charities,  as  trusts. 

§  1188.  Jurisdiction  of  chancellor,  personal,  under  statute. 

§  1189.  May  also  proceed  by  original  bill  or  by  information. 

§  1190.  The  king  administers  indefinite  charities ;  the  court  those  whoso  objects  and 
trustees  are  defined. 

§  1191.  Trustees  have  the  right  to  administer  charities,  in  discretion.  lA&y  be  re* 
moved  for  neglect  of  duty,  by  court  of  chancery. 

§  1191  a.  The  will  of  donor  deducible  from  his  known  opinions. 

§1192.  The  informer  of  charities  sometimes  made  a  beneficiaiy. 

§1192/1.  Charitable  trusts  not  affected  by  statutes  of  limitation  or  lapse  of  time. 

§  1136.  It  is  in  cases  of  wills  also  that  we  most  usually  find  provi- 
sions for  public  Charities  ;  and  to  the  consideration  of  this  subject, 
constituting,  as  it  does,  a  large  and  peculiar  source  of  equity  jurisdiction 
under  the  head  of  trusts,  we  shall  now  proceed. 

§  1137.  It  is  highly  probable  that  the  rudiments  of  the  law  of 
charities  were  derived  from  the  Boman  or  civil  law.^  One  of  the 
earliest  fruits  of  the  Emperor  Constantino's  real  or  pretended  zeal 
for  Christianity  was  a  permission  to  his  subjects  to  bequeath  their 
property  to  the  Church.^  This  permission  was  soon  abused  to  so 
great  a  degree .  as  to  induce  the  Emperor  Yalentinian  to  enact  a 
mortmain  law,  by  which  it  was  restrained.'  But  this  restraint  was 
gradually  relaxed ;  and  in  the  time  of  Justinian  it  became  a  fixed 
maxim  of  Boman  jurisprudence,  that  legacies  to  pious  uses  (which 
included  all  legacies  destined  for  works  of  piety  or  charity,  whether 


^  In  Lord  Chief  Justice  Wilmot's  notes 
of  his  opinions  (pp.  53,  54),  it  is  said : 
**  Donations  for  public  purposes  were  sus- 
tained in  the  civil  law,  and  applied  when 
illegal  cy  pres  to  other  purposes,  one  hun- 
dfeil  years  before  Christianity  was  the 
religion  of  the  Empire. "  And  for  this  is 
cited  Dig.  Lib.  33,  tit.  2,  De  Usu  et  Usu- 
fruc.  Legatorum,  §§  16,  17. 
3  Cod.  Theodos.  Lib.  16,  tit.  2,  1.  L 
3  Cod.  Theodos.  Lib.  16,  tit.  2,  L  20. 
To  those  who  may  not  be  familiar  with 
the  term  *' mortmain,"  it  maybe  proper 
to  state  that  the  statutes  in  England, 
which  prohibit  corporations  from  taking 
lands  by  devise,  even  for  charities,  except 
in  certain  special  cases,  are  generally  called 
the  Statutes  of  Mortmain,  mortiid  jnanUf 


for  the  reason  of  which  appellation  Sir 
Edward  Coke  offers  many  conjectures. 
But  (says  Mr.  Justice  Blackstone,  i  Black. 
Comm.  479),  there  is  one  which  seems 
more  probable  than  any  that  he  has  given 
us,  namely,  that  these  purchases  being 
usually  made  hj  ecclesiastical  bodies,  the 
members  of  which  (being  professed)  were 
reckoned  dead  persons  in  law  ;  land,  there- 
fore, holden  by  them  miffht,  with  great 
propriety,  be  said  to  be  held  in  moHud 
manu.  The  word  is  now  commonly  em- 
ployed to  designate  all  prohibitory  laws 
which  limit,  restrain,  or  annul  gifts,  grants, 
or  devises  of  lands  and  other  corporeal 
hereditaments  to  charitable  uses.  See.  on 
this  subject,  2  Black.  Comm.  268  to  274. 
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they  related  to  spiritual  or  to  temporal  concerns)  were  entitled  to 
peculiar  favour,  and  to  be  deemed  privileged  testaments.^ 

§  1138.  Thus,  for  example,  a  legacy  of  ornaments  for  a  church,  a 

legacy  for  the  maintenance  of  a  clergyman  to  instruct  poor  children, 

and  a  legacy  for  their  sustenance,  were  esteemed  legacies  to  pious 

and   charitable   uses.^     In  all   these  cases  the  bequests  had  their 

charitable  motives,  independent  of  the  consideration  of  the  merit  of 

the  particular  legatees.     But  other  legacies,  although  not  of  a  pious 

or  charitable  nature,  but  yet  for  objects  of  a  public  nature,  or  for  a 

general  benefit,  were  also  deemed  entitled  to  the  like  encouragement 

and  protection.     Thus,  for  example,  a  legacy  destined  for  some  public 

ornament,  or  for  some  public  use,  such  as  to  build  a  gate  for  a  city, 

or  for  the  embellishment  and  improvement  of  a  public  street  or 

square,  or  as  a  prize  to  persons  excelling  in  an  art  or  science,  was 

deemed  a  privileged  legacy,  and  of  complete  validity.'     "  Si  quid 

relictum  sit  civitatibus,  omne  valet,  sive   in  distributionem   relin- 

quatur,  sive  in  opus,  sive  in  alimenta,  vel  in  eruditionem  puerorum, 

sive  quid  aliud."  *    Again :  "  Civitatibus  legari  potest  etiam,  quod  ad 

honorem  omatumque  civitatis  pertinet.     Ad  omatum  ;  puta,  quod 

instruendum  forum,  theatrum,  stadium,  legatum  fuerit.    Ad  honorem  ; 

puta,  quod  ad  munus  edendum,  venationemve,  ludos  sceiiicos,  ludos 

Circenses,  relictum  fuerit ;  aut,  quod  ad  divisionem  singulorum  civium 

vel  epulam,  relictum  fuerit.     Hoc  amplius,  quod  in  alimenta  infirmas 

setatis  (puta  senioribus,  vel  pueris,  puellieque),  relictum  fuerit ;  ad 

honorem  civitatis  pertinere  respondetur."  ^ 

§  1189.  The  construction  of  testaments  of  this  nature  was  most 
liberal ;  and  the  iegacies  were  never  permitted  to  be  lost,  either  by 
the  uncertainty  or  failure  of  the  persons  or  objects  for  which  they 
were  destined.  Hence,  if  a  legacy  was  given  to  the  church,  or  to  the 
poor  generally,  without  any  description  of  what  church,  or  what  poor, 
the  law  sustained  it,  by  giving  it  in  the  first  case  to  the  parish  church 
of  the  place  where  the  testator  lived ;  and  in  the  latter  case  to  the 
hospital  of  the  same  place  ;  and  if  there  was  none,  then  to  the  poor 
of  the  same  parish.^  The  same  rule  was  applied  where,  instead  of  a 
bare  legacy,  the  testator  appointed  as  his  heir,  or  devisee,  or  legatee, 
the  church  of  the  poor.  It  was  construed  to  belong  to  the  church,  or 
the  poor  of  the  parish,  where  he  resided^  So  if  a  legacy  were  given 
to  God  (as  seems  sometimes  to  have  been  the  usage  in  the  time  of 
Justinian),  it  was  construed  to  be  a  legacy  to  the  church  of  the  parish 
where  the  testator  resided.^ 

§  1140.  If  the  testator  himself  had  designated  the  person  by  whom 

»  2  Domat,  Civil  Law,  B.  4,  tit.  2,  §  6.  "2  Domat,  B.  4,  tit.  2,  §  6,  art.  1,  p. 

2  2  Domat,  B.  4,  tit.  2,  §  6.  169  ;  Ferriere,  Diet.  h.  t. 

•*  Ibid.  7  2  Domat,  B.  4,  tit.  2,  §  6,  art.  4,  p. 

*  Dig.  Lib.  80,  tit.  1,  1.  117.  169. 

*  Dig.  Lib.  80,  tit.  1.  1.  122.  »  Ibid.  ;  NoTellie,  141,  cap.  9. 
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the  charity  was  to  be  carried  into  effect,  he  was  compellable  to 
perform  it.  If  no  person  was  designated,  the  bishop  or  ordinary  of 
the  place  of  the  testator's  nativity  might  compel  its  due  execution.^ 
And  in  all  cases  where  the  objects  were  indefinite,  the  legacy  was 
carried  into  effect  under  the  direction  of  the  judge  who  had  cognizance 
of  the  subject.®  So  if  a  legacy  was  given  for  a  definite  object,  which 
either  was  previously  accomplished,  or  which  failed,  it  was,  neverthe- 
less, held  valid,  and  applied  under  judicial  discretion  to  some  other 
object*  Thus,  for  example,  if  the  testator  had  left  a  legacy  for 
building  a  parish  church,  or  an  apartment  in  a  hospital,  and  before 
his  death  the  church  or  apartment  had  been  built,  or  it  was  not 
necessary  or  useful,  the  legacy  did  not  become  a  nullity,  but  it  was 
applied  by  the  proper  functionary  to  some  other  purposes  of  piety  or 
charity.*  And  we  shall  presently  see,  that  the  like  doctrine  has  been 
carried  to  a  great  extent  in  the  jurisprudence  of  England  on  the  same 
subject. 

§  1141.  The  high  authority  of  the  Roman  law,  coinciding  with  the 
religious  notions  of  the  times/  could  hardly  fail  to  introduce  these 
principles  of  pious  legacies  into  the  common  law  of  England ;  and 
the  zeal  and  learning  of  the  ecclesiastical  tribunals  must  have  been 
constantly  exercised  to  enlarge  their  operation.  Lord  Thurlow  ^  was 
clearly  of  opinion,  that  the  doctrine  of  charities  grew  up  from  the 
civil  law ;  and  Lord  Eldon,^  in  assenting  to  that  opinion,  has 
judiciously  remarked,  that  at  an  early  period  the  ordinary  had  the 
power  to  apply  a  portion  of  every  man's  personal  estate  to  charity, 
and  when,  afterwards,  the  statute  compelled  a  distribution,  it  is  not 
impossible  that  the  same  favour  should  have  been  extended  to  charity 
in  wills,  which,  by  their  own  force,  purported  to  authorise  such  a 
distribution/  Be  the  origin,  however,  what  it  may,  it  cannot  be 
denied  that  many  of  the  privileges  attached  to  pious  legacies  have 
been  for  ages  incorporated  into  the  English  law.7  Indeed,  in  former 
times,  the  construction  of  charitable  bequests  was  pushed  to  the  most 
alarming  extravagance.  And  although  it  has  been  in  a  great  measure 
checked  in  later  and  more  enlightened  times,  there  are  still  some 
anomalies  in  the  law  on  this  subject  which  are  hardly  reconcilable 
with  any  sound  principles  of  judicial  interpretation,  or  with  any 
.    proper  exercise  of  judicial  authority. 

§  1142.  The  history  of  the  law  of  charities,  prior  to  the  statute 
of  the  43rd  of  Elizabeth,  ch.  4,   which  is  emphatically  called  the 

1  2  Domat,  B.  4,  tit.  2,  §  6,  art.  5, 169  ;  *  Ibid. 

Cod.  Lib.  1,  tit.  8,  J.  28,  §  1.  *  White  v.  White,  1  Bro.  Ch.  Cas.  12. 

»  2  Domat,  B.  4.  tit.  2,  §  6,  art.  6,  p.  «  Moggridge  v.  Thackwell,  7  Ves.  86, 

169  ;  Swinburne,  Pt.  1,  §  16,  p.  104.  69  ;  Milk  v.  Fanner,  1  Meriv.  66,  94,  96. 

»  2  Domat,  B.  4,  tit.  2,  §  6,  art.  6,  p.  ?  Swinb.  on  Wills,  Ft  1,  §  16,  pp.  6^ 
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statute  of  charitable  uses,  is  extremely  obscure.  It  may,  never* 
tbeless,  be  useful  to  endeavour  to  trace  the  general  outline  of  that 
history,  since  it  may  materially  assist  us  in  ascertaining  how  far  the 
present  authority  and  doctrines  of  the  Court  of  Chancery,  in  regai'd 
to  charitable  uses,  depend  upon  that  statute  ;  and  how  far  they  arise 
from  its  general  jurisdiction,  as  a  court  of  equity,  to  enforce  trusts, 
and  especially  to  enforce  trusts  to  pious  uses. 

§  1143.  It  is  not  easy  to  arrive  at  any  satisfactory  conclusion  on 
this  head.  Until  a  comparatively  recent  period,  and  indeed,  until 
the  report  of  the  Commissioners  on  the  Public  Records,  published 
by  Parliament  in  1827  (to  which  our  attention  will  be  more  directly 
drawn  hereafter),  few  traces  could  be  found  in  the  volumes  of  printed 
reports,  or  otherwise,  of  the  exercise  of  this  jurisdiction,  in  any 
shape,  prior  to  the  statute  of  Elizabeth.  The  principal,  if  not  the 
only  cases  then  to  be  found,  were  decided  in  the  courts  of  common 
law,  and  generally  turned  upon  the  question,  whether  the  uses  were 
void  or  not,  within  the  statutes  against  superstitious  uses.  One  of 
the  earliest  cases  is  Porter's  case ;  ^  which  was  a  devise  of  lands, 
devisable  by  custom,  to  the  testator's  wife  in  fee,  upon  condition 
that  she  should  assure  the  lands,  devised  for  the  maintenance  and 
continuance  of  a  free  school,  and  certain  almsmen  and  almswomen ; 
and  it  appeared  that  the  heir  had  entered  for  a  condition  broken, 
and  conveyed  the  same  lands  to  the  queen  It  was  held,  that  the 
use,  being  for  charity,  was  a  good  and  lawful  use,  and  not  void  by 
the  statutes  against  superstitious  uses;  and  that  the  queen  might 
well  hold  the  land  for  the  charitable  uses.  Lord  Loughborough,  in 
commenting  on  this  case,  observed  :  "  It  does  not  appear,  that  this 
court  (that  is  chancery),  at  that  period,  had  cognizance  upon  infor- 
mations for  the  establishment  of  charities.  Prior  to  the  time  of 
Lord  Ellesnlere,^  as  far  as  the  tradition  of  the  times  immediately 
following  goes,  there  were  no  such  informations  as  that  upon  which 
I  am  now  sitting  (that  is,  an  information  to  establish  a  charity)  ; 
but  they  made  out  their  case,  as  well  as  they  could,  by  law."  ^ 

§  1144.  So,  that  the  result  of  Lord  Loughborough's  researches  on 
this  point  was  that,  until  about  the  period  of  enacting  the  statute  of 


M  Co.  22  6,  in  34  and  85  Elizabeth. 
See  also  a  like  decision  in  Partridge  v. 
Walker,  cited  4  Co.  116  b ;  Martid^e  v. 
Martin,  Co.  Eliz.  288  ;  Thetford  School, 
S  Co.  130. 

^  Sir  Thomas  Eserton  was  made  Lord 
ChanceUor  in  89  Elizabeth,  1596,  and  was 
created  Lord  EUesmere,  1  James  I.  1608. 

'  Attorney-General  v,  Bowyer,  8  Yes. 
714,  726.  In  Eyre  v.  Countess  of  Shaftes- 
buiy,  2  P.  Williams,  119,  Sir  Joseph 
Jekyll,  M.  R.,  said  :  "  In  like  manner,  in 
case  of  charity,  the  king  has,  pro  bono 


publico,  an  origii^J  right  to  superintend 
the  case  thereof ;  so  that,  abstracted  from 
the  statute  of  Elizabeth  relating  to  chari- 
table uses,  and  antecedent  to  it  as  well  as 
since,  it  has  been  every  day's  practice 
to  file  informations  in  chanceiy,  in  the 
attorney-general's  name,  for  the  establish- 
ment of  CDsrities.*  Lord  Somers,  in  Caiy 
V.  Bertie,  2  Vem.  883,  842,  made  remarks 
to  somewhat  the  same  puipose,  which  Sir 
Joseph  Jekyll  cited  and  approved.  Pbai, 
§  1148  ;  Attorney-General  v.  Brereton,  2 
Ves.  425,  427. 
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Elizabeth,  bills  were  not  filed  in  chancery  to  establish  charities. 
It  is  remarkable,  that  Sir  Thomas  Egerton  and  Lord  Coke,  who 
argued  Porter'd  case  for  the  queen,  although  they  cited  many 
antecedent  cases,  refer  to  none,  which  were  not  decided  at  law. 
And  the  doctrine  established  by  Porter's  case  is,  that  if  a  feoffment 
is  made  to  a  general  legal  use,  not  superstitious,  although  indefinite, 
although  no  person  is  i/n  esse,  who  could  be  the  cestui  que  use,  yet  the 
feoffment  is  good ;  and  if  the  use  is  bad,  the  heir  of  the  feoffer  will 
bo  entitled  to  enter,  the  legal  estate  remaining  in  him.^ 

§  1145.  The  absence,  therefore,  of  all  authority  derived  from  any 
known  antecedent  equity  decisions  upon  an  occasion  when  they 
would  .probably  have  been  used,  if  any  existed,  did  certainly  seem 
very  much  to  favour  the  conclusion  of  Lord  Loughborough.  And  in 
the  absence  of  any  such  known  antecedent  decisions,  it  was  not  a 
rash  conjecture,  for  it  would  be  but  a  conjecture,  that  Porter's  case, 
having  established  that  charitable  uses,  not  superstitious,  were  good 
at  law,  the  Court  of  Chancery,  in  analogy  to  the  other  cases  of  trusts, 
immediately  after^rards  held  the  feoffees  to  such  uses  accountable  in 
equity  for  the  due  execution  of  them ;  and  that  the  inconveniences 
felt  in  resorting  to  this  new  and  anomalous  proceeding,  from  the 
indefinite  nature  of  some  of  the  uses,  gave  rise,  within  a  few  years, 
to  the  statute  of  43  Elizabeth,  ch.  4.^ 

§  1146.  This  view  might  also  have  some  tendency  to  reconcile  the 
language  of  Lord  Loughborough  with  that  of  an  opposite  character, 
used  upon  other  occasions  by  other  chancellors  and  judges,  in 
reference  to  the  jurisdiction  of  chancery  over  charities,^  as  it  would 
show,  that  in  cases  of  feoffments  to  charitable  uses,  bills  to  establish 
those  uses  might  in  fact  have  been  introduced,  or  brought  into 
familiar  practice,  by  Lord  EUesmere,  about  five  years  before  the 
statute  of  Elizabeth.  This  would  be  quite  consistent  with  the  fact 
that  such  bills  were  not  sustained  where  the  donation  was  to  charity 
generally,  and  no  trust  estate  was  interposed,  and  no  legal  estate 
was  devised,  to  support  the  uses.  It  is  very  certain,  that,  at  law, 
devises  [to  charitable  uses  generally,  without  interposing  a  trustee, 
and  devises  to  a  non-existing  corporation,  or  to  an  unincorporated 
society,  would  have  been,  and  in  fact  were,  held  utterly  void  for  want 
of  a  person  having  a  suflScient  capacity  to  take  as  devisee.*  The 
statute  of  Elizabeth,  in  favour  of  charitable  uses,  cured  this  defect,^ 
and  provided  (as  we  shall  hereafter  have  occasion  more  fully  to 

1  3  Vea.  Jr.  726.  '•Anon.,   1    Ch.   Cas.   207;    Attomey- 

-  There  was,  in  fact,  an  act  passed,  re-  General  v.  Tancred,  1  W.  Bl.  90 ;  s.  c. 

specting  charitable  uses,  in  39  JBlizabeth,  Ambler,  351 ;  Collison's  case,  Hob.  136  ; 

en.  9 ;  but  it  was  repealed  by  the  act  of  s.  c.  Moore,  888 ;  Widmore  v.  WoodrufTe, 

43  Elizabeth,  ch.    4.     Com.  Dig.  CMri-  Ambler,  636,  640 ;  Com.  Dig.  Devise,  K. 

taJble  Uses,  N.  14.  «  Com.    Dig.    CharUabU   Uses,   N.    11 ; 

»  Seo  ante,  §  1143,  note ;  pout,  §  1148.  Com.  Dig.  Chuneery,  2  N.  10. 
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conRider)  a  new  mode  of  enforcing  such  uses  by  a  commissioa  under 
the  dh-ection  of  the  Court  of  Chancery. 

§  1147.  Shortly  after  this  statute,  it  became  a  matter  of  doubt, 
whether  the  Court  of  Chancery  could  gi*ant  relief  by  original  bill  in 
cases  within  that  statute,  or  whether  the  remedy  was  not  confined 
to  the  proceeding  by  commission  under  the  statute.  That  doubt 
remained  until  the  reign  of  Charles  II.,  when  it  was  settled  in 
favour  of  the  jurisdiction  of  the  court  by  original  bill.^  On  one 
occasion,  when  this  very  question  was  argued  before  him,  Lord 
Keeper  Bridgman  -  declared,  "  That  the  king,  as  jxiter  patricB,  may 
inform  for  any  public  benefit  for  charitable  uses,  before  the  statute 
of  30  [43]  of  Elizabeth  for  charitable  uses.  But  it  was  doubted, 
the  court  could  not  by  bill  take  notice  of  that  statute,  so  as  to  grant 
a  relief  according  to  that  statute  upon  a  bill."  ^  On  another  occasion 
soon  afterwards,  where  the  devise  was  to  a  college,  and  was  held 
void  at  law  by  the  judges,  for  a  misnomer,  on  a  bill  to  establish  the 
devise  as  a  charity,  the  same  question  was  argued ;  Lord  Keeper 
Finch  (afterwards  Lord  Nottingham)  held  the  devise  good,  as  an 
appointment  under  the  statute  of  Elizabeth ;  and  he  "  decreed  the 
charity,  though  before  the  statute  no  such  decree  could  have  been 
made."  ^  It  would  seem,  therefore,  to  have  been  the  opinion  of  Lord 
Nottingham,  that  an  original  bill  would  not,  before  the  statute  of 
Elizabeth,  lie  to  establish  a  chaiity,  where  the  estate  did  not  paes  at 
law,  to  which  the  charitable  uses  attached. 

§  1148.  On  the  other  hand,  the  language  of  other  judges  leads  to 
the  conclusion  that  antecedent  to  the  statute  of  Elizabeth,  the  Court 
of  Chancery  did,  in  virtue  of  its  inherent  authority,  exercise  a  large 
jurisdiction  in  cases  of  charities.  In  Eyre  v,  Shaftesbury,^  Sir  Joseph 
Jekyll  said,  in  the  course  of  his  reasoning  on  another  point :  ''  Tn 
like  manner,  in  the  case  of  charity,  the  king,  p7V  bono  pvJblico,  has 
an  original  right  to  superintend  the  care  thereof,  so  that,  abstracted 
from  the  statute  of  Elizabeth  relating  to  charitable  uses,  and  ante- 
cedent to  it  as  well  as  since,  it  has  been  every  day's  practice,  to 
file  informations .  in  chancery,  in  the  attomey-generars  name,  for 


*  AttoTney-General  v.  Newman,  1  Ch. 
Caa.  167  ;  s.  c.  1  Lev.  284  ;  Eyre  v.  Coud- 
tesB  of  Shaftesbury,  2  P.  WiU.  119  ;  At- 
torney-General V,  .Brereton,  2  Ves.  425, 
427 ;  West  v.  Knight,  1  Ch.  Gas.  134  ; 
Anon.,  1  Ch.  Caa.  267  ;  2  Fonbl.  Eq.  B. 
3,  pi.  2,  ch.  1,  §  1 ;  Pariah  of  St.  Dunstan 
V.  Beauchamp,  1  Ch.  Caa.  193. 

^  Attomey-C^eneral  «.  Newman,  1  Ch. 
Caa.  157.  See  also  2  Bkck.  Com.  427  ; 
Lord  Falkland,  Gary  «.  Bertie,  2  Vem. 
342 ;  Gilb.  £q.  172.  See  ahso  Attorney- 
General  V.  Mayor,  &c.  of  Dublin,  1  Bligh 
(N.  a.),  847.  348;   Wilmofs  Notes,  24; 


Shelford  on  Mort  and  Charities,  ch.  4, 
p.  267  ;  Corp.  of  Ludlow  v.  Greenhouse, 
1  Bligh  jx.  8.),  48 ;  Wellbeloved  v,  Jones, 
1  Sim.  '&  Stu.  48  ;  Attorney-General  v. 
Brown,  1  Swanst.  265,  290,  291.  In  At- 
torney-General V.  Mayor  of  Dublin.  1 
Bligh  (K.  8.),  312,  347,  Lord  Bedeadale 
said  that  the  statute  of  Elizabeth  gave  a 
new  remedy ;  but  created  no  new  law  re- 
specting cmirities. 

'  Anon.,  1  Ch.  Caa.  267. 

<  2  P.  WilL  103,  118.  ated  also  7  Vea. 
Jr.  63, 87  ;  And  by  Mr.  Ch.  Justice  WUmot, 
L.  C.-J.,in  Wilmot's  Notes  of  Caaea,  24. 
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the  establishment  of  charities."  In  the  Bailiffs,  &c.  of  Burford  v. 
Lenthall,^  Lord  Hai'dwicke  is  reported  to  have  said:  "The  courts 
have  mixed  the  jurisdiction  of  bringing  informations  in  the  name 
of  the  attorney-general  with  the  jurisdiction  given  them  under  the 
statute  of  Elizabeth,  and  proceed  either  way,  according  to  their 
discretion." 

§  1149.  In  a  subsequent  case,^  which  was  an  information  filed  by 
the  attorney-general  against  the  master  and  governors  of  a  school, 
calling  them  to  account  in  chancery,  as  having  the  general  super- 
intendeucy  of  all  charitable  donations,  the  same  learned  chancellor, 
in  discussing  the  general  jurisdiction  of  the  Court  of  Chancery  on 
this  head,  and  distinguishing  the  case  before  him  from  others,  because 
the  trustees  or  governors  were  invested  with  the  visitatorial  powers, 
said  :  "  Consider  the  nature  of  the  foundation.     It  is  at  the  petition 
of  two  private  persons,  by  charter  of  the  crown,  which  distinguishes 
this  case  from  cases  of  the  statute  of  Elizabeth  on  charitable  uses, 
or  cases  before  that  statute  in  which  this  court  exercised  jurisdiction 
of  charities  at  large.     Since  that  statute,  where  there  is  a  charity 
for  the  peculiar  purposes  therein,  and  no  charter  given  by  the  crown 
to  found  and  regulate  it,  unless  a  particular  exception  out  of  the 
statute,  it  must  be  regulated  by  commission.     But  there  may  be  a 
bill  by  information  in  this  court,  founded  on  its  general  jurisdiction ; 
and  that  is  from  necessity  ;  because  there  is  no/,  charter  to  regulate  it, 
and  the  king  has  a  general  jurisdiction  of  this  kind.    There  must  be 
somewhere  a  power  to  regulate.     But  where  there  is  a  charter,  with 
proper  powers,  there  is  no  ground  to  come  into  this  court  to  establish 
that  charity;  and  it  must  be  left  to  be  regulated   in   the  manner 
the  charter  has  put  it,  or  by  the  original  rules  of  law.     Therefore, 
though  I  have  often  heard  it  said  in  this  court,:  if  an  information 
is  brought  to  establish  a  charity,  and  praying  a  particular  relief  and 
mode  of  regulation,  and  the  party  fails  in  that  particular  relief;  yet 
that  information  is  not  to  be  dismissed,  but  there  must  be  a  decree 
for  the  establishment.^     That  is  always  with  this  dLstincUon,  where 
it  is  a  charity  at  large,  or  in  its  nature,  before  the  statute  of  charitable 
uses ;  but  not  in  the  case  of  charities  incorporated  and  established 
by  the  king's  charter,  under  the  great  seal,  which  are  established  by 
proper  authority  allowed."     And  again :  "  It  is  true  that  an  infor- 
mation in  the  name  of  the  attorney-general,  as  an  officer  of  the 
crown,  was  not  a  head  of  the  stiatute  of  charitable  uses,  because  that 
original  jurisdiction  was  exercised  in  this  court  before.      But  that 
was   always  in  cases  now   provided  for   by   that  statute ;    that   is, 

'  2  Atk.  550  (1743).  »  8.  p.  Attorney-General  v.  Brereton,  2 

2  Attorney-General  v.  Middleton  (1761),       Ves.  425,  427  ;  post,  §  1163. 
2  Ves.  327. 
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charities  at  lai^e,  not  properly  and  regularly  provided  for  in  charters 
of  the  crown." 

§  1150.  It  was  manifestly,  therefore,  the  opinion  of  Lord  Hard- 
wicke,  that,  independent  of  the  statute  of  Elizabeth,  the  Court  of 
Chancery  did  exercise  original  jurisdiction  in  cases  of  charities  at 
large,  which  he  explains  to  mean  charities  not  regulated  by  chai-ter. 
But  it  does  not  appear  that  his  attention  was  called  to  discriminate 
between  such  as  could  take  eflfect  at  law,  by  reason  of  the  interpo- 
sition of  a  feoffee  or  devisee,  capable  of  taking,  and  those  where  the 
purpose  was  general  charity,  without  the  interposition  of  any  trust  to 
carry  it  into  effect.  The  same  remark  applies  to  the  dictum  by  Sir 
Joseph  Jekyll, 

§  llol.  In  a  still  later  case,^  which  was  an  inibrmatioa  to  establish 
a  charity,  and  aid  a  conveyance  in  remainder  to  certain  officers  of 
Christ's  College  to  certain  charitable  uses,  Lord  Keeper  Henley  (after- 
wards Lord  Northington)  is  reported  to  have  said  :  "  The  conveyance 
is  admitted  to  be  defective,  the  use  being  limited  to  certain  officers  of 
the  coi-poration,  and  not  to  the  corporate  body  ;  and,  therefore,  there 
is  a  want  of  proper  persons  to  take  in  perpetual  succession.  The 
only  doubt  is,  whether  the  court  shall  supply  this  defect  for  the 
benefit  of  the  charity,  under  the  statute  of  Elizabeth.  And  I  take 
the  uniform  rule  of  this  court,  before,  at,  and  after  the  statute  of 
Elizabeth,  to  have  been,  that,  where  the  uses  ai*e  charitable,  and  the 
person  has  in  himself  full  power  to  convey,  the  court  will  aid  a  defective 
conveyance. to  such  uses.  Thus,  though  devises  to  corporations  were 
void  under  the  statute  of  Henry  VIII.,  yet  they  were  always  consi- 
dered as  good  in  equity,  if  given  to  charitable  uses."  And  he  then 
proceeded  to  declare,  that  he  was  obliged,  by  the  uniform  course  of 
precedents,  to  assist  the  conveyance ;  and,  therefore,  he  established 
the  conveyance  expressly  under  the  statute  of  Elizabeth. 

§  115^.  There  is  some  reason  to  question,  whether  the  language 
here  imputed  to  Lord  Northington  is  minutely  accurate.  His  lord- 
ship manifestly  aided  the  conveyance,  as  a  charity,  in  virtue  of  the 
statute  of  Elizabeth.  And  there  is  no  doubt,  that  it  has  been  the 
constant  practice  of  the  court,  since  that  statute,  to  aid  defects  in 
conveyances  to  charitable  uses.  But  it  is  by  no  means  clear  that 
such  defects  were  aided,  before  that  statute.  The  old  cases,  although 
arising  before  the  statute,  were  deemed  to  be  within  the  reach  of 
that  statute  by  its  retrospective  language ;  and  were  expressly 
decided  on  that  ground.^    The  very  case  put  of  devises  to  corpora- 

^  Attorney-General  v.  Tancred,  1  W.  Bl.  890,  and  the  cases  cited  in  Eaithby's  note 

90  ;  8.  c.  Ambler,  861  ;  1  Eden,  10.  to  Attorney-General  v.  Eye,  2  Veru.  453  ; 

3  Collison's  case,  Hob.  186  ;  8.  c.  Hoore,  Duke  on  Cliaiit.  74,  77,  88,  84  ;  Bridg. 

888  ;  ibid.  822 ;   Sir  Thomas  Middletou's  on  Chant  866,  870,  879,  880  ;  Duke  on 

case,  Mo«)re,    889;  Eivett'fi   case,  Moore,  Chant.  105  to  113. 
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tions,  which  are  Toid  under  the  statute  of  Henry  VIII.,  and  are 
held  good  solely  by  the  statute  of  Elizabeth,  shows  that  his  lord- 
.ship  was  looking  to  that  statute ;  for  it  is  plain,  that  a  devise,  void 
by  statute,  cannot  be  made  good  upon  any  principles  of  general  law. 
What,  therefore,  is  supposed  to  have  been  stated  by  him,  as  being  the 
practice  before  the  statute,  is  probably,  if  not  founded  in  the  mistake 
of  the  reporter,  an  inadvertent  statement  of  the  learned  chancellor. 
The  same  case  is  reported  in  another  book,  where  the  language 
reported  to  have  been  used  by  him  is :  "  The  constant  rule  of  the 
court  has  always  been,  where  a  person  has  a  power  to  give,  and  makes 
a  defective  conveyance  to  charitable  uses,  to  supply  it  as  an  appoint- 
ment ;  as  in  Jesus  College,  Collison's  case  in  Hobart,  136."  ^  Now, 
Collison's  case  was  expressly  held  to  be  sustainable,  only  as  an 
appointment  under  the  statute  of  Elizabeth ;  and  this  shows  that  the 
language  of  his  lordship  was  probably  meant  to  be  limited  to  cases 
governed  by  that  statute. 

§  1153.  In  a  more  recent  charity  case,  Sir  Arthur  Piggott  in  argu- 
ment said  :  "  The  diflFerence  between  the  case  of  individuals  and  that 
of  charities  is  founded  on  a  principle  which  has  been  established  ever 
since  the  statute  of  charitable  uses,  in  the  reign  of  Elizabeth,  and 
has  been  constantly  acted  upon  from  those  days  to  the  present." 
Lord  Eldon  adopted  the  remark,  and  said :  **  I  am  fully  satisfied  as  to 
all  the  principles  laid  down  in  the  course  of  this  argument,  and  to 
accede  to  them  all.''  His  lordship  then  proceeded  to  discuss  the 
most  material  of  the  principles  and  cases  from  the  time  of  Elizabeth, 
and  built  his  reasoning,  as  indeed  he  had  built  it  before,  upon  the 
supposition,  that  the  doctrine  in  chancery,  as  now  established,  rested 
mainly  on  that  statute.^ 

§  1154.  Such  were  the  principal  cases,  or  at  least  the  principal 
cases  which  my  own  researches  had  brought  to  my  notice  at  the  time 
when  the  present  work  was  first  published,  wherein  the  jurisdiction 
of  chancery  over  charities,  antecedent  to  the  statute  of  Elizabeth, 
had  been  directly  or  incidentally  discussed.  The  circumstance  that 
no  cases,  prior  to  that  time,  could  then  be  found  in  equity  juris- 
prudence; the  tradition  that  had  passed  down  to  our  own  times, 
that  original  bills  to  establish  charities  were  first  entertained  in  the 
time  of  Lord  EUesmere ;  the  fact,  that  the  cases  immediately  suc- 
ceeding that  statute,  in  which  devises,  void  at  law,  were  held  good 
in  equity  as  charities,  might  have  been  argued  and  sustained  upon 

^  Ambler,  351.  u  Skinners*  ComiMtny,  2  Rep.   420,   and 

-  iiills  V.  Farmer,  1  Meriv.  55,  86,  94,  Sir  John  Leach,  in  Attorney-General   v. 

100  ;  Momidge  v.  Thackwell,  7  Yes.  36  ;  Brentwood  School,  1  Mylne  &  Keen,  376, 

Attorney -General  v.  Bowyer,  3  Ves.  714,  and  Lord  Redeadale'e  remarks  in  the  At- 

726.     See  the  remai'ks  of  Lord  Eldon  in  tomey-General   v.    Corpor.   of  Dublin,   1 

the  more  recent  cnses  of  Attorney-General  Bligh,  347  (n.  s.). 
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the  general  jurisdiction  of  the  court,  if  it  then  existed;  and  yet 
were  exclusively  argued  and  decreed  upon  the  footing  of  that 
statute.  These  fects  and  circumstances  did  certainly  seem  to 
afford  a  strong  presumption  that  the  jurisdiction  of  the  court  to 
enforce  charities,  where  no  trust  is  interposed,  arid  where  no 
devisee  is  in  ease,  and  where  the  charity  is  general  and  indefinite, 
both  as  to  persons  and  objects,  mainly  rests  upon  the  construc- 
tions (whether  ill  or  well  founded,  is  now  of  no  consequence)  of  the 
statute  of  Elizabeth. 

§  1154  a.  This  subject  has  undergone  a  more  full  and  elaborate 
consideration.  Lord  Eldon,  in  a  case  calling  for  an  expression  of  his 
opinion  upon  the  point  in  1826,  took  occasion  to  observe:  *'It  may 
not  be  quite  clear  that  these  instruments,  originally  void,  were  held 
to  be  valid  merely  by  the  effect  of  the  43rd  of  Elizabeth.  It  might 
have  been  supposed  that  there  was  in  the  court  a  jurisdiction  to 
render  effective  an  imperfect  conveyance  for  charitable  purposes; 
and  the  statute  has,  perhaps,  been  construed  with  reference  to  such, 
the  supposed  jurisdiction  of  this  court ;  so  that  it  was  not  by  the 
effect  of  the  43rd  Elizabeth  alone,  but  by  the  operation  of  that 
statute  on  a  supposed  antecedent  jurisdiction  in  the  court,  that  void 
devises  to  charitable  purposes  were  sustained.  Out  of  that  supposed 
jurisdiction  this  construction  of  the  statute  may  have  arisen."^  In 
1834,  in  the  case  of  the  Brentwood  Grammar  School,  a  charity 
founded  in  the  reign  of  Philip  and  Mary,  came  under  the  considera- 
tion of  Sir  John  Leach,  the  Master  of  the  Rolls,  and  it  then  appeared 
that  the  charity  was  mainly  to  found  and  endow  a  grammar  school  at 
Brentwood,  and  was  established  by  a  decree  of  the  Court  of  Chancery 
as  early  as  the  12th  of  Elizabeth,  although  it  included  also  a  provi- 
sion for  the  support  of  "  five  poor  folks  in  Southweald ; "  and  Sir 
John  Leach,  upon  the  bill  before  him  for  the  establishment  of  a 
proper  scheme  for  the  charities,  affirmed  the  original  decree.?  Lord 
Redesdale,  in  a  very  important  case  before  the  House  of  Lords,  in 
1827,  expressed  himself  to  the  following  effect :  "  We  are  referred  to 
the  statute  of  Elizabeth,  with  respect  to  charitable  uses,  as  creating  a 
new  law  upon  the  subject  of  charitable  uses.  That  statute  onl3' 
created  a  new  jurisdiction,  it  created  no  new  law ;  it  created  a  new 
and  ancillary  jurisdiction,  a  jurisdiction  borrowed  ii*om  the  elements 
which  I  have  mentioned  ;  a  jurisdiction  created  by  a  commission  to 
be  issued  out  of  the  Court  of  Chancery  to  inquire  whether  the  funds 
given  for  charitable  purposes  had  or  had  not  been  misapplied,  and  to 
see  to  their  proper  application  ;  but  the  proceedings  of  that  commis- 
sion were  made  subject  to  appeal  to  the  Lord  Chancellor^  and  he 

^  Attorney -General  v.  Skinners'  C!om-  ^  Attorney-Qeneml  v.  Brentwood  School, 

pany,  2  Russ.  Ch.  407,  420.  1  Mylne  &  Keen,  S76. 
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might  reverse  or  affirm  what  they  had  done,  or  make  such  order  as 
he  might  think  fit  for  reserving  the  controlling  jurisdiction  of  the 
Court  of  Chancery,  as  it  existed  before  ithe  passing  of  that  statute  ; 
and  there  can  be  no  doubt  that,  by  information  by  the  attorney- 
general,  the  same  thing  might  be  done.  While  proceedings  under 
that  statute  were  in  common  practice  (as  appears  in  that  collection 
which  is  called  Duke's  Charitable  Uses)  you  will  find  it  stated  that 
in  certain  cases,  although  a  commission  might  issue  under  the 
statute,  an  information  bj'  the  attorney-geneiul  was  the  better 
remedy.  In  process  of  time,  indeed,  it  was  found  that  the  commis- 
sion of  charitable  uses  was  not  the  best  remedy,  and  that  it  was 
better  to  resort  again  to  the  proceedings  by  way  of  information  in 
the  name  of  the  attorney-general.  The  right  which  the  attorney- 
general  has  to  file  an  information  is  a  right  of  prerogative  ;  the  king, 
as  parens  pati^,  has  a  right,  by  his  proper  officer,  to  call  upon  the 
several  courts  of  justice,  according  to  the  nature  of  their  several 
jurisdictions,  to  see  that  right  is  done  to  his  subjects  who  are  incom- 
petent to  act  for  themselves,  as  in  the  case  of  charities  and  other 
cases ;  the  case  of  lunatics,  where  he  has  also  a  special  prerogative  to 
take  care  of  the  property  of  a  lunatic,  and  where  he  niay  grant  the 
custody  to  a  person  who,  as  a  committee,  may  proceed  on  behalf  of 
the  lunatic,  or  where  there  is  no  such  grant  the  attorney-general  may 
proceed  by  his  information."  ^ 

§  1154  6.  On  a  still  more  recent  occasion  in  Ireland,  Lord-Chan- 
cellor Sugden  examined  the  whole  subject  with  great  diligence  and 
learning,  and  reviewed  historically  the  leading  authorities.  The 
conclusion  at  which  he  arrived  was,  that  there  is  an  inherent  juris- 
diction in  equity  in  cases  of  charity,  and  that  charity  is  one  of  those 
objects  for  which  a  court  of  equity  has  at  all  times  interfered  to  make 
good  that  which  at  law  was  an  illegal  or  informal  gift ;  and  that 
cases  of  charity  in  courts  of  equity  in  England  were  valid  inde- 
pendently of  and  previous  to  the  statute  of  Elizabeth.^  But  the 
most  authentic  and  at  the  same  time  the  most  satisfactory  informa- 
tion upon  the  whole  subject  is  to  be  found  in  the  report  of  the  Com- 
missioners upon  the  Public  Records  published  by  Parliament  in  1827. 
From  this  most  important  document  it  appears,  by  a  great  number 
of  cases  previous  to  the  statute,  that  cases  of  charities  where  there 
were  trustees  appointed  for  general  and  indefinite  charities,  as  well 
as  for  specific  charities,  were  familiarly  known  to,  and  acted  upon  and 
enforced  in,  the  Court  of  Chancery.     In  some  of  these  cases  the 

^  Attorney-General  v.  The  Mayor,  &c.  of  -  The  Incorporated  Society  v.  Richards, 

Dublin,  1   Bligh  (n.  s.),  812,  347,   848.  1  Connor  &  Lawson,  68  ;  s.  c.  1  Drury  & 

See  alio  Corporation  of  Ludlow  v.  Qreen-  Warren,  258 
house,  1  Bligh  (n.  s.),  61,  62,  68. 
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charities  ^ere  not  only  of  an  uncertain  and  indefinite  nature,  but,  as 
far  as  can  be  gathered  from  the  records,  they  were  also  cases  where 
there  were  either  no  trustees  appointed,  or  the  trustees  were  not 
competent  to  take.^ 

§  1155.  But  however  extensive  the  jurisdiction  may  originally 
have  been  over  the  subject  of  charities,  and  however  large  its  appli- 
cation, it  is  very  certain  that,  since  the  statute  of  Elizabeth,  no 
bequests  are  deemed  within  the  authority  of  chancery,  and  capable  of 
being  established  and  regulated  thereby,  except  bequests  for  those 
purposes  which  that  statute  enumerates  as  charitable,  or  which,  by 
analogy,  are  deemed  within  its  spirit  and  intendment.*  A  bequest 
may,  in  an  enlarged  sense,  be  charitable,  and  yet  not  within  the  pur- 
view of  the  statute.  Chai'ity,  as  Sir  William  Grant  (the  Master  of 
the  Rolls)  has  justly  observed,  in  its  widest  sense,  denotes  all  the 
good  affections  men  ought  to  bear  towards  each  other ;  in  its  more 
restricted  and  common  sense,  relief  to  the  poor.  In  neither  of  these 
senses  is  it  employed  in  the  Court  of  Chancery.^  In  that  court  it 
means  such  charitable  bequests  only  as  are  within  the  letter  and  the 
spirit  of  the  statute  of  Elizabeth. 

§  1156.  Therefore,  where  a  testatrix  bequeathed  the  residue  of  her 
personal  estate  to  the  Bishop  of  D.,  to  dispose  of  the  same  "  to  such 
objects  of  benevolence  and  liberality  as  the  bishop  in  his  own  discre- 
tion shall  most  approve  of,"  and  she  appointed  the  bishop  her  exe- 
cutor ;  on  a  bill  brought  to  establish  the  will,  and  declare  the 
residuary  bequest  void,  the  bequest  was  held  void,  upon  the  ground, 
that  objects  of  benevolence  and  liberality  were  not  necessarily  chari- 
table within  the  statute  of  Elizabeth,  and  were,  therefore,  too  indefi- 
nite to  be  executed.  On  that  occasion,  it  was  said  by  the  court,  that 
no  case  had  yet  been  decided,  in  which  the  court  had  executed  a 
charitable  purpose,  unless  the  will  had  contained  a  description  of 
that  which  the  law  acknowledged  to  be  a  charitable  purpose,  or  had 
devoted  the  property  to  purposes  of  charity  in  general,  in  the  sense  in 
which  that  word  is  used  in  the  Court  of  Chancery.  The  devise  hero 
was  of  a  trust  of  so  indefinite  a  nature,  that  it  could  not  be  under 
the  control  of  the  court ;  so  that  the  administration  of  it  could  be 
reviewed  by  the  court,  or  so  that,  if  the  trustee  died,  the  court  itself 
could  execute  the  trust.  It  fell,  therefore,  within  the  rule  of  the 
court,  that,  where  a  trust  is  ineffectually  declared,  or  fails,  or  becomes 
incapable  of  taking  effect,  the  party  taking  it  shall  be  deemed  a 

»  1  Cooper*8  Public  Records,  866,  Caleo-  899  ;  s.  c.  10  Ves.  622  ;  Brown  v.  Yeall, 

liar  of  Proceedings  in  Chancery.  7  Yes.  60,  note  (a) ;  Mpggridge  v.  Tback- 

2  See  2  Roper  on  Legacies,  by  White,  well,  7  Ves.  86  ;  Attorney-General  v.  Bow- 

ch.  19,  §  1,  pp.  Ill,  112  ;  Nash  v.  Morley,  yer,  3  Yes.  714,  726  ;  Coxe  t?.   Basset,  3 

6  Beavan,  177,  182,  183.  Yes.   155 ;  ^o^,  §  1188 ;  Nightingale  t?. 

*  Morice  V,  Bishop  of  Durham,  9  Vps.  Gonlbum.  5  Hare,  486. 
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trustee,  if  not  for  those  who  were  to  take  by  the  will,  for  those  who 
aris  to  take  under  the  disposition  of  the  law.  And  the  residue  was 
accordingly  decreed  to  the  next  of  kin.^ 

§  1156  a.  Upon  the  like  ground,  a  bequest  of  pei*sonalty  to  trus- 
tees to  be  applied  "  for  the  relief  of  domestic  distress,  assisting  indi- 
gent but  deserving  individuals,  or  encouraging  undertakings  of  general 
utility,"  has  been  held  void  for  vagueness  and  uncertainty,  and  as  not 
being  within  the  scope  of  the  statute  of  Elizabeth.- 

§  1157.  Upon  the  like  principles,  a  bequest  in  these  words :  "  In 
case  there  is  any  money  remaining,  I  should  wish  it  to  be  given  in 
private  charity,"  has  been  held  inoperative ;  for  the  objects  are  too 
general  and  indefinite,  not  being  within  the  statute  of  Elizabeth,  and 
not  being  so  ascertained,  that  the  trust  could  be  controlled  or  exe- 
cuted by  a  court  of  equity.^  So,  a  bequest  to  trustees,  to  such  chari- 
table or  public  purpose  or  purposes,  person  or  persons,  as  the  trustees 
should,  in  their  discretion,  think  fit,  has  been  held  void :  for  it  is  in 
effect  a  gift  in  trust,  to  be  absolutely  disposed  of  in  any  manner  that 
the  trustees  might  think  fit,  consistent  with  the  laws  of  the  land ; 
which  is  too  general  and  undefined  to  be  executed.^  So,  a  bequest 
for  such  benevolent,  religious,  and  charitable  purposes,  as  the  trustees 
should,  in  their  discretion,  think  most  beneficial,  has  been  held  void, 
upon  the  ground  of  its  generality,  as  it  did  not  limit  the  gift  to  cases 
of  charity,  but  extended  it  to  those  of  benevolence   also.^    So,  a 


*  Morife  r.  Bishop  of  Durham,  9  Ves. 
399  ;  s.  c.  10  Yes.  522.  See  also  Gallego 
V.  Attorney-General,  8  Leigh,  450 ;  Wheeler 
V.  Smith,  9  Howard,  56 ;  ante,  §§  979  a, 
1071  to  1073 ;  post,  §  1183.  See  also  Chap, 
man  v.  Brown,  6  Vesey,  404.  Where  the 
^{t  to  a  charity  is  of  a  surplus,  and  that 
surplus  cannot  be  ascertained  by  reason  of 
the  failure  of  the  prior  gift,  the  gift  of  the 
surplus  must,  it  seems,  fail.  Otherwise, 
where  the  gift  to  the  charity  is  merely 
subject  to  an  honorary  trust  of  uncertain 
amount.  See  Hunter  v,  Bullock,  14  £q. 
45.  And  where  the  whole  is  given  to 
trustees,  to  apply  as  much  as  is  necessary 
to  a  nou-charitab)c  purpose,  to  which  the 
money  cannot  be  applied,  and  the  surplus 
in  charity,  it  is  a  good  gift  of  tho  wnole 
for  the  charity.  Fisk  v.  Attorney-General, 
4  £q.  521.  And  where  a  testator  gave 
£600y  the  income  to  be  devoted  to  keeping 
tombstones  in  order,  and  the  balance  to 
pious  Methodists,  it  was  held  to  be  a  good 
gift  to  pious  Methodists,  as  the  prior  gift 
failed.  Dawson  v.  Small,  18  £q.  114. 
And  so  where  testator  gave  the  residue  to 
be  invested,  and  trustees  to  pay  the  in- 
come  to  his  poor  descendants  as  they 
might  need,  it  was  held  to  be  a  charity. 
GiUam  v.  Taylor,  16  Eq.  681.  See  In  re 
Birkett,  9  Ch.  D.  676,  where  it  was  held 
on  a  bequest  to  tho  incumbent  of  U.  of 
£500,  partly  for  repair  of  the  grave  and 


tomb  of  A.,  and  the  remainder  of  such 
income  for  providing  wine  and  bread  for 
the  sick  poor  of  U. ,  that  the  first  purpose 
of  the  gitt  was  invalid,  and  that  tho  whole 
of  the  income  went  to  the  charity.  See 
also  In  re  Williams,  5  Ch.  D.  735. 

^  Kendall  r.  Granger,  5  Beavan,  300. 
But  a  bequest  ' '  to  the  Queen's  Chancellor 
of  the  Exchequer  for  the  time  being,  to  be 
by  him  appropriated  to  the  benefit  and 
advantage  of  Great  Britain,"  has  been  held 
to  be  vaiid  so  far  as  related  to  the  pure 
personalty,  but  void  in  respect  of  the  per- 
sonalty savouring  of  realty.  Nightingale 
V.  Goulbum,  6  Hare,  484. 

^  Oramaney  r.  Butcher,  1  Turn.  &  Russ. 
260,  270.  See  2  Roper  on  Legacies,  bv 
White,  ch.  19,  §  6,  pp.  215  to  222  ;  Veaey 
V,  Jamson,  1  Sim.  &  Stu.  69  ;  post,  §  1183. 

*  Vesey  v.  Jamson,  1  Sim.  k  Stu.  69. 

'  Williams  v.  Kershaw,  cited  1  Keen, 
232.  But  where  the  bequest  was  for  such 
religious  and  charitable  purposes  as  tho 
major  part  of  the  trustees  should  think 
proper,  it  was  held  to  be  a  good  bequest  to 
charity  within  the  statute  of  Elizabeth. 
Baker  v.  Sutton,  1  Keen,  224,  232,  238. 
So  where  there  was  a  bequest  of  personalty 
''  for  such  charities  and  other  public  pur- 
poses as  lawfully  might  be  in  the  parish  of 
T.,"  it  was  held  a  good  charitable  gift. 
Delany  v.  Macdermot,  6  Eq.  60  ;  3  Ch. 
676. 
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bequest  to  executors,  of  a  fund,  to  apply  it  to  and  for  such  charitable 
and  other  purposes  as  they  shall  think  fit,  without  being  accountable 
to  any  person  for  their  disposition  thereof,  has  been  held  void  on 
account  of  its  indefiniteness.^ 

§  1158.  So,  that  it  appears  from  these  cases,  that,  since  the  statute 
of  Elizabeth,  the  Court  of  Chancery  will  not  establish  any  trusts  for 
indefinite  purposes  of  a  benevolent  nature,  not  charitable  within  the 
purview  of  that  statute,  although  there  is  an  existing  trustee,  in  whom 
it  is  vested  ;  but  it  will  declare  the  trust  void,  and  distribute  the  pro- 
perty among  the  next  of  kin.  And  yet,  if  there  were  an  original 
jurisdiction  in  chancery  over  all  bequests,  charitable  in  their  own 
nature,  and  not  superstitious,  to  establish  and  regulate  them,  inde- 
pendent of  the  statute,  it  is  not  easy  to  perceive  why  an  original  bill 
might  not  be  sustained  in  that  court  to  establish  such  a  bequest, 
especially,  where  a  trustee  is  interposed  to  efifectuate  it;  for  the 
statute  does  not  contain  any  prohibition  of  such  a  bequest 

§  1159.  The  statute  itself  begins  by  a  recital,  that  lands,  goods, 
money,  &c.,  had  been  given,  &c.,  heretofore,  to  certain  purposes  (which 
it  enumerates  in  detail),  which  lands,  &c.,  had  not  been  employed 
according  to  the  charitable  intent  of  the  givers  and  founders,  by 
reason  of  frauds,  breaches  of  trust,  and  negligence  in  those  that 
should  pay,  deliver,  and  employ  the  same.  It  then  enacts,  that  it 
shall  be  lawful  for  the  Lord  Chancellor,  &c,,  to  award'  commission, 
under  the  great  seal,  to  proper  persons,  to  inquire,  by  juries  of  all 
and  singular  such  gifts,  &;c.,  breaches  of  trusts,  &c.,  in  respect  to  such 
gifts,  &c.,  heretofore  given,  &c.,  or  which  shall  hereafter  be  given,  &c., 
"  to  or  for  any  the  charitable  and  godly  uses  before  reheai^sed ; "  and, 
upon  such  inquiry,  to  set  down  such  orders,  judgments,  and  decrees, 
as  the  lands,  &c.,  may  be  duly  and  faithfully  employed  to  and  for 
such  charitable  uses  before  rehearsed,  for  which  they  were  given ; 
"which  orders,  judgments,  and  decrees,  not  being  contrary  to  the 
orders,  statutes,  or  decrees  of  the  donors  and  founders,  shall  stand 
firm  and  good,  according  to  the  tenor  and  purposes  thereof,  and  shall 
be  executed  accordingly,  until  the  same  shall  be  undone  and  altered 
by  the  Lord  Chancellor,  &c.,  upon  complaint  by  any  party  grieved,  to 
be  made  to  them."  Then  follow  several  provisions,  excepting  certain 
cases  from  the  operation  of  the  statute,  which  are  not  now  material 
to  be  considered.  The  statute  then  directs  the  ordei-s,  &c.,  of  the 
commissioners  to  be  returned,  under  seal,  into  the  Court  of  Chan- 
cery, &c.,  and  declares  that  the  Lord  Chancellor,  &c.,  shall,  and  may, 
"take  such  orders  for  the  due  execution  of  all  or  any  of  the  said 
judgments,  orders,  and  decrees,  as  to  them  shall  seem  fit  and  conve- 

Ellis  V.  Selby,  1  Mylne  &  Craig,  286,  298,  209,  ;  ante,  §  979  a;  post,  §  1183. 
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nient."  And,  lastly,  the  statute  enacts,  that  any  person  aggrieved 
with  any  such  ordei*s,  &c.,  may  complain  to  the  Lord  Chancellor,  &c., 
for  redress  therein ;  and,  upon  such  complaint,  the  Lord  Chancel- 
lor, &c.,  may,  hy  such  course  as  to  their  wisdom  shall  seem  meetest, 
the  circumstances  of  the  case  considered,  proceed  to  the  examination^ 
hearing,  and  determining  thereof;  "and  upon  hearing  thereof,  shall 
and  may  annul,  diminish,  alter,  or  enlarge  the  said  orders,  judgments, 
and  decrees  of  the  said  commissioners,  as  to  them  shall  be  thought  to 
stand  with  equity  and  good  conscience  according  to  the  true  intent, 
and  meaning  of  the  donors  and  founders  thereof ;  **  and  may  tax  and 
award  costs  against  the  persons  complaining,  without  just  and  suffi- 
cient cause,  of  the  orders,  judgments,  and  decrees  before  mentioned.^ 

§  1160.  The  uses  enumerated  in  the  preamble  of  the  statute,  as 
charitable,  are  gifts,  devises,  &c.,  for  the  relief  of  aged,  impotent,  and 
poor  people;  for  maintenance  of  sick  and  maimed  soldiers  and 
mariners ;  for  schools  of  learning,  free  schools,  and  scholars  of  uni- 
versities ;  for  repairs  of  bridges,  ports,  havens,  causeways,  churches, 
sea-banks,  and  highways  ;  for  education  and  preferment  of  orphans ; 
for,  or  towards  the  relief,  stock,  or  maintenance  for  houses  of  correc- 
tion ;  for  marriages  of  poor  maids ;  for  supportation,  aid,  and  help  of 
young  tradesmen,  handicraftsmen,  and  pei-sons  decayed ;  for  relief  or 
redemption  of  prisoners  or  captives  ;  and  for  aid  or  ease  of  any  poor 
inhabitants,  concerning  payments  of  fifteenths,  setting  out  of  soldiers, 
and  other  taxes.  These  are  all  the  cla/^ses  of  uses  which  the  statute 
in  terms  reachea 

§  1161.  From  this  summary  statement  of  the  contents  of  the 
statute,  it  is  apparent  that  the  authority  conferred  on  the  Court  of 
Chancery,  in  relation  to  charitable  uses,  is  very  extensive  ;*  and  it  is 
not  at  all  wonderful,  considering  the  religious  notions  of  the  times, 
that  the  statute  should  have  received  the  most  liberal,  not  to  say,  in 
some  instances,  the  most  extravagant,  interpretation.  It  is  very  easy 
to  perceive  how  it  came  to  pass,  that,  as  power  was  given  to  the  court 
in  the  most  unlimited  terms,  to  annul,  diminish,  alter,  or  enlarge  the 
orders  and  decrees  of  the  commissioners,  and  to  sustain  an  original 
bill  in  favour  of  any  party  aggrieved  by  such  order  or  decree,  the 
court  arrived  at  the  conclusion  that  it  might,  by  original  bill,  do  that 
in  the  first  instance  which  it  certainly  could  do  circuitously  upon  the 


^  See  the  statute  of  43rd  Elizabeth,  ch.  4, 
at  large,  2  Co.  Inet.  707 ;  IMdgman  on 
Duke  on  Charit.  ch.  1,  pi.  1. 

*  At  the  present  day  charitable  trusts 
are  in  a jmat  measure  under  the  control 
of  the  Chanty  Commissioners,  a  Board 
created  by  the  16  k  17  Vict.  c.  187.  The 
most  important  section  for -our  purpose  is 
the  17th,  which  enacts  that  no  suit,  peti- 
tion or  other  proceeding  (not  being  an 


a])plication  in  a  suit  or  matter  actually 
pending)  for  obtaining  any  relief  order  or 
direction  concerning  any  charity  is  to  be 
brought  without  notice  to  the  board,  and 
their  sanction  being  obtained.  See  Be 
Watford  Local  Board,  2  Jur.  N.  s.  1045  ; 
Attorney-General  v.  Dean  and  Canons  of 
Manchester,  18  Ch.  D.  596 ;  Attorney- 
General  V.  Sidney-Sussex  College,  21  Ch. 
D.  614  n.  ;  Glen  v.  Gregg,  21  Ch.  D.  613. 

.3  r 
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commission.^  And  as  in  some  cases,  where  the  trust  was  for  a  defi- 
nite object,  and  the  trustee  living,  the  court  might,  upon  its  ordinary 
jurisdiction  over  trusts,  compel  an  execution  of  it  by  an  original  bill, 
independently  of  the  statute,^  we  are  at  once  let  into  the  origin  of  the 
practice  of  mixing  up  the  jurisdiction  by  original  bill  with  the  juris- 
diction under  the  statute,  wtiich  Lord  Hardwicke  alluded  to  in  the 
passage  already  quoted,*"*  and  which  at  that  time  was  inveterately 
established.  This  mixture  of  tie  jurisdiction  serves  also  to  illustrate 
the  remark  of  Lord  Nottingham,  in  the  case  already  cited ;  *  where, 
upon  an  original  bill,  he  decreed  a  devise  to  charity,  void  at  law,  to 
be  good  in  equity,  as  an  appointment ;  although  before  the  statute  of 
Elizabeth  no  such  decree  could  have  been  made. 

§  1162.  Upon  the  whole,  it  seems  now  to  be  the  better  opinion, 
that  the  jurisdiction  of  the  Court  of  Chancery  over  charities,  where 
no  trust  is  interposed,  or  where  there  is  no  person,  in  ease,  capable  of 
taking,  or  where  the  charity  is  of  an  indefinite  nature,  is  to  be  referred 
to  the  general  jurisdiction  of  that  court,  anterior  to  the  statute  of 
Elizabeth.  This  opinion  i^  supported  by  the  preponderating  weight  of 
the  authorities,  speaking  to  the  point,  and  particularly  by  those  of  a 
veiy  recent  date,  which  appear  to  have  been  most  thoroughly  con- 
sidered. The  language,  too,  of  the  statute,  lends  a  confirmation  to 
this  opinion,  and  enables  us  to  trace  what  would  otherwise  seem  a 
strange  anomaly,  to  a  legitimate  origin. 

§  1163.  Be  this  as  it  may,  it  is  very  certain  that  the  Court  of 
Chancery  will  now  relieve  by  original  bill  or  information  upon  gifts 
and  bequests,  within  the  statute  of  Elizabeth ;  and  informations  by 
the  attorney-general,  to  settle,  establish,  or  direct  such  charitable 
donations,  are  common  in  practice.  Indeed,  the  mode  of  proceeding 
by  commission  under  the  statute  of  Elizabeth,  has  been  long  aban- 
doned, and  the  mode  of  proceeding  by  information  by  the  attorney- 
general,  is  now  become  absolutely  universal,  so  as  to  amount  to  a 
virtual  extinguishment  of  the  former  remedy.^  But,  where  the  gift 
is  not  a  charity  within  the  statute,  no  information  lies  in  the  name  of 
the  attorney-general  to  enforce  it.**  And  if  an  information  is  brought 
in  the  name  of  the  attorney-general,  and  it  appears  to  be  such  a 
charity  as  the  court  ought  to  support,  although  the  information  is 
mistaken  in  the  title  or  in  the  prayer  of  relief,  yet  the  bill  will  not 
be  dismissed  ;  but  the  court  will  support  it  and  establish  the  charity 
in  such  a  manner  as  by  law  it  may.'''    However,  the  jurisdiction  of 

1  Se«  The  Poor  of  St.  Dnnatan  v.  Bean-  '  Bailiffs,  &c.  of  Burford  v.  LenthaU, 
champ,  1  Ch.  Gas.  19S ;  2  Co.  Inst  711 ;      2  Atk.  520 ;  ante,  §  1148. 

Bailiffs,  &c  of  Burford  t.  Lenthall,  2  Atk.  *  Anon.,  1  Ch.  Cas.  267  ;  anU,  §  1147. 

551 ;  15  Yes.  805.  *    '  Corporation  of  Ludlow  v.  Greenhouse, 

2  Attoniey-General  v.   Dixie,   13  Yes.       1  Bligh  (w.  e.),  61,  62,  68. 

519  ;  Bx  parte  Kirkby  Raveiisworth  Hos-  •  AttomeyiGeneral  v.  Hewer,  2  Yem. 

pital,  15  Yes.  806  j  Green  v.  Rutherforth,  387. 

1  Yes.  462 ;  Attorney- General  v.  Earl  of  ^  Attorney-General  t?.  Smart,  1  Yes.  72 ; 

Cliurendon,  17  Yes.  491,  499.  Attorney-General  v.  Jeanes,  1  Atk.  855  ; 
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chancery  over  charities  does  not  exist  where  there  are  local  visitors 
appointed ;  for  it  then  belongs  to  them  and  their  heirs  to  visit  and 
control  the  charity.^ 

§  1164<.  As  to  what  charities  are  within  the  purview  of  the  statute, 
it  may  be  proper  to  say  a  few  words  in  this  place  in  addition  to  what 
has  been  already  suggested,^  although,  it  is  impracticable  to  go  into 
a  thorough  review  of  the  cases.'*    It  is  clear,  that  no  superstitious 

reading  the  Jewish  law,  and  adTtneing 
their  holy  religion, "  Da  Costa  v.  De  Pas, 
AmUer,  228,  2  Swan,  487,  n.  ;  s.  c.  Dick. 
258  ;  '*  for  the  political  restoration  of  the 
Jews  to  Jerasalem,"  Habershon  v.  Vardoh, 
26  Beay.  125.  So  it  was  held  in  a  late  case 
that  a  ^ift  to  the  trustees  of  a  mechanics' 
institution  was  not  a  gift  to  a  charity," 
In  re  Sheraton's  Trusts.  W.  N.  1884,  174. 
See  also,  In  re  Jannan's  Estate ;  Leavers 
V.  Clayton,  8  Ch.  D.  584. 

The  following  gifts  hare  been  held 
valid  :  *' Religious  and  charitable  institu- 
tions and  purposes,"  Baker  v.  Sutton,  1 
Keen,  224;  "benevolent  and  charitable 
purposes,  with  recommendation  to  apply 
it  to  domestic  servants,"  Miller  v.  Rowan, 
5  CI.  &  Fin.  99,  Hill  v.  Bums,  cited  2 
Dow  k  CI.  101 ;  '*in  the  service' of  my 
Lord  and  Master,"  Powerscourt  v.  Powers- 
court,  1  Molloy,  616  ;  '*  public  and  private 
charities,  and  to  establish  a  lifeboat," 
Johnston  v.  Swann,  3  Mad.  457 ;  "  to  be 
distributed  in  charity,  either  to  private 
individuals  or  public  institutions,"  Horde 
V.  The  Earl  of  Suifolk,  2  Myl.  k  K.  69 ; 
*'for  promoting  charitable  purposes,  as 
well  of  a  public  as  of  a  private  nature,  and 
more  especially  in  relieving  distressed 
persons"  (admitted),  Waldo  v,  Caloy,  16 
Ves.  206  ;  *'  to  such  charities  as  shall  be 
deemed  most  useful  by  the  executor  of  [one 
to  whom  the  property  mentioned  was 
given  for  life],"  Wells  v.  Doane,  8  Gray, 
201 ;  ''to  such  charitable  purposes  as  V. 
shoiUd  appoint ; "  V.  died  in  testator's 
lifetime,  Mogffridge  v.  Thackwell,  7  Yes. 
39;  "to  sncn  charitable  purposes  as  I 
intend  to  name  hereafter;  the  testator 
named  them  not,  Mills  v.  Farmer,  19  Ves. 
482,  1  Mer.  65  ;  "  for  the  Welsh  circukt- 
in^  charity  schools,  and  for  the  increase 
and  improvement  of  Christian  knowledge, 
and  promoting  reli^on  as  most  conducive 
to  the  said  charitable  purposes,  and  more- 
over to  buy  Bibles  and  other  religious 
books,  to  be  divided  amongst  poor  pious 
persons,"  Attorney-General  v.  Stepney,  10 
Ves.  22  ;  a  bequest  of  the  sum  of  £1000  to 
poor  house-keepers,  as  A.  shall  appoint, 
Attorney-General  v.  Pearce,  2  Atk  87, 
and  Barnard.  Ch.  C.  208 ;  legacy  towards 
establishing  a  bishopric  in  America,  At- 
torney-General V.  Bishop  of  Chester,  1 
Bro.  C.  C.  444 ;  bequest  of  annual  sum 
for  repairs  of  a  monument,  Willis  v. 
Brown,  2  Jurist,  987  ;  bequest  for  the 
"perpetual  endowment  or  maintenauce  of 
two  schools,"  Kirkbank  r.  Hudson,  7 
Price,   213;    '*to  charitable   and   pious 


Attorney-General  v.  Breton,  2  Yes.  425 ; 
Attorney  -  General  v.  Middleton,  2  Ves. 
827  ;  Attorney-General  v.  Parker,  1  Yes. 
43 ;  s.  c.  2  Atk.  576 ;  Attorney-General 
V,  Whitley,  11  Ves.  241,  247;  anU, 
§  1149. 

*  Attorney-General  v.  Price,  3  Atk.  108  ; 
Attorney-General  v.  Governors  of  Harrow 
School,  2  Yes.  552. 

2  AnU,  §§  1155  to  1158. 

3  They  are  enumerated  with  great  par- 
ticularity in  Duke  on  Charitable  Uses,  by 
Bridgman  ;  in  Com.  Dig.  Charitable  Uses ; 
2  Roper  on  Legacies,  by  White,  ch.  19,  §§  1 
to  5,  pp.  109  to  164.  The  following, 
amongst  other  bequests,  have  been  held 
void  as  charitable  gifts  :  "  benevolent  pur- 
poses," James  v.  Allen,  3  Mer.  17 ;  "ob- 
jects of  benevolence  and  liberality,"  Morice 
V.  The  Bishop  of  Durham,  9  Vesey,  399, 
affirmed  10  Vesey,  521;  '*  charitable  or 
other  purposes,''  Ellis  v.  Selby,  7  Simons, 
352,  and  1  Mylne  &  Cr.  286;  "benevo- 
lent, charitable,  and  religious  purposes," 
Williams  v.  Kershaw,  5  Law  J.  (n.  s.) 
Chanc.  84,  cited  1  Keen,  232,  and  1  Myl. 
&  Cr.  293,  298 ;  **  private  charity,"  Om- 
maney  v.  Butcher,  Turn,  k  Russ  260 ; 
•*for  charitable  or  public  purposes,"  or 
"  to  any  person  or  persons,"  as  nis  execu- 
tors should  think  nt,  Vesey  v.  Jamson,  1 
Sim.  k  Stu.  69;  "for  such  uses  as  trus- 
tees should  think  fit,"  Fowler  v.  Garlike, 
1  Russ.  k  MyL  232 ;  "to  such  persons  as 
trustees  should  think  proper,"  Gibbs  v. 
Rumsey,  2  Ves.  k  Beames,  p.  295;  "to 
buy  such  books  as  might  have  a  tendency 
to  promote  the  interests  of  virtue  and 
religion,  and  the  happiness  of  mankind, 
and  distributing  such  books,"  Browne  v. 
Ycall,  7  Ves.  50,  note  76,  p.  52,  referred 
to  in  9  Vesey,  406,  10  Vesey,  27  ;  Har- 

frave  on  the  Thellusson  Act,  22,  and  2 
urisd.  Aug.  72,  162,  163;  "£6000  for  a 
hospital,  to  increase  till  it  amounted  to 
[blank]  for  supporting  [blank]  boys," 
Ewen  V.  Bannerman,  2  Dow  k  Clark, 
74;  "to  Roman  Catholic  priests,  for 
praxers  for  the  repose  of  the  testa- 
trix's soul,"  West  V.  Shuttleworth,  2 
Myl.  k  K.  684;  "for  the  relief  of  do- 
mestic distress,  assisting  indigent  but  de- 
serving individuals,  or  encouraging  under- 
takings of  general  utility,"  Kendall  v. 
Granger,  5  Beavan,  301 ;  "to  Roman 
Catholic  bishops,  and  their  successors," 
no  such  characters  being  known  according 
to  the  laws  of  Ireland,  Attomey-Genpral 
I?.  Power,  1  Ball  &  B.  145;  "for  the 
maintenance  of  a  Jesbuba,  or  assembly  for 
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uses  are  within  the  purview  of  it ;  such  as  are  gifts  of  money  for 
the  finding  or  maintenance   of  a  stipendiary  priest;   or  for  the 
maintenance  of  an  anniversary  or  obit ;  or  of  auy  light  or  lamp  in 
any  church  or  chapel ;  or  for  prayers  for  the  dead ;  or  for  such 
purposes  as  the  superior  of  a  convent,  or  her  successor,  may  judge 
expedient.^    It  is  equally  well  settled,  as  we  have  seen,  that  all 
bequests  which  in  a  broad  and  comprehensive  sense  may  be  deemed 
charities,  such  as  objects  of  benevolence,  liberality,  and  expanded 
humanity,  are  not  charities  within  the  purview  of  the  statute ;  but 
they  must  be  within  the  specific  enumeration  of  objects   in  the 
statute,  to  entitle  them  to  be  enforced  in  the  Court  of  Chancery.^ 
But  there  are  certain  uses  which,  though  not  within  the  strict  letter, 
are  yet  deemed  charitable  within  the  equity  of  the  statute.    Such 
is  money  given  to  maintain  a  preaching  minister;  to  maintain  a 
school-master  in  a  parish  ;  for  the  setting-up  of  a  hospital  for  the 
relief  of  poor  people ;  for  the  building  of  a  sessions  house  for  a  city 
or  county ;  for  the  making  of  a  new,  or  for  the  repairing  of  an  old, 
pulpit  in  a  church  ;  for  the  buying  of  a  pulpit-cushion  or  pulpit- 
cloth  ;  or  for  the  setting  of  new  bells,  where  there  are  none,  or  for 
mending  of  them,  where  they  are  out  of  order.' 


uses,"    Attorney-General   v.    Herrick,    2 
Ambl.  712 ;  to  **  the  poor  inhabitants  of 
S.,  for  ever,"  Attorney-General  v,  Clarke, 
1  Ambl.  422 ;  legacy  to  the  poor,  Attor- 
ney-General V.  Bance,  cited  1  AmbL  422  ; 
''to  promote  the  knowledge  of  the  Catho- 
lic Christian  religion  among  th^  poor  and 
ignorant  inhabitants  of  S.,"  West  v.  Shut- 
tleworth,  2  My  I.  k  K.  684 ;  "for  the  use 
of  Homan  Catholic  priests  in  and  near 
London,'*  Attoruey-Cfeneral  v,  Gladstone, 
13  Simons,  7  ;  ''charitable,  beneficial,  and 
public  works,"  at  Dacca,  in  Bengal,  for 
the  exclusive  benefit  of  the  native  inha- 
bitants, Mitford  V.  Reynolds,  1  Phillips, 
185;    "iMOT,  pious   persons,   male   and 
female,"  &c.,  Nash  v.    Morley,    6   Reav. 
177 ;  for  erecting  a  hospital  for  persons 
"  sick  of  the  small-pox,  or  any  other  in- 
fectious distomiier,"  Attorney-General  v. 
Eell,  2  Beav.  575 ;  a  bequest   '*  to  ten 
worthy  men,  including  some  learned  men, 
to  purchase  meat  and  wine  fit  for  the  ser- 
vice of  the  two  nights  of  the  Passover,*' 
Straus  r.  Goldsmid,  8  Simons,  614;  be- 
quest "to  the  widows  and  orphans  of  the 
parish  of  L.,'*  Attorney- General  v.  Com- 
ber, 2  Sim.  k  Stu.  93 :  beouest  for  put- 
ting out  "  our  poor  relations  '  apprentices. 
White  V.  White,  7  Ves.  422 ;  gift  for  and 
towards  establishing  a  school  in  B.,  At- 
torney-General T.  Williams,  4  Bro.  C.  C. 
p.  526  ;  a  lieqnest  for  preaching  a  sermon 
on  Ascension-Day,  fur  keeping  the  chimes 
of  the  church  in  repair,  and  lor  payment 
to  be  made  to  the  Ringers  in  the  galleiT, 
Turner  v,  Ogden,  1  Coxe,  316  ;  bequest  K>r 
supplying  water  to  the  town  of  C,  for  the 


use  of  the  inhabitants,  Jones  v,  Williams, 
2  Ambler,  651 ;  a  gift  for  the  improve- 
ment of  the  city  of  Bath,  Howse  u  Chap- 
man, 4  Yes.  542 ;  gift  for  the  improve- 
ment of  the  town  of  Bolton,  Attorney- 
General  v.  Heelis,  2  Sim.  k  Stu.  67 ;  gifts 
"  for  the  benefit,  advancement,  and  pro- 
pagation of  education  and  learning  in  every 
part  of  the  world,  as  far  as  circumstances 
will  permit,"  Whicker  v.  Hume,  14  Beav. ; 
*'  to  the  Chancellor  of  the  Exchequer,  to  be 
appropriated  to  the  benefit  and  advantage  of 
Grnat  Britain,'*  Nightingale  v.  Goulbum, 
5  Hare,  484,  and  2  FbiUiiis.  594  ;  "  to  the 
parish  of  G.  C,"  West  v.  Knight,  1  Oa.  in 
Ch.  184  ; "  "  for  purposes  conducing  to  the 
go  »d  of  the  countv  of  W.  and  the  parish 
of  L.  especially,"  The  Attorney-General  v. 
The  Earl  of  I/mMdale,  1  Simons,  105 :  and 
see  Attorney-General  v.  Mayor,  Ac.  of 
Carlisle,  1  Simons,  437  ;  Attorney-General 
V.  Browne,  1  Swan,  265 ;  Attorney-Gene- 
ral V.  The  Mayor,  &c.  of  Dublin,  1  Bliffh 
(n.  8.),  312 ;  for  the  repair  of  a  tomb, 
Lloyd  V.  Lloyd,  2  Simons,  n.  8.  255  ;  cUUer 
of  a  tomb  outside  of  a  church,  Hoare  v. 
Osborne,  1  Eq.  585 ;  In  re  Birkett,  9  Ch, 
D.  576 ;  In  re  Williams,  5  Ch.  D.  735  ; 
Wilkinson  v.  Lindgren,  5  Ch.  570.  A 
friendly  society  is  not  a  charitable  insti- 
tution. In  re  Clark*s  Trust,  1  Ch.  D.  497. 
*  Duke  on  Char.  105 ;  Bridgman  on 
Duke  on  Charit.  349,  466 ;  Adams  r. 
Lambert,  4  Co.  Rep.  104 ;  Smart  r.  Pm- 
jean,  6  Ves.  Jr.  567. 

2  AnU,  §§1155  to  1158. 

3  Duke  on  Charit  105, 113 ;  Bridgman 
on  Duke  on   Charit.    354;    Com.    Dig. 
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§  1165.  Charities  are  also  so  highly  favoured  in  the  law,  that  they 
have  always  received  a  more  liberal  construction  than  the  law  will 
allow  in  gifts  to  individuals.^  In  the  first  place,  the  same  words 
in  a  will,  when  applied  to  individuals,  may  require  a  very  different 
construction,  when  they  are  applied  to  the  case  of  a  charity.  If  a 
testator  gives  his  property  to  such  person  as  he  shall  hereafter  name 
to  be  his  executor,  and  afterwards  he  appoints  no  executor;  or  if, 
having  appointed  an  executor,  the  latter  dies  in  the  lifetime  of 
the  testator,  and  no  other  person  is  appointed  in  his  stead  ;  in  either 
of  these  cases,  as  these  bequests  are  to  individuals,  the  testator  will 
be  held  intestate  ;  and  his  next  of  kin  will  take  the  edtate.  But  if 
a  like  bequest  be  given  to  the  executor  in  favour  of  a  charity,  the 
Court  of  Chancery  will,  in  both  instances,  supply  the  place  of  an 
executor,  and  carry  into  effect  that  very  bequest,  which,  in  the  case 
of  individuals,  must  have  failed  altogether.^ 

§  1166.  Again  ;  in  the  case  of  an  individual,  if  an  estate  is  devised 
to  such  person  as  the  executor  shall  name,  and  no  executor  is  ap- 
pointed ;  or,  if  one  being  appointed,  be  dies  in  the  testator's  lifetime, 
and  no  other  is  appointed  in  his  place  ;  the  bequest  becomes  a  mere 
nullity.  Yet  such  a  bequest,  if  expressed  to  be  for  a  charity,  would 
be  good  ;  and  the  Court  of  Chancery  would,  in  such  a  case,  assume 
the  office  of  an  executor,  and  execute  it.^  So,  if  a  legacy  is  given  to 
trustees  to  distribute  in  charity,  and  they  all  die  in  the  testator's 
lifetime ;  although  the  legacy  becomes  thus  lapsed  at  law  (and  if 
the  trustees  had  taken  to  their  own  use,  it  would  have  been  gone 
for  ever),  yet  it  will  be  enforced  in  equity.* 

§  1167.  Again ;  although  in  carrying  into  execution  a  bequest  to  an 
individuid,  the  mode,  in  which  the  legacy  is  to  take  effect,  is  deemed  to 
be  of  the  substance  of  the  legacy ;  yet,  where  the  legacy  is  to  a  charity, 
the  Court  of  Chancery  will  consider  charity  as  the  substance ;  and  in 
such  cases,  and  in  such  cases  only,  if  the  mode  pointed  out  fail,  it 
will  provide  another  mode,  by  which  the  charity  may  take  effect, 
but  by  which  no  other  charitable  legatees  can  take.^  A  still  stronger 
case  is,  that,  if  the  testator  has  expressed  an  absolute  intention  to 
give  a  legacy  to  charitable  purposes,  but  he  has  left  uncertain,  or  to 

8  Bro.  Ch.  CSas.  617 ;  s.  c.  1  Vea  Jr.  464 ; 
R.  c.  7  Ves.  86  ;  Mills  v.  Farmer,  1  Men  v.  55, 
100  ;  White  v.  White,  1  Bro.  Ch.  Cas.  12. 
*  Mills  V.  Farmer,  1  Meriy.  55,  100 ; 
Moggridge  V.  Thackwell,  7  Yes.  36  ;  At- 
torney-General V.  Berryman,  1  Dickens, 
168  ;  Denver  v.  Druce,  1  Tamlyn,  82 ;  2 
Roper  on  LefOicies,  by  White,  ch.  19,  §  6, 
art.  8,  pp.  175  to  181  ;  Attorney-General 
V.  Ironnionp^rs*  Company,  1  Craig  &  Phil- 
lips, 208,  222,  225 ;  s.  c.  2  Beavan,  818; 
post,  §  1170  a ;  Attorney-General  v.  The 
(hoopers'  Company,  8  Bearan,  29;  At- 
torney-General r.  The  Drapers*  Company, 
2  Beavan,  508 ;  jwsl,  §§  1178,  1181, 


Charilable  Uses,  N.  1.  So  a  bequest  to 
keep  in  repair  an  ornamental  window, 
though  in  memory  of  a  particular  person, 
is  good.     Hoare  v.  Osborne,  1  Eq.  585. 

^  2  Roper  on  Legacies,  by  White,  ch. 
l»f  §  6,  PP-  164  to  222. 

*  Mills  V.  Farmer,  1  Meriv.  55,  96 ; 
Moggridge  r.  Thackwell,  7  Ves.  86. 

•Mills  V.  Fanner,  1  Meriv.  55,  94 ; 
Moggridije  V.  That-kwell,  7  Ves.  87 ;  At- 
torney-General V.  Jackson,  11   Ves.  865, 

867. 

*  Attorney-General  v.  Hickman,  2  £q. 
Cas.  Abr.  198 ;  R.  c.  Bridgman  on  Duke 
on  Charit.  476  ;  Moggridge  r.  Thackwell, 
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some  future  act,  the  mode  by  which  it  is  to  be  carried  into  eflFect ; 
there,  the  Coui-t  of  Chancery,  if  no  mode  is  pointed  out,  will  of  itself 
supply  the  defect,  and  enforce  the  charity.^  Therefore,  it  has  been 
held,  that,  if  a  man  devises  a  sum  of  money  to  such  charitable  uses 
as  he  shall  direct  by  a  codicil  annexed  to  his  will,  or  by  a  note 
in  wilting,  and  he  afterwards  leaves  no  direction  by  note  or  codicil, 
the  Court  of  Chancery  will  dispose  of  it,  to  such  charitable  purposes 
as  it  thinks  fit.^  So,  if  a  testator  bequeaths  a  sum  for  such  a  school 
as  he  shall  appoint,  and  he  appoints  none,  the  Court  of  Chancery 
may  apply  it  for  what  school  it  pleases.*"^ 

§1168.  The  doctrine  has  been  pressed  yet  farther;  and  it  has 
been  established,  that,  if  the  bequest  indicate  a  charitable  intention, 
but  the  object  to  which  it  is  to  be  applied  is  against  the  policy  of 
the  law,  the  court  will  lay  hold  of  the  charitable  intention,  and 
execute  it  for  the  purpose  of  some  other  charity,  agreeably  to  the 
law,  in  the  room  of  that  contrary  to  it.*  Thus,  a  sum  of  money 
beiqueathed  to  found  a  Jews'  synagogue  has  been  enforced  by  the 
Court  of  Chancery  as  a  charity,  and  judicially  transferred  to  the  benefit 
of  a  foundling  hospital !  ^  And  a  bequest  for  the  education  of  poor 
children  in  the  Roman  Catholic  faith,  has  been  decreed  in  chancery 
to  be  disposed  of  by  the  king  at  his  pleasure  under  his  sign-manuaL^ 

§  1169.  Another  principle,  equally  well  established,  is,  that,  if  the 
bequest  be  for  charity,  it  matters  not  how  uncertain  the  persons  or 
the  objects  may  be ;  or  whether  the  persons,  who  are  to  take,  are 
vn  esse,  or  not ;  or  whether  the  legatee  be  a  corporation  capable  in 
law  of  taking  or  not ;  or  whether  the  bequest  can  be  carried  into 
exact  execution  or  not ;  for,  in  all  these  and  the  like  cases,  the  court 
will  sustain  the  legacy,  and  give  it  effect  according  to  its  own  prin- 
ciplesJ  And  where  a  literal  execution  becomes  inexpedient  or 
impracticable,  the  court  will  execute  it,  as  nearly  as  it  can,  accord- 


^  Mills  V.  Farmer,  1  Meriv.  55,  95 ; 
lAoggridge  v.  Thackweli,  7  Yes.  36; 
White  V.  Wliite,  1  Bro.  Oh.  Gas.  12. 

'  Attorney-General  v,  Syderfin,  1  Vem. 
224 ;  8.  c.  2  Freem.  261,  and  recognized 
in  Mills  V,  Farmer,  1  Meriv.  55,  and  Mog- 
gridge  v.  Thackweli,  7  Ves.  36,  87.  But 
where  the  gift  was  to  the  ''Tmatees  of 
Mount  Zion  Chapel,  where  I  attend,"  **the 
money  to  be  appropriated  according  to 
statement  appended,  *  and  there  was  no 
statement  appended,  it  was  heldf  that  no 
charitable  intent  could  be  presumed,  that 
it  was  clear  the  trustees  were  not  to  take 
beneficially,  and  that  the  gift  must  fail. 
Aston  V,  Wood,  6  £a.  419. 

'  2  Freem.  261 ;  Moggridge  v.  Thack- 
weli, 7  Ves.  86,  78,  74. 

*  De  Costa  v.  De  Pas,  1  Vem.  251 ; 
Attomey-(>eneral  v.  Quise,  2  Vem.  266  ; 
Gary  v.  Abbott,  7  Ves.  490  ;  Moggridge  v. 
Thackweli,  7  Ves.  36,  75 ;  Bridgman  on 


Duke  on  Charit  Uses,  466 ;  De  Them- 
mines  v.  De  Bonneval,  5  Russ.  288,  292 ; 
Attomey-Generalv.  Power,  1 B.  fc  Beatt  146. 

^  Id.,  and  MilU  v.  Farmer,  1  Meriv.  55, 
100  ;  post,  §  1182. 

•  Gary  r.  Abbott,  7  Ves.  490 ;  De  Them- 
mines  v.  De  Bonneval,  5  Russ.  292.  These 
cases  would,  not  now  be  followed,  for  by  the 
Roman  Gatholic  Charities  Act,  23  &  24 
Vict,  c,  134,  s.  1,  it  is  enacted  that  *'no 
existing  or  future  gift  or  disposition  of 
real  or  personal  estate  npon  any  lawful 
charitable  trast  for  the  exclusive  benefit  of 
persons  professing  the  Roman  Catholic 
religion  shall  be  invalidated  by  reason 
only  that  the  same  estate  has  been  or  shall 
be  also  subjected  to  any  trust  or  provision 
deemed  to  be  superstitious  or  otherwise 
prohibited  by  laws  afiectiug  persons  pro- 
lessing  the  same  religion. 

7  J^ost,  §  1181 ;  Gower  v.  Mainwaring, 
2  Ves.  87,  89,  per  Lord  Haidwicke. 
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ing  to  the  original  purpose,  or  (as  the  technical  expression  is)  cy 
prea}  This  doctrine  seems  to  have  been  borrowed  from  the  Roman 
law;  for  by  that  law,  donations  for  public  purposes  were  sustained 
and  were  applied,  when  illegal,  cy  prea,  to  other  purposes,  at  least  one 
hundred  years  before  Christianity  became  the  religion  of  the  empire.^ 

§  1170.  Thus,  a  devise  of  lands  to  the  church-wardens  of  a  parish 
(who  are  not  a  corporation  capable  of  holding  lands),  for  a  charitable 
purpose,  although  void  at  law,  will  be  sustained  in  equity.*  So,  if 
a  corporation,  for  whose  use  a  charity  is  designed,  is  not  in  esse  and 
cannot  come  into  existence,  but  by  some  future  act  of  the  crown,  as, 
for  instance,  a  gift  to  found  a  new  college,  which  requires  an  act  of 
incorporation,  the  gift  will  be  held  valid,  and  the  court  will  execute 
it.^  So,  if  a  devise  be  to  an  existing  corporation  by  a  misnomer, 
which  makes  it  void  at  law,  it  will  be  held  good  in  equity.^  So, 
where  a  devise  was  to  the  poor  generally,  the  court  decreed  it  to 
be  executed  in  favour  of  three  public  charities  in  London.^  So,  a 
legacy  towards  establishing  a  bishop  in  America,  was  held  good, 
although  none  was  yet  appointed.^  So,  where  a  bequest  of  £1,000 
was  "  to  the  Jews'  Poor,  Mile  End,"  and  there  were  two  charitable 
institutions  for  Jews  at  Mile  End,  it  not  appearing  which  of  the 
charities  was  meant,  the  court  held,  that  the  fund  ought  to  be  applied 
cy  pres,  and  divided  the  bequest  between  the  two  institutions.^ 

§  1170  a.  And  where  a  charity  is  so  given  that  there  can  be  no 
objects,  the  court  will  order  a  new  scheme  to  execute  it.  But  if 
objects  may,  though  they  do  not  at  present,  exist,  the  court  will 
keep  the  fund  for  the  old  scheme.'  And  when  the  specified 
objects  cease  to  exist,  the  court  will  remodel  the  charity.^^    Thus, 


1  Attorney-General  v.  Oglander,  3  Bro. 
Ch.  Cas.  166 ;  Attorney-General  v.  Green, 
2  Bro.  Ch.  Cas.  492 ;  Frier  v.  Peacock, 
Rep.  temp.  Finch,  245  ;  Attorney-General 
V,  Boultbee,  2  Ve«.  Jr.  880  ;  Bridgman  on 
Duke  on  Charit.  Uses,  865 ;  Attorney- 
General  r,  Wansay,  15  Yes.  282;  atUe^ 
§  1074  \pod,  §  1176. 

2  Per  Ld.  Ch.  Justice  Wilmot,  Wilmof  s 
Notes,  pp.  58,  54,  citing  Dig.  Lib.  33, 
tit.  2,  ^  16,  17,  De  Utu  et  Usufruct. 
Leaatorum. 

»  1  Burn,  Ecc.  Law,  226;  Duke,  33, 
116 ;  Com.  Dig.  Chancery,  2.  N.  2 ;  At- 
torney-General r.  Combe,  2  Ch.  Cas.  13  ; 
Rivett's  case,  Moore,  890  ;  Attomey-Gene- 
«d  t>.  Bowyer,  8  Ves.  Jr.  714  ;  West  v. 
Knight,  1  Ch.  Cas.  135 ;  Highmore  on 
Mortm.  204  ;  Tothill,  84  ;  Mills  v.  Farmer, 
1  Meriv.  55. 

♦  White  V,  White,  1  Bro.  Ch.  Cas.  12 ; 
Attorney-General  v.  Downing,  Ambl.  550, 
671 ;  Attorney-General  v,  Bowyer,  8  Ves. 
Jr.  714,  727, 

»  Anon.,  1  Ch.   Cas.   267;   Attorney- 


General  V,  Piatt,  Rep.  temp.  Finch.  221  ; 
In  re  Magnire,  9  £q.  632. 

•  Attorney- General  v.  Peacock,  Rep. 
temp.  Finch,  245 ;  0  wrens  v.  Bean,  id. 
395  ;  Attorney-General  r.  Syderfin,  1  Vem. 
224  ;  Clifford  v.  Francis,  1  Freem.  380. 

7  Attorney-General  v.  Bishop  of  Chester, 
1  Bra  Ch.  Cas.  444. 

*  Bennett  v.  Hayter,  2  Beavan,  81. 
See  Jn  re  Kilvert's  Trusts,  12  Eq.  183  ;  7 
Ch.  170.     See  In  re  Maguire,  9  Eq.  682. 

'  Attorney- General  v.  Oglander,  3  Bro. 
Ch.  Cas.  166.  For  a  case  where  the  court 
after  a  new  scheme  had  been  reformed  re- 
fused to  change  it  for  one  ideutieal  with 
the  original  purpose  of  the  charity,  see 
Attorney-General  r.  Stewart,  14  Eq.  17. 

*®  Attorney-General  v.  City  of  London, 
8  Bro.  Ch.  Cas.  171 ;  8.  o.  1  Ves.  Jr.  248. 
Where  a  fund  was  aiyen  for  the  repairs  of 
a  ])articular  church  and  afterwaras  the 
parish  was  divided,  it  was  hetd,  that  the 
fund  could  not  be  apportioned.  In  re 
Church  Estate  Charity,  Wandsworth,  6 
Ch.  296. 
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where  there  was  a  bequest  of  the  residue  of  the  testator's  estate  to 
a  company,  to  apply  the  interest  of  a  moiety  "  unto  the  redemption  of 
British  slaves  in  Turkey  or  Barbary,"  one-fourth  to  charity  schools  in 
London  and  its  suburbs,  and  one-fourth  towards  necessitated  freemen 
of  the  company ;  there  being  no  British  slaves  in  Turkey  or  Barbary  to 
redeem,  the  court  directed  a  master  to  approve  of  a  new  scheme  cy 
pres  ;  and  in  that  case,  it  further  approved  a  scheme,  to  give  the  moiety 
of  the  charities  to  the  other  fourth  parts,  which  were  bequeathed.^ 
§  1171.   In   further  aid   of  charities,  the  court  will  supply   all 


^  Attorney-General  v*  The  Ironmongers' 
Company,  2  Beavan,  318.     On  this  occa- 
sion, Lord  Langdale  said  :  "  With  renpect 
to  the  order  of  reference,  it  is  now  neces- 
sary that   some  construction  should  be 
given  to  it,  and  I  am  of  opinion  that  the 
master  was    bound  to  consider  whetlier 
there  could  be  a  c^  pres  application  for 
the  first  purpose,  before  he  proceeded  to 
consider  th&  propriety  of  the  application 
to  the  second  purpose.     But,  then,  I  am 
by  no  means  of  opinion,  that  he  was  bound 
to  consider  it  precisely  in  the  same  manner 
as  he  would  have  been  bound  to  do  if  there 
had  been  no  other  charitable  purpose  men- 
tioned in  the  will.     Where  a  fund  is  to  be 
disposed  of  cy  pres,  the  court,  for  the  sake 
of  making  a  disposition,  is  bound  to  act 
upon  the  suggestions  which  are  before  it, 
however  remote,  and  it  is  rather  astute  in 
ascertaining  some  application  in  conformity 
more  or  less  with  the  intention  of  the  tes- 
tator.     The  case,   however,   is   ditferent 
where  there  are  other  charitable  purposes 
mentioned  in  the  testator's  will  itself,  and 
in  which  a  comparison  may  be  instituted 
between  the  probability  of  the  testator 
resorting  to  something  very  remote  from 
his  ori^nal  intention,  and  something  far 
less  remote  from  the  other  objects,  which 
are  specifically  mentioned  in  the  will.     I 
quite  agree  with  the  view,  which  has  been 
taken  upon  the  subject  in  the  argument, — 
that,  if  It  could  have  been  found  that  there 
was  a  clear  and  close  approximation  to  any 
purpose  analogous  to  the  first,  that  the 
master  ought  to  have  preferred  it  to  the 
second  and  third,  diKtinctly  mentioned  in 
the  will ;  but  if  such  approximation  were 
so  remote  that  there  would  be  very  great 
difficulty  in  making  out  the  similarity,  and 
it  appeared  probable  that,  if  the  subject 
had  oeen  in  the  contemplation  of  the  tes- 
tator, he  would  have  preferred  the  other 
two  objects  mentioned  in  his  will,  then,  I 
think,  it  became  the  duty  of  the  master  to 
look  to  those  second  objects  and  lay  aside 
the  first.'*    This  decree  was  varied  upon 
appeal  by  Lord    Cottenham,    1   Craig  k 
Phillips,  608,  522.     On  this  occasion,  his 
lordship  said  :  "It  is  obviously  true,  that, 
if  .<>everal  charities  be  named  in  a  will,  and 
one  fail  for  want  of  objects,  one  of  the 
others  may  be  found  to  be  cif  pres  to  that 


which  has  failed  ;  and,   if  so,  its  being 
approved  by  the  testator  ought  to  be  an 
additional  recommendation ;  but  such  other 
charity  ought  not,  as  I  conceive,  to  be  pre- 
ferred to  some  other  more  nearly  resem- 
bling that  which  has  failed.    That  point, 
however,  is  not  open  upon  the    present 
report,  which  was  made  under  an  order 
directing  the  master,  in  settling  a  scheme, 
to  have  a  regard,  as  near  a.s  may  be,  to  the 
intention  of  the  testator  as  to  the  bequest 
contained  in  his  will  touching  British  cap- 
tives, and  having  regard  also  to  the  other 
charitable  bequeste  in  the  said  will.     By 
this  I  understand,  that  the  first  subject  to 
be  considered  is,  intention  of  the  testator, 
to  be  discovered  from  the  gift  in  favour 
of  British  slaves ;  subordinately  to  which, 
and,  if  possible,  consistently  with  it,  the 
other  charities  are  to  be  considered ;  and 
this,   I  conceive,   would    have    been  the 
course  te  be  pursued,  if  there  had  not  been 
any  such    special    directions.     Assuming 
this  to  be  tne  rule,  it  appears,  tiiat  the 
first  charity  is  most  general  in  ite  objects, 
being  applicable  to  aU  British  persons  who 
should  nappen  to  be  in  a  particular  situa- 
tion ;  and  the  second  is  limited  to  persons 
in  London  and  ite  suburbs ;  and  that  the 
third  is  confined  to  freemen  of  a  narticolar 
company  in    London.      It  would   seem, 
therefore,  that,  although  there  is  no  poesi- 
bility  of  benefiting  the  British  community 
at  large  in  the  mode  intended  by  the  tes- 
te,tor,  none  being  found  in  the  situation  he 
anticipated,  it  would  yet  be  more  consis- 
tent with  his  intention,  that  the  same  com- 
munity should  ei^'oy  the  benefit  of  his  gift 
in  any  other  way,  uian  that  it  should  be 
confined  to  any  restricted  portion  of  such 
community.     In  considering  the  manner 
in  which  such  benefit  should  be  conferred, 
it  is  very  reasonable  and  proper  to  look  to 
other  provisions  in  his  will  in  order  to  see 
whether  he  has  indicated  any  preference 
to  any  particular  mode  of  admmistering 
charity.     If  a  testetor  had  given  part  of 
his  pi-operty  to  support  hospitals  for  lepros}' 
in  any  part  of  England,  and  another  part 
to  a  particular  hospital,  it  would  be  reason- 
able to  adopt  the  support  of  hospitals  as 
the  mode  of  applying  the  disposable  funds ; 
but  there  would  not  be  any  ground  for 
giving  the  whole  to  the  particular  hospitaL 
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defects  of  conveyances,   where  the  donor  hath  a  capacity,  and  a 
disposable  estate,  and  his  mode   of  donation  does  not   contravene 


The  onlj  case  referred  to  as  giving  any 
countenance  to  such  a  principle,  is  the 
unreported  case  of  Attorney -General  v. 
Bishop  of  Llandaff,  cited  2  Mylne  &  Keen, 
586,  and  stated  in  the  master's  report  in 
Attorney-General  v.  Gibson,  dated  23rd  of 
July,  184o.  [See  this  case  mentioned  in  2 
Beavan.  517,  n.]  It  is,  however,  to  be 
observed,  that  there  is  no  appearance  of 
that  case  ha^-ing  been  discussed  ;  and  that 
the  trust,  which  failed,  was  as  unlimited  as 
to  the  description  of  slaves  as  the  present ; 
and  that  the  scheme  may  have  been  adop- 
ted, upon  the  principle  I  act  upon  in 
adopting  the  second  gift,  in  this  testator's 
'^'111,  a'^  indicative  of  his  preference  for  a 
particular  chanty ;  and,  therefore,  to  be 
preferred  in  the  absence  of  any  other  more 
resembling  the  object  of  that,  which  has 
failed.  It  may  also  be  observed,  that  the 
sch  larships  in  that  case  appear  to  have 
been  open  to  every  description  of  candi- 
date. If  Lord  £ldon  had  thought  this  the 
correct  principle  to  act  upon,  he  would,  in 
Mills  V,  Farmer  (19  Yes.  483),  have  given 
the  whole  funds  to  the  two  charities  named, 
instead  of  referring  it  to  the  master,  to 
approve  of  a  scheme  for  distributing  the 
funds  ;  having  regard,  it  is  true,  to  those 
two  objects  named,  which  was  proper  for 
the  purpose  of  ascertaining  what  descrip- 
tion of  charity  was  most  likely  to  be  in 
conformity  with  the  views  of  the  testator. 
To  assume,  because  a  testator  names  two 
charities  in  his  will,  that  he  would  have 
^ven  the  amount  of  both  legacies  to  one, 
if  he  had  foreseen  that  the  other  could  not 
be  carried  into  effect,  and,  therefore,  to 
give  the  provision  intended  for  the  object, 
which  fails,  to  the  other,  is,  or  may  be, 
totaUy  inconsistent  with  the  doctrine  of 
ey  pres.  The  two  objects  may  be  wholly 
unconnected ;  and  there  may  be  other 
charities  closely  connected  with  that  which 
the  testator  intended  to  favour  ;  but  as 
indicative  of  the  testator's  general  views 
and  intentions,  it  may  be  very  proper  to 
observe  the  course  he  has  pursued  in  his 

?:ifts  to  other  charities.  1  think,  there- 
ore,  that,  in  the  absence  of  any  objects 
bearing  anv  resemblance  to  the  object 
which  has  tailed,  it  is  very  proper  to  look 
to  the  second  gift,  but  only  as  a  guide  to 
lead  to  what  the  testator  would  probably 
have  done  himself,  and,  therefore,  not  to 
be  followed  further  than  may  be  proper  to 
attain  that  olyect ;  but,  with  regard  to  the 
third  object,  I  cannot  see  any  grounds  for 
considering  it  as  indicative  of  the  testator's 
general  views,  or  any  reason  for  supposing 
that  he  would,  under  any  circumstances, 
have  wished  that  provision  increased.  The 
objects  are  restricted  within  the  narrowest 
limits  ;  and  it  is,  in  that  respect,  in  direct 
contrast  with  the  extended  nature  of  the 


first  gift ;  but  what  appears  to  me  to  be 
conclusive  against  any  reference  to  the 
third  gift,  is,  that  the  testator  has  ex- 
pressed his  reasons  for  the  gift,  which  c€ui 
have  no  application  to  the  moiety  undis- 
posed of.  He  says  that  the  third  gift  is 
in  consideration  of  the  company's  '  care 
and  pains  in  the  execution  of  his  will.' 
It  is  true,  that  this  compensation  is  given 
to  the  company  in  the  shape  of  a  provision 
for  necessitous  decayed  freemen  of  tbr 
company,  their  widows  and  children,  and, 
no  doubt,  is  a  charity  ;  but,  in  looking  for 
evidence  of  the  testator^s  general  views 
and  intentions,  with  reference  to  the  kind 
of  charities  to  be  favoured,  it  cannot  be 
inferred  that  he  preferred  the  distressed 
freemen  of  the  company  to  all  others 
because  he  made  a  proviKion  for  them 
as  a  consideration  for  services  to  be  per- 
formed  by  the  company  ;  and  this  con- 
sideration has  already  increased  in  a  greater 
ratio  than  the  income  of  the  property ;  it 
being  well  known,  that  a  large  property 
may  DC  administered  at  a  less  percentage 
than  a  small  one.  I  am,  therefore,  of 
opinion,  that  this  third  gift  cannot  be  re- 
ferred to,  for  any  purf)ose,  in  settling  a 
scheme  for  the  application  cv  pres  of  the 
funds  intended  for  the  first ;  but,  I  think, 
the  most  reasonable  course  to  be  adopted 
is,  to  look  at  the  second  gift  as  indicative 
of  the  kind  of  charity  preferred  by  the  tes- 
tator, but  making  it  as  general  in  its  appli- 
cation as  the  first  was  intended  to  be,  tnat 
is,  open  to  all  who  might  stand  in  need  of 
its  assistance ;  which  leads  to  this  con- 
clusion, that  it  should  be  applied  in  sup- 
port of  charity  schools,  without  any  re- 
striction as  to  place,  where  the  education 
is  according  to  the  Chureh  of  England, 
but  not  to  exceed  £20  per  year  to  any 
one.  '*  So  where  a  fund  is  bequeathed  for 
several  objects,  some  of  which  fail  becauuc 
not  charitable,  equity  will  divide  the  fund 
equally  among  the  objects  which  are  chari- 
table, or  may  direct  a  reference  as  to  the 
proportion.  Hoare  v.  Osborne,  1  £q.  585. 
For  instances  of  schemes  as  to  schools,  see 
Manchester  School  Case,  1  £q.  55  ;  2  Ch. 
497  ;  Berkhampstead  School  Case,  1  £q. 
102 ;  In  re  Latymer's  Charity,  7  Eq.  353. 
'\^'here  the  legacy  is  to  a  charity  which  has 
ceased,  it  falls  into  the  residue,  and  cannot 
be  applied  cyjE»re8.  Fisk  v.  Atty.-Gen.,  4 
£q.  521.  Where  money  is  directed  to  be 
accumulated  for  a  charity,  present  pay- 
ment will  not  be  ordered.  Harbin  i'. 
Mastenuan,  12  £q.  559.  It  seems  that 
an  accumulHtion  for  purposHi  of  charity 
may  be  continued  beyond  the  time  allowed 
in  cases  of  private  trusts.  As  to  gifts 
which  may  create  perpetuities,  see  Cham- 
beriayne  «.  Brockett,  8  Ch.  206. 
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the  provisions  of  any  statute.^  The  doctiine  is  laid  down  with  great 
accuracy  by  Duke,^  who  says  that  a  disposition  of  lands,  &c.,  to 
charitable  uses  is  good,  "albeit  there  be  defect  in  the  deed,  or 
in  the  will,  by  which  they  were  first  created  and  raised ;  either  in 
the  party  trusted  with  the  use,  where  he  is  misnamed,  or  the  like  ; 
or  in  the  party  or  parties  for  whose  use,  or  that  are  to  have  the 
benefit  of  the  use ;  or  where  they  are  not  well  named,  or  the  like  ; 
or  in  the  execution  of  the  estate,  as  where  livery  of  seisin  or  attorn- 
ment is  wanting,  or  the  like.  And,  therefore,  if  a  copyholder  doth 
dispose  of  copyhold  land  to  a  charitable  use  without  a  sm-render ; 
or  a  tenant  in  tail  convey  land  to  a  charitable  use  without  a  fine ; 
or  a  reversion  without  attornment  or  insolvency;  and  in  divers 
such  like  cases,  &c.,  this  statute  shall  supply  all  the  defects  of 
assurance ;  for  these  are  good  appointments  within  the  statute." ' 
But  a  parol  devise  to  charity  out  of  lands  being  defective  as  a  will, 
which  is  the  manner  of  the  conveyance,  which  the  testator  intended 
to  pass  it  by,  can  have  no  effect,  as  an  appointment,  which  he  did 
not  intend.*  Yet  it  has,  nevertheless,  been  held,  where  a  married 
woman,  administratrix  of  her  husband,  and  entitled  to  certain 
personal  estates  belonging  to  him  (namely,  a  chose  i/n  dction), 
afterwards  intermamed,  and  then,  during  coverture,  made  a  will, 
disposing  of  that  estate,  partly  to  his  heirs,  and  partly  to  chaiity, 
that  the  bequest,  although  void  at  law,  was  good  as  an  appointment 
under  the  statute  of  Elizabeth,  for  this  reason :  "  that  the  goods  in 
the  hands  of  administrators  are  all  for  charitable  uses ;  and  the  office 
of  the  ordinary,  and  of  the  administrator,  is,  to  employ  them  to 
pious  uses ;  and  the  kindred  and  children  have  no  property  nor 
pre-eminence  but  under  the  title  of  charity."  * 

§  1172.  With  the  same  view,  the  Court  of  Chanceiy  was,  in 
former  times,  most  astute  to  find  out  grounds  to  sustain  charitable 
bequests.  Thus,  an  appointment  to  charitable  uses  under  a  will, 
that  was  precedent  to  the  statute  of  Elizabeth,  and  so  was  utterly 
void,  was  held  to  be  made  good  by  the  statute.^  So,  a  devise, 
which  was  not  within  the  statute,  was  nevertheless  decreed  as  a 
charity,  and  governed  in  a  manner  wholly  different  from  that  con- 


1  Case  of  Christ's  College,  1  W.  BL  90  ; 
Attorney-General  v.  Rye,  2  Vern.  453, 
and  Raithby's  notes  ;  Rivett's  case,  Moore, 
890  ;  Attorney  General  v,  Bnrdet,  2  Yern. 
755  ;  Damns's  case,  Moore,  822  ;  Collison's 
case,  Hob.  186 ;  Mills  v.  Farmer,  1  Meriv. 
55 ;  Attorney-General  v.  Bowyer,  8  Yes. 
Jr.  714  ;  1  Drury  &  "Warren,  808. 

>  Duke  on  Charit  Uses,  84,  85 ;  Bridg- 
man  on  Duke  on  Charit  Uses,  855. 

*  Ibid.  ;  Christ's  Hospital  v.  Hawes, 
Bridgman  on  Duke  on  Charit.  Uses,  371  ; 


1  Bum's  Eccl.  Law,  226  ;  Tuffnel  v.  Pafze, 

2  Atk.  87  ;  Tay  u  Slaughter,  Proc.  Ch. 
16  ;  Attorney-Gieneral  v.  Rye,  2  Yern.  45S ; 
Rivett's  case,  Moore,  890 ;  Eenson's  case, 
Hob.  186  ;  Attorney-General  v,  Bnrdet,  2 
Yern.  755  ;  1  Drury  &  "Warren,  308. 

*  Jenner  t*.  Harper,  Prec.  Ch.  389  ;  1 
Bum's  Eocl.  Law,  226.  And  see  Attorney- 
General  V.  Bains,  Prec.  Ch.  271. 

*  Damus*8  case,  Moore,  822. 

<  Smith  V.  Stowell,  1  Ch.  Gas.  195 ; 
Collison's  case,  Hob.  186. 
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templated  by  the  testator,  although  there  was  nothing  unlawful  in 
his  intent ;  the  Lord  Chancellor  giving  as  his  reason,  Sv/mma  eat 
ratio  quce  pro  religwiie  faeit  So,  where  the  charity  was  for  a 
weekly  sermon  to  be  preached  by  a  person  to  be  chosen  by  the 
gi*eatest  part  of  the  best  inhabitants  of  the  parish,  it  was  treated 
as  a  wild  direction ;  and  a  decree  was  made,  that  the  bequests  should 
be  to  maintain  a  catechist  in  the  parish,  to  be  approved  by  the  bishop.^ 

§  1173.  So,  although  the  statute  of  wills  of  Henry  VIII.  did  not 
allow  devises  of  lands  to  coi-porations  to  be  good,  yet  such  devises  to 
corpotations  for  charitable  uses  were  held  good,  as  appointments 
under  the  statute  of  Elizabeth.'  Lord  Chancellor  Cowper,  in  a  case 
where  he  was  called  upon  to  declare  a  charitable  bequQst  valid, 
notwithstanding  the  will  was  not  executed  according  to  the  statute 
of  frauds,  and  in  which  these  cases  were  cited,  observed :  "  I  shall 
be  very  loath  to  bre<ak  in  upon  the  statute  of  frauds  and  perjuries  in 
this  case,  as  there  are  no  instances  where  men  are  so  easily  imposed 
upon,  as  the  time  of  their  dying,  under  the  pretence  of  charity." — 
'*  It  is  true,  the  charity  of  judges  has  carried  several  cases  on  the 
statute  of  Elizabeth  to  great  lengths ;  and  this  occasioned  the  dis- 
tinction between  operating  by  will  and  by  appointment,  which,  surely, 
the  makers  of  that  statute  never  contemplated."  ' 

§  1174.  It  has  been  already  intimated,  that  the  disposition  of 
modern  judges  has  been,  to  curb  this  excessive  latitude  of  con- 
struction, assumed  by  the  Court  of  Chancery  in  early  times.  But, 
however  strange  some  of  the  doctriues  already  stated  may  seem  to 
us,  as  they  have  seemed  to  Lord  Eldon ;  yet  they  cannot  now  be 
shaken  without  doing  that  (as  he  has  said),  in  effect,  which  no  judge 
will  avowedly  take  upon  himself  to  do,  to  reverse  decisions  that  have 
been  acted  upon  for  centuries.^ 

§  1175.  A  charity  must  be  accepted  upon  the  same  terms  upon 
which  it  is  given,  or  it  must  be  relinquished  to  the  right  heir ;  for 
it  cannot  be  altered  by  any  new  agreement  between  the  heir  of  the 
donor  and  the  donees.^  And  where  several  distinct  charities  are  given 
to  a  parish  for  several  purposes,  no  agreement  of  the  parishioners 
can  alter  or  divert  them  to  any  other  uses.® 

§  1176.  The  doctrine  of  cy  pres,  as  applied  to  charities,  was 
formerly  pushed  to  a  most  extravagant  length.^  But  this  sensible 
distinction  now  prevails,  that  the  court  will  not  decree  the  execution 

^  Attomey-Qenenl   v.  Combe,   2   Ch.  Margaret  k,  Regius  Professon,  Cambridge, 

CaB.  18.  1  Vera.  55. 

>  Griffith  Flood's  case,  Hob.  186.  *  Mann  v.  Ballet,  1  Vem.  43 ;  1  £q. 

^  Attorney-General  v.  Bains,  Prec.  Cb.  Abr.  99,  pi.  4.    And  see  Attorney-General 

271.     And  aee  Adington  «.  Cann,  8  Atk.  v.  Gleg,  1  Atk.  856 ;  Ambl.  878. 

141.  7  Attorney-General  v.  Minshall,  4  Yes. 

*  Moggridgev.Thackwell,  7  Ves.  36,  87.  Jr.    11,   14;   Attorney-General  u   Whit- 

*  Attoraey-General  v.  Piatt,  Rep.  temp.  chnrch,  8  Yes.  Jr.  141  ;  arUs,  §§  1168  to 
Finch,  221.    And  see  Attorney-General  v,  1171. 


812 


EQUITY  JURISPRUTOENCE. 


[CH.  XXXII. 


of  the  trust  of  a  charity  in  a  manner  different  from  that  intended, 
except  so  far  as  it  is  seen  that  the  intention  cannot  be  literally 
executed.  In  that  case  another  mode  will  be  adopted,  consistent 
with  the  general  intention;  so  as  to  execute  it,  although  not  in 
mode,  yet  in  substance.  If  the  mode  should  become  by  subsequent 
circumstances  impossible,  the  general  object  is  not  to  be  defeated,  if 
it  can  in  any  other  way  be  attained.^  Where  there  are  no  objects 
remaining,  to  take  the  benefit  of  a  charitable  corporation,  the  court 
will  dispose  of  its  revenues  by  a  new  scheme,  upon  the  principle  of 
the  original  charities,  cy  prea.  A  new  scheme  will  not,  however,  be 
ordered,  if  the  institution  is  a  permanent  one,  and  the  object  of 
the  testator  was  to  benefit  that  institution  generally,  although  the 
particular  trustee  named  may  have  died  in  the  lifetime  of  the 
testator ;  but  the  legacy  will  be  ordered  to  be  paid  over  to  the  proper 
o£Scer  of  the  institution.' 

§  1177.  The  general  rule  is,  that,  if  lands  are  given  to  a  corporation 
for  any  charitable  uses,  which  the  donor  contemplates  to  last  for 
ever,  the  heir  never  can  have  the  land  back  again.  But  if  it  should 
become  impracticable  to  execute  the  charity  as  expressed,  another 
similar  charity  will  be  substituted,  so  long  as  the  corporation  exists.^ 
If  the  chaiity  does  not  fail,  but  the  trustees  or  corporation  fail,  the 
Court  of  Chancery  will  substitute  itself  in  their  stead,  and  thus  carry 
on  the  charity.* 

§  1178.  When  the  increased  revenues  of  a  charity  extend  beyond 
the  original  objects,  the  general  rule  as  to  the  application  of  such 
increased  revenues  is,  that  they  are  not  a  resulting  trust  for  the  heirs- 
at-law ;  but  they  are  to  be  applied  to  similar  charitable  purposes 
and  to  the  augmentation  of  the  benefits  of  the  charity*^ 


^  Attomey-Qeneral  v.  Boultbee,  2  Yes. 
Jr.  880,  387  ;  s.  c.  8  Ves.  Jr.  220  ;  Attor- 
ney-General V.  Whitcharch,  8  Yes.  Jr. 
141 ;  Attorney-General  v.  Stepney,  10  Yes. 
22 ;  Attorney-General  v.  Ironmongers'  Com- 
pany, 2  Mylne  k  Keen,  576,  686,  588; 
8.  c.  1  Craig  k  Phillips,  220,  227  ;  s.  c.  2 
Bearan,  818  ;  Attorney-General  v.  The 
Coopers'  Co.,  8  Beavan,  29 ;  Attorney- 
General  V.  The  Drapers*  Co.,  2  Beavan, 
508;  Martin  v.  Maugham,  14  Simons, 
280  ;  anU,  §§  1167,  1170. 

*  Walsh  V.  Gladstone,  1  Phillips,  Ch. 

290. 

>  Attorney-General  v.  Wilson,  8  Mylne 
k  Keen,  862,  872 ;  Attorney-General  v. 
Hankey,  16  Eq.  140  n. ;  in  re  Prison 
Charities,  6  Eq  129.  In  this  case  it  was 
held  that  charitable  trusts  in  favour  of 
poor  persons  could  not  be  used  for  the 
Duilding  and  maintenance  of  a  school  for 
children  of  persons  nndeigding  sentence 
for  crime,  as  such  a  purpose  did  not  ap- 
proach near  enough  to  tno  charitable  in- 


tentions of  the  original  donors  to  admit  of 
the  funds  being  applied  ry  pres  in  the 
manner  proposed. 

*  Attorney-General  v.  Hicks,  High  on 
Mortmain,  386,  858,  kc. 

*  Attorney-General  v.  Earl  of  Winchel- 
sea,  4  Bro.  Ch.  Cas.  878  ;  High  on  Mortm. 
187,  827  ;  Ex  parU  Jortin,  7  Yes.  840 ; 
Attomey-Gf'neral  v.  Mayor  of  Bristol,  2 
Jac.  k  Walk.  821 ;  Attorney-General  i?. 
Dixie,  2  Mylne  k  Keen,  842;  Attomey- 
Geuenl  v.  Habenlsshers'  Co.,  8  Russ.  530  ; 
Bridgman  on  Duke  on  Charit  Uses,  688 ; 
Attorney-General  v.  Hurst,  2  Cox,  864  ; 
Attorney-General  v.  Wilson,  8  Mylne  & 
Keen,  862,  872 ;  Attorney-General  v.  The 
Ironmongers'  Company,  2  Mylne  k  Keen, 
576,  586,  588 ;  R.  c.  2  Beavan,  813  ;  1 
Craig  k  Phillips,  220,  227;  Attorney- 
General  V.  The  Drapers'  Company,  2 
Beayan,  508 ;  Attomey-General  v.  The 
Coopers'  Company,  8  Beayao,  29 ;  amU, 
%  1170,  pott,  U  1181,  1967. 
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§  1178  a.  In  Attorney-General  v.  the  Corporation  of  Rochester^ 
upon  appeal  before  the  Lords  Justices,  the  subject  of  the  construc- 
tion, and  the  administration,  of  charities  was  very  much  discussed ; 
and  the  rule  adopted  that  an  administration  which  produces  no 
adequate  results  is  not  a  proper  one,  and  that  a  construction  which 
departs  from  the  plain  import  of  the  trust  cannot  be  adopted  by  the 
court,  although  supported  by  the  former  action  of  the  court,  where 
the  question  did  not  directly  arise.  But  a  court  of  equity  will  not 
transfer  the  administration  of  a  charity  to  a  new  trustee,  unless 
there  is  proof  of  incapacity,  or  unfaithfulness,  in  the  trustee  named 
in  the  gift ;  or  where  there  has  occurred  a  failure  of  the  objects  of 
the  charity. 

§  1178  6.  Where  the  original  bequest  was  to  charity  for  the 
clothing  and  education  of  eight  "poor  boys  "  in  Ednionton,  and  the 
income  had  increased  from  £60  to  £700,  anuually,  it  was  held  that 
a  new  scheme  for  the  expenditure  of  the  income  might  provide  an 
upper  as  well  as  a  lower  school ;  the  upper  one  to  have  no  restriction 
as  to  the  poverty  or  residence  of  the  pupils,  and  to  be  supported 
mainly  by  capitation  fees  ;  the  lower  school  to  be  exclusively  for  the 
inhabitants  of  the  parish,  and  the  boys  to  pay  a  small  capitation  fee ; 
the  trustees  to  have  power  to  admit  twenty -five  boys  free,  and  to 
provide  clothing  for  twenty-five  boys.  And  the  old  parish  of  Ed- 
monton having  been  divided  into  ecclesiastical  districts,  it  was  held 
that  the  interest  of  the  outlying  districts  might  be  served  by  granting 
£70  a  year  to  an  elementary  school  in  each  of  them.^ 

§  1178  e.  More  than  two  centuries  since,  a  testator  left  real  estate 
upon  trust  to  pay  £50  annually,  for  four  charitable  objects  ;  viz.,  £20 
for  the  salary  of  a  schoolmaster,  and  £20  for  a  college  to  purchase 
books,  and  two  sums  of  £5  to  the  poor  of  two  parishes,  with  a 
direction,  that,  in  case  of  a  deficiency,  all  the  sums  should  abate 
ratably.  The  charity  fund  having  increased  in  the  course  of  years, 
an  information  was  filed  for  a  scheme  for  the  appropriation  of  the 
accretions.  It  was  held,  that  the  general  rule  was  to  apply  any 
excess  in  the  income  of  a  charitable  fund  ratably  to  all  the  objects, 
subject  to  the  discretion  of  the  court  in  special  cases  ;  that  the  salary 
of  a  schoolmaster,  and  the  purchase  of  books,  were  objects  equally 
deserving  to  be  increased  ;but  the  gifts  for  the  benefit  of  the  poor 
being  objectionable  on  principle,  the  court  would  exercise  its  dis- 
cretion in  refusing  to  augment  these  bequests.^ 

1  5  DeG.,  M.  &G.  717  ;  Same  v.  The  Cor-  were  devised  to  a  guild  to  distribute  £8 

poration  of  Beverley,  6  De  G.,  M.  &  G.  266.  yearly,  £7  155.  in  charity,  and  bs.  to  the 

^  In  re  Latymer's  Charity,  7  £q.  358 ;  Master  and  Wardens  for  the  time  being, 

17  W.  R.  525,  M.  R.  and  to  apply  the  rest  to  repaiia,  with  a 

*  Attorney-General  v,  Marchant,  3  Eq.  devise  over  on  default  to  next  of  kin  on 

424.    Where  lands  of  about  £9  income  condition  he  do  all  these  thin^pi,  held,  that 
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§  1179.  In  former  times,  the  disposition  of  chancery  to  assist 
charities  was  so  strong,  that  in  equity  the  assets  of  the  testator 
were  held  bound  to  satisfy  charitable  uses  before  debts  or  legacies ; 
although  at  law  the  assets  were  held  bound  to  satisfy  debts  before 
charities.  But,  even  at  law,  charities  were  then  preferred  to  other 
legacies.^  And  this,  indeed,  was  in  conformity  to  the  civil  law,  by 
which  charitable  legacies  are  preferred  to  all  others.'  This  doctrine, 
however,  is  now  altered  ;  and  charitable  legacies,  in  case  of  a  deficiency, 
of  assets,  abate  in  proportion,  as  well  as  other  pecuniary  legacies.' 

§  1180.  Courts  of  equity  have,  in  modem  times,  also  shown  a 
disinclination  to  marshal  the  testator's  assets,  in  favour  of  any 
charitable  bequests,  given  out  of  a  mixed  fund  of  real  and  personal 
estate,  without  any  distinction  whether  the  real  estate  were  freehold 
or  leasehold  estate,  or  pure  personal  estate,  or  mixed  personal  estate, 
and  whether  these  bequests  have  been  particular,  or  residuary,  by 
refusing  to  direct  the  debts  and  other  legacies  to  be  paid  out  of  the 
real  estate,  and  reserving  the  personal  to  fulfil  the  charity,  although 
the  charity  would  be  void  as  to  the  real  estate.*  So  that,  in  effect, 
the  court  appropriates  the  fund  as  if  no  legal  objection  existed  to 
applying  any  part  of  it  to  the  charity  bequests,  and  then  holds,  that 
so  much  of  these  bequests  fail  as  would  in  that  way  be  to  be  paid  out 
of  the  prohibited  fund.**  The  ground  of  this  doctrine  is  said  to  be, 
that  a  court  of  equity  is  not  warranted  to  set  up  a  rule  of  equity, 
contrary  to  the  common  rules  of  the  court,  merely  to  support  a 
bequest  which  might  otherwise  be  contrary  to  law.  Formerly, 
indeed,  a  different  rule  prevailed,  and  a  marshalling  of  the  assets 
was  allowed  in  favour  of  charities ;  so  that,  where  there  were  general 
legacies,  and  the .  testator  had  chai-ged  his  estate  with  the  payment 
of  all  his  legacies,  if  the  personal  estate  were  not  suflScient  to  pay 
the  whole,  the  court  will  direct  the  charity  to  be  paid  out  of  the  real 
estate,  so  that  the  will  might  be  performed  in  toto,^ 


the  guild  was  beneficially  entitled  to  the 
8iiri>lus  after  payraent  of  £7  16«.  Atty.- 
Gen.  V.  Wax  Chaudlere'  Co.,  8  Eq.  462  ;  6 
Ch.  503.  But  in  Merchant  Tailors'  Co.  v, 
Atty.-Gen.,  11  Eq.  36,  6  Ch.  612,  where 
the  excess  over  what  was  required  for 
giving  clothes  to  a  certain  number  of  poor 
persons  was  to  be  gathered  into  a  stocK  for 
repairs,  with  a  devise  over  on  default  to 
otners  to  apply  the  property  to  same  uses, 
it  was  ?ietd,  that  the  surplus  must  be 
applied  in  charity. 

I  High  on  Mortm.  67  ;  Swinb.  on 
WiUs,  Pt.  1,  §  16,  p.  72. 

«  Fielding  v.  Bound,  1  Vem.  280. 

s  Fielding  v.  Bound,  1  Vem.  240,  and 
Raithb/s  note  (2). 

*  High  on  Mortm.  366 ;  1  Roper  on 
Legacies,  by  White,  ch.  16,  §  6,  p.  835  ; 


Mogg  V.  Hodges,  2  Ves.  62 ;  Middleton  v. 
Spicer.  1  Bro.  Ch.  201  ;  Ridges  v.  Morri- 
son, 1  Coxe,  180 ;  Walker  r.  Childs, 
Ambler,  524 ;  Foster  v.  Biagnen,  Ambler, 
704;  Makeham  v.  Hooper,  4  Bro.  Ch. 
163  ;  Attorney-General  v.  Earl  of  Wincbel- 
sea,  8  Bro.  CL  380,  and  Belt's  note  (3) ; 
Attorney-General  v.  Hurst,  2  Coze,  360 ; 
Attorney-General  t,  Tyndall,  2  Eden,  209, 
210 ;  Attorney-General  V.  Caldwell,  Ambler, 
636  ;  Curtis  v.  Button,  14  Ves.  687  ;  Hob- 
son  V.  Blackburn,  1  Keen,  278  ;  Williama 
V.  Kershaw,  id.  274,  note ;  Shelfoxd  on 
Mortmain,  284  ;  anU,  §  669  ;  The  Philan- 
thropic Society  v.  Kemp,  4  Beavan,  .'>81. 

*  Williams  v,  Kershaw,  1  Keen,  274, 
note. 

•  Attorney-General    v.    Graves,   Ambl. 
168,  and  Mr.  Blunt's  notes  (2),  (8) ;  Ar- 
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§  1180  a.  But  the  modern  decisions  have  completely  overturned 
the  old  rule,  whether  wisely  or  not,  it  is  perhaps  too  late  to  inquire. 
The  present  doctrine  has  proceeded  a  step  further,  and  where  there 
is  a  fund  of  pure  personalty  and  mixed  personalty,  both  applicable 
to  the  payment  of  debts  and  legacies,  and  the  charitable  legacies  are 
chai'ged  on  the  pure  personalty,  and  the  other  legacies  and  debts  are 
charged  on  the  remainder  of  the  fund,  if  there  is  a  deficiency  of  the 
assets  to  pay  all  the  debts  and  legacies,  the  charity  legacies  are  held 
to  have  failed  in  the  proportion  of  the  mixed  personalty  to  the  pure 
personalty.  Therefore  where  the  testator  directed  the  charity  lega- 
cies to  be  paid  out  of  his  pure  personal  estate,  and  not  out  of  his 
leasehold  or  other  real  estates,  and  by  the  same  will  charged  his 
leasehold  estates  with  the  payment  of  his  debts,  and  funeral  and 
testamentary  expenses  and  legacies  not  given  to  charities  ;  and  the 
pure  personalty  was  insufficient  to  pay  the  debts,  expenses,  and 
legacies,  the  court  refused  to  marshal  the  assets  so  as  to  charge  the 
leasehold  estates  with  the  debts,  expenses,  or  charities  not  charitable, 
but  held  that  the  charity  legacies  failed  in  the  proportion  of  the 
mixed  personalty  to  the  pure  personalty.^ 

§  1181.  It  has  been  already  stated  that  charitable  bequests  are  not 
void  on  account  of  any  uncertainty  as  to  the  persons  or  as  to  the 
objects  to  which  they  are  to  be  applied.^  Almost  all  the  cases  on 
this  subject  have  been  collected,  compared,  and  commented  on  by 
Lord  Eldon,  with  his  usual  diligence  and  ability,  in  two  decisions. 
The  result  of  these  decisions  is,  that,  if  the  testator  has  manifested  a 
general  intention  to  give  to  charity,  the  failure  of  the  particular 
mode,  by  which  the  charity  is  to  be  effected,  will  not  destroy  the 
charity.  For  the  substantial  intention  being  charity,  equity  will 
substitute  another  mode  of  devoting  the  property  to  charitable  pur- 
poses, although  the  formal  intention,  as  to  the  mode,  cannot  be 
accomplished.'     The  same  principle  is  applied  when  the  persons  or 


nold  V,  Chapman,  1  Ves.  108  ;  Attorney- 
General  V.  Tyndall,  2  Eden,  211 ;  Attor- 
ney-General V.  Tompkins,  Ambl.  217. 

'  The  Philanthropic  Society  v.  Kemp,  4 
Beavan,  581.  But  in  genera),  where  the 
will  directs  that  the  assets  shall  bo  mar- 
shalled in  favour  of  the  charity,  this  will 
be  done.  Gaskin  v,  Rogers,  2  £q.  284 ; 
Wigg  V,  Nicholl,  14  Eq.  92.  Brook  v. 
Badley,  4  Eq.  106  ;  3  Ch.  672  ;  In  re 
Hill's  TrufltH,  16  Ch.  D.  178. 

«  ArUe,  §  1169.  And  a  gift  of  land  to 
A.,  in  trust  out  of  the  rents  to  keep  in 
repair  the  houses  and  buildinn  thereon, 
and  to  have  it  in  readiness  as  a  Pest-House 
Field,  for  the  reception  of  poor  plague- 
patients  during  their  sickness,  ana  for  a 
DuriHl-place  for  such  as  deceased,  was  held 
to  be  a  viUid  charity,  and  that  no  result- 


ing trust  was  thereby  created,  in  the  mean- 
while, in  favour  of  the  donor  or  his  heirs, 
though  the  plague  had  not  reappeared  in 
Euglaud  for  more  than  one  hundred  and 
eighty  years.  Attorney- General  r.  The 
Earl  of  Craven,  21  Beavan,  892.  And  a 
bequest  to  trustees  for  the  benefit  of  a 
Roman  Catholic  Congregation,  by  one  who 
had  become  a  nun  and  gone  into  a  convent 
abroad,  was  maintained.  Metcalfe,  in  re, 
10  Jur.  N.  8.  287,  before  the  Court  of 
Chancery  Appeal ;  s.  c.  2  De  G.,  J.  &  S.  122. 
3  The  first  was  the  case  of  Moggridge  v, 
Thackwell,  7  Ves.  36,  where  the  testatrix 
gave  the  residue  of  her  personal  estate  to 
James  Yaston,  his  executors  and  adminis- 
trators, *' desiring  him  to  dispose  of  the 
same  in  such  charities  as  he  shall  think  fit, 
recommending  poor  clergymen  who  have 
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objects  of  the  charity  are  uncertain,  or  indefinite,  if  the  predominant 
intention  of  the  testator  is  still  to  devote  the  property  to  charity.^ 
Thus  where  there  was  a  bequest  to  the  governors  of  a  society  for  the 
"  increase  and  encouragement  of  good  servants,"  and  no  such  institu- 
tion could  be  found,  it  was  held  that  the  gift  was  charitable,  and  did 
not  fail.^  In  like  manner,  if  the  original  funds  are  more  than 
sufficient  for  the  specified  objects  of  charity,  the  surplus  will  be 
applied  to  other  similar  purposes,^  or  given  to  the  donee,  if  that  be  a 
charitable  institution,  to  apply  in  its  discretion.* 

§  1182.  All  these  doctrines  proceed  upon  the  same  ground,  that  is, 
the  duty  of  the  court  to  effectuate  the  general  intention  of  the 
testator.^  And,  accordingly,  the  application  of  them  ceases  when- 
ever such  general  intention  is  not  to  be  found.  If,  therefore,  it  is 
clearly  seen  that  the  testator  had  but  one  particular  object  in  his 
mind,  as,  for  example,  to  build  a  church  at  W.,  and  that  purpose 
cannot  be  answered,  the  next  of  kin  will  take,  there  being,  in  such  a 
case,  no  general  charitable  intention.^  So,  if  a  fund  should  be  given 
in  trust,  to  apply  the  income  to  printing  and  promoting  the  doctrines 
of  the  supremacy  of  the  Pope  in  ecclesiastical  affairs  in  England,  the 
trust  would  be  held  void  on  grounds  of  public  policy;  and  the 
pi-operty  would  go  to  the  personal  representatives  of  the  party 
creating  the  trust ;  and  it  would  not  be  liable  to  be  applied  to  other 
charitable  purposes  by  the  crown,  because  it  was  not  intended  to  be 
a  general  trust  for  charity.^    Even  in  the  case  of  gifts  or  bequests 


large  families  and  good  characters,"  and 
appointed  Mr.  Vaston  one  of  her  executors. 
Mr.  Vaston  died  in  her  lifetime,  of  which 
she  had  notice;  but  the  wiU  remained 
unaltered.  The  next  of  kin  claimed  the 
residue,  as  being  lapsed  by  the  death  of 
Mr.  Vaston;  but  tne  bequest  was  held 
valid,  and  estoblished.  In  the  next  case, 
Mills  V.  Farmer,  1  Meriv.  65,  the  testator, 
by  his  will,  after  giving  several  legacies, 
proceeded,  "the  rest  and  residue  of  all 
my  effects  I  direct  may  be  divided  for 
promoting  the  gospel  in  foreign  parts,  and 
in  England ;  for  bringing  up  ministers  in 
different  seminaries,  and  other  charitable 
purposes,  as  I  do  intend  to  name  hereafter, 
after  all  my  worldly  property  is  disposed 
of  to  the  best  advantages."  The  bill  was 
filed  by  the  next  of  kin.  pra^nng  an  account 
and  distribution  of  the  residue,  as  being 
undisposed  of  by  the  will  or  any  codicil 
of  the  testator.  The  Master  of  the  Rolls 
held  the  residuary  bequest  to  charitable 
purposes  void  for  uncertainty,  and  because 
the  testator  expressed  not  a  present,  but  a 
future,  intention  to  devise  this  property. 
Jjord  Eldon,  however,  upon  an  appeal, 
reversed  the  decree,  and  established  the 
bequest  as  a  good  charitable  bequest,  and 
directed  it  to  be  carried  into  effect  accord- 


ingly. Attorney-General  v.  The  Drapers' 
Company,  2  Beavan,  508 ;  Attomey-€rene- 
ral  V.  The  Coopers*  Company,  S  Beavan, 
29  ;  avU,  §§  1167,  1170. 

I  Ibid. 

'  lioscombe  t>.  Wintringham,  18  Beav.  87. 

'  Attorney-General  v.  Earl  of  Winrhel- 
sea,  3  Bro.  Ch.  373,  379  ;  Attorney-General 
V.  Hurst,  2  Cox,  364  ;  Attomey-6eneral  v. 
Wilson,  3  Mylne  k  Keen.  362,  372  ;  At- 
torney-General V.  The  Drapers'  Company, 
2  Beavan,  508  ;  Attomey-Ueneral  v.  The 
Coopere*  ComiMmy,  8  Beavan,  29;  ante, 
§§  1167,  1178. 

*  Attorney-General  r.  Trinity  College, 
Cambridge,  24  Beavan,  383. 

*  Mills  V.  Farmer,  1  Meriv.  65,  79,  81, 
94,  95,  99;  Legge  v.  Asgill,  1  Turn.  & 
Russ.  264,  note. 

*  Attorney-General  v.  Hurst,  2  Cox,  854, 
365  ;  Corbjm  v.  French,  4  Vcs.  419,  483 ; 
De  Garcin  v,  Lawson,  4  Ves.  433,  note. 

7  De  Thcmmines  v.  De  Bonneval,  5 
Russ.  288.  A  bequest  for  the  assistance 
of  a  ''Unitarian  Congregation"  has  been 
held  to  be  valid,  and  the  trust  directed  to 
be  curried  into  execution.  Shrewsbury  t». 
Hornby,  5  Hare,  406.  But  a  bequest  of 
pure  personalty,  to  be  applied  in  pur- 
chasing and  procuring  the    discharge  of 


§1182.] 


CHARITIES. 


81' 


to  superstitious  uses  which  (as  we  have  seen)  are  not  held  to  be 
void,  but  the  funds  are  applied  in  chancery  to  other  lawful  objects  of 
charity,^  the  professed  gi'ound  of  the  doctrine  Ls  (though  certainly  it 
is  a  most  extraordinary  sort  of  interpretation  of  intention),  that  the 
party  has  indicated  a  general  purpose  to  devote  the  property  to 
charity ;  and,  therefore,  although  his  specified  object  cannot  be 
accomplished,  yet  his  general  intention  of  charity  is  supposed  to  be 
effectuated  by  applying  the  funds  to  other  charitable  objects.^  How 
courts  of  equity  could  arrive  at  any  such  conclusion,  it  is  not  easy  to 
perceive,  imless,  indeed,  where  the  nature  of  the  gift  necessarily  led 
to  the  conclusion,  that  the  object  specified  was  a  favourite, -though 
not  an  exclusive,  object  of  the  donor.  To  such  cases,  it  has,  in 
modem  times,  been  practically  and  justly  limited.^ 


persons,  who,  at  the  time  of  the  testator's 
decease,  or  within  five  years,  should  be 
comnlitted  to  prison  for  non-payment  of 
fines,  fees,  or  expenses,  under  the  game- 
laws,  was  held  void,  as  being  against  public 
policy.  Thrupp  v.  CoUett,  5  Jur.  n.  s. 
Ill ;  8.  c.  26  Beavan,  126,  147.' 

*  Ants,  §  1168. 

'  Ibid. ;  Moggridge  v.  ThackweU,  7  Ves. 
69  to  88  ;  Morice  v.  Bishop  of  Durham,  9 
Ves.  899 ;  s.  c.  10  Ves.  £22  ;  Mills  v. 
Farmer,  1  Meriv.  99  to  101*  Ommaney  v. 
Butcher,  1  Turn.  &  Russ.  260,  270.  In 
De  Themmines  v.  De  Bonneval  (5  Russ. 
297),  the  Master  of  the  Rolls  said  :  *'  The 
policy  of  the  law  will  not  permit  the  exe- 
cution of  a  superstitious  use.  But  the 
court  avails  itself  of  the  general  intention 
to  give  the  property  to  charity,  although 
the  particular  charity  chosen  by  the  founder 
be  superstitious ;  and  it  effectuates  the 
general  intention  by  devoting  the  fund  to 
some  other  charitable  purpose."  How  can 
the  court  presume  an  intention  of  the  tes- 
tator to  give  to  charity  generally,  when  he 
has  expressed  himself  only  as  to  a  par- 
ticular object ;  that  is,  as  to  a  superstitious 
use  ? 

*  This  practical  application  of  the  doc- 
trine was  strongly  illustrated  in  the  leading 
case  of  Attorney-General  v.  Ironmongers^ 
Company,  a  case  where  a  testator  gave  the 
residue  of  his  estate  to  tmstees,  positively 
forbidding  them  to  diminish  the  capital 
by  giving  away  any  part  thereof,  or  that 
the  interest  and  profit  arising  bo  applied 
to  any  other  use  or  uses  than  in  the  will 
directed,  namely,  one-half,  yearly,  and 
every  year  for  ever,  unto  the  redemption 
of  British  slaves  in  Turkey  and  Barbary  ; 
one-fourth  part,  yearly,  and  every  year  for 
ever,  nnto  charity  schools  in  the  city  and 
suburbs  of  London,  &c.,  and  not  giving  to 
any  one  above  £20  a  year  ;  and  the  other 
fourtli  to  other  specified  uses.  The  ques- 
tion was,  What  was  to  become  of  the 
income  of  the  moiety  for  the  redemption 
of  the  British  slaves  in  Turkey  nnd  Bar- 


bary, there  being,  from  the  altered  cir- 
cumstances of  the  countries,  no  objects  of 
this  bounty.      The  Master  of  the  Rolls 
said,  on  that  occasion,  that  the  jurisdiction 
of  courts  of  equity,  with  respect  to  chari- 
table bequests,  is  derived  from  their  autho- 
rity to  carry  into  execution  the  trusts  of 
any  will  or  other  instrument ;   and  the 
court  is  to  proceed  according  to  the  inten- 
tion expressed  in  the  will  or  testament ; 
that  the  court,  in  the  present  case,  had  no 
authority  to  apply  the  moiety  to  any  other 
use,  as  it  would  not  be  executing  the  ex- 
pressed intention  of  the  testator  ;  and  that 
It  could  be  applied  to  some  other  use  by 
a  new  scheme  under  the  sanction  of  the 
legislature.      Upon  appeal,    1101x1  Broug- 
ham, L.O.,  reversed  the  decree,  and  held 
that  the  court  might  apply  it  to  a  new 
scheme  q/  pres.      Upon  this  occasion  he 
said  :  "  When  a  testator  gives  one  chari- 
table fund  to  three  several  classes  of  objects, 
unless  he  excludes,  b^  some  express  pro- 
visions,   the  application   of  one   portion 
to  the  purpose  to  which  the  others   are 
destined,  it  is  clear  that  the  court  may  thus 
execute  his  intention,  in  the  event  of  an 
impossibility  of  applying  that  portion  to 
its  original  destination.     The  character  of 
charity  is  impressed  on  the  whole  fund. 
There  is  gooa  sense  in  presuming  that, 
had  the  testator  known  that  one  object 
was  to  fail,  he  would  have  given  its  appro- 

Sriated  fund  to  the  increase  of  the  funds 
estlned  to  other  objects  of  his  bounty ; 
and  there  is  convenience  in  acting  as  he 
would  himself  have  done.  This  is  the 
foundation  of  the  doctrine  of  qf  preSf  kc. 
I  should  have  been  disposed  to  favour 
the  relators'  argument  on  which  the  decree 
must  rest,  had  the  will  been,  that  one- half 
should  be  employed  in  redeeming  captives, 
and  in  no  other  way  whatever ;  or  that 
the  two-fourths  should  be  employed  in 
other  charities,  and  no  more  tnan  these 
two-fourths  in  those  or  any  such  charities. 
But  that  is  far  from  being  the  case.  The 
testator  says :  *  The  capital  shall  not  b*' 

'^  I' 
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§  1183.  Hence  it  has  become  a  general  principle  in  the  law  of 
charities,  that,  if  the  charity  be  of  a  general,  indefinite,  and  mere 
private  nature,  or  not  within  the  scope  of  the  statute  of  Elizabeth, 
it  will  be  treated  as  utterly  void,  and  the  property  will  go  to  the 
next  of  kin.  For,  in  such  a  case,  as  the  trust  is  not  ascertained,  it 
must  either  go  as  an  absolute  gift  to  the  individual  selected  to 
distribute  it,  or  that  individual  must  be  a  trustee  for  the  next  of  kin.^ 
If  the  testator  means  to  create  a  trust,  and  the  trust  is  not  effectually 
created,  or  fails,  the  next  of  kin  must  take.'^  On  the  other  hand,  if 
the  party  selected  to  make  the  distribution  is  to  take  it,  it  must  be 
upon  the  ground  that  the  testator  did  not  intend  to  create  a  trust, 
but  to  leave  it  entirely  to  the  discretion  of  the  party  to  apply  the 
fund  or  not.  The  latter  position  is  repugnant  to  the  very  purpose  of 
the  bequest ;  and,  therefore,  the  interpretation  is,  that  it  is  the  case 
of  a  frustrated  and  void  trust.'^ 

§  1184.  It  has  been  made  a  question,  whether  a  court  of  equity, 
sitting  in  one  jurisdiction,  can  execute  any  charitable  bequests  for 
foreign  objects  in  another  jurisdiction.  The  established  doctrine 
seems  to  be  in  favour  of  executing  such  bequests.*     Of  couree,  this 


diminished  by  giving  pway  any  part  there- 
of ;  and  the  interest  shall  not  be  applied 
to  any  other  use  or  uses  than  those,  here- 
inafter mentioned.'  'J  he  object  of  this 
general  prohibition  plsinly  is,  to  8ecui*e 
the  whole  fund,  principal  and  interest,  to 
charitable  wnes  ;  to  forbid  any  alienation 
of  the  capital,  and  any  diversion  of  the 
income  to  any  other  purposes  than  those 
which  he  spociiies.  The  expression  *u8e 
or  uses,'  even  literally  taken,  lets  in  all 
the  charities  specified,  provided  the  fund 
be  given  among  them,  and  not  otherwise 
applied,  rndoubtedly  the  funds  must  be 
applied  in  the  pro]>ortions  8])ecif1ed,  one- 
half  to  one,  and  one-fourth  to  each  of  the 
two  other  objects  ;  and  it  would  be  a 
breach  of  tnists  to  give  pait  of  the  njoiety 
to  either  of  the  two  other  purposes,  so 
long  as  there  remained  captives  to  redeem. 
But  then  it  Would  be  just  as  much  h  breach 
of  trust  without  the  ])i'ohibitory  clause  as 
with  it,  &c.  So  in  the  case  of  a  charity, 
where  1  bequeath  £100  to  one  object,  and 
£50  each  to  two  other  objects  of  bounty, 
my  trustees  violate  their  duty  if  they  give 
less  than  £100  to  the  one,  and  more  than 
£50  to  each  of  the  other  two  ;  and  that 
whether  I  use  words  of  exclusion,  such  as 
*  no  otherwise,*  'no  other  charities,' &c., 
or  omit  to  use  them.  But  when  the  one 
object  fails,  the  doctrine  of  cypres  becomes 
applicable,  although  it  has  no  place  in 
legacies  to  individuals  ;  and  the  intention 
to  which  the  court  is  to  approximate  will 
be  gathered  from  the  other  gifts,  and  from 
the  gift  itself.  Should  words  be  used 
which  positively  exclude  such  an  approxi- 


mation, as  for  instance,  if  there  be  an 
express  direction  that  each  of  the  charities 
named  shall  have  so  much,  and  neither 
more  nor  less,  and  one  shall  not  be  ex- 
tended in  case  the  objects  of  another  fail, 
— then,  clearly,  the  doctrine  can  have  no 
place.  But  that  is  because  the  will  of  the 
testator  has  expressly  said  so  ;  and  by 
acting  against  his  clear  intent,  the  coort 
would  not  be  executing  cy  pres  (as  near  as 
possible),  but  departing  as  far  as  posMble 
from  that  intent.  This  cannot  be  said  of 
the  general  words  used  here,  which  are 
abundantly  satisfied,  if  no  part  of  the 
capital  is  given  away  at  all ;  and  no  part 
of  the  interest  to  any  other  than  tlic  speci- 
fied pnri)Oses.  Nor  is  the  will  at  all 
violated  by  applying  the  undisposed  and 
imdisposable  surplus  of  one  branch  to  in- 
crease the  objects  of  the  other  branches  of 
the  same  charity."  2  Mylne  k  Keen.  576, 
580,  5S6  to  589.  See  all  Hayter  v.  Trego, 
4  Rnss.  113. 

1  Ante,  §§  979  a,  979  b,  1156,  1157  ; 
jTostf  §  1197  a ;  Stubbs  v.  Sargon,  2  Keen, 
265  ;  Ommaney  v.  Butcher,  1  Turn,  k 
Russ.  260,  270,  271  ;  Fowler  v,  Garlike,  1 
Russ.  k  Myhie,  232. 

=»  Ibid. 

>  Ommaney  v.  Butcher,  1  Turn,  k  Russ. 
260,  270  ;  Attorney- General  v,  Pearson,  7 
Sim.  290 ;  Stubbs  v,  Saivon,  8  Hylne  k 
Craig,  507  ;  anU,  §§  979  6,  1068. 

*  Attorney-General  v.  City  of  London, 
8  Bro.  Ch.  171  ;  k.  c.  1  Vcs.  Jr.  243 ; 
Attorney-General  v.  Lopine,  2  Swanst. 
181 ;  8.  c.  19  Ves.  309 :  Oliphant  r.  Hen- 
drie,  1  Bro.  Ch.  571,  and  Mr.  Belt's  note 
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must  be  understood  as  subject  to  the  implied  exception,  that  the 
objects  of  the  charities  are  not  against  the  public  policy  or  laws  of 
the  State  where  they  are  sought  to  be  enforced,  or  put  into  execu- 
tion ;  for  no  State  is  under  any  obligation  to  give  effect  to  any  acts 
of  parties  which  contravene  its  own  policy  or  laws.  Upon  this 
ground,  where  a  bequest  was  given  by  the  will  of  a  testator  in 
England,  in  trust  for  certain  nunneries  in  foreign  countries,  it  was 
held  void,  and  the  Court  of  Chancery  refused  to  enforce  it^  Upon 
the  same  ground,  a  pecuniary  legacy,  given  for  such  purposes  as  the 
superior  of  a  foreign  convent,  or  her  successor,  shall  judge  most 
expedient,  was  held  void.*  But  where  a  testator  bequeathed  the 
remainder  of  his  property  to  the  government  of  Bengal,  to  be  applied 
to  charitable,  beneficial,  and  public  works  at  and  in  the  city  of 
Decca,  in  Bengal,  it  was  held  to  be  a  valid  charity.^ 

§  1185.  But  every  bequest,  which,  if  it  were  to  be  executed  in 
England,  would  be  void  under  its  mortmain  laws,  is  not,  as  a  matter 
of  course,  held  to  be  void  solely  on  that  account  when  it  is  to  be 
executed  in  a  foreign  country.  There  must  be  some  other  ingredient, 
making  it  reprehensible  in  point  of  public  policy  generally,  or  bring- 
ing it  within  the  reach  of  the  mortmain  acts.  Thus,  for  example, 
money  bequeathed  by  a  will  to  be  laid  out  in  lands  abroad  (as  in 
Scotland),  may  be   a   valid   bequest,  and   executed  by  an  English 


(1) ;  Society  for  Propa^ting  the  Gospel  v. 
Attorney-General,  3  Russ.  142.  In  the 
case  of  Mr.  Boyle's  Will,  the  bequest  was 
not  limited  in  terms  to  foreign  countries 
or  objects,  but  it  was  applied  to  a  foreign 
object  under  a  decree  of  the  Court  of 
Chancery ;  and  when  that  object  failed  a 
new  scheme  was  directed..  Attorney-Gen- 
eral  v.  City  of  London,  3  Bro.  Ch.  Gas. 
171  ;  s.  c'  1  Ves.  Jr.  243.  There  are 
several  other  cases  in  which  charities  for 
foreign  objects  have  been  carried  into 
effect.  In  the  Provost,  &c.  of  Edinburgh 
r.  Aubery,  Ambl.  236,  there  was  a  devise 
of  £3500,  South  Sea  Annuities,  to  the 
plaintiffs,  to  bn  applied  to  the  maintenance 
of  poor  labourers  residing  in  Edinburgh 
and  the  towns  adjacent.  Lord  Hardwicke 
said  he  could  not  give  any  directions  as  to 
the  distribution  of  the  money,  that  belong- 
ing to  another  jurisdiction,  that  is,  to 
some  of  the  courts  in  Scotland  ;  and  there- 
fore he  directed  that  the  annuities  should 
be  transferred  to  such  persons  as  the 
plaintiffs  should  appoint,  to  be  applied  to 
the  trusts  in  the  will.  So  in  Olipliant  v. 
Hendrie,  where  A.,  by  will,  gave  £300  to 
a  religious  society  in  Scotland,  to  be  laid 
out  in  the  purchase  of  hereditable  securi- 
ties in  Scotland,  and  the  interest  thereof 
to  be  applied  to  the  education  of  twelve 
poor  children,  the  court  held  it  a  good  be- 
quest. 1  Bro.  Ch.  Cas.  571.  In  Campbell 
V.  Radnor,  the  court  held  a  bequest  of 


£7000,  to  be  laid  out  in  the  purchase  of 
lands  in  Ireland,  and  the  rents  and  profits 
to  be  distributed  among  poor  people  in 
Ireland,  &c.,  to  be  valid  in  law.  1  Bro. 
Ch.  Cas.  171.  So  a  legacy  towards  estab- 
lishing a  bishop  in  America  was  supported 
although  no  bishop  was  then  established. 
Attorney-General  v.  Bishop  of  Chester,  1- 
Bro.  Ch.  Cas.  444.  In  Curtis  v.  Hutton, 
a  bequest  of  personal  estate  for  the  main- 
tenance of  a  charity  (a  college)  in  Scotland 
was  established.  14  Yes.  587.  And  in 
another  case,  a  bequest  in  trust  to  the 
magistrates  of  Inverness,  in  Scotlandf  tp 
apply  the  interest  and  income  for.  the  edu- 
cation of  certain  boys,  was  enforced  as  a 
charity.  Mackintosh  v.  ..Townsend,  16 
Yes.  380.  Nor  is  the  uniformity  of  the 
cases  broken  in  upon  by  the  doctrinein 
De  Garcin  v,  Lawson,  4  Yes.  Jr.  433,  note. 
There,  the  bequests  Were  to  Roman 
Catholic  clergymen,  or  for  Roman  Catholic 
establishments,  and  were  considered  as 
void  and  illegal,  being  equally  against  the 
policy  and  the  enactments  of  the  Britii^ 
legislature. 

^  Do  Garcin  v.  Lawson,  4  Yes.  438, 
note. 

3  Smart  v.  Prujean,  6  Yes.  567  ;  De 
Themminest^.  De  Bonneval,  5  Rusa.  292, 
297. 

»  Mitford  V.  Reynolds,  1  Phillips,  Ch. 
185. 
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court  of  equity,  when  money  to  be  laid  out  in  lands  in  England 
would  be  held  a  void  bequest,  as  contrary  to  the  mortmain  acts  of 
England.^ 

§1180.  Where  money  is  bequeathed  to  charitable  purposes  abroad, 
which  are  to  be  executed  by  persons  within  the  same  territorial 
jurisdiction  where  the  court  of  equity  sits,  the  latter  will  secure  the 
fund,  and  cause  the  charity  to  be  administered  under  its  own 
direction.  But,  where  the  charity  is  to  be  established  abroad,  and 
is  to  be  executed  by  persons  there,  the  court  not  having  any  juris- 
diction to  administer,  it  will  simply  order  the  money  to  be  paid  over 
to  the  proper  persons  in  the  foreign  country,  who  are  selected  by  the 
testator  as  the  instruments  of  his  benevolence  ;  and  will  leave  it  to 
the  foreign  local  tribunals  to  see  to  its  due  administration.^ 

§  1187.  It  is  clear,  upon  principle,  that  the  Court  of  Chancery, 
merely  in  virtue  of  its  general  jurisdiction  over  tnists,  independently 
of  the  special  jurisdiction  conferred  by  the  statute  of  43rd  Elizabeth, 
ch.  4,  must,  in  many  cases,  have  a  right  to  enforce  the  due  per- 
formance of  charitable  bequests ;  for  (as  has  been  well  observed)  the 
jurisdiction  of  courts  of  equity,  with  respect  to  charitable  bequests, 
is  derived  from  their  general  authority  to  carry  into  execution  the 
trusts  of  a  will  or  other  instrument,  according  to  the  intention 
expressed  in  that  will  or  instrument.^  We  shall  presently  see  that 
this  is  strictly  true  in  all  cases  where  the  charity  is  definite  in  its 
objects,  is  lawful,  and  is  to  be  executed  and  regulated  by  trustees 
who  are  specially  appointed  for  the  purpose.^  But  there  are  many 
cases  (as  we  shall  also  see)  in  which  the  jurisdiction  exercised  over 
charities  in  England  can  scarcely  be  said  to  belong  to  the  Court  of 
Chancery,  as  a  court  of  equity ;  and  where  it  is  to  be  treated  as  a 
personal  delegation  of  authority  to  the  Chancellor,  or  as  an  act  of 
the  crown,  through  the  instrumentality  of  that  dignitary.^ 

§  1188.  The  jurisdiction  exercised  by  the  Chancellor,  under  the 
statute  of  43rd  Elizabeth,  ch.  4,  over  charitable  uses,  is  held  to  bo 
personal  in  him,  and  not  exercised  in  virtue  of  his  ordinary  or 
extraordinary  jurisdiction  in  chancery  ;  and  in  this  respect  it  re- 
sembles the  jurisdiction  exercised  by  him  in  cases  of  idiots  and 
lunatics,  which  is  exercised  purely  as  the  pei*sonal  delegate  of  the 
crown.*     Where  a  commission  has  issued  under  that   statute,  any 

^  Oliphaiit  V.  Henilrie,  1  Hro.  Ch.  571,  to  found  a  college  in  Pennsylvania,  and 

and  Mr.  Belt's  note  ;  Mackintosh  r.  Towns-  the  trustees  discloinie<l,  it  was  Jul(f,  thai 

end,  16  Ves.  330.  I  lie  hequest  fell  int<i  the  rcsidne.     Xew  i\ 

*  The  l^i'ovost  of  Edinburgh  v.  Aubeiy,  Bonaker,  4  Eq.  665. 

Ambler,  336  ;  Attorney-General  v,  Lepine,  ^  Attorney  -  General     v.      Ironmongers* 

2  Swaust  181  ;  8.  c.  19  Ves.  309 ;  Emery  Company,   2  Mylne  &   Keen,   r»Sl  ;  post, 

r.  Hill,  1  Russ.  112  ;  Minet  v.  VuUiamy,  §  1191.  " 

1    Kuss.    118,   note.     And  where   money  "•  Post,  §  1191. 

was  bequeathed  by  an  Englisli  will  to  the  »  J'ost,  §  1188,  1190. 

President  of  the  United  States  and  others  *^  3  Ul.  Coniui.  427,  428. 
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person,  excepting  to  the  decree  of  the  commissioners,  is  treated  as 
a  plaintiff  in  an  original  cause  in  chancery,  and  the  respondents  as 
defendants ;  and  in  the  examination  of  witnesses  in  the  cause,  thus 
brought  by  way  of  appeal  before  the  Chancellor,  neither  side  is 
bound  by  what  appeared  before  the  commissioners  ;  but  they  may 
set  forth  new  matter,  if  they  think  proper.  If  it  were  not  con- 
sidered on  such  an  appeal,  as  an  original  cause,  the  court  could 
know  nothing  of  the  merits  ;  for  the  evidence  before  a  jury,  or  before 
the  commissioners  under  the  commission,  is  not  taken  in  writing, 
but  is  vivd  voce ;  and  therefore  it  could  not  be  known  to  the  appfel- 
late  court.^ 

§  1189.  But,  as  the  Court  of  Chancery  may  also  proceed  in  many, 
although  not  in  all,  cases  of  charities  by  original  bill,  as  well  as  by 
commission  under  the  statute  of  Elizabeth,  the  jurisdiction  has 
become  mixed  in  practice  ;  that  is  to  say,  the  jurisdiction  of  bringing 
informations  in  the  name  of  the  attorney-general  has  been  mixed 
with  the  jurisdiction  given  to  the  Chancellor  by  the  statute.'  So 
that  it  is  not  always  easy  to  ascertain  in  what  cases  he  acts  as  a 
judge,  administering  the  common  duties  of  a  court  of  equity,  and  in 
what  cases  he  acts  as  a  mere  delegate  of  the  crown,  administering  its 
peculiar  duties  and  prerogatives.  And  again,  there  is  a  distinction 
between  cases  of  charity,  where  the  Chancellor  is  to  act  in  the  Court 
of  Chancery,  and  cases  where  the  charity  is  to  be  administered  by 
the  king,  by  his  sign-manual.  But  in  practice  the  cases  have  often 
been  confounded  from  similar  tauses.^ 

§  1190.  The  general  doctrine  in  England  is,  that  the  king,  as 
parens  patHce,  has  a  right  to  guard  and  enforce  all  charities  of  a 
public  nature,  by  virtue  of  his  general  superintending  power  over 
the  public  interests,  where  no  other  person  is  intrusted  with  that 
right.'*  Wherever,  therefore,  money  is  given  to  charity  generally, 
and  indefinitely,  without  any  trustees  pointed  out,  who  are  to  ad- 
minister it,  there  does  not  seem  to  be  any  difficulty  in  considering 
it  as  a  personal  trust,  devolved  upon  the  king,  as  a  constitutional 
trustee,  to  be  administered  by  him,  through  the  only  proper  func- 
tionary known  to  that  government,  namely,  the  Lord  Chancellor, 
who  is  emphatically,  for  all  public  purposes  of  this  sort,  styled  the 
keeper  of  his  conscience.^     In  such  a  case,  it  is  not,  ordinarily,  very 


*  Corporation  of  Burford  v.  Lenthall, 
2  Atk.  552  ;  8  Black.  Com.  427. 

2  Ibid.  ;  Anon.,  1  Cli.  Cas.  267  ;  West 
p.  Knight,  1  Ch.  Cas.  184. 

3  Moggridge  v,  Thackwell,  7  Yes.  88 
to  86. 

^  8  Black.  Comm.  427  ;  Attomey-Genend 
V.  Middleton,  2  Yes.  827 ;  Moggridgo  v. 
Thackwell,  7  Yes.  85,  88 ;  Cary  v.  Bertie, 
2  Yen).  288,  342  ;   Eyre  r.  Coimtefw  of 


Shaftesbury,  2  P.  Will.  119. 

*  Ibid. ;  Cooper,  Eq.  PL  Introd.  xxvii.  ; 
Cary  v.  Bertie,  2  Yern.  388,  342  ;  Bailiffs 
of  Burford  v.  Lenthall,  2  Atk.  551.  In 
all  these  cases,  the  mode  in  which  the 
establishment  and  administration  of  the 
charity  is  usually  accomplished,  is  upon 
an  information  filed  by  the  Attorney- 
General,  ex  officio^  at  the  relation  of  some 
informant,  upon  which  the  Lord  Chancellor 
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importaDt  whether  the  Chancellor  acts  as  the  special  delegate'  of  the 
crown,  or  the  king  acts  under  the  sign-manual  through  his  Chancellor 
guiding  his  discretion.  In  practice,  however,  it  has  been  found  very 
difficult  to  distinguish  in  what  cases  the  one  or  the  other  course 
ought,  upon  the  strict  principles  of  prerogative,  to  be  adopted.  For, 
where  money  has  been  given  to  trustees  for  charity  generally,  with- 
out any  objects  selected,  the  charity  has  sometimes  been  administered 
by  the  king,  under  his  sign-manual,  and  sometimes  by  the  Court  of 
Chancery.  Lord  Eldon,  after  a  full  review  of  all  the  cases,  came  to 
the  conclusion  (which  is  now  the  settled  rule)  that,  where  there  is  a 
general  indefinite  pu  impose  of  charity,  not  fixing  itself  upon  any 
particular  object,  the  disposition  and  administration  of  it  are  in  the 
king  by  his  sign-manual.^  But  where  the  gift  is  to  trustees,  with 
general  objects,  or  with  some  particular  objects  pointed  out,  there 
the  Court  of  Chancery  will  take  upon  itself  the  administration  of 
the  charity,  and  execute  it  under  a  scheme  to  be  reported  by  a 
master.^ 


acts  generally  in  the  same  manner  and  by 
the  same  proceedings,  as  he  would  upon  a 
bill  in  ciiancery. ,  The  whole  matter  of 
charities  has  been  regulated  by  recent 
statutes  (52  Geo.  III.  ch.  101  ;  59  Geo. 
III.  ch.  91),  so  that  proceedings  may  now, 
in  many  cases,  be  had  to  establish  and 
execute  them  in  a  more  brief  and  summary 
manner  than  formerly.  3  Bl.  Comm. 
427  ;  Beeve  v,  Attorney-General,  8  Hare, 
197,  199. 

^  In  cases  of  superstitious  uses,  the 
charity  has  been  held  to  be  subject  to 
th9  administration  of  the  crown,  under  the 
sign-manual,  as  an  indefinite  purpose  of 
charity.  See  Mills  v.  Fanner,  1  Meriv. 
100,  101 ;  De  Themmines  v.  De  Bonneval, 
5  Kussw  292,  298 ;  2  Foubl.  £q.  B.  2,  Pt  2, 
elk  1,  §  8,  note-  {%) ;  Attx)mey-General  v, 
Herrick,  Ambler,  712  ;  Da  Costa  v.  De 
Pas,  Ambler,  228;  a.  c.  2  Swanst.  489, 
note  ;  2  Roper  on  Legacies,  by  White,  ch. 
19,  §2,  pp.  Ill  to  117. 

*  Moggridge  V,  Thackwell,  7  Ves.  36, 
75,  85,  86  ;  Attorney-General  v.  Matthews, 
2  Lev.  167  ;  Attorney-General  v.  Herrick, 
Ambler,  712  ;  Da  Costa  v.  De  Pas,  Ambler, 
228,  and  Mr.  Blunt's  note  ;  a.  o.  2  Swanst. 
489,  note ;  Mills  v.  Farmer,  1  Meriv.  55  ; 
Attorney-General  v.  Wansay,  15  Ves.  281 ; 
Ommaney  v.  Butcher,  1  Turn,  k  Russ. 
260,  270  ;  Paice  v.  Archbishop  of  Canter- 
bury, 14  Ves.  372  ;  Waldo  v.  Caley,  16 
Ves.  206 ;  Attorney-General  v.  Price,  17 
Ves.  371  \  8  Peters,  498  to  500  ;  2  Roper 
on  Ijcgacies,  by  White,  ch.  19,  §  5,  pp. 
164  to  215  ;  Reeve  v,  Attorney-General,  3 
Hare,  191,  197.  The  following  statement 
of  the  practice  of  the  Court  of  Chancery, 
in  rc^rd  to  charities,  taken  from  Mr. 
Fonblanque  on  Equity  ( VoL  2,  B.  2,  Pt  2, 
ch.  1,  fi  2,  note  li)\  may  not  be  unaccept- 


able, as  a  further  illustration  of  the  mode 
of  effectuating  the  objects.  **With  re- 
spect to  gifts  to  charitable  uses,  where  no 
specific  description  of  objects  is  pointed 
out,  the  Court  of  Chancery  will,  in  respect 
to  the  general  charitable  purpose  appear- 
ing, direct  the  mode  of  giving  it  enect. 
Attorney-General  v.  Herrick,  Ambl.  712  ; 
Attorney-General  v.  The  Painters'  Com- 
pany, 2  Cox,  56.  And  this  is  agreeable 
to  the  i*ule  of  the  civil  law,  which  is  so 
peculiarly  favourable  to  charities,  that 
le^cies  to  pious  or  public  uses  ^lall  not 
fail  from  the  want  of  certainty  as  to  the 
particular  object  intended.  See  2  Domat, 
Civ.  Law,  161,  162.  If  not  only  the 
general  purpose  appear,  but  also  a  particu- 
lar description  of  persons  or  objects  be  re- 
ferred to,  though  as  between  such  persons 
or  objects  the  party  has  made  no  selec- 
tion ;  yet  the  court  will  con&ne  its  discre- 
tion in  supplying  such  omissions  within 
the  limits  of  such  general  description. 
White  V.  White,  1  Bro.  Ch.  12 ;  Moggridge 
V.  Thackwell,  3  Bro.  Ch.  617  ;  Attorney- 
General  V,  Clarke,  Ambl.  422  ;  Waller  t>. 
Childs,  Ambl.  524  ;  Attorney- General  r. 
Wansay,  15  Ves.  231.  If  the  object  of  the 
gift  be  certain,  but  not  at  present  in  exist- 
ence, yet,  if  its  existence  may  be  expected 
hereafter,  the  court  will  neither  consider 
the  gift  lapsed,  nor  apply  it  to  a  different 
use.  Aylet  v.  Dodd,  2  Atk.  238 ;  Attorney- 
General  V.  Lady  Downing,  Ambl.  571  ; 
Attorney-General  v.  O^lander,  3  Bro.  Ch. 
166.  But  if  the  chanty  or  object  of  the 
gift  be  precisely  pointed  out,  and  fail,  it 
seems  then,  in  general,  that  it  shall  not  be 
applied  to  anotner.  Attorney-General  v. 
Bishop  of  Oxford,  1  Bro.  Ch.  379 ;  At- 
torney-General V.  Goulding,  2  Bro.  Ch. 
429.     But   see    also  Attorney-General   r. 
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§  1191.  But  where  a  charity  is  definite  in  its  objects,  and  lawful 
in  its  creation,  and  it  is  to  be  executed  and  regulated  by  trustees, 
whether  they  are  private  individuals  or  a  corporation;  there,  the 
administration  properly  belongs  to  such  trustees ;  and  the  king,  as 
jyarens  patriw,  has  no  general  authority  to  regulate  or  control  the 
administration  of  the  funds.  In  all  such  cases,  however,  if  there  be 
any  abuse  or  misuse  of  the  funds  by  the  trustees,  the  Court  of 
Chancery  will  interpose,  at  the  instance  of  the  attorney-general,  or 
the  parties  in  interest,  to  correct  such  abuse  or  misuse  of  the  funds. 
But,  in  such  cases,  the  interposition  of  the  court  is  properly  referable 
to  its  general  jurisdiction,  as  a  court  of  equity,  to  prevent  abuse  of  a 
trust,  and  not  to  any  original  right  to  direct  the  management  of  a 
charity,  or  the  conduct  of  the  trustees.^  Indeed,  if  the  trustees  of 
the  charity  should  grossly  abuse  their  trust,  a  court  of  equity  may  go 
the  length  of  taking  it  away  from  them,  and  commit  the  adminis- 
tration of  the  charity  to  other  hands.  But  this  is  no  more  than  the 
court  will  do,  in  proper  cases,  for  any  gross  abuse  of  other  trusts.^ 

§  1191  a.  Some  doctrines  on  the  subject  of  what  constitutes  such 
an  abuse  or  misuse  of  charitable  trusts,  and  especially  of  trusts  of  a 
religious  nature,  by  trustees,  have  been  recently  promulgated,  which 
are  of  such  deep  interest  and  general  application  that  they  seem  to 
require  a  brief  notice  in  this  place.  Thus,  where  a  meetmg-house 
was  founded  by  certain  Protestant  Dissenters,  and  the  property 
vested  in  trustees,  upon  the  trust  to  be  used  "  for  the  worship  and 
service  of  God;"  it  has  been  held  that  no  doctrines  ought  to  be 
allowed  to  be  taught  in  it  which  were  opposed  to  the  opinions  of  the 
founders,  although  those  opinions  were  not  expressed  in  the  trust-deed, 
and  no  particular  doctrines  were  there  required  to  be  taught ;  and 
that  it  would  be  a  breach  of  trust  in  the  trustees  to  allow  any  other 
doctrines  than  those  of  the  founders,  to  be  so  taught.  So  that,  if  the 
founders  were  Trinitarians,  no  Unitarian  doctrine  should  be  allowed 
to  be  taught  there ;  and  ^  converao,  if  the  founders  were  Unitarian, 
the  doctrines  of  Trinitarians  should  not  there  be  taught.  The  effect 
of  this  doctrine  is,  to  expound  the  language  of  the  instrument,  not 
upon  its  own  terms,  but  to  incorporate  into  them  the  presumed  parol 
intentions  of  the  parties  not  expressed  in  the  instrument.  It  hence 
assumes,  as  a  necessary  result,  that  the  founders  never  could  intend. 


City  of  London,  8  Bro.  Ch.  171  ;  1  Ves. 
Jr.  243  ;  Shanley  v.  Baker,  4  Ves,  732." 

>  Attorney  -  General  v.  Middleton,  2 
Ves.  82S ;  Attorney-General  v.  Fonndling 
Hospital,  4  Bro.  Ch.  165  ;  8.  o.  2  Ves.  Jr. 
42;  Attorney-General  v.  Boucherett,  26 
Beavan,  116. 

-  Attomey-Geneml    v.    Mayor  of   Cov- 


entry, 7  Bro.  Pari.  Cas.  236  ;  Attorney- 
General  V.  £arl  of  Clarendon,  17  Yes.  491; 
499  ;  Bridgman  on  Duke  on  Char.  Uses, 
574,  &c. ;  In  re  Chertsoy  Market,  6  Price, 
261.  Under  what  circumstances  a  court 
of  equity  will  sanction  the  alienation  of 
charitable  property,  see  Attorney-General 
r.  South  Sea  Company,  4  Beavan,  453. 
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that  an}''  other  religious  doctrines  than  those  they  themselves  then 
professed  should  be  taught  therein  throughout  all  future  times.^ 

§  1192.  It  seems,  that,  with  a  view  to  encourage  the  discovery  of 
charitable  donations,  given  for  indefinite  purposes,  it  is  the  practice 
for  the  crown  to  reward  the  persons  who  make  the  communication 
if  they  can  bring  themselves  within  the  scope  of  the  charity,  by 
giving  them  a  part  of  the  fund ;  and  the  like  practice,  whether  well 
or  ill  founded,  takes  place,  also,  in  relation  to  escheats.^ 

§  1192  a.  It  seems,  that  the  statute  of  limitations,  and  the  bar 
from  lapse  of  time,  will  not  be  allowed  to  prevail  in  cases  of  charitable 


^  Attorney-General  v.  Pearson,  3  Meriv. 
853;  7  Sim.  290;  Dmmmond  v.  At- 
torney-General, 2  H.  L.  G.  837,  an  im- 
portant case  in  the  House  of  Lords.  See 
also  Glasgow  College  v.  The  Attomey- 
Genei-al,  1  House  of  Lords  Cases,  800  ; 
Attorney-General  v.  Wilson,  16  Simons, 
210  ;  Attorney-General  v.  Gardner,  2  De 
Gex  k  Smale,  102  ;  Attorney-General  v, 
Munroe,  2  De  Gex  &  Smale,  122 ;  At- 
torney-General t7.  Murdoch,  7  Hare,  445; 
Attorney-General  v.  Hutton,  7  Iritdi  Eq. 
612 ;  1  Drupy,  480 ;  Attorney-General  v. 
Shore,  7  Sim.  309,  note ;  11  Sim.  592 ; 
16  id.  210.  In  this  latter  case,  commonly 
known  as  the  case  of  Lady  Hewlev's 
charity,  Lord  Lyndhurst,  in  giving  judg- 
ment, stated  the  general  ground  of  the 
doctrine  in  these  words  :  ''In  every  case 
of  charity,  whether  the  object  of  the  cluuity 
be  directed  to  religions  purposes  or  to  pur- 
poses purely  civil,  it  is  the  duty  of  the 
court  to  give  effect  to  the  intent  of  the 
founder,  provided  this  can  be  done  without 
infringing  any  known  rule  of  law.  It  is  a 
principle  that  is  uniformlv  acted  upon  in 
courts  of  equity.  If,  as  they  have  seated, 
the  terms  of  the  deed  of  foundation  be 
clear  and  precise  in  the  language,  and 
clear  and  precise  in  the  application,  the 
course  of  the  court  is  free  from  difiQculty. 
If,  on  the  other  hand,  the  terms  which  are 
made  use  of  are  obscure,  doubtiiil,  or 
equivocal,  either  in  themselves  or  in  the 
application  of  them,  it  then  becomes  the 
duty  of  the  court  to  ascertain  by  evidence, 
as  well  as  it  is  able,  what  was  the  intent  ot 
the  founder  of  the  charity,  in  what  sense 
the  particular  expressions  were  used.  It 
is  a  question  of  evidence,  and  that  evidence 
will  vary  with  the  circumstances  of  each 
particuliu:  case.  It  is  a  question  of  fact,  to 
be  determined;  and  the  moment  the  fact 
is  known  and  ascertained,  then  the  appli- 
cation of  the  principles  is  clear  and  easy. 
It  can  scarcely  be  necessary  to  cite  authori- 
ties in  support  of  these  principles.  They 
are  founded  in  common  sense  and  common 
justice ;  but  if  it  were  necessary  to  refer 
to  any  authority,  I  might  refer  to  the 
case  which  has  been  already  mentioned, 
the  case  of  the  Attorney-General  r.  Pear- 


son, and  to  another  case  which  was  cited 
At  the  bar,  the  case  in  the  House  of 
Lords.  Throughout  those  judgments,  the 
principles,  which  have  been  stated,  were 
acknowledged  and  acted  u])on  by  a  noble 
and  learnt  judge,  of  more  experience  in 
courts  of  equity,  and  more  experience  iu 
questions  oi  this  nature,  than  any  other 
living  person.  I  look  upon  it,  then,  that 
these  principles  are  clear  and  established  ; 
that  they  admit  of  no  doubt  whatever." 
The  case  was  finally  carried  to  the  Houso 
of  Lords,  where  the  decree  of  the  court 
below  was  affirmed,  but  upon  grounds 
somewhat  different  from,  and  more  quali- 
fied than,  those  which  governed  in  that 
court.  Upon  that  occasion,  the  judges  of 
the  courts  of  law  were  called  upon  to  ex- 
press their  opinions  ;  and  not  agreeing  in 
their  views,  they  delivered  their  opinions 
seriatim^  all  being  in  favour  of  the  afi&rni- 
ance  of  the  decree,  except  Mr.  Justice 
Maule.  The  opinions  are  full  of  learning 
and  instruction  upon  that  most  difficult 
question,  how  far  parol  evidence  is  admis- 
sible, of  the  opinions  of  the  donor,  to 
explain  and  modify  the  sense  of  the 
language  used  by  him.  The  report  in  the 
House  of  Lords  will  be  found  in  9  CI.  &  F. 
355.  See  also  1  Greenl.  on  £v.  §  295, 
note  1,  2nd  edit  It  is  not  my  design  to 
enter  into  any  comments  upon  the  doctrine 
stated  in  the  text.  That  the  judgments 
are  free  from  difficulty,  and  that  they  st&nd 
upon  as  unquestionable  principles,  as  the 
learned  judges  suppose,  in  their  reasoning, 
may  admit  of  serious  doubt  and  discussion. 
"Where  a  bequest  was  for  the  lionefit  of 
Presbyterians  at  D.,  and  the  Congrega- 
tion, at  the  time  of  the  bequest  embracing 
some  Baptists,  had  for  many  years  been 
principally  Baptist,  it  was  held  that  the 
gift  did  not  by  its  terms  require  the  par- 
ticular doctrines  of  Presbyterianism  to  be 
taught,  and  that  if  the  Presbyterian 
element  had  died  out,  the  charity  should 
be  applied  cy  pres  to  the  existing  congre- 
gation. Attorney-General  v.  Bunce,  6  £q. 
563. 

3  Per   Lord   Eldon,    in    Moggridge    v. 
Thackwell,  7  Ves.  36,  71. 
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trusts,  iu  the  same  maDoer  as  it  would  in  cases  of  mere  private 
trusts.  Thus,  in  the  case  of  a  charitable  trust,  where  a  coi-poration 
had  purchased  with  notice  of  the  trust,  and  had  held  the  property 
under  an  adverse  title  for  one  hundred  and  fifty  years,  it  was  decided 
that  the  corporation  should  reconvey  the  property  upon  the  original 
trusts.^ 

§  1193.  These  are  the  principal  doctrines  and  decisions,  under  the 
statute  of  Elizabeth,  respecting  charitable  uses,  which  it  seems  most 
important  to  bring  in  review  before  the  learned  reader.  It  may  not 
be  useless  t^  add,  that  the  statute  of  mortmain  and  charities  of  the 
9th  Geo.  II.  ch.  36,  has  very  materially  narrowed  the  extent  and 
operation  of  the  statute  of  Elizabeth ;  and  has  formed  a  permanent 
barrier  against  what  the  statute  declares  to  be  a  "  public  mischief," 
which  "  had  of  late  greatly  increased,  by  many  large  and  improvident 
alienations  or  dispositions,  made  by  languishing  and  dying  persons,  or 
others,  to  uses  called  charitable  uses,  to  take  place  after  their  deaths, 
to  the  disherison  of  their  lawful  heirs."  - 


*  Attorney-General  v.  Christ's  Hospital, 

3  Mylne  k  Keen,  344. 

-  Mortmain. — A  charitable  bequest  for 
building  is  void,  unless  testator  indicates 
that  no  part  is  to  be  applied  for  purchase 
of  a  site.  In  re  Watraough's  Trusts,  8 
Kq.  272.  A  bequest  to  the  trustees  of  a 
particular  chapel,  for  the  building  of  a 
new  chapel,  is  good,  where  the  trustees 
hold  land  enough  to  build  a  second  chapel 
on.  Booth  V.  Carter,  3  £q.  757  ;  and  see 
Cresswell  v.  Cresswell,  6  £q.  69  ;  Hawkins 
V.  Allen,  10  Eg.  246  ;  Sinnett  v.  Herbert, 
7  Ch.  232.  where  a  daughter,  sole  execu- 
trix of  her  mother's  will,  became  absolutely 
entitled  under  it  to  a  debt  secured  by  bond 
flud  mortgage,  it  was  held,  that  as  she  had 
no  duty  upon  her  to  call  it  in,  it  could  not 
be  considered  pui-e  personalty,  and  could 
not  be  bequeathed  by  her  to  charity.  Lucas 
V.  Jones,  4  Eq.  73.'  So  a  legacy  charged 
on  land  cannot  be  given  by  legatee  in 
harity,  at  least  not  before  the  time  when 
the  duty  to  sell  the  land  and  pay  the 
legacy  arises.  Brook  v,  Badley,  4  £q. 
106.  A  mining  royalty,  like  a  rent,  can 
be  given  in  charity.     Brook  v.    Badley, 

4  Eq.  lOG.  Shares  in  land  societies,  where 
the  share  entitles  to  profits,  not  land,  may 
be  bequeathed  in  cnarity.  Entwistle  v. 
Davis,  4  Eq.  272.  Where  land  is  devised 
upon  secret  trust  for  charitable  purposes, 
and  the  tnist  ia  accepted  by  the  trustees, 
the  gift  is  void.  Springett  v.  Jeuings,  10 
Eq.  488.  But  the  onus  of  proving  such 
trusts  is  on  plaintiffs.  Jones  r.  Badley,  3 
Eq.  635 ;  3  Ch.  362.  A  gift  to  a  Dominican 
convent  was  held  to  be  not  a  charitable 
gift,  and  therefore  good  both  as  to  pure 
and  impure  personalty,    since  a  gift   to 


religious  institutions  is  charitable  only 
when  such  institutions  seek  to  edify  the 
public,  but  a  bequest  to  sisters  of  charity 
was  held  a  charitable  bequest.  Cocks  v. 
Manners,  12  Eq.  574.  A  gift  of  residue 
which  included  impure  personalty  to  trus- 
tees, upon  trust  to  divide  same  among 
such  charities  in  England  ''as  they  In 
their  sole  and  uncontrolled  discretion  shall 
think  proper,"  means  charities  exempt 
from  the  mortmain  acts,  and  therefore 
is  valid.  Lewis  v.  Allenby,  10  Eq.  668. 
Leave  to  hold  land  for  purposes  of  the 
charity  to  a  specified  amount  will  not 
enable  a  charitable  corporation  to  take 
a  devise  of  land  or  impure  personalty. 
Nethersole  v.  School  for  Indigent  Blind, 
11  Eq.  1  ;  Chester  V.  Chester,  12  Eq.  444. 
It  will  not  avoid  a  legacy  of  pure  personalty 
to  an  existing  chanty,  that  some  of  the 
objects  of  the  society  may  involve  the 
ac(^ui8ition  of  land,  if  the  trustees  of  such 
society  have  absolute  discretion  as  to  appli- 
cation of  its  funds.  Wilkinson  t.  Barber, 
1 4  Eq.  96.  A  gift  of  debentures  of  a  water- 
works company  to  a  charity  by  will  is 
valid.  Holdsworth  v.  Davenport,  3  Ch.  D. 
186 ;  MitcheU  v.  Moberly,  6  Ch.  D.  665. 
But  compare  Chandler  v,  Howell,  4  Ch.  D. 
661.  So  a  gift  of  debenture  stocks  created 
under  the  provisions  of  the  Companies 
Clauses  Act,  1863,  is  valid.  Attree  v. 
Hawe,  9  Ch.  D.  387.  See  also  Jervis  v. 
Lawrence,  22  Ch.  D.  202,  and  in  re 
Robson,  Emley  v,  Davidson,  19  Ch.  D. 
156.  But  a  gift  by  will  to  a  charity  of 
real  estate,  being  a  share  of  partnerahip 
property,  is  invalid.  Ashworth  v.  Munn, 
16  Ch.  D.  363. 
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CHAPTER  XXXIII. 

IMPLIED   TRUSTS. 

§  1196.  Implied  trnsts  are  those  resalting  from  implications  of  fact,  or  of  law. 

§  1196.  Trusts  from  delivery  of  money,  or  other  property*  revocable. 

§  1196  a.  Trusts  resulting  from  property  coming  to  one's  hands  for  a  purpose  which 
fails,  or  is  illegal,  or  is  fully  accomplished. 

§  1196  b.  Trustee,  after  trusts  terminated,  sometimes  holds,  beneficially,  in  default  of  heirs. 

§  1197.  Conveyance  without  consideration  raises  resulting  trust 

§  1198.  This  in  analogy  to  the  rules  of  the  common  law. 

§  1199.  Residue  undisposed  of  forms  a  resulting  trust. 

§  1199,  note,  1202.  Resulting  trusts  may  be  rebutted  by  parol. 

§  1200.  Where  trusts  fail,  resulting  trust  arises  for  grantor,  or  his  heirs. 

§  1201.  Trust  results  in  favour  of  party  paying  purchase-money. 

§  1201  a.  Rule  does  not  apply  to  agent,  who  pays  his  own  money,  although  directed 
to  buy  for  his  principal. 

§  1201 6.  Resulting  trusts  will  not  be  raised  against  public  policy. 

§  1203.  Deed  to  son  rebuts  resulting  trust,  in  finvonr  of  father. 

§  1204.  So  also  of  securities,  taken  to  wife,  or  children. 

§  1205.  So  too,  of  conveyances  to  child  unprovided  for. 

§  1206.  Slight  circumstances  defeat  the  survivorship  in  joint  tenancy. 

§  1207.  No  survivorship  in  commercial  purchases. 

§  1207  a.  Partner  not  obliged  to  exercise  office,  for  benefit  of  his  partner,  after  disso- 
lution. 

§  1208.  Executor  was  formerly  entitled  to  personalty  undisposed  of.    Law  now  altered. 

§  1209.  But  in  equity  is  liable  for  debt  due  to  the  estate. 

§  1210.  Land  purchased  with  trust-funds  affected  with  trust. 

§  1211.  Trustee  acts  enure  for  benefit  of  cestui  ^ue  truaL 

§  1211  a.  The  same  rule  applies  to  all  fiduciary  relations. 

§  1212.  Equity  treats  property  as  real  or  personal,  according  to  the  intent  of  the  per- 
sons interested. 

§  1213.  So  also  in  its  descent  or  transmission. 

§  1213  a.  Land  charged  with  payment  of  debts,  treated  as  personalty,  to  that  extent. 

§  1214.  Equity  will  not  treat  property  as  converted,  unless  there  is  a  clear  intention 
to  that  effect 

§  1214  a.  What  shall  be  evidence  of  such  intention. 

§  1214  6.  Conversion  arising  from  act  of  the  law  considered. 

§  1215.  Equitable  liens  such  as  are  recognized  in  courts  of  equity. 

§  1216.  Liens  arise  from  express  contract,  or  custom. 

§  1216  a.  Courts  of  equity  realize  the  lien  earlier  than  courts  of  law. 

§  1216  b.  Will  enforce  judgment  liens  on  equitable  freeholds. 

§  1216  e.  Will  accelerate  the  enforcement  of  specialty  liens. 

§  1217.  Will  enforce  liens  not  recognized  at  law. 

§  1218.  Vendor's  liens  for  purchase-money  recognized. 

§  1219.  The  equity  of  it  rests  upon  clear  grounds. 

§  1220.  Purchaser  virtually  consents  to  such  lieu. 

§  1221,  1222.  This  lien  derived  from  the  civil  law. 

§  1228.  In  what  cases  the  lien  is  waived  in  the  civil  law. 

fl  1224.  It  seems  very  uncertain  when  vendor's  lien  is  gone. 
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11225.  Acknowledgment  of  payment,  in  deed,  no  bar. 

1226.  Taking  security  for  money  no  waiver  of  lien. 

L227.  Lien  may  be  enforced  by  those  holding  under  vendor. 

122&  Lien  does  not  affect  bond  fide  purchasers, 

1229.  Creditor  taking  estate,  as  security. 

1230.  Liens  by  deposit  of  title-deed  similar. 

1231.  Special  liens  created  by  implication. 

1231  a.  Covenant  to  secure  money  or  land,  creates  no  specific  lien. 

1281  h.  Owner  of  land  taken  by  railway  company  has  a  lien  upon  it  for  the  price 

1232.  Vendor's  lien  enforced  upon  unpaid  purchase-money. 

1238.  Third  parties,  to  whom  purchaser  agrees  to  pay  it,  have  no  lien. 
1233  a.  Solicitor  has  no  lien  beyond  that  of  his  client. 

1234.  Joint  owners  have  an  equitable  lien  for  repairs. 

1235.  Repairs  on  house  or  mill  recoverable  at  common  law,  but  not  improvements. 

1236.  Equity  will  often  include  improvements. 

1237.  Equity  requires  payment  for  beneficial  improvements. 

1238.  Equity  interferes,  in  such  cases,  on  ground  of  implied  fraud. 

1239.  By  the  civil  law  all  meliorations  recoverable. 

1240.  The  civil  law  gave  a  lien  in  favour  of  artificers. 

1242.  Part-owners  have  no  lien  upon  ship  for  outfit. 

1243.  Partners  have  lien  upon  joint  property. 

1244.  How  liens  for  payment  of  debts  are  enforced. 

1245.  Distinction  between  devise  to  pay  debts,  and  subject  to  payment  of  debts. 

1246.  What  constitutes  a  chaige  for  payment  of  debU. 

1247.  Exceptions  stated. 

1247  a.  Debts  directed  to  be  paid  by  executor  a  charge  on  property  devised  to  him. 
1247  K  When  executors  who  have  laud  devised  to  them  are  bound  to  pay  debts. 

1248.  Charge  on  land  not  shifted,  by  covenant  to  pay  it. 

1249.  Covenant  to  settle  annuity  creates  no  lien  upon  lands  generally. 

1250.  Equity  will  enforce  a  claim  against  the  party  ultimately  responsible. 

1251.  Creditors  may  in  equity  recover  of  legatees. 

1253.  Creditors  of  a  partnership  may  pursue  the  joint  property. 

1 254.  Constructive  trusts  continued. 

1255.  Money  received  against  good  conscience  regarded  as  a  trust. 

1256.  The  imperfect  remedy  at  law  does  not  defeat  that  in  equity. 

1257-1259.  Equity  will  follow  trust  property  wherever  it  can  be  identified,  and  was 
ived  with  notice  of  the  trust. 

1260.  Equity  will  fix  a  trust  upon  land  purchased  with  trust  money. 

1261.  All  in  fiduciary  relation  prohibited  from  profit  arising  out  of  trust 
1261  a.  How  tortious  trustee  made  responsible. 

1261  b.  Trustees  in  bankruptcy  liable  to  same  extent  as  volunteers. 

1262.  But  he  may  repudiate  them  and  pursue  the  funds,  but  cannot  claim  both. 

1263.  So  also  in  regud  to  other  investments  by  trustees. 

1264.  But  bond  fide  sale  defeats  the  trust,  unless  the  trustee  regains  the  property. 

1265.  Party  defrauding,  trustee  for  party  defrauded. 

1266.  The  responsibility  of  trustees,  and  remedies  against  them. 

1267.  What  amounts  to  breach  of  trust  difficult  to  determine. 

1268.  Trustees  bound  to  faithful  and  diligent  administration. 

1269.  Not  responsible  for  losses  caused  by  neglect  of  others. 
1269  a.  What  investments  courts  of  equity  sanction. 

12  TO.  Unless  he  mix  trust  money  with  his  own. 

1271.  Duty  of  trustees  in  making  investments. 

1272.  Courts  of  equity  sometimes  require  strict  care  and  diligence. 

1273.  Can  only  invest  in  such  securities  as  the  court  approve. 

1278  a.  Trustee  who  does  not  invest  property  bound  to  make  good  all  defidenciet. 
1273  b.  Trustees  cannot  make  cestui  que  trust  party  to  partnership,  &c. 
1273  c.  Married  woman,  cestui  que  trust,  has  no  power  to  advise  investment. 

1278  d.  Trustee  cannot  acquire  any  title  adverse  to  that  of  the  cestui  qve  fnist. 

1273  «.  When  joint  tmsteeR  are  responsible  for  acts  of  each  other. 
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§  1274.  Trustee  not  allowcii  to  iuvest  or  suffer  trust  funds  to  remain  on  personal  security. 

§  1275.  The  duty  of  trustee  and  the  mode  of  performing  it 

§  1276.  Must  follow  special  provision  of  tnist. 

§  1277,  1277  a.  Trustee  liable  for  interest  earned,  or  which  ought  to  have  been. 

§  1277  b.  How  far  one  trustee  can  act  for  all. 

§  1277  c.  Tnistee  cannot  make  any  profit  out  of  tnist. 

§  1277  c?.  Responsibility  of  trustees  as  to  life  policy. 

§  1277  e.  Tioistees,  acting  on  false  evidence,  responsible. 

§  1277  f.  Responsibility  of  trustee  by  way  of  agency. 

§  1277  g.  Trustee  "by  mixing  trust  money  with  his  own  becomes  responsible  for  it,  with 
interest. 

§  1278.  The  object  is  to  keep  trustee  active  and  fund  safe. 

§  1279.  Roman  law  pursued  similar  policy. 

§  1280.  Joint  trustee  generally  held  only  liable  for  his  own  act?. 

§  1280  a.  Joint  executors  often  liable  for  the  acts  of  each  other. 

§  1281.  The  rule  as  to  trustees  more  just  than  that  as  to  executors. 

§  1282.  Joint  receipt  of  money  by  trustees. 

§  1283.  Joint  receipt  j?n??i4/acw  charges  all. 

§  1283  a.  One  trustee  factor  for  the  whole. 

§  1284.  Trustee  who  connives  at  the  act  of  co-trustee,  liable. 

§  1284  a.  Redress  against  trustees  lost  by  acquiescence. 

§  1284  h.  Mode  of  inquiry  in  courts  of  chancery. 

§  1284  c.  Distinction  between  public  and  private  trusts. 

§  1285,  1286.  Debts  from  breach  of  trust  treated  as  simple  contract. 

§  1287.  Will  appoint  new  trustees  if  necessary. 

§  1288.  Will  remove  trustees  who  cannot  agree. 

§  1289.  Will  require  proof  of  positive  misconduct. 

§  1289  a.  Where  testator's  widow,  through  misconduct  was  held  not  entitled  to  surplus 
profits. 

§  1289  h.  The  court  will,  in  appointing  a  new  trustee,  have  reference  to  the  will  of  the 
founder,  and  the  interests  of  all  the  cestuis  que  trmtcnt. 

§  1290.  Trust  property  in  foi*eign  country. 

§  1291.  Equity  will  take  cognizance  of  matters  abroad. 

§  1292.  Unless  the  remedy  affects  the  realty. 

§  1298.  So  also  in  regard  to  mortgages  and  trusts. 

§  1294.  Fraud  in  foreign  judgments  remediable  in  equity. 

§  1295,  1296,  1299,  1300.  The  rule  seems  to  extend  to  all  personal  duties,  although 
the  subject-matter  be  in  a  country  strictly  foreign. 

§  1298.  When  relief  cannot  be  given. 

§  1300  a.  Question  considered  under  whjit  circumstances  an  English  Court  should 
exercise  jurisdiction  over  land  situate  abroad  ;  latest  decision  on  the  subject. 

§  1195.  We  have  now,  in  pursuance  of  the  plan  already  laid  down, 
gone  over  some  of  the  most  important  branches  of  Expre.ss  Trusts,^ 
and  shall  next  proceed  to  the  consideration  of  some  of  the  more  usual 
cases  of  Implied  Trusts,  including  therein  cases  of  constructive  and 
resulting  trusts.     Implied   Trusts^  may  be  divided  into  two  general 
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I  Ante,  §§  980  to  982. 

'  Lonl  Nottingham's  judgment,  in  Cook 
17.  Fountain,  3  Swanst.  585,  contains  a 
classification  of  trusts,  and  of  the  general 
principles,  which  regulate  implied  trusts. 
**An  trusts"  (said  he)  "are  either,  firat, 
express  trusts,  which  are  raised  and  created 
by  act  of  the  parties ;  or  implied  trusts, 
which  are  raised  or  created  by  act  or  con- 
struction of  law.  Again  ;  express  trusts 
are  declariMl  either  by  word  or  writing  ; 


and  these  declarations  appear,  either  by 
direct  and  manifest  proof,  or  violent  and 
necessary  presumption.  These  last  are 
commonly  called  presumptive  trusts  ;  and 
that  is,  when  the  court,  upon  consideration 
of  all  circumstances,  presumes  there  was  a 
declaration,  either  by  word  or  writing; 
though  the  plain  and  direct  proof  thereof 
be  not  extant  In  the  case  in  question, 
there  is  no  pretence  of  any  proof  that  there 
was  a  tntst  declared,  cither  by  word  or  in 
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classes :  first,  those  which  stand  upon  the  presumed  intention  of  the 
parties ;  secondly,  those  which  ai*e  independent  of  any  such  intention, 
and  are  forced  upon  the  conscience  of  the  party  by  operation  of  law  ; 
;is  for  example,  in  cases  of  meditated  fraud,  imposition,  notice  of  an 
todverse  equity,  and  other  cases  of  a  similar  nature.^  It  has  been  said 
to  be  a  general  rule  that  the  law  never  implies,  and  a  court  of  equity 
never  presumes,  a  trust,  §xcept  in  case  of  absolute  necessity.-  Per- 
haps this  is  stating  the  doctrine  a  little  too  strongly.  The  more 
coiTect  exposition  of  the  general  i*ule  would  seem  to  be,  that  a  trust 
is  never  presumed  or  implied,  as  intended  by  the  parties,  unless 
taking  all  the  circumstances  together,  that  is  the  fair  and  reasonable 
interpretation  of  their  acts  and  transactions. 

§  1196.  And,  first,  let  us  consider  such  implied  trusts  as  arc 
founded  in  the  supposed  intention  of  the  parties.  The  most  simple 
form,  perhaps,  in  which  such  au  implied  trust  can  be  presented,  is 
that  of  money,  or  other  property,  delivered  by  one  person  to  another, 
to  be  by  the  latter  paid  or  delivered  over  to  and  for  the  benefit  of  a 
third  person.  In  such  a  case  (as  we  have  seen*^)  the  party  so  receiving 
the  money,  or  other  property,  holds  it  upon  a  trust ;  a  trust  neces- 
sarily implied  from  the  nature  of  the  transaction,  in  favour  of  such 
beneficiary,  although  no  express  agreement  has  been  entered  into,  to 
that  eflfect.*  But  even  here,  the  trust  is  not,  under  all  circumstances, 
absolute ;  for  if  the  trust  is  purely  voluntary,  and  without  any  con- 
sideration, and  the  beneficiary  has  not  become  a  party  to  it  by  his 
express  assent  after  notice  of  it,  it  is  revocable ;  and  if  revoked,  then 
the  original  trust  is  gone,  and  an  implied  trust  results  in  favour  of 
the  pai*ty  who  originally  created  it.* 

§  1196  a.  Another  form  in  which  a  resulting  trust  may  appear,  is, 
where  there  are  certain  trusts  created  either  by  will  or  deed,  which 
fail  in  whole  or  in  part ;  or  which  are  of  such  an  indefinite  nature 
that  courts  of  equity  will  not  carry  them  into  eflFect ;  or  which  are 
illegal  in  their  nature  and  character ;  or  which  are  fully  executed. 


writing ;  so  the  tmst,  if  there  be  any, 
must  either  be  implied  bv  the  law,  or  pre- 
sumed by  the  court.  There  is  one  good, 
general,  and  infallible  rule,  that  goes  to 
both  these  kinds  of  tmst  It  is  such  a 
general  rule  as  never  deceives ;  a  general 
rule  to  which  there  is  no  exception  ;  and 
that  is  this  :  the  law  never  implies,  the 
court  never  presumes,  a  trust,  but  in  case 
of  absolute  necessity.  The  reason  of  this 
mle  is  sacred ;  for  if  the  Chancery  do  once 
take  liberty  to  construe  a  trust  by  impli- 
cation of  law,  or  to  presume  a  trust  un- 
necessarily, a  way  is  opened  to  the  Lord 
Chancellor  to  constnie  or  presume  any  man 
in  England  out  of  his  estote.  And  so,  at 
last,  every  case  in  court  will  become  ctuod 


pro  amico, 

*  These  latter  are  usually  called  con- 
structive trusts,  or  trusts  ex  maleficio, 

'  Cook  V,   Fountain,   3    Swanst.    591,  V 
692.  "^ 

s  Ante,  §  1041. 

*  Com.  Dig.  Chancery,  4  W.  5. 

^  AnU,  §§  972,  1086  6,  1041  to  1043  ; 
Linton  v.  Hvde,  2  Mad.  94  ;  Priddv  v. 
Rose,  3  Menv.  102;  Dearie  v.  Hall,  3 
Kuss.  1  ;  Loveridge  v.  Cooper,  3  Ross.  80  -, 
Page  V.  Broom,  4  Russ.  6 ;  Wallwyn  v. 
Coutts,  3  Moriv.  707  ;  8.  c.  8  Simons,  14  ; 
Garrard  v.  Lord  Lauderdale,  3  Simons,  1  ; 
s.  c.  2  Russ.  &  Mylne,  451  ;  Leman  v. 
Whitely,  4  Russ.  427. 
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and  yet  leave  an  unexhausted  residuum.  In  all  such  cases,  there  will 
arise  a  resulting  trust  to  the  party  creating  the  trust,  or  to  bis  heirs 
and  legal  representatives,  as  the  case  may  require.^ 

§  1196  6.  But  it  was  early  held,  in  a  case  where  the  subject  is 
very  extensively  discussed  by  eminent  judges,  Lord  Mansfield  dissent- 
ing from  the  decision,^  that  where  the  trusts  had  all  failed,  by  the 
decease  of  the  cestui  que  trust,  and  the  grantor  was  also  deceased, 
wdthout  heirs,  making  a  case  for  an  escheat  to  the  crown,  or  lord  of 
the  manor,  if  the  legal  title  had  remained  in  the  grantor,  a  court  of 
equity  had  no  power  to  compel  the  trustee  to  convey  the  estate  to  the 
crown,  in  order  to  perfect  the  right  of  escheat.  This  virtually,  or 
rather  practically  (for  the  point  was  expressly  left  undecided),  estab- 
lished the  right  of  the  tinistee  to  hold  the  land.  In  consequence, 
probably,  of  the  gi*eat  weight  of  Lord  Mansfield's  authority  in  the 
opposite  direction,  the  question  was  regarded,  by  the  profession  in 
Westminster  Hall,  for  a  long  time,  as  hanging  in  dubio.  But  subse- 
quent decisions,^  by  very  eminent  judges,  made  from  time  to  time. 


^  Stubbs  V.  Sargeon,  2  Keen,  255  ;  Om- 
maney  v.  Batcher,  1  Turn,  ft  Rnss.  260, 
270  ;  Wood  v.  Cox,  2  Mylne  k  Craig,  684  ; 
tt.  c.  1  Keen,  817  ;  Cook  v.  Hutchinson,  1 
Keen,  42,  50  ;  anU,  §§  979  a,  979  b,  1071, 
1073,  1156,  1167,  1183.  In  Cook  v. 
Hutchinson,  1  Keen,  42,  50,  where  a  father 
made  a  deed  to  a  son  upon  certain  trusts 
for  himself,  his  wife,  and  her  children  by 
him,  after  his  decease,  and  no  trust  was 
declared  of  the  surplus,  it  was  held,  that 
there  was  no  resulting  trust  to  the  father  ; 
and  that  the  son  took  the  surplus.  On 
this  occaaion,  Lord  Lan^dale  said  :  *'  Upon 
this  deed  a  question  is  made,  whether 
ihere  is  or  is  not  a  resulting  trust  to  the 
grantor  as  to  the  surplus,  with  respect  to 
which  there  is  no  declaration  of  trust ;  and 
for  the  puri)ose  of  determining  that  ques- 
tion, it  IS  necessary  to  look  carefully  to  the 
language  of  the  deed  and  to  the  circum- 
stances of  tiie  particular  case.  In  ^neral, 
where  an  estate  or  fund  is  given  m  trust 
for  a  particular  purpose,  the  remainder, 
after  that  purpose  is  satisfied,  will  result  to 
the  grantor ;  but  that  resulting  trust  may 
be  rebutted  even  by  parol  evidence,  and 
certainly  cannot  take  effect,  where  a  con- 
trary intention,  to  be  collected  from  the 
whole  instrument,  is  indicated  by  the 
grantor.  The  distinctions  applicable  to 
cases  of  this  kind  are  pointea  out  in  the 
case  of  King  v.  Denison,  by  Lord  Eldoii, 
who  adopts  the  principles 'laid  down  by 
I^ord  Hardwicke  in  Hifl  v.  The  Bishop  of 
London.  The  conclusion  to  which  Lord 
Hardwicke  comes  is,  that  the  question, 
whether  there  is  or  is  not  a  resulting  trust, 
must  depend  upon  the  intention  of  the 
grantor.  *  No  general  rule,'  he  observes, 
'  is  to  be  laid  down,  unless  where  real  es- 
tate is  devised  to  he  sold  for  payments  of 


debts,  and  no  more  is  said  ;  there  it  is 
clearly  a  oesulting  trust.  But  if  any  par- 
ticular reason  occurs  why  the  testator 
should  intend  a  beneficial  interest  to  the 
devisee,  there  are  no  precedents  to  war- 
rant the  court  to  say,  it  shall  not  bo  a 
beneficial  interest.*  Let  us  consider  what 
was  the  intention  of  the  grantor  of  this 
deed.  The  father  being  upwards  of  eighty 
years  of  age,  executes  a  deed,  which  recites 
that  he  was  desirous  of  settling  the  pro- 

Serty  to  which  he  was  entitled,  therein 
escribed,  in  such  manner  as  to  make  a 
provision  for  himself  during  his  life,  and 
for  his  wife  and  children  aner  his  death, 
and  for  such  other  purpoaes  as  were  thare- 
inafter  expressed.  This  was  the  object  he 
had  in  view  ;  this  was  his  intention  as  ex- 
pressed in  the  instrument.  He  proceeds 
to  make  a  release  and  assignment  of  the 
property  comprised  in  the  deed,  to  his  son, 
'  upon  the  trusts  thereinafter  declared  con- 
cerning the  same  ;'  and  when  he  comes  to 
declare  those  trusts,  he  does  not  exhaust 
the  whole  of  the  property.  But  I  am  of 
opinion  that  this  is  immaterial ;  for,  after 
having  carefully  looked  through  the  whole 
of  this  deed,  1  have  come  to  the  conclu- 
sion, considering  the  relation  between  the 
parties,  and  the  object  and  purport  of  the 
instrument,  that  the  father  intended  to 
part  with  all  beneficial  interest  in  the 
property,  and  that  he  meant  his  son  to 
nave  the  benefit  of  that  part  of  the  property 
of  which  the  trusts  are  not  expressly 
declared."  See  Fowler  v.  Oarlike,  1  Russ. 
&  Mylne,  282  ;  post,  §  1200 ;  Aston  v. 
Wood,  L.  R  6  Eq.  419. 

»  Burgess  17.  Wheate,  1  W.  Bl.  128  ;  8.  c. 
1  Eden,  Ch.  177. 

'  Eawcet  v.    Lowther,    2  Vesey,   800  ; 
Middleton  v.  Splcer,   1    Br.  C.  C.  201 ; 
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more  or  less  bearing  on  the  main  question,  have  finally  established 
the  doctrine  of  the  principal  case.  In  Cox  v.  Parker,^  the  subject  was 
again  examined.  A  testatrix  devised  real  estate  to  her  trustee  and 
his  heirs,  in  trust  out  of  the  rents  to  maintain  her  son,  until  he 
attained  twenty-one,  *'  and  when  and  so  soon "  as  he  should  attain 
twenty-one,  the  testatrix  devised  it  to  him  in  fee ;  but  in  case  he 
should  die  before  attaining  twenty-one,  to  his  children,  if  any,  and  if 
not,  then  to  the  defendants.  The  son  did  attain  twenty-one,  and  died 
without  issue,  in  the  lifetime  of  the  testatrix.  There  being  no  heir, 
or  next  of  kin  of  the  testatrix,  it  was  held  that  the  trustee  was  entitled 
to  hold  the  estate  beneficially.  The  Master  of  the  Bolls,  Sir  John 
Romilly,  in  giving  judgment,  said  :  "  If  the  devise  took  effect  at  all, 
the  trustee  must  take  the  legal  estate.  Having  taken  the  legal  estate, 
there  are  no  trusts  to  perform,  and  he  is  thei*efore  entitled  to  hold  the 
property."  "  It  is  different  from  the  case  where  the  heir  would  have 
taken  the  legal  estate,  by  reason  of  the  estate  of  the  trustees  having 
determined  with  the  determination  of  the  trusts,  in  which  case  the 
right  of  the  crown  [to  an  escheat]  would  have  taken  effect."  In  this 
case  it  was  clear,  that  if  the  son  had  survived  the  testatrix,  and  died 
without  heirs,  after  twenty-one,  the  right  gf  escheat  would  have 
existed,  as  the  legal  estate  would  have  been  in  the  son,  at  his 
decease.  And  if  an  heir  of  the  testatrix  had  survived  her,  the  trus- 
tee would  have  held  the  estate,  as  a  resulting  trust,  for  the  benefit  of 
such  heir.2  The  rule  as  laid  down  in  Burgess  v,  Wheate  is  abolished 
by  the  Intestate  Estates  Act,  1884  (47  &  48  Vict.  c.  71,  s.  4). 

§  1197.  Another  common  transaction,  which  gives  rise  to  the  pre- 
sumption of  an  implied  resulting  use  or  trust,  is,  where  a  conveyance 
is  made  of  land  or  other  property  without  any  consideration^  express 
or  implied,  or  any  distinct  use  or  trust  stated.  In  such  a  case,  the 
intent  is  presumed  to  be,  that  it  shall  be  held  by  the  grantee  for  the 
benefit  of  the  grantor,  as  a  resulting  trust.^  But  if  there  be  an 
express  declaration,  that  it  is  to  be  in  trust,  or  for  the  use  of  another 
person,  nothing  will  be  presumed  against  such  a  declaration.  And  if 
there  be  either  a  good  or  a  valuable  consideration,  there  equity  will 
immediately  raise  a  use  or  trust  correspondent  to  such  consideration,* 
in  the  absence  of  any  controlling  declaration  or  other  circumstances. 

§  1198.  This  is  in  strict  conformity  to  the  rule  of  the  common  law. 


Walker  v.  Dennc,  2  Vesey,  Jr.  170  ;  Wil- 
liams V.  Lord  Lonsdale,  8  Yesey,  752. 

^  22  Beavan,  168.  See  also  Smith  v. 
Spencer,  6  De  0.,  M.  &  G.  681  ;  Peacock 
V.  Stockford,  7  De  G.,  M.  &  G.  129; 
Dunne  v.  Dunne,  7  De  G.,  M.  &  G.  207  ; 
Ware  v,  Watson,  id.  248. 

'  Where  a  residuary  bequest  was  made 
to  executor  in  trusts  to  convert  and  pay 
debts  and  certain  legacies,  there  being  no 


next  of  kin,  it  was  held  that  the  surplus 
pei-sonalty  belonged  to  the  crown.  Kead 
V.  Stedman,  26  Beav.  495. 

'  2  Black.  Comm.  380 ;  Bac.  Abr.  U^aes 
and  Trutts  (1) ;  id.  Trusts {C) ;  Com.  Dig. 
Chancery^  4  W.  3  ;  Burgess  v.  Wheate,  1 
Eden,  206,  207  ;  post,  §  1200. 

^  See  citations  of  §  1197,  note  (1)  ;  post, 
§  1199. 
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applied  to  resulting  uses,  which  indeed  were  originally  nothing  but 
resulting  trusts.  Thus  a  feoffment,  made  without  consideration,  was, 
at  a  very  early  period  of  the  common  law,  held  to  be  made  for  the 
use  of  the  feoffor.^  Lord  Bacon,  after  repudiating  a  distinction  set 
up  in  Dyer,  146  b,  assigning  the  origin  of  this  doctrine  to  the  time  of 
the  statute  quia  empties,  said  :  "  The  intendment  of  an  use  to  the 
feoffor,  where  the  feoffment  was  made  without  consideration,  grew 
long  after  when  uses  waxed  general ;  and  for  this  reason :  because, 
when  feoffments  were  made,  it  grew  doubtful  whether  the  estates 
were  in  use  or  in  purchase,  because  purchases  were  things  notorious, 
and  uses  were  things  secret.  The  Chancellor  thought  it  more  conve- 
nient to  put  the  purchaser  to  prove  his  consideration,  than  the  feoffor 
and  his  heirs  to  prove  the  trust ;  and  so  made  the  intendments 
towards  the  use,  and  put  the  proof  upon  the  purchaser."  ^  Be  the 
origin  of  the  doctrine,  however,  as  it  may,  it  is  firmly  established  in 
equity  jurisprudence  in  matters  of  trust.  And  it  is  not  in  any 
manner  affected  by  the  provisions  of  the  statute  of  frauds  of  29th 
Charles  II.  ch.  3  ;  for  that  statute  contains  an  express  exception  of 
"  trusts  arising  by  implication,  and  transfen'ed  and  extinguished  by 
acts  of  law." ' 

§  1199.  The  same  principle  applies  to  cases  where  a  man  makes 
a  feoffment,  or  other  conveyance,  and  parts  with  or  limits  a  particular 
estate  only,  and  leaves  the  residue  undisposed  of.  In  such  a  case 
the  residue  will  result  to  the  use  of  the  feoffor  or  grantor,  even 
though  the  feoffment  or  conveyance  be  made  for  a  consideration. 
For  it  is  the  intent  which  guides  the  use ;  and,  here,  the  party 
having  expressly  declared  a  particular  estate  of  the  use,  the  pre- 
sumption is,  that  if  he  had  intended  to  pai*t  with  the  residue,  he 
would  have  declared  that  intention  also.*  This  distinction,  however, 
is  to  be  obsei'ved  in  cases,  where  a  consideration,  although  purely 
nominal,  is  stated  in  the  deed.  If  no  uses  are  declared,  the  grantee 
will  take  the  whole  use  ;  and  there  will  be  no  resulting  use  for  the 
grantor;  because  the  payment,  even  of  a  nominal  consideration, 
shows  an  intent,  that  the  grantee  should  have  some  use ;  and  no 
other  being  specified,  he  must  take  the  whole  use.  But,  where  a 
particular  use  is  declared,  there  the  residue  of  the  use  results  to  the 


»  Ibid.  ;  Dyer  r.  Dyer,  2  Cox,  92,  93  ; 
/xw^  §  1201. 

5»  Bacon  on  Uaos,  317. 

5  Co.  Litt.  290  b,  Butler's  note,  §  8  ; 
Bac.  Abr.  Trusts  (C. ) ;  Laniplugh  v.  Lam- 
plugh.  1  P.  Will.  112,  113.  In  cases 
within  the  statute  of  29  CharleH  II.  ch.  3, 
it  is  not  neceA8ar}'  that  the  trust  sliould  be 
m  writing.  It  is  sufficient  if  it  is  mani- 
fested and  proved  by  writing,  that  is,  there 
should   )ie  evidence   in   wntiiig,   proving 


that  there  was  such  a  trust.  The  statut«> 
of  frauds  is  not  to  l>e  made  a  shelu>r 
for  frau<i  See  Haigh  r.  Kaye,  7  Ch. 
469.     . 

"*  Co.  Litt.  23  ;  Slioi*tridge  v.  Lam- 
plugh,  2  Ld.  Raym.  798  ;  s.  c.  7  Mo<L  71  : 
Lloyd  V.  Spillet,  2  Atk.  14D,  160  ;  Pybus  X' 
V.  MiTTord,  1  Vent.  372 ;  Benbow  r. 
Townsend,  1  Mylne  k  £een,  506  ;  past, 
§  1202. 
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grantor ;  for  tbe  pi^esumption,  that  the  grantor  meant  to  part  with 
the  whole  use,  is  thereby  repelled.^ 

§  1200.  The  same  principle  applies  to  cases  where  the  whole  of 
the  estate  is  conveyed  or  devised,  but  for  particular  objects  and 
purposes,  or  on  particular  trusts.  In  all  such  cases,  if  those  objects 
or  purposes  or  trusts,  by  accident  or  otherwise,  fail,  and  do  not  take 
effect ;  or,  if  they  are  all  accomplished,  and  do  not  exhaust  the  whole 
property ;  there,  a  resulting  trust  will  arise,  for  the  benefit  of  the 
grantor  or  devisor  and  his  heirs.^ 


'  Ibid.   As  the  doctrine  of  resulting  uses 
and  trusts  is  founded  upon  a  mere  implica- 
tion of  law,  it  may  be  proper  here  to  ob- 
serve,  that   parol    evidence  is  generally 
admissible  for  thfl  purpose  of  rebutting 
such  resulting  use  or  trust     Benbow  v. 
Townsend,  1  Mylne  k  Keen,  596  ;  post, 
§  1202 ;  Cripps  v.  Lee,  4  Bro.  Ch.   472. 
The  case  of  Lemau  v.  Whitney  (4  Buss. 
422)  stands  upon  the  utmost  limits  of  the 
doctrine  of  tno   inadmissibility  of  parol 
evidence,  as  to  resulting  trusts.     A  son 
had    conveyed    an    estate    to  his    father 
nominally  as  purchaser  for  the  considera- 
tion expressea  in  the  deed  of  £400,  but 
really  as  a  trustee,  in  order  that  the  father, 
who  was  in  better  credit  than  the  son, 
might  raise  money  upon  it  by  way  of 
mortgage  for  the  use  of  the  son.     The 
father  died  shortly  aftjBrwards  before  any 
money  was  raised,  having  by  his  will  made 
a  general  devise  of  all  his  real  estate.     The 
case  was  held  by  Sir  John  Leach  to  be 
within  the  statute  of  frauds,   and    that 
parol  evidence  was  not  admissible  to  prove 
the  trust.     On  this  occasion  the  learned 
judge  said  :  "  There  is  here  no  pretence  of 
fraud,  nor  is  there  any  misapprehension  of 
tlie  parties,  with  respect  to  the  effect  of 
the  instruments.     It  was  intended  that 
the  father  should,  by  legal  instruments, 
appear  to  be  the  legal  owner  of  the  estate. 
There  is  here  no  trust  arising  or  resulting 
by  the  implication  or  construction  of  law. 
llie  case  of  Cripps  v.  Lee  is  the  nearest  to 
this  case  in  its  cirrumstances.     There,  the 
estate  being  subject   to   certain   incum- 
brances, the  grantor  mortgaged  the  eouity 
of  redemption  by  deed  of  lease  and  release 
to  two  persons  of  the  name  of  Bogers,  as 
purchasers,  for  a  consideration  stated  in 
the  deed  ;  the  real  intention  of  the  parties 
being,  that  the  Bogerses  should  be  mere 
trustees  for  the  grantor,  and  should  pro- 
ceed to  sell  the  estate,  and  after  paying  the 
incumbrances,    should   pay   the    surplus 
money  to  the  grantor.     In  the  book  ot  ac- 
counts of  one  of  the  Bogerses,  there  ap- 
peared an  entry  in  his  handwriting,  of  a 
year's  interest  paid  to  an  incumbrancer  on 
the  estate,  on  an  account  of  the  grantor, 
and  other  entries  of  the  repayment  of  that 
interest  to  Bogers  by  the  grantor ;   and 
there  was  also  evidence  of  a  note  and  bond 
given  by  the  Bogerses  to  a  creditor  of  the 


grantor,  in  which  they  stated  themselves 
to  be  trustees  of  the  estate  of  the  grantor. 
Lord  Kenyon  held,  that  this  written  evi- 
dence, being  inconsistent  with  the  fact 
that  the  Bogerses  were  the  actual  purchasen 
of  the  equitv  of  redemption,  further  evi- 
dence was  admissible  to  prove  the  truth  of 
the  transaction.  Unfortunately  there  is 
licre  no  evidence  in  writing  which  is  in- 
consistent with  the  fact  that  the  father 
was  the  actual  purchaser  of  this  estate : 
and  it  does  appear  to  me  that  to  give  effect 
to  the  trust  nere  would  be,  in  tmth,  to 
repeal  the  statute  of  frauds.  Considering 
myself  bound,  therefore,  to  treat  this  case 
as  a  purchase  by  the  father  from  the 
plaintiff,  there  does,  however,  arise  an 
equity  for  the  plaintiff,  which,  crmsistently 
with  the  facts  stated  and  proved,  and 
under  the  prayer  for  general  relief,  he  is 
entitled  to  claim.  It  is  stated  and  proved 
that  no  part  of  the  alleged  price  or  con- 
sideration of  £400  was  ever  paid  by  the 
father  to  the  plaintiff ;  and  the  plaintiff, 
therefore,  as  vendor,  has  a  lien  on  the 
estate  for  this  sum  of  £400  ;  and  the  de- 
cree must  be  acc4)rdingly."  AnfCt  §  1196  a  ; 
Childere  v.  Childera,  1  De  G.  &  J.  482  ; 
Haigh  V.  Kaye,  7  Ch.  469. 

»  Cruse  V.  Bariey,  3  P.  Will.  20,  and  Mr. 
Cox's  note  (1) ;  Bipley  v,  Waterworth,  7  Ves. 
425,  435  ;  Hobart  v.  Countess  of  Suffolk,  2 
Yem.  644  ;  Hill  v.  Bishop  of  London,  1 
Atk.  618  to  620  ;  Bobinson  v.  Taylor,  1 
Yes.  Jr.  44 ;  8.  c.  2  Bro.  Ch.  r)89 ;  Stan- 
field  V.  Habergham,  10  Ves.  273 ;  Tregon- 
well  V.  Sydenham,  8  Dow,  194  ;  Chitty  v, 
Parker,  2  Yes.  Jr.  271  ;  anU,  §§  1156  to 
1158,  1183;  Northen  v.  Carnegie,  4 
Drewry,  587  ;  In  re  Pollard's  Trusts,  32 
L.  J.  Ch.  (N.  8.)  657 ;  Fisk  r.  Atty.-Gen., 
4  E^.  521  ;  Wild  v.  Banning.  2  Eq.  677. 
A  gift  "  of  a  whole  or  any  part "  of  the  in- 
come of  a  fund  for  the  maintenance  of  a 
pereon  does  not  carry  the  surplus  income  ; 
otherwise,  if  the  gift  had  oeen  of  the 
whole  income  for  such  purpose,  there 
maintenance  would  only  nave  been  the 
motive.  In  re  -Sanderson's  Trust,  3  K.  & 
J.  497.  In  Clarke  v.  Hilton,  2  Eci.  810, 
a  gift  to  a  grandson,  subject  to  certain 
trusts  which  did  not  exhaust  the  fund, 
was  held  to  give  him  a  beneficial  interest 
in  the  surplus.  So  where  the  terms  of 
limitation  to  trustees  in  a  will  are  broad 
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§  1201.  Upon  similar  grounds,  where  a  man  buys  land  in  the 
name  of  another,  and  pays  the  consideration-money,  the  land  will 
generally  be  held  by  the  grantee  in  trust  for  the  person  who  so 
pays  the  consideration  money.^  This,  as  an  established  doctrine,  is 
now  not  open  to  controversy.  But  there  are  exceptions  to  it,  which 
stand  upon  peculiar  reasons  (to  be  presently  noticed),  and  which  are 
quite  consistent  with  the  general  doctrine.  The  clear  result  of  all 
the  cases,  without  a  single  exception,  is  (as  has  been  well  said  by  an 
eminent  judge),  that  the  trust  of  a  legal  estate,  whether  freehold, 
coyyhold,  or  leasehold  ;  whether  taken  in  the  names  of  the  purchaser 
and  others  jointly,  or  in  the  name  of  others,  without  the  purchaser  ; 
whether  in  one  name  or  several ;  whether  jointly  or  successively 
(successive),  results  to  the  man  who  advances  the  purchase-money. 
This  is  a  general  proposition,  supported  by  all  the  cases,  and  there 
is  nothing  to  contradict  it.  And  it  goes  on  a  strict  analogy  to  the 
rule  of  the  common  law,  that,  where  a  feoffment  is  made  without 
consideration,  the  use  results  to  the  feoffor.^  In  truth,  it  has  its 
origin  in  the  natural  presumption,  in  the  absence  of  all  rebutting 


enough  to  canythe  real  estate,  bntthe  tnists 
decl^d  are  only  applicable  to  personalty, 
as  to  the  realty  the  use  results  to  testator's 
heirs.     Longley  v.  Longley,  13  Eq.  133. 

»  Com.  Dig.  Chancery,  3  W.  8  ;  Co. 
Litt  290  b,  Butler's  note  (T.),  §  8  ;  Bac. 
Abr.  Uaes  (1);  id.  Trutt  (C.)  ;  Young  v. 
v^  Peachy,  2  Atk.  256 ;  Lloyd  v.  SpiUet,  2 
Atk.  160,  and  Mr.  SaundersT  note  (2) ; 
Scott  V.  FenhouUet,  1  Bro.  Ch.  69,  70  ; 
Lane  v.  Dighton,  Ambler,  409,  411 ;  Finch 
V.  Finch,  15  Yes.  50 ;  Mackreth  v. 
Symmons,  15  Yes.  850  ;  Wray  v.  Steele,  2 
V.  k  Beam.  888  ;  2  Mad.  Pr.  Ch.  98. 
Mr.  Saunders,  in  his  note  (2)  to  Lloyd  v, 
SpiUet,  2  Atk.  150,  referring  to  this  same 
position  as  it  is  there  laid  down  by  Lord 
Hardwicke,  remarks :  **  With  respect  to 
this  position,  the  foUowing  observations 
occur.  If  the  consideration  money  is  ex- 
pressed in  the  deed  to  be  paid  by  the  per- 
son, in  whose  name  the  conveyance  is 
taken,  and  nothing  appears  in  such  con- 
veyance to  create  a  presumption  that  the 
purchase-money  belonged  to  soother,  then 
parol  proof  cannot  be  admitted  after  the 
death  of  the  nominal  purchaser,  to  prove  a 
resulting  trust ;  for  that  would  be  contrary 
to  the  statute  of  fmuds  and  perjuries. 
Kirk  r.  Webb,  Prec.  Ch.  84 ;  Walter  de 
Chirton^s  case,  id.  88  ;  Heron  v.  Heron, 
id.  163 ;  Kewton  v,  Preston,  id.  103  ; 
Gascoyne  v.  Thuring,  1  Yem.  386 ;  Hooper 
V.  Eyles,  2  Yem.  480  ;  Crop  r.  Norton,  2 
Atk.  75.  But  if  the  nominal  purchaser, 
in  his  life-time,  gives  a  declaration  of,  or 
confesses  the  trust,  then  it  takes  it  out  of 
the  statute.  Ambrose  v.  Ambrose,  1  P. 
WilL  322 ;  Ryall  v,  RyaU,  1  Atk.  59,  60. 
In  Lane  v.  Dighton,  Ambl.  409,  there  was 


evidence  in  Mr.  Bighton's  handwriting, 
that  the  trust  stocks  had  been  sold,  and 
the  money  laid  out  from  time  to  time  in 
the  purchase  of  land.  So,  if  it  appears  on 
the  face  of  the  conveyance  (whether  by 
recital  or  otlierwise)  that  the  purchase  was 
made  with  the  money  of  a  third  person, 
that  wiU  create  a  tnist  in  his  favour. 
Kirk  V.  Webb,  Prec.  Ch.  84  ;  Deg.  v.  Des. 
2  P.  Will.  414  ;  RyaU  v.  RyaU,  1  Atk. 
59;  Young  v.  Peachy,  2  Atk.  257."  As 
to  the  proper  proof  of  the  payment  of  the 

Surcbase-money  in  such  a  case,  Mr.  Mad- 
ock,  in  his  Treatise  on  the  Principles  and 
Practice  in  Chancery  (vol.  2,  p.  98),  says : 
"Such  proof  may  appear,  either  from  ex- 
pressions or  recitals  in  the  purchase-deed 
(see  2  Vera.  168  ;  Prec.  Ch.  104  ;  Kirk  r. 
Webb,  id.  84,  cited  1  Saunders  on  Uses,  p. 
258),  or  from  some  memorandum  or  note 
of  the  nominal  purchaser  (O'Hara  r. 
O'Neal,  2  Eq.  Abr.  745) ;  or  from  his 
answer  to  a  bill  of  discovery  (Cottington 
V.  Fletcher,  2  Atk.  155  ;  but  see  Edwards 
V.  Moore,  4  Yes.  23,  cited  1  Saund.  268) ; 
or  from  papers  left  by  him,  and  discovered 
after  his  death  (RyaU  v.  Ryall,  Ambl. 
413 ;  Lane  v.  Dighton,  id.  409).  But 
whether,  after  the  death  of  the  supposed 
nominal  purchaser,  parol  proof  alone  is 
admissible  against  the  express  declaration 
of  the  deed,  has  been  a  subject  of  contro- 
versy (see  1  Saund.  on  Uses,  p.  259,  and 
the  note  to  Lloyd  v.  Spillet,  2  Atk.  150 ; 
Sugd.  Yend.  and  Purch.  616,  617  (7th 
edit) ;  2  Sugden  on  Yendors,  p.  136,  187 
(9th  edit.),  although  it  seem^  it  may).  See 
Lench  t>.  Lench,  10  Yes.  611." 

2  Lord  Ch.  Baron  Eyre,  in  Dyer  v.  Dyer, 
2  Cox,  92,  98  ;  ante,  §  1198. 
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circamstances,  that  he  who  supplies  the  money  means  the  purchase 
to  be  for  his  own  benefit,  rather  than  for  that  of  another ;  and  that 
the  conveyance  in  the  name  of  the  latter,  is  a  matter  of  convenience 
and  arrangement  between  the  parties,  for  other  collateral  purposes. 
The  same  doctrine  is  applied  to^  cases  where  securities  are  taken  in  the 
name  of  another  person.  As  if  A.  takes  a  bond  in  the  name  of  B.,  for 
a  debt  due  to  himself,  B.  will  be  a  trustee  of  A.  for  the  money.^ 

§  1201  a.  But  the  doctrine  is  strictly  limited  to  cases  where  the 
purchase  has  been  made  in  the  name  of  one  person,  and  the  purchase- 
money  has  been  paid  by  another.  For,  where  a  man  employs  another 
person  by  parol  as  an  agent,  to  buy  an  estate  for  him,  and  the  latter 
buys  it  accordingly  in  his  own  name,  and  no  part  of  the  pui*chase- 
money  is  paid  by  the  principal ;  there,  if  the  agent  denies  the  trust, 
and  there  is  no  written  agreement  or  document  establishing  it,  he 
cannot,  by  a  suit  in  equity,  compel  the  agent  to  convey  the  estate 
to  him  ;  for  (as  has  been  truly  said)  that  would  be  decidedly  in  the 
teeth  of  the  Statute  of  Frauds,^ 

§  1201  b.  There  is  an  exception  to  the  doctrine  of  a  resulting  trust 
in  favour  of  a  purchaser,  who  pays  the  money,  and  takes  the  convey- 
ance in  the  name  of  a  third  person,  which  stands  upon  a  principle  of 
public  policy,  and  that  is,  that  courts  of  equity  will  never  raise  a 
resulting  trust,  where  it  would  contravene  any  statutable  provisions 
founded  in  public  policy,  or  would  assist  the  parties  in  evading  these 
provisions.* 

§  1 202.  But  there  are  other  exceptions  to  the  doctrine  of  a  result- 
ing or  implied  trust,  even  where  the  principal  has  paid  the  purchase- 
money,  as  has  been  already  intimated,  or,  perhaps,  more  properly 
speaking,  as  the  resulting  or  implied  trust  is,  in  such  cases,  a  mere 
matter  of  presumption,  it  may  be  rebutted  by  the  other  circum- 
stances established  in  evidence,  and  even  by  parol  proofs,  which 
satisfactorily  contradict  it.^  And  resulting  or  implied  trusts  in  such 
cases  may,  in  like  manner,  be  rebutted,  as  well  to  part  of  the  land  as 
to  part  of  the  interest  in  the  land  purchased  in  the  name  of  another.^ 
Thus,  where  A.  took  a  mortgage  in  the  name  of  B.,  declaring  that  he 
intended  the  mortgage  to  be  for  B.'s  benefit,  and  that  the  principal. 


'  Ebnmd  v.  Dancer,  2  Ch.  Ciues  26  ;  r. 
c.  1  Eg.  Abr.  382,  pi.  11  ;  2  Mad.  Pr.  Ch. 
101  ;  Lloyd  v.  Read,  1  P.  Will.  607  ;  Rider 
V.  Kidder,  10  Ves.  366. 

'  BarUett  v.  Pickersgill,  1  Eden,  515  ; 
8.  G.  4  East,  577,  note ;  2  Sugden  on 
Vendors,  ch.  15,  §  2,  p.  139  (9th  edit.). 
See  also  Rastell  v.  Hutchinson,  1  Dick. 
44  ;  Rex  v.  Boston,  4  East,  572  ;  Crop  v. 
Norton,  2  AtL  74  ;  s.  c.  9  Mod.  233  ;  post, 
§1206. 

s  Haigh  V.  Eaye,  7  Ch.  469. 

<  Dyer  v.  Dyer,  2  Cox,  93 ;  1  Eq.  Abr. 
8,  pi.  1  to  5,  pp.  380,  381  ;  Lloyd  v.  Read, 


1  P.  Will.  607  ;  Grahani  v.  Graham,  1  Ves. 
Jr.  275 ;  Maddison  v.  Andrew,  1  Ves.  57, 
61  ;  Co.  Litt.  290  b,  Butler's  note  (1), 
§  8  ;  Ryall  v.  Ryall,  1  Atk.  59 ;  s.  c. 
Ambler,  418;  Lench  v.  Lench,  10  Ves. 
517  ;  Sugden  on  Vendors,  ch.  15,  §  2,  pp. 
615  to  628  (7th  edit.)  ;  Com.  Dig.  Chan- 
cen/,  4  W.  4 ;  Benbow  v,  Townsend,  1 
Mylne  k  Keen,  506  ;  Cook  v.  Hutchinson, 
1  Keen,  42,  50,  51. 

'  Lane    v.     Dighton,    Ambler,    409 ; 
Lloyd  vJ3pillet,  2  Atk.  160 ;  Benbow  v.  X 
Townsend,  1  Mylne  &  Keen,  506 ;  anU, 
8 1199. 
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after  his  own  death  should  be  B.'s;  and  A.  received  the  interest 
therefor  during  his  lifetime ;  it  was  held  that  the  mortgage  belonged 
to  B.  after  the  death  of  A.^  But  a  more  common  case  of  rebutting 
the  presumption  of  a  trust  is,  where  the  purchase  may  be  fairly 
deemed  to  be  made  for  another  from  motives  of  natural  love  and 
affection.  Thus,  for  example,  if  a  parent  should  purchase  in  the 
name  of  a  son,  the  purchase  would  be  deemed,  primd  faciei  as 
intended  as  an  advancement ;  so  as  to  rebut  the  presumption  of  a 
resulting  trust  for  the  parent-  But  this  presumption,  that  it  is  an 
advancement,  may  be  rebutted  by  evidence  manifesting  a  clear 
intention,  that  the  son  shall  take  as  a  trustee.^ 

§  1203.  The  moral  obligation  of  a  parent  to  provide  for  his  chil- 
dren is  the  foundation  of  this  exception,  or  rather  of  this  rebutter 
of  a  presumption  ;  since  it  is  not  only  natural,  but  reasonable  in  the 
highest  degree,  to  presume,  that  a  pai'ent,  by  purchasing  in  the  name 
of  a  child,  means  a  benefit  for  the  latter,  in  discharge  of  this  moral 
obligation,  and  also  as  a  token  of  parental  affection.  This  presumption 
in  favour  of  the  child,  being  thus  founded  in  natural  affection,  and 
moral  obligation,  ought  not  to  be  frittered  away  by  nice  refine- 
ments.^ It  is,  perhaps,  rather  to  be  lamented,  that  it  has  been 
suffered  to  be  broken  in  upon  by  any  sort  of  evidence  of  a  merely 
circumstantial  nature.^ 


'  Benbow  v.  Townsend,  1  Mylne  k 
Keen,  506  ;  anU^  §  1199. 

^  Sidmouth  «.  Sidmonth,  2  Beavan, 
447.  As  to  purchases  by  a  mother  in  name 
of  a  child,  see  In  re  De  Visme,  2  De  G.,  J.  & 
S.  17  ;  Bennett  v,  Bennett,  10  Ch.  D.  474. 
The  elft  ct  of  the  Married  Women's  Property 
Act,  1S82,  wonld  bo,  it  is  submitted,  to 
make  the  presumption  equally  strong  in  the 
case  of  a  mother  as  of  &/(Uher.  See  sect. 
21  of  that  Act. 

'  Ibid.  ;  Scawin  v.  Scawin,  1  Y.  &  ColL 
New  R.  65 ;  Fowkes  v.  Pascoe,  10  Ch. 
»43  ;  Marshall  v,  Cratwell,  20  £q.  328  ; 
19  ^.  250. 

*  Finch  V,  Finch,  15  Ves.  60 ;  Dyer  v. 
Dyer,  2  Cox,  93,  94  ;  Lord  Gmy  v.  Lady 
Gray,  1  Eq.  Abr.  381,  pL  6 ;  Com.  Dig. 
Chancery^  4  W.  4. 

*  Lord  Ch.  Justice  Eyre,  in  Dyer  v. 
Dver,  2  Cox,  92,  has  discussed  this  matter 
"^'ith  great  ability.  **  It  is  the  established 
doctrine,"  said  he,  "of  a  court  of  equity, 
that  this  resulting  tnist  may  be  rebutted 
by  circumstances  in  eTidence.  The  cases 
go  one  step  further,  and  prove,  that  the 
circumstance  of  one  or  more  nominees 
being  a  child  or  children  of  the  purchaser, 
it  is  to  operate  by  rebutting  the  resulting 
trust.  And  it  has  been  determined  in  so 
many  cases,  that  the  nominee,  being  a 
child,  shall  have  such  operation,  as  a  cir- 
cumstance of  evidence,  that  we  should  be 
disturbing  landmarks,  if  we  suffered  either 


of  these  propositions  to  be  called  in  ques- 
tion ;  namely*  that  such  circumstances 
shall  rebut  the  resulting  trust,  and  that  it 
shall  so  do,  as  a  circumstance  of  evidence. 
I  think  it  would  have  been  a  more  simple 
doctrine,  if  the  children  had  been  con- 
sidered as  jiurchasers  for  a  valuable  con- 
sideration. Natural  love  and  affection 
raised  a  use  at  common  law  ;  surely,  then, 
it  will  rebut  a  trust  resulting  to  the  father. 
This  way  oi  considering  it  would  have  shut 
out  all  the  circumstances  of  evidence, 
which  have  found  their  way  into  many  of 
the  cases,  and  would  have  presented  some 
very  nice  distinctions,  and  not  very  easy 
to  be  understood.  Considering  it  as  a  cir- 
cumstance of  evidence,  there  must  be,  of 
course,  evidence  ailmitted  on  the  other 
side.  Thus,  it  was  resolved  into  a  question 
of  intent,  which  was  getting  into  a  very 
wide  sea,  without  very  certaiu  suitles.  lu 
the  most  simple  case  of  all,  which  is  that 
of  a  father  purchasing  in  the  name  of  his 
son,  it  is  said  that  this  shows  the  father 
intended  an  advancement,  and,  therefore, 
the  resulting  trust  is  rebutted.  But  then 
a  circumstance  is  added  to  this,  namely, 
that  the  son  happened  to  be  provided  for  ; 
then  the  question  is,  Did  the  father  intend 
to  ailvance  a  son  alieady  provided  for! 
Lord  Nottingham  could  not  get  over  this  ; 
and  he  ruled  that,  in  such  a  case,  the  re- 
sulting trust  was  not  rebutted;  and  in 
Pole  V,  Pole,  in  Vesej',  Lord  Hardwicki* 
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§  12041.  The  same  doctrine  applies  to  the  case  of  securities  taken  in 
the  name  of  a  child.  The  presumption  is,  that  it  is  intended  as  an 
advancement,  unless  the  contrary  is  established  in  evidence.^  And 
the  like  presumption  exists  in  the  case  of  a  purchase  by  a  husband  in 
the  name  of  his  mte,  and  of  securities  taken  in  her  name.^  Indeed, 
the  presumption  is  stronger  in  the  case  of  a  wife  than  of  a  child  ;  for 
she  cannot,  at  law,  be  the  trustee  of  her  husband.  The  same  rule 
applies  to  the  case  of  a  joint  purchase  by  the  husband,  in  the  name 
of  himself,  his  wife,  and  his  daughter ;  and  it  will  be  presumed  an 
advancement  and  provision  for  the  wife  and  his  daughter ;  and  the 
husband  and  wife  will  be  held  to  take  one  moiety  by  entireties,  and 
the  daughter  to  take  the  other  moiety.^ 

§  1205.  Hence,  also,  it  is,  that  where  a  purchase  is  made  by  a 
father  in  the  joint  names  of  himself  and  of  a  child,  unprovided  for 
(whatever  may  be  the  case,  as  to  a  child  otherwise  provided  for),  if 
the  father  dies,  the  child  will  hold  the  estate,  and  have  the  benefit 
thereof  by  survivorship  against  the  heir-at-law  of  the  father,  and 


thought  so  too.     And  yet  the  rale  in  a 
court  of  equity,  as  recognized  in  other 
cases,  is,  that  the  father  is  the  only  judge 
as  to  the  question  of  the  son's  provisiou. 
That    distinction,  therefore,    of  the  sou 
bein<:  provided  for,  or  not,  is  not  very 
solidly  taken  or  uniformly  adhered  to.     It 
is  then  said,  that  a  purchase  in  the  name 
of  a  son  is  a  primd  fade  advancement ; 
and,  indeed,  it  seems  difficult  to  put  it  in 
any  way.     In  some  of  the  cases  some  cir- 
cumstances have  appeared,  which  go  pretty 
much  against  that  presumption  ;  as,  where 
the  father  has  entered,  and  kfrpt  posses- 
sion, and  taken  the  rents  ;  or  where  lie  has 
surrendered  or    devised    tho    estate ;    or 
where  the  son  has  given  receipts  in  tho 
name  of  the  father.     The  answer  given  is, 
that  the  father  took  the  rents,  as  guardian 
of  his  son.     Now,  would  the  court  sustain 
a  bill  by  the  son  against  tho  father  for 
these  rents  ?     1   should  tliiuk  it    pretty 
difficult  to  succeed  in  such  a  bill.     As  to 
the  surrender  aud  devise,  it  is  answered, 
that  these  are  subsequent  nets ;  whereas 
the  intention  of  the  father,  in  taking  the 
purchase  in    the    son's    name,  must    be 
proved  by  concomitant  acts  ;  yet  these  are 
pretty  strong  acts  of  ownership,  aud  assert 
the  right  and  coincide  with  the  possession 
and  ei\joyment.    As  to  the  son's  giving 
receipts  in  the  naiue  of  the  father,  it  is 
said,  that  the  son,  being  under  age,   ho 
conld  not  give  receipts  in  any  other  manner. 
But  1  own  this  reasoning  does  not  satisfy 
me.   In  the  more  complicated  coses,  where 
the  life  of  the  son  is  one  of  the  lives  to  take 
in  succession,  other  distinctions  are  taken. 
If  the  custom  of  the  manor  be,  that  the 
first  taken   might  surrender    the    whole 
lease,  that  shad  make  the  other  lessees 
trustees  for  him.  Bur  this  custom  operates 


on  the  legal  estate,  not  on  the  equitable 
interest ;  and  therefore,  this  is  not  a  very 
solid  argument.  When  the  lessees  are  to 
take  gucceiaiw,  it  is  said,  that,  as  the 
father  cannot  take  the  whole  in  his  own 
name,  but  must  insert  other  names  in  the 
lease,  then  the  children  shall  be  trustees 
for  the  father.  And,  to  be  sui-e,  if  the  cir- 
cumstance of  a  child  being  the  nominee  is 
not  decisive  the  other  way,  there  is  a  great 
deal  of  weight  in  this  observation.  There 
may  be  many  prudential  reasons  for  putting 
in  the  life  of  a  child  in  preference  to  that 
of  any  other  person.  And  if  in  that  case, 
it  is  to  bo  collected  from  circumstances^ 
whether  an  advancement  was  meant,  it 
will  be  difficult  to  find  such  as  will  support 
that  idea.  To  be  sure,  taking  the  estate 
in  tlie  name  of  the  child,  which  the  father 
might  have  taken  in  his  own,  affords  a 
strong  argument  of  such  an  intent.  But, 
where  the  estate  must  necessarily  bo  taken 
to  him  in  succession,  the  iniorence  is  very 
different.  These  are  the  difficulties  which 
occur  irum  considering  the  purchase  in  the 
son's  name,  as  a  circumstance  of  evidence 
only.  Now,  if  it  were  once  laid  down,  that 
the  son  was  to  be  taken  as  a  purchaser  for 
a  valuable  consideration,  all  these  matters 
of  presumption  wouhl  be  avoided."  Sec 
Cook  17.  Hutchinson,  1  Keen,  42,  50. 

>  Ebrand  r.  Dancer,  2  Ch.  Cas.  26  ;  s. 
c.  1  Eq.  Abr.  382,  pi.  11  ;  Llovd  «.  Bead, 
1  P.  Will.  607  ;  Rider  v.  Kidder,  10  Ves. 
866 ;  2  Mad.  Pr.  Ch.  101  ;  Scawin  v. 
Scawin,  1  Younge  &  Coll.  New  U.  65. 

'  Or,  it  seems,  in  the  name  of  the  trus- 
tees of  her  marriage  settlement.  In  re 
Curtcis'  Trusts,  14  Eq.  217. 

'  Back  V,  Andrew,  2  Vern.  ]  20 ;  Cook 
i\  Hutchinson,  1  Keen,  42,  50. 
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against  all  volunteers,  claiming  under  the  father,  and  also  against 
purchasers  from  him  with  notice.^  So,  where  a  father  transferred 
stock  from  his  own  name  into  the  joint  names  of  his  son,  and  of  a 
person  whom  the  father  and  son  employed  as  their  banker  to  receive 
dividends,  and  the  father  told  the  banker  to  carry  the  dividends,  as 
they  were  received,  to  the  son's  account,  and  they  were  accordingly 
received  and  enjoyed  by  the  son  during  his  father's  lifetime ;  it  was 
held,  that  the  transfer  created  an  executive  trust  for  the  son,  and  that 
he  was  absolutely  entitled  to  the  stock.^ 

§  1206.  In  the  case  of  joint  purchases  made  by  two  persons,  who 
advance  and  pay  the  purchase-money  in  equal  proportions  and  take  a 
conveyance  to  them  and  their  heirs,  it  constitutes  a  joint  tenancy, 
that  is,  a  purchase  by  them  jointly  of  the  chance  of  survivorship ; 
and  of  course  the  survivor  will  take  the  whole  estate.  This  is  the 
rule  at  law ;  and  it  prevails  also  in  equity  under  the  same  circum- 
stances ;  for  unless  there  are  controlling  circumstances,  equity  follows 
the  law.''*  But,  wherever  such  circumstances  occur,  courts  of  equity 
will  lay  hold  of  them  to  prevent  a  survivorship  and  create  a  trust ; 
for  joint  tenancy  is  not  favoured  in  equity.*  Thus,  if  a  joint  pur- 
chase is  made  in  the  name  of  one  of  the  purchasers,  and  the  other 
pays  or  secures  his  share  of  the  purchase-money,  he  will  be  entitled 
to  his  share  as  a  resulting  trust/  So,  if  two  persons  advance  a  sum 
of  money  by  way  of  mortgage,  and  take  a  mortgage  to  them  jointly, 
and  one  of  them  dies,  the  survivor  shall  not  have  the  whole  money 
due  on  the  mortgage,  but  the  representative  of  the  deceased  party 
shall  have  his  proportion  as  a  trust ;  for  the  nature  of  the  transaction, 
as  a  loan  of  money,  repels  the  presumption  of  an  intention  to  bold 
the  mortgage  as  a  joint  tenancy.^  So,  if  two  persons  jointly  purchase 
an  estate,  and  pay  unequal  proportions  of  the  purchase-money,  and 
take  the  conveyance  in  their  joint  names,  in  case  of  the  death  of 
either  of  them  there  will  be  no  survivorship ;  for  the  very  circum- 
stance that  they  have  paid  the  money  in  unequal  proportions  excludes 
any  presumption  that  they  intended  to  bargain  for  the  chance  of  sur- 


1  Mr.  Atherley,  in  liis  Treatise  on  Mar- 
riage Settlements,  ch.  33,  pp.  473  to  484, 
and  Mr.  Sugden,  in  his  Treatise  on  Ven- 
dors and  Rirchasers,  ch.  15,  §§  1,  2,  pp. 
607  to  628  (7th  edit.),  have  examined  this 
whole  suhject  with  ereat  care  and  ability ; 
and  the  learned  reader  is  referred  to  these 
works  for  a  full  statement  of  the  doctrines 
and  the  cases. 

2  Crabb  v.  Crabb,  1  Mylne&  Keen,  511 ; 
ante,  §§  1149,  1202. 

8  Lake  v.  Gibson,  1  Eq.  Abridg.  p.  290, 
A.  pi.  3 ;  Moyse  v.  Gales,  2  Vern.  886  ;  2 
Sugden  on  vendors,  ch.  15,  §  1,  pp.  127 
to  132  (9th  edit);  Bigden  v.  VaUier,  2 
Veg.  258 ;  2  Mad.  Pr.  Ch.  102 ;  Robinson 


v.  Preston,  4  K.  &  J.  505  ;  Bone  v.  Pol- 
lard, 24  Beav.  283. 

*  Ibid.  ;  Parteriche  v.  Powlet,  1  West,  7. 

«  Wray  v.  Steele,  2  Ves.  &  B.  388. 
Under  the  Begistry  Acts  in  cases  of  a  joint 
purchase  of  a  ship  by  two  persons,  and  the 
bill  of  sale  taken  in  the  name  of  one,  no 
trust  would  arise  in  favour  of  the  other. 
ExparU  Houghton,  17  Ves.  251  ;  2  Mad. 
Pr.  Ch.  101,  102;  Ex  parte  Yallop,  15 
Yes.  60  ;  2  Sugden  on  Vendors,  ch.  85, 
§2,  pp.  139,  140  (9th  edit.). 

«  Petty  V.  Styward,  1  Ch.  81  [57] ;  s.  c. 
1  Eq.  Abridg.  290,  pi.  1  ;  Rigden  «.  Val- 
lier,  2  Ves.  258 ;  s.  c.  8  Atk.  781. 
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vivorship,^  They  are,  therefore,  deemed  to  purchase,  as  in  the  nature 
of  partners,  and  to  intend  to  hold  the  estate  in  proportion  to  the  sums 
which  each  has  advanced.^ 

§  1207.  The  same  rule  is  uniformly  applied  to  joint  purchasers  in 
the  way  of  trade,  and  for  the  purposes  of  partnership,  and  for  other 
commercial  transactions,  by  analogy  to,  and  in  expansion  and  further- 
ance of,  the  great  maxim  of  the  common  law :  *'  Jus  accrescendi  inter 
mercatores  pro  beneficio  commercii  locum  non  habet/'^  In  cases, 
therefore,  where  real  estate  is  purchased  for  partnership  purposes, 
and  on  partnership  account,  it  is  wholly  immaterial  in  the  view  of  a 
court  of  equity,  in  whose  name  or  names  the  purchase  is  made,  and 
the  conveyance  is  taken ;  whether  in  the  name  of  one  partner,  or  of 
all  the  partners,  whether  in  the  name  of  a  stranger  alone,  or  of  a 
stranger  jointly  with  one  partner.  In  all  these  cases,  let  the  legal 
title  be  vested  in  whom  it  may,  it  is  in  equity  deemed  partnership  pro- 
perty, not  subject  to  survivorahip ;  and  the  partners  are  deemed  the 
cestuis  que  trust  thereof.*  A  court  of  law  may,  nay  must,  in  general, 
view  it  only  according  to  the  state  of  the  legal  title.  And  if  the  legal 
title  is  vested  in  one  partner,  or  in  a  stranger,  a  bond  fide  purchaser 


'  Mr.  Yesey,  in  his  note  {h)  to  Jackson 
V.  Jackson,  9  Yes.  597,  598,  doubts  the 
soundness  of  the  distinction  between  an 
equality  and  an  inequality  of  advances  in 
the  purchase  of  an  estate  by  joint  pur- 
chasers, as  leading  to  a  different  conclusion 
as  to  the  right  of  survivorship.  **lf,*' 
says  he,  *'the  advance  of  consideration 
generally  will  not  prevent  the  legal  right, 
the  mere  inequality  of  proportion  which 
may  naturally  bo  attnbute<l  to  the  relative 
value  of  the  lives,  ought  not  to  have  that 
effect."  On  the  other  hand,  Mr.  Sugden 
thinks  the  distinction  satisfactory  and  well 
founded.  "  Where,"  says  he,  **  the  parties 
advance  the  money  equally,  it  may  fairly 
be  presumed,  that  they  purchased  with  the 
view  to  the  benefit  of  survivorship.  But, 
where  the  money  is  advanced  in  unequal 
proportions,  and  no  express  intention  ap- 
pears to  benefit  the  one  advancing  the 
smaller  proportion,  it  is  fair  to  presume 
that  no  such  intention  existed.  The  in- 
equality of  proportion  can  scarcely  be 
attributed  to  the  relative  value  of  the 
lives  ;  because  neither  of  the  parties  can  be 
supposed  not  to  know  that  the  other  may, 
immediately  after  the  purchase,  compel  a 
legal  partition  of  the  estate,  or  may  sever 
the  joint  tenancy  by  a  clandestine  act." 
Sugden  on  Vendors,  ch.  16,  §  1,  p.  607, 
note  I.  (7th  edit.)  ;  s.  p.  and  note  ;  2 
Sugden  on  Yendors,  ch.  15,  §  1,  pp.  127, 
128,  note  I.  (9th  edit.).  There  is  much 
force  in  these  observations  of  the  latter 
learned  author.  But  the  real  ground  of 
the  distinction  probably  is,  that  joint 
tenancy  is  not  favoured  in  equity  ;  that, 


where  there  is  nothing  demonstrating  au 
apparent  intent  to  vary  the  rule  of  law,  it 
must  prevail ;  so  that  in  cases  of  equal  ad- 
vances no  such  intent  is  apparent.  But 
that,  whei-e  the  advances  are  unequal, 
there  is  nothing  in  the  transaction  neces- 
sarily leading  to  the  conclusion  that  the 
parties  mean  to  foUow^  the  rule  of  law  ;  and 
then  a  court  of  equity  is  not  bound  to  pre- 
sume any  intention  to  follow  it ;  since  it 
mav  work  an  inequality  in  point  of  right 
and  justice.  In  other  woms,  a  court  of 
equity  will  not  adopt  a  rule  of  law  which 
has  no  foundation  in  general  jtistice  or 
convenience,  unless  it  is  compelled  to  do 
so  bv  the  absence  of  all  circumstances 
which  will  enable  it  to  control  it.  See 
avU,  §  1201. 

^  Lake  v.  Gibson,  1  Eq.  Abridg.  290, 
A.  pi.  3  ;  Rigden  r.  Yallier,  2  Yes.  258  ; 
Caines  v.  Grant's  Lessee,  5  Binn.  119. 
But  see  2  Sugden  on  Yendors,  pp.  131  to 
135  ;  id.  159  (9th  edit.)  as  to  the  case  of 
joint  purchasers,  where  one  pays  all  the 
money  ;  ante^  §  445.  But  see  FowkeS  v. 
Pascoe.  10  Ch.  343  ;  Batstone  v.  Salter,  10 
Ch.  Jsi  ;  19  Eq.  260 ;  Marshall  v.  Crut- 
well,  20  Eq.  328. 

'  Co.  Lilt.  182  a  ;  Lake  v,  Craddock,  8 
P.  WilL  158  ;  Jackson  v.  Jackson,  9  Yes. 
591    593   597. 

*'  BeU  V.  Phyn,  7  A'es.  453  ;  Bipley  tr. 
Watenv'orth,  7  Yes.  425,  435  ;  Townsend 
r.  Devaynes  ;  Balmain  v.  Shore,  9  Yes. 
500  ;  Lake  v,  Craddock,  3  P.  Will.  158 ; 
Jackson  v,  Jackson,  9  Yes.  591,  593,  594, 
597  ;  Selkrig  v.  Davies,  2  Dow.  281 ;  anU, 
§§  674,  675. 
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of  real  estate  from  him,  having  no  notice,  either  express  or  construc- 
tive, of  its  being  partnership  property,  will  be  entitled  to  hold  it  free 
from  any  claim  of  the  partnership.^  But  if  he  has  such  notice,  then 
in  equity  he  is  clearly  bound  by  the  trust ;  and  he  takes  it  cuvi 
onere,  exactly  like  every  other  purchaser  of  a  trust  estate.^ 

§  1207  a.  But  although,  generally  speaking,  whatever  is  purchased 
with  partnership  property,  to  be  used  for  partnership  pui-poses,  is 
thus  treated  as  a  trust  for  the  partnership,  in  whosesoever  name  the 
purchase  may  be  made ;  yet  there  may  be  cases  in  which,  from  the 
nature  of  the  thing  purchased,  the  partner  in  whose  name  it  is  pur- 
chased may,  upon  a  dissolution  of  the  partnership,  be  entitled  to 
hold  it  as  his  own,  so  that  it  will  be  trust  property  sid)  miodo 
only.  Thus,  for  example,  an  office  may  be  purchased,  or  a  license 
be  obtained  in  the  name  of  a  partner  out  of  the  partnership  funds 
(as,  for  example,  a  stockbrokers  license,  or  the  office  of  a  clerk 
in  court),  to  be  used  during  the  continuance  of  the  partnership 
for  partnership  purposes,  by  the  person  obtaining  the  same.  But 
it  will  not  follow,  that,  upon  the  dissolution  of  the  partnership, 
such  partner  is  to  hold  the  same,  and  act  as  a  stockbroker,  or  clerk 
in  court,  performing  all  the  duties  alone  for  the  benefit  of  the  other 
partners.'* 

§  1208.  Another  illustration  of  the  docti'ine  of  implied  and  result- 
ing trusts  arises  from  the  appointment  of  an  executor  of  a  last  will 
and  testament.  In  cases  of  such  an  appointment  the  executor  was 
entitled,  both  at  law  and  in  equity  (for  in  this  respect  equity  follows 
the  law),  to  the  whole  surplus  of  the  personal  estate,  after  payment 
of  all  debts  and  charges,  for  his  own  benefit,  unless  it  is  otherwise 
disposed  of  by  the  testator.*  The  inclination  of  courts  of  equity  has 
been  strongly  evinced  to  lay  hold  of  any  circumstances  which  may 
rebut  the  presumption  of  such  a  gift  to  the  executor;  and  some  very 
nice  and  curious  distinctions  were  taken,  in  order  to  escape  from  the 
operation  of  the  general  rule.  In  general,  it  may  be  stated,  that,  at 
law,  the  appointment  of  an  executor  vested  in  him  all  the  personal 
estate  of  the  testator ;  and  the  surplus,  after  the  payment  of  all  debts, 
belonged  to  him.  But,  in  equity,  if  it  could  be  collected  from  any 
circumstance  or  expression  in  the  will,  that  the  testator  intended  his 
executor  to  have  only  the  o^ce  and  not  the  beneficial  interest,  such 
intention  received  effect,  and  the  executor  was  deemed  a  trustee  for 
those  on  whom  the  law  would  have  cast  the  surplus,  in  cases  of  a 
complete  intestacy.  But  by  the  11  Gteo.  4  &  1  Will.  4,  c.  40,  it  is 
provided  that  when  any  person  shall  die,  having  by  will  or  codicil 

1  Ibid.  =  Claike  v,  Richards,  1  Younge  k  ColL 

»  Ibid.     Aide,   §  675  ;   post,   §§   1-^48,       351,  884,  385. 
1253.  ■•  2  Mad.  Pr.  Ch.  83  to  85. 
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appointed  any  executor,  such  executor  shall  be  deemed  by  courts  of 
equity  to  be  a  trustee  for  the  person  or  peraons  (if  any)  who  would  be 
entitled  to  the  estate  under  the  Statute  of  Distributions,  in  respect 
of  any  residue  not  expressly  disposed  of,  unless  it  shall  appear  by  the 
will  or  any  codicil  thereto,  that  such  executor  was  intended  to  take 
such  residue  beneficially. 

§  1209.  In  like  manner,  at  law,  a  testator,  by  the  appointment  of 
his  debtor  to  be  his  executor,  extinguishes  his  debt,  and  it  cannot  be 
revived ;  although  a  debt  due  by  an  administrator  would  only  be 
suspended.  The  reason  of  the  difference  is,  that  the  one  is  the  act  of 
the  law,  aud  the  other  is  the  act  of  the  party .^  But  in  equity  a  debt 
due  by  an  executor  is  not  extiuguished  ;  aud  it  will  go  to  the  same 
party  who  would  be  entitled  to  the  surplus  estate,  if  the  debt  were 
due  from  a  third,  person.^ 

§  1210.  Another  illustration  of  the  doctrine  of  implied  trusts  arises 
from  acts  done  by  trustees,  apparently  within  the  scope  and  objects 
of  their  duty.  Thus,  for  instance,  if  a  trustee,  authorized  to  purchase 
lands  for  his  cestwis  que  ti^ust,  or  beneficiaries,  should  purchase  lands 
with  the  trust  money,  and  take  the  conveyance  in  his  own  name, 
without  any  declaration  of  the  trust,  a  court  of  equity  would,  in  such 
a  case,  deem  the  property  to  be  held  as  a  resulting  trust  for  the 
persons  beneficially  entitled  thereto.^  For,  in  such  a  case,  a  court  of 
equity  will  presume,  that  the  party  meant  to  act  in  pursuance  of  his 
trust,  and  not  in  violation  of  it.  So  where  a  man  has  covenanted  to 
lay  out  money  in  the  purchase  of  lands,  or  to  pay  money  to  trustees 
to  be  laid  out  in  the  purchase  of  lands,  if  he  afterwards  purchases 
land  to  the  amount,  they  will  be  aflFected  with  the  trust ;  for  it  will  be 
presumed,  at  least  until  the  contrary  absolutely  appears,  that  he  pur- 
chased in  fulfilment  of  his  covenant.^  In  every  such  case,  however, 
it  must  be  clear,  that  the  land  has  been  paid  for  out  of  the  trust 
money ;  and  if  this  appears,  a  trust  will  be  implied,  not  only,  when 
the  party  may  be  presumed  to  act  in  execution  of  the  trust,  but,  even, 
when  the  investment  is  in  violation  of  the  trust.  For,  in  every  such 
case,  where  the  trust  money  can  be  distinctly  traced,  a  court  of  equity 
will  fasten  a  trust  upon  the  land  in  favour  of  the  persons  beneficially 
entitled  to  the  money.^ 


*  Hudson  V.  Hndson,  1  Atk.  461. 

»  Ibid.  ;  Phillii)8  v.  Phillips,  1  Ch.  Cas. 
292 ;  Browu  v.  Selwin,  Cas.  T.  Talbot, 
240. 

»  Peg  V,  Beg,  2  P.  Will.  414  ;  Lane  t?. 
Dighton,  Ambler,  409  ;  Perry  v. .  Phelips, 
4  Yea.  107  ;  s.  c.  17  Ves.  178  ;  Bennett  v. 
Mayhew,  cited  1  Bro.  Ch.  232 ;  2  Bro.  Ch. 

287. 

*  Ibid.  ;  Sowden  v.  Sowden,  1  Cox, 
166  ;  s.   c.    1   Bro.   Ch.   582  ;  Wilson  v. 


Foreman,  1  Dick.  693  ;  s.  c.  cited  and 
commented  on  in  10  Ves.  619  ;  Lench  v, 
LcMicli,  10  Ves.  616  ;  Gartshore  v.  Chalie, 
10  Ves.  9  :  Lewis  v.  Madocks,  17  Ves.  68  ; 
Perry  v.  Phelips,  17  Ves.  173  ;  Savage  v. 
Carroll,  1  B.  &  Beait.  266 ;  Waite  v.  Hor- 
wood,  2  Atk.  159. 

*  Ibid.  ;  Taylor  v.  Plmner,  3  M.  &  Selw. 
662.  Taylor  r.  Plumer  was  followed  in 
£x  parte  Cooke,  In  re  Strachan,  4  Ch.  D. 
123,  where  the  facts  were  al  follows :— 
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§  1211.  Upon  grounds  of  an  analogous  nature,  the  general  doctrine 
proceeds,  that,  whatever  acts  are  done  by  trastees  in  regard  to  the 
trust  property,  shall  be  deemed  to  be  done  for  the  benefit  of  the  cestui 
que  trust,  and  not  for  the  benefit  of  the  trustee.^  If,  therefore,  the 
trustee  makes  any  contract,  or  does  any  act  in  regard  to  the  tnist 
estate  for  his  own  benefit,  he  will,  nevertheless,  be  held  responsible 
therefore  to  the  cestui  que  trust,  as  upon  an  implied  tnist.  Thus,  for 
example,  if  a  trustee  should  purchase  a  lien  or  mortgage  on  the  trust 
estate  at  a  discount,  he  would  not  be  allowed  to  avail  himself  of  the 
diflference ;  but  the  purchase  would  be  held  a  trust  for  the  benefit  of 
the  cestui  que  trust?  So,  if  a  trustee  should  renew  a  lease  of  the 
trust  estate,  he  would  be  held  bound  to  account  to  the  cestui  que 
trust  for  all  advantages  made  thereby.*  And,  if  a  trustee  should  mis- 
apply the  funds  of  the  cestvA  que  ti^ust,  the  latter  would  have  an 
election  either  to  take  the  security,  or  other  property  in  which  the 
funds  were  wrongfully  invested,  or  to  demand  repayment  from  the 
trustee  of  the  original  funds  * 

§  1211  a.  The  same  principle  will  apply  to  persons  standing  in 
other  fiduciary  relations  to  each  other.  Thus,  for  example,  if  an 
ao-ent  who  is  employed  to  purchase  for  another,  purchases  in  his  own 
name,  or  for  his  own  account,  he  will  be  held  to  be  a  trustee  of  the 
principal  at  the  option  of  another.^  So,  if  he  is  employed  to  pur- 
chase up  a  debt  of  his  principal,  and  he  does  so  at  an  under-value  or 
discount,  the  principal  will  be  entitled  to  the  benefit  thereof,  in  the 
nature  of  a  trust.*  In  this  predicament  sureties  are  also  held  to  be, 
who  purchase  up  the  securities  of  the  principal,  on  which  they  are 
sureties ;  and  the  principal  will  be  entitled  to  the  benefit  of  eveiy 
such  purchase  at  the  price  given  for  them.^ 

§  1212.  Another  class  of  cases,  illustrating  the  doctrine  of  implied 
trusts,  is,  that  which  embraces  what  is  commonly  called  the  equitable 
conversion  of  property.  By  this  is  meant  an  implied  or  equitable 
chancre  of  property  from  real  to  personal,  or  from  personal  to  real,  so 


A  trustee  employed  a  broker  who  had 
notice  of  the  trust  to  sell  out  consols,  and 
invest  the  proceeds  in  railway  stock.  The 
broker  accordingly  sold  the  consols,  bought 
railway  stock  to  the  same  amount  for 
settling-day,  and  received  the  price  of  the 
consols  in  a  cheque,  which  he  paid  into  his 
bankers.  He  stopped  payment  before 
settling-day,  and  went  into  liquidation. 
Held  by  the  Court  of  Appeal  that  the 
money  could  be  foUowed  b^  the  trustee. 
Liebman  v.  Harcourt,  2  Menv.  613 ;  Ched- 
worth  V.  Edwards,  8  Ves.  46  ;  8.  c.  1  Mad. 
Pr.  Ch.  128,  note  (e) ;  Byall  v.  Ryall,  1 
Atk.  59 ;  8.  c.  Ambler,  412,  413 ;  Lane  v. 
Diffhton,  Jtanbler,  409 ;  Bennett  v,  May- 
hew,  cited  1  Bro.  Ch.  282,  2  Bro.  Ch.  287  ; 


Buckeridge  r.  Glasse,  1  Craig  k  Phillips, 
126. 

*  Ante,  §  322. 

'  Morret  r.  Paske,  2  Atk.  54  ;  Forbes  r. 
Ross,  2  Bro.  Ch.  480. 

s  Griffin  V.  Griffin,  1  Sch.  k  I^fr.  362  ; 
James  v.  Dean,  11  Yes.  892  ;  Nesbitt  r. 
Ti-edeuick,  1  B.  &  Beatt  46,  47. 

*  Boyd's  case,  1  De  G.  &  J.  223. 

^  Ante,  §  316 ;  Lewis  v.  Nuttal,  1  Russ.  & 
Mvlne,  63  ;  8.  c.  Tamlyn,  882  ;  Carter  r. 
Palmer,Ml  Bligh,  397,  418,  419.  Butaee 
ante,  §  1201  a. 

«  Ibid. 

'  AnU,  §  316  ;  Reed  v.  Korris,  2  Mylne 
&  Craig,  361,  374. 


§  1211—1214.]  IMPLIED  TKUSTS.  843 

that  each  Is  considered  transferable,  transmissible,  and  descendible, 
according  to  its  new  character,  as  it  arises  out  of  the  contracts,  or 
other  acts  and  intentions,  of  the  parties.  This  change  is  a  mere  conse- 
quence of  the  common  doctrine  of  courts  of  equity,  that,  where  things 
are  agreed  to  be  done,  they  are  to  be  treated  for  many  purposes  as  if 
they  were  actually  done.^  Thus  (as  we  have  already  had  occasion  to 
consider),  where  a  contract  is  made  for  the  sale  of  land,  the  vendor  is, 
in  equity,  immediately  deemed  a  trustee  sub  Tnodo  for  the  vendee  of 
the  real  estate  ;  and  the  vendee  is  in  like  manner  deemed  a  trustee  for 
the  vendor  of  the  purchase-money.  Under  such  circumstances,  the 
vendee  is  treated  as  the  owner  of  the  land,  and  it  is  devisable  and 
descendible,  as  his  real  estate.  On  the  other  hand,  the  money  is 
treated  as  the  personal  estate  of  the  vendor,  and  is  subject  to  the 
like  modes  of  disposition  by  him,  as  other  pei'sonalty,  and  is  dis- 
tributable  in  the  same  manner  on  his  death.^  So,  land,  articled 
to  be  sold  and  turned  into  money,  is  reputed  money;  and  money, 
articled  or  bequeathed  to  be  invested  in  land,  is  ordinarily  deemed  to 
be  land.* 

§  1213.  So,  ii'  money  is  devised  to  be  laid  out  in  the  purchase  of 
land,  which  is  to  be  settled  on  one  of  his  heirs,  the  person  for  whose 
benefit  the  purchase  is  to  be  made,  may  come  into  a  court  of  equity, 
and  have  the  money  paid  to  him  without  any  purchase  of  the  land  ; 
for  he  has  a  complete  title  to  the  same  as  owner.^  But,  if  he  should 
die  before  any  purchase  is  made,  or  the  money  is  paid,  so  that  the 
question  comes  between  his  heir  or  devisee,  and  executors  or  adminis- 
trators, which  of  them  shall  have  the  money ;  in  such  a  case  courts  of 
equity  will  decree  it  to  the  heir  or  devisee,  precisely  as  if  the  land 
had  been  purchased  in  his  lifetime,  upon  the  ground  above  stated. 

§  1213  a.  So,  if  real  estate  be  charged  with  the  payment  of  debts, 
so  far  as  may  be  necessary  for  the  payment  of  such  debts,  it  will  be 
treated  as  converted  into  pei-sonal  estate.  But,  unless  the  testator  or 
other  party  has  indicated  a  different  intention,  the  real  estate  will 
not  be  deemed  converted  out  and  out,  but  it  will  retain  its  character 
of  realty,  so  far  as  the  charge  does  not  extend,  until  it  is  actually 
converted.^ 

§  1214.  In  general,  courts  of  equity  do  not  incline  to  interfere  to 
change  the  quality  of  the  property,  as  the  testator  or  intestate  has 
left  it,  unless  there  is  some  clear  act  or  intention,  by  which  he  has 
unequivocally  fixed  upon  it  throughout  a  definite  character,  either  as 

*  See  Pulteuey  v.  Darlington,  1  •  Bro.  Ashbumer,  1  Bro.  Ch.  497,  and  Mr.  Belt's 
Ch.  237  ;  Burgess  v.  Wheate,  i  Eden,  186,  note.  Tbe  parties  may  elect  to  treat  it 
194,  195.  otherwise  if  they  choose.     Ante,  §  793,  and 

3  AnU,  §§  789  to  792,  and  note  (4)  to      note  (5). 
§  790.  *  AnU,  §§  790,  793  ;  post,  §  1250. 

•  AnU,  §  790,  and  note  (4) ;  Fletcher  v.  *  Bourne  v.  Bourne,  2  Hare,  35,  38. 
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money  or  as  land.  For  (it  has  been  said)  there  is  not  a  spark  of 
equity  between  the  next  of  kin  and  the  heir,  as  to  the  right  of  pro- 
perty in  such  cases ;  and,  therefore,  the  general  principle  adopted  is, 
that  the  heir  shall  take  all  the  property,  which  has  attached  to  it  the 
([uality  of  real  estate,  if  there  is  not  some  other  definite  and  specific 
purpose,  to  which  it  is  entirely  devoted.^ 

§  1214  a.  What  circumstances  do  or  do  not  amount  to  proof  of  an 
absolute  intention  to  convert  real  property  into  personal,  or  personal 
into  real  property,  is  sometimes  a  question  of  nice  consideration  and 
intrinsic  difficulty.  Thus,  where  a  testatrix  devised  a  real  estate,  and 
afterwards  sold  it,  and  the  purchase  was  not  completed  until  after  her 
death,  the  question  arose,  to  whom  the  purchase-money  belonged, 
whether  to  her  personal  representatives  or  to  the  devisee,  and  it  was 
held  that  it  belonged  to  the  former,  notwithstanding  the  Wills  Act.^ 
So,  where  A.  contracted  to  sell  a  real  estate,  and  the  contract  was 
valid  at  the  time  of  his  death  ;  but  the  purchaser  by  his  laches  lost 
his  right  of  a  specific  performance,  it  was  held  that  the  real  estate 
belonged  to  the  next  of  kin  as  personal  estate,  and  not  to  the  heir-at 
law.' 


>  Chitty  V.  Parker,  2  Ves.  Jr.  271  ; 
Cruse  V.  Barley,  3  P.  Will.  20,  and  Mr. 
Cox'b  note  (1) ;  aiile,  §§  790  to  794. 

3  Fanar  r.  Earl  of  Winterton,  6  Beavan, 
1,8.  In  this  case  Lord  Langdale  said : 
'*The  question,  whether  the  devisees  can 
have  any  interest  in  that  part  of  the  pur- 
chase-money which  was  unpaid,  depends 
on  the  riglits  and  interests  oi  the  testatrix 
at  the  time  of  her  death.  Slie  had  con- 
tracted to  sell  her  beneficial  interest.  In 
equity  she  had  alienated  the  land,  and 
instead  of  her  benedcial  interest  in  the 
land,  she  had  acquired  a  title  to  the  pur- 
chase-money. What  was  really  hers  in 
right  and  in  equity  was  not  the  land  but 
the  money,  of  which  alone  she  had  a  ri|^ht 
to  diflpnsc  ;  and  though  she  hnd  a  hen 
iipim  the  land,  and  might  have  rcfuseil  to 
convey  till  the  money  was  paid,  yet  that 
lien  was  a  mere  security,  in  or  to  which 
she  had  no  right  or  interest,  except  for  the 
purpose  of  enabling  her  to  obtain  the  pay- 
ment of  the  money.  The  beneticial  intcrast 
in  the  land  wliich  she  had  devised  was  not 
at  her  disposition  ;  but  was,  by  her  act, 
whoUv  vested  in  another,  at  the  time  of 
her  oeath  ;  and  the  case  is  clearly  dis- 
tinguishable from  cases  in  which  testators, 
notwithstanding  conveyances  made  after 
the  dates  of  their  wills,  have  retained 
estates  or  interests  in  the  pro))erty  which 
remain  subject  to  their  disposition. 

'  Ourrc  r.  Bowyer,  5  Beavan,  6,  note  ; 
Moor  V,  Rainsbeck,  12  Simons,  123. 
Where  a  settlement  contained  a  power  of 
api)ointment  among  the  children  of  the 
iiuirriage,  and  in  default  of  appointment 


the  estates  were  limited  to  the  use  of 
such  children,  shares  to  vest  at  twenty- 
one  or  marriage,  and  also  contained  the 
usual  power  of  sale,  with  provisions  for 
reinvesting  the  proceeds  in  real  estate,  but 
not  an  absolute  trust  for  sale,  and  a  son 
attained  twenty-one  and  died,  and  the 
donee  of  the  powers  aftenvards  appointed 
two-fourths  of  the  fund  to  living  chil- 
dren, without  appointing  the  rest,  and 
declared  that,  in  case  of  sale,  the  parties 
intei*ested  in  the  fund  should  take  as  per- 
sonal estate,  and  afterwards  sold  under 
the  power,  it  was  held  that  the  real  estate 
was  converted,  at  least  so  far  as  the  two- 
fourths  which  had  been  appointed  were 
conceiTied.  Webb  v.  Sadler,  14  Eq. 
533  ;  8  Ch.  419.  And  that  proceeds  of 
sale  under  power  in  settlement  must  be 
treated  as  personalty,  though  the  trusts  of 
the  settlement  call  for  re-investment  *'in 
real  estate,  or  in  government  or  real 
securities,*'  see  Atwell  v.  Atwell,  13  Kq. 
23.  Where  an  Act  of  Parliament  provided 
for  the  extinction  of  rights  of  holders  of 
certain  navigation  shares  (which  were 
realty),  upon  their  being  transferred  to  a 
certain  railway  company,  which  was  to  pay 
in  shares  of  its  own  stock  ;  it  was  held, 
that  the  shares  were  converted  from  the 
])assage  of  the  act.  Cad  man  v.  Cadinan, 
13  Eq.  470.  An  a.ssignmcnt  of  personal 
estate  in  possession  **  or  expectancy  **  will 
not  embrace  interest  in  real  estate  under  a 
will,  where,  afler  the  date  of  the  assign- 
ment, the  real  estate  was  convened  by  a 
sale  under  a  power.  In  re  IbbitsonV 
Estate,    7   Eq.    226.     Where  proceeds  ol 
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§  1214  h.  Conversion  may  not  only  arise  from  the  act  of  the  par- 
ties, but  also  from  the  act  of  the  law  as  by  the  operation  of  the  Parti- 
tion Acts,  Land  Clauses  Consolidation  Act,  and  similar  acts.  If,  for 
instance,  an  order  for  sale  is  made  in  a  partition  action  of  real  estate, 
this  order  operates  as  a  conversion  of  such  share  into  personal  estate,^ 
if  there  be  no  equity  in  the  heir  or  anyone  else  for  re-conversion.^ 

§  1215.  In  the  next  place,  we  may  enter  upon  the  consideration  of 
that  class  of  implied  trusts  arising  from  what  are  properly  called 
equitable  liens  ;  by  which  we  are  to  understand  such  liens  as  exist  in 
equity,  and  of  which  courts  of  equity  alone  take  cognizance.  A  lien 
(as  has  been  already  said  ^)  is  not,  strictly  speaking,  either  a  jus  in 
re,  or  a  jus  ad  rem ;  that  is,  it  is  not  a  property  in  the  thing  itself, 
nor  does  it  constitute  a  right  of  action  for  the  thing.  It  more  pro- 
perly constitutes  a  charge  upon  the  thing. 

§  1216*  At  law,  a  lien  is  usually  deemed  to  be  a  right  to  possess 
and  retain  a  thing,  until  some  chai*ge  upon  it  is  paid  or  removed.^ 
There  are  few  liens  which  at  law  exist  in  relation  to  real  estate.  The 
most  striking  of  this  sort  undoubtedly  was,  the  lien  of  a  judgment 
creditor  upon  the  lands  of  his  debtor.  But  this  was  not  a  specific  lien 
on  any  particular  land,  but  it  was  a  general  lien  over  all  the  real  estate 
of  the  debtor,  to  be  enforced  by  an  elegit  or  other  legal  process  upon 
such  part  of  the  real  estate  of  the  debtor  as  the  creditor  might  elect.^ 
The  lien  itself  was  treated  as  a  consequence  of  the  right  to  take  out  an 
degit ;  and  it  was  applied  not  only  to  present  real  estate  in  possession, 
but  also  to  reversionary  interests  in  real  estate.^  This  lien  or  charge 
upon  the  debtor's  lands  was  abolished  by  the  27  &  28  Vict.  c.  112, 
which,  with  reference  to  all  judgments,  enacted  that  they  were  not  to 
affect  land  of  any  tenure  until  such  land  should  have  been  actually 
delivered  in  execution  by  virtue  of  a  writ  of  degit,  or  other  lawful 
authority  in  pursuance  of  such  judgment.  In  respect  to  personal 
property,  a  lien  is  generally  (perhaps,  in  all  cases,  with  the  exception 
only  of  certain  maritime  liens,  such  as  seamen's  wages,  and  bottomry 
bonds)  recognized  at  law  to  exist  only  when  it  is  connected  with  the 
possession,  or  the  right  to  possess,  the  thing  itself.  Where  the  pos- 
session is  once  voluntarily  parted  with,  the  lien  is  ordinarily,  at  law, 
gone.'''    Thus,  for  example,  the  lien  on  goods  for  freight,  the  lien  for 


land  had  been  invested  by  trustees  in 
ffovemment  stocks,  and  had,  so  remained 
tor  fifty  years,  and  the  interests  under  the 
wiU  had  vested,  it  was  held  that  trustees 
had  not  power  to  convert  into  ival  estate. 
See  Rich  v.  Whitfield,  2  £q.  5S3. 

^  Arnold  V,  Dixon,  19  Eo.  113  ;  Steed  v. 
Preece,  18  Etj.  192 ;  Wallace  v.  Green- 
wood, 16  Ch.  D.  32 ;  Mordaunt  v.  Ben- 
well,  19  Ch.  D.  302. 

^  As  to  this,  sec  Foster  v.  Foster,  1  Ch. 
D  588  ;  Mildmay  v.  Quicke,  6  Ch.  D.  553. 


'  ArUj^t  §  506  ;  Brace  v.  Duchess  of 
Marlborough,  2  P.  WilL  491  ;  Ex  parte 
Knott,  11  Ves.  617. 

•*  AwU,  §  406  ;  Ex  parte  Heywood,  2 
Rose,  Cas.  355,  357. 

*  Avercll  v.  Wade,  1  Lloyd  &  Qoold, 
252. 

•  Gilbert  on  Executions,  38,  39 ;  2 
Tidd  on  Practice  (9th  edit.),  1034. 

«  Heywood  i7.  Waring,  4  Campb.  291  ; 
Story  on  Bailm.  §  440  ;  Mollis  r.  CHaridge, 
4  Taunt.  807  ;  Chase  r.  Wpstmorc,  5  ll . 
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the  repairs  of  domestic  ships,  and  the  lien  on  goods  for  a  balance  of 
accounts,  are  all  extinguished  by  a  voluntary  surrender  of  the  thing 
to  which  they  are  attached.^  Liens  at  law  generally  arise,  either  by 
the  express  agreement  of  the  parties,  or  by  the  usage  of  trade,  which 
amounts  to  an  implied  agreement,  or  by  mere  operation  of  law.^ 

§  1216  a.  In  enforcing  liens  at  law,  courts  of  equity  are,  in  general, 
governed  by  the  same  rules  of  decision  as  courts  of  law,  with  refer- 
ence to  the  nature,  operation,  and  extent  of  such  liens.^  But  in  some 
special  cases,  courts  of  equity  will  give  aid  to  the  enforcement  and 
satisfaction  of  liens  in  a  manner  utterly  unknown  at  law.  Thus,  for 
example,  at  law,  a  creditor  was,  till  the  1  &  2  Vict.  c.  110,  s.  11,  only 
entitled  to  have  a  moiety  of  the  lands  of  the  judgment  debtor  extended 
upon  an  elegit,  and  must  have  waited,  until  he  could  be  reimbursed 
for  the  amount  of  his  judgment  out  of  the  rents  and  profits.  But 
where  the  payment  of  the  judgment  cannot  be  attained  at  all  by  a 
mere  application  of  the  rents  and  profits  (as  if  the  interest  upon  the 
judgment  exceeds  the  annual  rents  and  profits),  or  where  the  pay- 
ment cannot  be  obtained  out  of  the  rents  and  profits  within  a  reaj^n- 
able  time,  courts  of  equity  will  a<)celerate  the  payment  by  decreeing 


&  Selw.  180  ;  Hanson  v.  Meyer,  6  East, 
614  ;  Hartleys.  Hitchcock,  1  Starkie,  408. 
Lord  Ellenborongh  (in  Heywood  v.  War- 
ing, 4  Campb.  296),  said  :  "Without  pos- 
session there  can  be  no  lien.  A  lien  is  a 
right  to  hold.  And  how  can  that  be  held 
which  was  nerer  possessed  ? '  *  Even  at  the 
common  law  there  may  be  a  right  ap- 
proaching to  a  lien  without  possession  of 
personal  property.  This  has  been  held 
in  the  case  of  Dodsley  v.  Varley,  12 
Adolph.  &  Ellis,  682,  where  Lord  Den- 
man,  in  delivering  the  opinion  of  the  court, 
said:  ''The  facts  were,  that  the  wool 
was  bought  while  at  the  plain tifTs  ;  the 
price  was  agreed  on,  but  it  would  have  to 
be  weighed ;  it  was  then  removed  to  the 
warehouse  of  a  third  person,  where  Barn- 
ford  collected  the  wools,  which  he  pur- 
chased for  defendant  from  various  persons, 
and  to  which  place  the  defendant  sent 
sheeting  for  the  j)acking  up  of  such  wools. 
There  it  was  weighed,  together  with  the 
oiher  wools,  and  packed,  but  it  was  not 
paid  for.  It  was  the  usual  course  for  the 
wool  to  remain  at  this  place  until  paid 
for.  No  wish  was  expressed  to  take 
the  opinion  of  the  jury  on  the  fact  of 
agency,  the  defendant's  counsel  acquies- 
cing m  that  of  the  judge,  provided  the 
circumstances  would  amount  to  it  in 
point  of  law.  We  agree  that  they  might ; 
therefore,  all  these  must  be  taken  to  be 
the  acts  of  the  defendant  Then,  he  has 
removed  the  plaintifTs  wool  to  a  place  of 
deposit  for  his  own  wools ;  he  has  weighed 
it  with  his  other  purchases  of  wools; 
he  has  packed  it  in  his  own  sheeting ; 
every  thing  is  complete  but  the  payment 


of  the  price.  It  was  argued,  that  because, 
by  the  course  of  dealing,  he  was  not  to 
remove  the  wool  to  a  distance  before 
payment  of  the  price,  the  property  had 
not  passed  to  him,  or  that  the  plaintiff 
retained  such  a  lien  on  it  as  was  inconsis- 
tent with  the  notion  of  an  actual  delivery. 
We  think  that,  upon  this  evidence,  the 
place  to  which  the  wools  were  removed 
must  be  considered  as  the  de/endanfg 
warehouse,  and  that  he  was  in  actual 
possession  of  it  there,  as  soon  as  it  was 
weighed  and  packed  ;  that  it  was  thence- 
forward at  his  risk,  and,  if  burnt,  must 
have  been  paid  for  by  him.  Consistently 
with  this,  however,  the  plaintiff  had,  not 
what  is  commonly  called  a  lien,  deter- 
minable on  the  loss  of  possession,  but  a 
special  interest,  sometimes,  but  impro- 
perly, called  a  lien,  growing  out  of  his 
original  ownership,  independent  of  the 
actual  possession,  and  consistent  with  the 

J  property  being  in  the  defendant  This 
le  retained  in  respect  of  the  term  agreed 
on,  that  the  goods  should  not  be  removed 
to  their  ultimate  place  of  destination 
before  payment.  But  this  lien  is  consis- 
tent, as  we  have  stated,  with  the  posses- 
sion having  passed  to  the  buyer,  so  that 
there  may  have  been  a  deliveiy  to,  and 
actual  receipt  by  him." 

^  £x  parte  Deez,  1  Atk.  228  ;  Ex  parte 
Shank,  1  Atk.  284  ;  Franklin  v.  Hosier, 
4  B.  &  Aid.  841  ;  ExparU  Bland,  2  Bose, 
Cas.  91. 

3  Post,  §§  1240,  1241. 

'  Gladstone  v.  Birley,  2  Meriv.  40S ; 
Oxenham  v.  Esdaile,  2  Younge  k  Jerr. 
600. 
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a  sale  of  the  lands  ;  for  it  would  be  a  gross  injustice  to  the  judgment 
creditor  to  compel  him  to  wait  for  satisfaction  of  his  debt  out 
of  the  assets  of  his  debtor  for  an  unreasonable  length  of  time^ 
when  he  had  a  clear  lien  on  the  property  for  the  full  amount.^ 
For  the  same  reason,  courts  of  equity  will  accelerate  payment  by 
directing  a  sale,  where  the  real  estate,  bound  by  the  judgment,  is  a 
mere  dry  reversion ;  for,  in  such  a  case,  there  must,  or  at  least  there 
may  unavoidably  be  a  long  delay,  before  the  party  can  be  paid  out  of 
the  rents  and  profits.^ 

§  1216  6.  Courts  of  equity  will  also  enforce  the  security  of  a  judg- 
ment creditor  against  the  equitable  interest  in  the  freehold  estate  of 
his  debtor,  treating  the  judgment  as  in  the  nature  of  a  lien  upon  such 
equitable  interest.  But  in  all  cases  of  this  sort  it  was  formerly  held 
that  the  judgment  creditor  must  have  pursued  the  same  steps,  as  he 
would  have  been  obliged  to  do,  to  perfect  his  lien,  if  the  estate  had 
been  legal.  Thus,  for  example,  it  was  thought  necessary  for  the  judg- 
ment creditor  to  sue  out  an  degitj  at  law,  before  his  lien  will  be  treated 
as  complete.  If,  therefore,  he  sought  relief  in  equity  against  the 
equitable  freehold  estate  of  his  debtor,  it  was  thought  equally  indis- 
pensable for  him  first  to  sue  out  an  elegit ;  for  until  that  time,  he  has 
not  made  a  final  election.  And  not  only  must  the  suing  out  of  an 
degii  have  been  proved,  but  it  must  also  have  been  averred  in  the 
bill,  otherwise  it  was  held  the  latter  was  demurrable.  Late  cases 
have,  however,  laid  down  the  principle  that  a  judgment  creditor 
obtains  equitable  execution  on  lands  in  which  his  debtor  has  only 
an  equitable  interest,  by  merely  applying  to  the  court  for  a  receiver, 
and  that  it  is  not  necessary  for  him  previously  to  have  gone  through 
the  useless  formality  of  suing  out  a  writ  of  elegit? 

§  1216  c.  It  is  upon  the  same  ground,  that,  where  there  is  a 
specialty  debt,  binding  the  heirs,  and  the  debtor  dies,  whereby  a 
lien  attaches  upon  all  the  lands  descended  in  the  hands  of  his  heirs, 
courts  of  equity  will  interfere  in  aid  of  the  creditor,  and,  in  proper 
cases,  accelerate  the  payment  of  the  debt.  At  law  the  creditor  can 
only  take  out  executibn  against  the  whole  lands,  and  hold  them,  as 
he  would  under  an  elegit^  until  the  debt  is  fully  paid.*  But,  in  equity, 
the  creditor  will  also  be  entitled  to  an  account  of  the  rents  and  profits 
received  by  the  heir  since  the  descent  cast.  And  courts  of  equity 
will  go  further,  and  decree  a  sale  of  the  inheritance  in  order  to 

^  Stileman  v.   Ashdown,   Ambler,  13 ;  Wells  v,   Kilpin,   18  £q.   298 ;    Auglo- 

8.  a  2  Aik.  477,  608  ;  2Tidd*8  Praot.  (9th  Italian  Bank  v.   Bavies,  9  Ch.  B.  275  ; 

edit.)  936 ;  O'Gorman  v,  Comyn,  2  Scb.  &  and  £x  parte  Evans,  11  Gh.  B.  691  ;  18 

Lefr.  187, 160.  Ch.  D.  252. 

^  Ibid. ;  Bobinflon  «.  Tonge,  8  P.  WilL  ^  Bac.  Abridg.   Heir  and  Ancestor,  H. 

898  401 ;  Tyndale  v,  Warre,  Jacob,  212 ;  1 ;  2  Tidd'e  l^ct.  (9th  edit.)  pp.  936  to 

ftn^  1 1064  a.  988. 

>  See  Hatton  v.  Haywood,  9  Ch.  209  ; 
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accelerate  the  payment  of  the  debt,  if  it  cannot  otherwise  be  satisfied 
within  a  reasonable  period.^  The  same  doctrine  is  applied  to  rever- 
sions after  an  estate  for  life,  and  even  after  an  estate  tail ;  for  they 
will  be  decreed  to  be  sold  to  satisfy  a  bond  debt  of  the  ancestor, 
which  binds  the  heir,  in  order  to  accelerate  the  payment  of  the  debt- 
And,  indeed,  courts  of  equity  have,  in  the  case  of  advowsons,  gone 
further ;  and  have  decreed  an  advowson  in  gross  to  be  sold  to  satisfy 
a  bond  creditor ;  holding  such  an  advowson  to  be  assets  at  law,  even 
if  not  extendible  on  an  elegit.^ 

§  1217.  But  there  are  liens  recognized  in  equity,  whose  existence 
is  not  known  or  obligation  enforced  at  law,  and  in  respect  to  which 
courts  of  equity  exercise  a  very  large  and  salutary  jurisdiction.*  In 
regard  to  these  liens,  it  may  be  generally  stated,  that  they  arise  from 
constructive  trusts.  They  are,  therefore,  wholly  independent  of  the 
possession  of  the  thing  to  which  they  are  attached,  as  a  charge  or 
incumbrance;  and  they  can  be  enforced  only  in  courts  of  equity.^ 
The  usual  course  of  enforcing  a  lien  in  equity,  if  not  discharged,  is 
by  a  sale  of  the  property  to  which  it  is  attached.*  Of  this  we  have 
a  strong  illustration  in  the  well-known  doctrine  of  courts  of  equity, 
that  the  vendor  of  land  has  a  lien  on  the  land  for  the  amount  of  the 
purchase-money,  not  only  against  the  vendee  himself,  and  his  heirs, 
and  other  privies  in  estate,  but  also  against  all  subsequent  purchasers 
having  notice  that  the  purchase-money  remains  unpaid^    To  the 


»  Curtis  V,  Curtis,  2  Bro.  Ch.  633,  684  ; 
Tyndale  v.  Warre,  Jacob,  212  ;  arUe,  §628, 
note.     See  ant€,  §  1064  a. 

3  Tyndale  v,  Warre,  Jacob,  212. 

>  Kobinson  v.  Tonge,  3  P.  Will.  808, 
401  ;  Kinaston  v,  Clark,  2  Atk.  204,  206. 
There  have  been  doubts,  whether  an 
advowson  in  gross  was  assets  at  law ; 
but  tlio  weiglit  of  authority  certainly  is, 
that  it  is.  See  Loni  Hardwicke*s  opinion 
y  in  Westfttling  v.  Westfaling,  3  Atk.  464, 
465  ;  Co.  Litt  874  J,  Com.  Dig.  Assets, 
2  G.  1 ;  Robinson  v.  Tonge,  3  P.  Will. 
401  ;  8.  c  3  Bro.  Pari.  Cas.  656.  Sir 
Thomas  Plumer,  however,  in  Tyndale 
V.  Warre  (Jacob,  221),  held,  that  an 
advowson  in  gross  was  not  assets  at  law, 
but  still,  if  not,  it  was  assets  in  equity. 
His  words  were  :  **  It  would  seem,  there- 
fore, that  the  circumstance  of  its  not 
being  appli^ble  to  the  payment  of  debts 
by  a  court  of  law,  does  not  decide  what 
is  to  be  done  here ;  as  in  the  ca,se  of  an 
advowson,  which  yields  no  present  profit, 
and  is  not  assets  at  law,  and  yet  is  decreed 
to  be  sold  in  equity. " 

*  Gladstone  v.  Birley,  2  Meriv.  403. 
»  See  anU,  §§  1047,  1058  to  1065. 

•  Neate   v.    Duke  of  Marlborough,   S 

Mylne  &  Craig,  407,  416  ;  ante,  §12X6  6, 

note. 

'  Jntr,  ?§788,  780.    1216,   note;  Bur- 


gess V.  Wheate,  1 W.  Bl.  150 ;  s.  c.  1  Eden, 
210  ;  Mackreth  v.  Symmons,  15  Ves.  329, 
337,  339,  342  to  850';  Hughes  v.  Kearney, 
1  Sch.  k  Lefr.  182  ;  Daniels  v.  Davison.  i6 
Ves.  249  ;  8..C.  17  Ves.  438 ;  2  Mad.  Ch. 
Pr.  105,  106.  Sir  Thomas  Clarke  (the 
Master  of  the  Rolls),  in  Burgess  v.  Wheate, 
1  W.  Black.  150  ;  8.  c.  1  Eden,  211,  said  : 
**  Where  a  conveyance  is  made  prema- 
turely, before  money  paid,  the  money  is 
considered  as  a  lien  on  that  estate  in  the 
hands  of  the  vendee.  So,  where  money 
was  [is]  paid  prematurely,  the  money 
would  be  considered  as  a  lien  on  the 
estate  of  th^  vendor  for  the  personal 
repres^tatives  of  the  purchaser  ;  which 
would  leave  things  tu  sta^u  quo.  Mr. 
Sngden  seems  to  have  doubted  whether 
this  lien  exists  in  favour  of  the  vendee, 
who  has  paid  the  purchase-monjey  ;  for, 
alluding,  as  it  should  seem,  to  sudi  a  case, 
he  says  :  *  Where  a  lien  is  raised  for  pur- 
chaae-money  under  the  usual  equity  in 
favour  of  a  vendor,  it  is  for  a  debt  really 
due  to  him,  and  equity  merely  provides 
a  security  for  it.  But,  in  the  case  under 
consideration,  equity  must  not  simply  give 
a  security  for  an  existing  debt;  it  must 
first  raise  a  debt  sgainst  tne  express  agree- 
ment of  the  parties.  The  purcnase-money 
was  a  debt  due  to  the  vendor,  which,  upon 
principle*,  it  would  be  difllicnlt  to  make 
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extent  of  the  lien  the  vendee  becomes  a  trustee  for  the  vendor  ;  and 
his  heirs,  and  all  other  persons  claiming  under  them  with  such 
notice,  are  treated  as  in  the  same  predicament. 

§  1218.  This  lien  of  the  vendor  of  real  estate  for  the  purchase- 
money  is  wholly  independent  of  any  possession  on  his  part ;  and  it 
attaches  to  the  estate,  as  a  trust,  equally,  whether  it  be  actually 
conveyed,  or  only  be  contracted  to  be  conveyed.  It  has  often  been 
objected,  that  the  creation  of  such  a  trust  by  courts  of  equity  is  in 
contravention  of  the  policy  of  the  Statute  of  Frauds.  But,  whatever 
may  be  the  original  force  of  such  an  objection,  the  doctrine  is  now 
too  firmly  established  to  be  shaken  by  any  mere  theoretical  doubts.^ 
Courts  of  equity  have  proceeded  upon  the  ground,  that  the  trust, 
b^iug  raised  by  implication,  is  not  within  the  purview  of  that  statute  ; 
but  is  excepted  from  it.  It  is  not,  perhaps,  so  strong  a  case  as  that 
of  a  mortgage  implied  by  a  deposit  of  the  title-deeds  of  real  estate, 
which  seems  directly  against  the  policy  of  the  statute,  but  which, 
nevertheless,  has  been  unhesitatingly  sustained.- 

§  1219.  The  principle  upon  which  courts  of  equity  have  proceeded 
in  establishing  this  lien,  in  the  nature  of  a  trust,  is,  that  a  person 
who  has  gotten  the  estate  of  another,  ought  not,  in  conscience,  as 
between  them,  to  be  allowed  to  keep  it,  and  not  to  pay  the  full  con- 
sideration money.  A  third  person,  having  full  knowledge  that  the 
estate  had  been  so  obtained,  ought  not  to  be  permitted  to  keep  it 
without  making  such  payment ;  for  it  attaches  to  him,  also,  as  a 
matter  of  conscience  and  duty.     It  would  otherwise  happen  that  the 


him  repay.  What  power  has  a  court  of 
equity  to  rasciud  a  contract  like  this? 
The  question  might  perhaps  arise  if  the 
vendor  was  seeking  relief  iu  equitj'  ?  But 
in  this  case  he  must  he  a  defendant.  If 
it  should  he  admitted  that  the  money 
cannot  be  recovered,  then,  of  course,  he 
must  retain  the  estate  also,  until  some 
person  appears  who  is  by  law  entitled  to 
require  a  conveyance  of  it.'  Sugden  on 
Vendors,  ch.  5,  p.  258  (7th  edit)  ;  id. 
vol.  1,  p.  284  (9th  edit.).  Lord  Eldon 
cited  the  same  position  of  Sir  Thomas 
Clarke,  in  his  very  words,  without  objec- 
tion or  observation,  in  Mackreth  v.  Sym- 
mons,  15  Ves.  345.  And  afterwards,  in 
the  same  case,  p.  353,  he  used  language 
importing  an  approval  of  it.  '  This,  said 
he,  *  comes  very  near  the  doctrine  of  Sir 
Thomas  Clarke,  which  is  very  sensible, 
that,  where  the  conveyance,  or  the  pay- 
menty  has  been  made  oy  suqirise  (mean- 
ing, it  is  supposed,  "prematurely,"  in  the 
sense  of  Sir  T.  Clarke),  there  shall  be  a 
lien.*  The  ground,  asserted  by  Mr.  Sug- 
den for  his  doubt,  does  not  seem  sufficient 
to  sustain  it.  Ho  assumes,  that  there  is 
no  debt  between  the  parties,  which  is  the 
very  matter  iu   controversy  ;  for,    in  the 


view  of  a  court  of  equity,  the  payment  of 
the  purchase-money  may  well  be  deemed 
a  loan  upon  the  security  of  the  land,  until 
it  has  been  conveyed  to  the  vendee.  At 
least,  there  is  quite  as  much  reason  to 
presume  it,  as  there  is  to  presume  the 
land,  when  conveyed,  to  be  still  a  security 
for  the  purchase-money  due  to  the  vendor. 
In  the  latter  case,  though  there  is  a  debt 
due  by  the  vendee,  it  does  not  follow  that 
it  is  a  debt  due  by  the  land.  In  the  for- 
mer, if  the  estate  cannot  be  conveyed, 
and  is  not  conveyed,  the  money  is  really 
a  debt  due  to  the  vendee.  At  all  events, 
in  equity  it  is  not  very  clear  what  prin- 
ciple is  impugned,  by  deeming  the  money 
a  lieu  upon  the  ground  of  presumed  inten- 
tion. See  also  Oxenham  i^.  Esdaile,  3  Y. 
k  Jerv.  264  ;  Ludlow  v.  Grayall,  11  Price, 
58.  In  Fincli  v.  Earl  of  Winchelsea,  1  P. 
Will.  278,  282,  Lord  Chancellor  Cowjjer 
said  :  *  Ai-ticles  made  for  a  valuable  con- 
sideration and  the  'money  paid,  w^ill,  in 
equity,  bind  the  estate  and  prevail  against 
any  judgment  creditor,  mesne  between  the 
aiiiicles  and  the  conveyance.'  " 

i  Mackreth  v.  Symmons,  15  Yes.  339. 

»  ArUe,  §  1020  ;  post,  §  1230. 
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vendee  might  put  another  person  into  a  predicament,  better  than  his 
own,  with  full  notice  of  all  the  facts.^ 

§  1220.  It  has  been  sometimes  suggested,  that  the  origin  of  this 
lien  of  the  vendor  might  be  attributed  to  the  tacit  consent  or  implied 
agreement  of  the  parties.  But,  although  in  some  cases  it  may  be 
perfectly  reasonable  to  presume  such  a  consent  or  agreement,  the  lien 
is  not,  strictly  speaking,  attributable  to  it,  but  stands  independently 
of  any  such  supposed  agreement.^  On  other  occasions  the  lien  has 
been  treated  as  a  natural  equity,  having  its  foundation  in  the  earliest 
principles  of  courts  of  equity.^  Thus,  it  has  been  broadly  contended, 
that,  according  to  the  law  of  all  nations,  the  absolute  dominion  over 
property  sold  is  not  acquired  by  the  purchaser  until  he  has  paid  the 
price,  or  has  othervrise  satisfied  it,  unless  the  vendor  has  agreed  (o 
trust  to  the  personal  credit  of  the  buyer.*  For  a  thing  may  well  be 
deemed  to  be  unconscientiously  obtained,  when  the  consideration  is 
not  paid.^  Upon  this  ground  the  Roman  law  declared  the  lien  to  be 
founded  in  natural  justice.  "Tamen  rectfe  dicitur,  et  jure  gentium, 
id  est,  jure  naturali,  id  effici."  ®  And,  therefore,  when  courts  of 
equity  established  the  lien  as  a  matter  of  doctrine,  it  had  the  effect 
of  a  contract,  and  the  lien  was  held  to  prevail,  although,  perhaps,  no 
actual  contract  had  taken  place.^ 

§  1221.  The  true  origin  of  the  doctrine  may,  with  high  probability, 
be  ascribed  to  the  Roman  law,  from  which  it  was  imported  into  the 
equity  jurisprudence  of  England.^  By  the  Roman  law,  the  vendor  of 
property  sold  had  a  privilege,  or  right  of  priority  of  payment,  in  the 
nature  of  a  lien  on  the  property,  for  the  price  for  which  it  was  sold, 
not  only  against  the  vendee  and  his  representatives,  but  against  his 
creditors,  and  also  against  subsequent  purchasers  irom  him.  For  it 
was  a  rule  of  that  law,  that,  although  the  sale  passed  the  title  and 
dominion  in  the  thing  sold  ;  yet  it  also  implied  a  condition,  that  the 
vendee  should  not  be  master  of  the  thing  so  sold,  unless  he  had  paid 
the  price,  or  had  otherwise  satisfied  the  vendor  in  respect  thereof,  or 


^  See  Mackreth  v.  Symmons,  15  Yes. 
340,  347,  349. 

2  Nairn  v.  Prowse,  6  Ves.  752  ;  Chap- 
man T.  Tanner,  1  Vern.  267. 

5  Chapman  v.  Tanner,  1  Vern.  267, 
268  ;  Blackburne  v.  Gregson,  1  Bro.  Ch. 
424. 

*  By  Mr.  Scott  and  Mr.  Mitford,  in 
argument,  in  Blackburne  v,  Gregson,  1 
Cox,  94. 

^  Hughes  V.  Kearney,  1  Sch.  &  Lefr. 
135.  It  was  formerly  doubted,  in  conse- 
quence of  an  expression  which  fell  from 
Lord  Hardwicke,  in  Pollexfen  v,  Moore 
(8  Atk.  273),  whether  this  lien  of  the 
vendor  could  exist  iu  favour  of  u  third 
person  ;  as,   for  example,   if  the  vendor, 


having  such  a  lien,  should  exhaust  the 
personal  eptate  of 'the  deceased  purchaser, 
whether  le^tees  should  have  a  right  to 
stand  in  his  place  against  the  real  estate 
iu  the  hands  of  the  heir,  as  upon  the 
marshalling  of  the  assets.  That  doubt 
is  now  removed,  and  the  affirmative  esta- 
blished in  Selby  v.  Sclby,  4  Russell,  336. 
See  also  Lord  £l(lon*s  remarks  in  Mack- 
retli  V.  Symmons,  15  Ves.  338,  344,  and 
Sir  Wm.  Grant's  decision  in  Trimmer  r. 
Bayne,  9  Ves.  209 ;  and  Lord  Lilford  r. 
Powys  Keck,  1  Eq.  847. 

«  Inst.  Lib.  2  tit.  1,  §4L 

'  Mackreth  i'.  Symmons,  15  Ves.  837. 

8  Ibid.  15  Ves.  344. 
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a  personal  credit  had  been  given  to  him  without  satisfaction.  "  Quod 
vendidi "  (said  the  Digest),  "  non  aliter  fit  accipientis  quam  si  aut 
pretium  nobis  sohitum  sit  aut  satis  eo  nomine  factum  ;  vel  etiam 
fidem  habuerimus  emptor!  sine  uUa  satisfactione.^  Ut  res  emptoris 
fiat,  nihil  interest,  utrum  solutum  sit  pretium,  an  eo  nomine  fidejussor 
datus  sit"  2  The  doctrine  was  still  more  explicitly  laid  down  in  the 
Institutes :  "  Venditae  vero  res,  et  traditae,  non  aliter  emptori  acquir- 
untur,  quam.  si  is  venditori  pretium  solvent,  vel  alio  modo  ei  satisfece- 
rit ;  veluti-  exprotnissore  aut  pignore  dato.  Sed,  si  is,  qui  vendidit* 
fidem  emptoris  sequutus  fuerit,  dicendum  est,  statim  rem  emptoris 
fieri.*'  ^  The  rule  was  equally  applied  to  the  sale  of  movable  and  of 
immovable  property  ;  and  equally  applied,  whether  there  had  been  a 
delivery  of  possession  to  the  vendee  or  not.  If  there  was  no  such 
delivery  of  possession,  then  the  vendor  might  retain  the  property  as 
a  pledge,  until  the  price  was  paid.  If  there  was  such  a  delivery  of 
possession,  then  the  vendor  might  follow  the  property  into  the  hands 
of  any  person,  to  whom  it  had  been  subsequently  passed,  and  reclaim 
it  or  the  price.*  "  Venditor  enim,  quasi  pignus,  retinere  potest  earn 
rem,  quam  vendidit."  ^  And  a  part  payment  of  the  price  did  not 
exonerate  the  property  from  the  privilege  or  lien  for  the  residue. 
**  Haereditatis  venditae  pretium  pro  parte  accepit "  (said  the  Digest, 
quoting  Sca»vola),  "  reliquum  emptore  non  solvente ;  quaesitum  est, 
an  corpora  haereditaria  pignoris  nomine  teneantur  ?  Respondi ;  nihil 
proponi,  cur  non  teneantur."  ® 

§  1222.  This  close  analogy,  if  not  this  absolute  identity,  of  the 
English  doctrine  of  the  lien  of  the  vendor  with  that  of  the  Roman 
law  of  privilege  on  the  same  subject,  seems  to  demonstrate  a  common 
origin  ;  although  in  England  the  lien  is  ordinarily  confined  to  cases  of 
the  sale  of  immovables,  and  it  does  not  extend  to  movables,  where 
there  has  been  a  transfer  of  possession.*^  There  are,  however,  some 
exceptions  from  the  doctrine  in  each  law,  founded  upon  the  same 
general  principle,  but  admitting  of  some  diversity  in  respect  to  its 
practical  application. 

§  1223.  We  have  seen  that  the  lien  by  the  Roman  law  cea,sed 
(1.)  where  the  price  was  actually  paid;  (2.)  where  any  thing  was 
taken  in  satisfaction  of  the  price,  although  payment  had  not  been 


>  Dig.  Lib.  18,  tit.  1,  1.  19. 

'^  Dig.  Lib.  18,  tit.  1,  L  53. 

•*  Inst.  Lib.  2,  tit.  1,  §41. 

■•  IbicL  The  same  rule  exists  in  the 
French  law  in  i-egard  to  immovables.  IJut 
in  regard  to  movables,  when  delivered  to 
the  vendee,  there  is  no  sequel  (as  it  is 
phra-scd  in  the  French  law)  by  way  of 
privilege  or  lien  against  the  property, 
except  while  it  remains  in  the  hands  of  tne 
purchaser.     If  he  has  sold  it,  the  right  of 


privilege  or  lien  for  the  price  is  gone. 
1  Domat,  H.  3,  tit.  1,  §  .^),  art.  4,  ami 
note. 

^'  Id.  Dig.  Lib.  19,  tit.  1,  1.  13,  §  8. 

«  Dig.  Lib.  18,  tit.  4,  1.  22  ;  Pothier, 
Pand.  Lib.  19,  tit.  1,  n.  5. 

7  See  Blackburne  r.  Gregson,  1  Cox, 
100  ;  arguendOy  Mackreth  v.  Symmons,  15 
Ves.  344  ;  Cowell  v,  Simpson,  16  Ves. 
278,  280,  281  ;  Ex  parte  Western  Life 
Ass.  Soc.,  11  Eq.  164. 
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positively  made  ;  (3.)  where  a  personal  credit  was  given  to  the  ven- 
dee, excluding  any  notion  of  a  lien ;  "Aut  pretium  nobis  solutum  sit" 
(said  the  Digest);  ''aut  satis  eo  nomine  factum;  vel.etiam  fidem 
habnerimus  emptori  sine  ull&  satisfactione."  ^  Fothier  has  deduced 
the  conclusion,  that,  in  the  civil  law,  the  question,  whether  a  personal 
credit  was  given  to  the  vendee  or  not,  was  to  be  judged  of  by  all  the 
circumstances  of  the  case.  Whenever  it  was  doubtful  whether  such 
credit  was  given  or  not,  there  it  was  not  to  be  presumed,  unless  made 
certain  by  the  vendee.*  In  every  other  case,  either  a  payment  or  a 
satisfaction  of  the  price  was  necessaiy  to  discharge  the  property. 
The  giving  of  a  pledge  or  security  for  the  price  was  deemed  equiva- 
lent to  payment.  "Qualibet  ratione,  si  venditori  de  pretio  satis- 
factum  est,  veluti,  expromissore  aut  pignore  dato,  proinde  sit,  ac  si 
pretium  solutum  esset.'*  * 

§  1224.  Now,  the  same  principle  is  applied  in  English  jurispru- 
dence. Generally  speaking,  the  lien  of  the  vendor  exists ;  and  the 
burden  of  proof  is  on  the  purchaser  to  establish,  that,  in  the  particular 
case^  it  has  been  intentionally  displaced,  or  waived  by  the  consent  of 
the  parties.^  If,  under  all  the  circumstances,  it  remains  in  doubt, 
then  the  lien  attaches.  The  diflSculty  lies  in  determining  what  circum- 
stances are  to  be  deemed  sufficient  to  repel  or  displace  the  lien,  or  to 
amount  to  a  waiver  of  it.  And,  upon  the  authorities,  this  is  left  in 
such  a  state  of  embarrassment,  that  a  learaed  judge  has  not  hesitated 
to  say,  that  it  would  have  been  better  at  once  to  have  held,  that  the 
lien  should  exist  in  no  case,  and  that  the  vendor  should  suffer  the 
consequences  of  his  want  of  caution ;  or  to  have  laid  down  the  rule 
the  other  way  so  distinctly,  that  a  purchaser  might  be  able  to  know, 
without  the  judgment  of  a  court,  in  what  cases  it  would,  and  in  what 


1  Dig.  Lib.  18,  tit.  1,  1.  19  ;  Inst.  Lib. 
2,  tit.  1,  §  41.  Vinnius  distinffuislies 
between  a  x)a3*nieot  and  a  satisfaction. 
Satisfaciendi  verbuin  generalius  est,  quam 
solvendi.  Qui  solvit,  utique  et  satis- 
facit ;  at  non  omnia  satisfactio  solutio 
est  Satisfacit,  et  qui  non  liberatur; 
veluti,  si  Quis  iidejussorem  vel  pij^nora 
det  ;  solutione  vero  obligatio  toilitur. 
Yinnius  also  says,  that  a  personal  credit, 
given  to  the  vendor,  without  satisfac- 
tion, is  a  waiver  of  the  lien.  For,  coni- 
mciiting  on  the  words  of  the  Institute, 
Se«l  si  is,  qui  veudidit,  fidem  eni)>toris 
scquutus  fuerit,  lie  says  :  Id  est,  iideni 
emptori  de  pretio  habuerit  sine  ull&  satis- 
factione. What  will  amount  to  such  per- 
Honal  credit,  he  adds,  depends  on  circum- 
stances, but  an  agreement  for  postpone- 
ment of  payment  to  a  futui*e  day  would 
be  such  a  |)ei*8onal  credit  and  would  dis- 
charge the  lien.     (}uod  ex  circumstantiis 


(estimandum  ;  veluti,  si,  dies,  solution! 
dicta  sit  And  for  this  he  cites  the  Code. 
(Cod.  Lib.  4,  tit  54,  1.  3.)  He  then  pro- 
ceeds :  Aut  si,  cum  emptor,  pecnniam  ad 
manum  non  haberit,  venditor  dixerit ;  I, 
licet ;  nuuc  non  requiro ;  postea  dabis. 
Vinn.  ad.  Inst  Lib.  2,  tit  1,  §  41, 
Comm.  (2). 

«  Pothier,  Pand.  Lib.  41,  tit.  1,  note  60. 
In  this  position  Yinnius  agrees  witli 
Pothier,  contrary  to  what  is  hehl  by  some 
other  jurists.  In  dubio,  qui  rem  emptori 
tradit,  non  videtur  sequi  tidem  emptoris, 
nisi  emptor  contrarium  doceat.  Yinn.  ad 
Inst  Lib.  2,  tit  1,  §41  ;  Comm.  (3). 

3  Dig.  Lib.  18,  tit  1,  1.  53  ;  l»othier, 
Pand.  Lib.  41,  tit  1,  n.  60  ;  In.st  Lib.  2, 
tit  1,  §41. 

■•  Mackrcth  v.  Symmons  15  Yes.  342, 
344,  348,  349  ;  Hughes  r.  Kearney,  1  Sch. 
&  Lefr.  135,  136  ;  Nairn  v,  Prowse,  6  Yes. 
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it  would  not  exist.^  At  present,  that  certainly  cannot  be  generally 
affirmed. 

§  1225.  In  the  first  place,  it  seems,  that,  if,  upon  the  face  of  the 
conveyance,  the  consideration  is  expressed  to  be  paid,  and  even 'if  a 
receipt  therefore  is  indorsed  upon  the  back  of  it,  and  yet,  in  point  of 
fact,  the  purchase-money  has  not  been  paid,  the  lien  is  not  gone;  but 
it  attaches  against  the  vendee  and  all  persons  claiming  as  volunteers, 
or  with  notice  under  him.- 

§  1226.  The  taking  of  a  security  for  the  payment  of  the  purchase- 
money  is  not,  of  itself,  as  it  was  in  the  Roman  law,  a  positive  waiver 
or  extinguishment  of  the  lien.*  It  is,  perhaps,  to  be  regretted,  that  it 
has  not  been  so  held  ;  as  when  a  rule  so  plain  is  once  communicated, 
if  the  vendor  should  not  take  an  adequate  security,  he  would  lose  his 
lien  by  his  own  fault.^  But  the  taking  a  security  has  been  deemed, 
at  most,  as  no  more  than  a  presumption,  under  some  circumstances, 
of  an  intentional  waiver  of  the  lien  ;  and  not  as  conclusive  of  the 
waiver.^  And  if  a  security  is  taken  for  the  money,  the  burden  of  the 
proof  has  been  adjudged  to  lie  on  the  vendee  to  show,  that  the  vendor 
agreed  to  rest  on  that  security,  and  to  discharge  the  land.®  Nay,  even 
the  taking  of  a  distinct  and  independent  security,  as,  for  instance,  of 
a  mortgage  on  another  estate,  or  of  a  pledge  of  other  property,  has 
been  deemed  not  to  be  conclusive  evidence  that  the  lien  is  waived.^ 


^  Lord  Eldon  in  Mackreth  v.  Symmons, 
15  Ves.  840. 

'  Ibid.  ;  15  Yes.  337,  339,  340,  350 ; 
Hughes  V.  Kearney,  1  Sch.  k  Lefr.  135, 
136  ;  Winter  v,  Anson,  3  Buss.  488  ;  8.  o. 
I  Sim.  k  Stn.  434 ;  Saunders  v.  Leslie,  2 
B.  k  Beatt.  514,  515.  Lord  Redesdale, 
in  Hughes  v,  Kearney,  1  Sch.  k  Lefr.  135, 
said  :  "If  a  person,  claiming  as  a  pur- 
chaser, admitted,  that  the  consideration 
was  not  paid,  this  would  be  taken  primd 
fade  as  a  fraud  ;  and  it  would  lie  on  him 
to  show  that  it  was  not  a  fraud." 

'  Mackreth  v.  Symmons,  15  Ves.  342, 
344,  847  to  849  ;  Nairn  v.  Prowse,  6  Yes. 
759,  760.  This  subject  was  very  fully 
examined  by  Lord  Eldon,  in  his  elaborate 
judgment  in  Mackreth  v.  Symmons,  15 
Yes.  330,  386,  342.  In  one  part  of  that 
judgment  he  used  the  following  language  : 
"  If  I  had  found  it  laid  down,  in  distinct 
and  inflexible  terms,  that,  where  the 
vendor  of  an  estate  takes  a  security  for  the 
consideration,  he  has  no  lien,  that  would 
be  satisfactory  ;  as,  when  a  rule  so  plain 
is  once  communicated,  the  vendor,  not 
taking  an  adequate  security,  loses  the  lien 
by  his  own  fault.  If,  on  tne  other  hand, 
a  rule  has  prevailed,  as  it  seems  to  me, 
that  it  is  to  depend  not  upon  the  circum- 
stance of  taking  a  security,  but  upon  the 
nature  of  the  security,  as  amounting  to 
evidence  (as  it  is  sometimes  called),  or  to 


declaration  plain,  or  manifest  intention 
(the  expressions  used  upon  other  occasions) 
of  a  purpose  to  rely,  not  any  longer  upon 
the  estate,  but  upon  the  personal  credit 
of  the  individual,  it  is  obvious,  that  a 
vendor,  taking  a  security,  unless  by  evi- 
dence, manifest  intention,  or  declaration 
plain,  he  shows  his  purpose,  cannot  know 
the  situation  in  which  he  stands,  without 
the  judgment  of  a  court,  how  far  that 
security  does  contain  the  evidence,  mani- 
fest intention,  or  declaration  plain  upon 
that  point  That  observation  is  justitied 
by  a  review  of  the  authorities ;  from 
which  it  is  clear,  that  different  judges 
would  have  determined  the  case  differ- 
ently. And  if  some  of  the  cases  that 
have  been  determined  had  come  before 
me,  I  should  not  have  been  satisfied  that 
the  conclusion  was  right."  It  is  greatly 
to  be  regretted,  that  the  English  juris- 
prudence, instead  of  dealing  in  nice  dis- 
tinctions, had  not  followed  out  the  plain 
and  convenient  rule  of  the  civil  law,  that 
the  taking  of  any  security,  or  giving  any 
credit,  was  an  extinguishment  of  the 
lien. 

*  Ibid. 

*  Ibid. 

'  Hughes  V.  Ke-arney,  1  Sch.  k  Lefr. 
135,  136  ;  Saunders  r.  Leslie,  2  B.  &  Beatt. 
514,  515. 

'  Ibid.  ;    Sanndera   t*.    Leslie,  2   B.    & 
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The  taking  of  bills  of  exchange  drawn  on  and  accepted  by  a  thiixi 
person,  or  by  the  purchaser  and  a  third  person,  has  also  been  deemed 


Beatt.  514,  515.  In  Nairn  v.  Prowse 
(6  Ves.  752),  where  the  question  was, 
whether  the  taking  of  a  special  security, 
by  way  of  pledge,  was  a  waiver  of  the 
lien,  Sir  William  Grant  (Master  of  the 
Rolls)  held  that  it  was.  Upon  that  oc- 
casion, he  said  :  **  Upon  the  question,  as 
to  the  claim  set  up  by  Mitchell  to  a  lien, 
it  is  now  settled,  that  equity  pves  the 
vendor  a  lien  for  the  price  of  the  estate 
sold,  without  any  s|)ecial  agreement. 
But  supposing  he  does  not  trust  to  that, 
but  carves  out  a  security  for  himself,  it 
still  remains  matter  of  doubt,  and  has 
not  received  any  positive  decision,  whether 
that  does  or  does  not  amount  to  a  waiver 
of  the  equitable  lien  ;  so  as  to  preclude 
the  vendor  from  resorting  back  to  that 
lien,  the  security  proving  insufficient. 
IVithout  entering  into  that  question, 
whether  every  security  necessarily  amounts 
to  a  waiver,  it  is  impossible  to  contend 
that  there  may  not  be  a  security  that  will 
have  that  effect,  that  will  be  a  waiver. 
By  conveying  the  estate  without  obtaining 
payment,  a  degree  of  credit  is  necessarily 
given  to  the  vendee.  That  credit  may  he 
given  upon  the  confidence  of  the  existence 
of  such  a  lien.  The  knowledge  of  that 
may  be  the  motive  for  permitting  the 
estate  to  pass  without  payment.  Then  it 
may  be  argued,  that,  taking  a  note  or  a 
bond,  cannot  materially  vary  the  case.  A 
credit  is  still  given  to  him ;  and  may  be 
given  from  the  same  motive ;  not  to 
supersede  the  lien,  but  for  the  purpose 
of  ascertaining  the  debt,  and  counter- 
vailing the  receipt  indorsed  upon  the 
conveyance.  But,  if  the  conveyance  be 
totally  distinct  and  independent,  will  it 
not  then  become  a  case  of  substitution 
for  the  lien,  instead  of  a  credit  given 
because  of  the  lien?  Suppose  a  mort- 
gage was  made  upon  anotncr  estate  of 
the  vendee  ;  will  equity  at  the  same  time 
give  him  what  is  in  effect  a  moi'tgage 
upon  the  estate  he  sold  ;  the  obvious  in- 
tention of  burdening  one  estate  being, 
that  the  other  shall  remain  free  and  un- 
encumbered ?  Though  in  that  case  the 
vendor  would  be  a  creditor,  if  the  mort- 
gage prove  deficient ;  yet  he  would  not 
be  a  creditor  by  lien  upon  the  estate  he 
had  conveyed  away.  The  same  rule 
■must  hold  with  regard  to  any  other  pledge 
for  the  purchase-money.  In  this  rtise, 
the  vendor  trusts  to  no  personal  security 
of  the  vendee,  but  gets  possession  of  a 
long  annuity  of  £100  a-year  ;  which,  ac- 
cording to  the  rise  or  fall  of  stock,  might 
or  might  not  be  sufficient  for  the  purcha.se- 
money.  He  has,  therefore,  an  absolute 
st^curity  in  his  hands,  not  the  pei*sonal 
security  of  the  vendee.  Could  the  ven- 
dee have  any  motive  for  parting  with  his 


stock,  but  to  have  the  absolute  dominion 
over  the  land  ?  It  is  impossible  it  could 
be  intended,  that  he  should  have  this 
double  security,  an  equitable  mortgage 
and  a  pledge  ;  which  latter,  if  the  stock 
should  rise  a  little,  would  be  amply  suf- 
ficient to  answer  the  purchase-money." 
Lord  Eldon,  in  Mackretn  v.  Symmons,  15 
Yes.  348,  in  commenting  on  this  case, 
said:  ''The  Master  of  the  Rolls,  in  his 
judgment,  admitting  the  ^neral  doc- 
trine, as  to  the  vendor's  hen,  observes 
upon  the  question,  whether  a  security 
taken  will  be  a  waiver,  that,  by  conveying 
the  estate  without  payment,  a  degree  of 
credit  is  given  to  the  vendee  which  may 
bo  given  upon  the  confidence  of  the  exist- 
ence of  such  lien.  And  it  may  be 
argued,  that  taking  a  note  or  a  bond  can- 
not materially  vary  the  case  ;  a  credit  is 
still  given  to  him  ;  and  may  be  given 
from  the  same  motive ;  not  to  supersede 
the  lien,  but  for  the  purpose  of  ascertain- 
ing the  debt,  and  countervaUtng  the 
receipt,  indorsed  upon  the  conveyance. 
There  is  great  difficult}'  to  conceive  how 
it  should  have  been  reasoned  almost  in 
any  case,  that  the  circumstance  of  tak- 
ing a  security  was  evidence  that  the 
lien  was  given  up ;  as,  in  most  cases, 
there  is  a  contract  under  seal  for  pay- 
ment of  the  money.  The  Master  of  the 
Rolls,  having  before  observed  that  there 
may  be  a  security  which  will  have  the 
effect  of  a  waiver,  proceeds  to  express  his 
opinion,  that,  if  tne  security  be  totally 
distinct  and  independent,  it  will  then 
become  a  case  of  substitution  for  the  lien, 
instead  of  a  credit  given  on  account  of 
the  lien  ;  meaning,  that,  not  a  security, 
but  the  nature  of  the  security  may  amount 
to  satisfactory  evidence  that  a  lien  was 
not  intende<l  to  be  reserved.  And  [he] 
puts  the  c&6e  of  the  mortgage  of  another 
estate,  or  any  other  pledge,  as  evidence 
of  an  intention,  that  the  estate  sold  shall 
remain  free  and  unencumbered.  It  must 
not,  however,  be  understood,  that  a  mort- 
gage taken  is  to  be  considered  as  a  oon> 
elusive  ground  for  the  inference  that  a 
lien  was  not  intended ;  as  I  could  put 
many  instances,  that  a  mortgage  of  an- 
other estate  for  the  purcha:»e  -  money 
would  not  be  decisive  evidence  of  an  in- 
tention to  give  up  the  lien  ;  although,  in 
the  ordinary  case,  a  man  has  tdways 
greater  security  for  his  money  upon  a 
mortgage,  than  value  for  his  money  upon 
a  purchase.  And  the  question  must  be, 
Wnether,  under  the  circumstances  of  that 
particular  case,  attending  to  the  wortii  of 
that  very  mortgage,  the  inference  arises. 
In  the  instance  of  a  pledge  of  stock,  does 
it  necessarilv  follow,  that  the  vendor, 
consulting  the  convenience  of  the   pur- 


§  1227.] 


IMPLIED  TRUSTS. 


«:)o 


not  to  be  a  waiver  of  the  lien,  but  to  be  merely  a  mode  of  payment.^ 
And  it  has  been  laid  down  as  clear  doctrine,  that,  in  general,  where 
a  bill,  note,  or  bond  is  given  for  the  whole  or  a  part  of  the  purchase- 
money,  the  vendor  does  not  lose  his  lien  for  so  much  of  the  purchase- 
money  as  remains  unpaid,  even  though  it  is  secured  to  be  paid  at  a 
future  day,  or  not  until  after  the  death  of  the  purchaser.^  And  if  the 
purchase-money  is  by  agreement  to  be  paid  in  instalments,  the  vendor 
will  be  at  liberty  to  apply  to  the  court  for  a  declaration  that  his  lien 
extends  to  future  instalments  when  they  become  due.^  But  the  right 
to  lien  may  be  lost  by  the  contract  between  vendor  and  purchaser 
being  of  such  a  nature  as  to  exclude  it.'* 

§  1227.  The  lien  of  the  vendor  is  not  confined  to  himself  alone; 
but,  in  case  of  his  death,  it  extends  to  his  peraonal  representatives.^ 
It  may  also  be  enforced  in  favour  of  a  third  person,  notwithstanding 
the  doubts  formerly  expressed  by  Lord  Hardwicke.^  As,  for  example : 
it  may  be  enforced  by  marshalling  assets  in  favour  of  legatees  and 
creditors,  and  giving  them  the  benefit,  by  the  way  of  substitution  to 
the  vendor,  when  he  seeks  payment  out  of  the  personal  assets  of  the 
vendee.7  So,  if  a  subsequent  incumbrancer,  or  purchaser  from  the 
vendee,  is  compelled  to  discharge  the  lien  of  the  vendor,  he  will  in 
like  manner  be  entitled  to  stand  substituted  in  his  place  against 
other  claimants  under  the  vendor  on  the  estate,  and  to  have  the 
assets  marshalled  in  his  favour.®    Lien  for  unpaid  purchase-money 


ohaser  by  permitting  him  to  have  the 
chance  of  tue  benefit,  therefore  gives  up 
the  lieu  which  he  has  ?  Under  all  the 
circumstances  of  that  case,  the  judgment 
of  the  Master  of  the  Rolls  was  satisfied 
that  the  conclusion  did  follow.  But  the 
doctrine,  as  to  taking  a  mortgage,  or  a 
pledge,  wonld  be  carried  too  far,  if  it  i« 
understood,  as  applicable  to  all  cases,  that 
a  man,  taking  one  pledge,  therefore  neces- 
sarilv  gives  up  another  ;  which  must,  1 
think,  bo  laid  down  upon  the  circum- 
stances of  each  case,  rather  than  univer- 
sally." 

'  Hughes  V,  Kearney,  1  Sch.  k  Lefr. 
136,  138  ;  Gibbons  v.  Baddall,  2  Eq.  Abr. 
682,  note ;  Grant  v.  Mills,  2  Ves.  &  B. 
306  :  Cooper  v.  Spottiswoode,  Tamlyn, 
21  ;  Ex  parte  Peake,  1  Mad.  349 ;  £x 
parte  Loring,  2  Rose,  79  ;  Saunders  v. 
Leslie,  2  B.  &  Beatt  514. 

-  Winter  v.  Lord  Anson,  3  Russ.  488, 
490,  overruling  the  Vice-Chancellor*s  de- 
cision ;  8.  0.  1  Sim.  k  Stu.  434.  See 
Fawell  V.  Heelis,  Ambler,  724,  and  Mr. 
Blunt's  note  ;  Frail  v,  Ellis,  16  Beav.  350 ; 
Buckknd  v.  Pocknell,  13  Sim.  406  ;  Blair 
V.  Bromley,  6  Hare,  642  ;  2  Phillips,  354; 
Hewitt  V.  Loosemore,  9  Hare,  449.  How 
far  the  taking  of  an  independent  and  dis- 
tinct security  from  a  third  person  would 
affect   the    hen,   has  not,   perhaps,   been 


absolutelv  decided.  Grant  v.  Mills,  2 
Ves.  k  "Beam.  306,  309.  Indeed,  the 
whole  doctrine,  respecting  the  effect  of 
taking  a  security,  is  established  upon 
grounds  not  vei'y  satisfactory  under  any 
cii-cumstances.  See  £x  parte  Loring,  2 
Rose,  Gas.  80. 

^  Innes  v.  Inno^,  15  Ch.  D.  649. 

■*  In  re  Brentwood  Brick  and  Coal  Com- 
pany, 4  Ch.  D.  562. 

*  ^7i/e,  §§  788  to  791,  1216,  1217. 

*  Pollexfen  v.  Moore,  3  Atk.  273  ;  ante, 
§  1220,  note. 

7  A7ite,  §  1220,  note  ;  Selby  v.  Selby,  4 
Russ.  336 ;  Mackreth  v.  Symmons,  15 
Yes.  339,  and  note  (a) ;  id.  345. 

*  Maulove  v.  Bale,  2  Vem.  84.  It  was 
decided  in  Clarke  v.  Royle  (3  Sim.  499), 
that  where  A.  conveyed  an  esUite  to  B., 
and  in  consideration  thereof  B.  covenanted 
with  A.  tjo  pay  an  annuity  to  him  of  £60 
for  life,  and  £3000  to  other  persons,  in 
the  event  of  his  (B.'s)  marrying,  the  cove- 
nant did  not  create  a  lien  on  the  estate  in 
favour  of  the  persons  entitled  to  the  £3000. 
See  also  Foster  v.  Blackstone,  1  My.  k  K. 
296,  310  ;  Trevillian  v.  Mayor  of  Exeter, 
6  De  G.,  M.  &  G.  828.  But  the  debtor 
who  removes  an  encumbrance  cannot  set 
it  up  against  a  subsequent  encumbrance 
created  by  himself  on  the  same  property. 
Otter  r.  Lord  Vaux,  6  id.  638.     Where 
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was  formerly,  as  is  seen  in  the  text,  payable  out  of  the  personal 
estate  of  the  vendee,  but  by  40  &  41  Vict.  c.  34,  consolidating  and 
enlarging  previous  acts,  it  was  enacted,  inter  alia,  that  where  the 
vendee  of  an  estate  died  intestate  or  testate,  any  lien  for  unpaid 
purchase-money  should  be  satisfied  by  the  person  to  whom  the  estate 
descended  or  was  devised,  unless  the  vendee  should,  within  the  mean- 
ing of  the  acts,  if  a  testator,  have  signified  a  contrary  intention. 

§  1228.  We  have  already  had  occasion  to  state,  that  the  lien  of 
the  vendor  exists  against  the  vendee  and  against  voluntcei-s,  and 
purchasers  under  him  with  notice,  having  an  equitable  title  only.^ 
But  it  does  not  exist  against  purchasers  under  a  conveyance  of  the 
legal  estate  made  bond  Jlde,  for  a  valuable  considei-ation  without 
notice,  if  they  have  paid  the  purchase- money.*  The  lien  will  also 
prevail  against  assignees  claiming  by  a  general  assignment  under 
the  bankrupt  and  insolvent  laws ;  ^  and  against  assignees  claiming 
under  a  general  assignment,  made  by  a  failing  debtor  for  the  benefit 
of  creditors ;  for  in  such  cases  the  assignees  are  deemed  to  possess 
the  same  equities  only  as  the  debtor  himself  would  possess.^  So, 
it  will  prevail  against  a  judgment  creditor  of  the  vendee  before  an 
actual  conveyance  of  the  estate  has  been  made  to  him  ;  ^  and  ajs 
it  should  seem,  also  against  such  a  judgment  creditor  after  the 
conveyance;  for  each  party,  as  a  creditor,  would  have  a  lien  oa 
the  estate  sold,  with  an  equal  equity,  and,  in  that  case,  the  maxim 
applies,  "  Qui  prior  est  in  tempore,  potior  est  in  jure.*' 

§  1229.  But  there  is  a  clear  distinction  between  the  case  of  such 
a  general  assignment  to  assignees  for  the  benefit  of  creditors 
generally,  and  a  particular  assignment  to  specified  creditors  for 
their  particular  security  or  satisfaction.  The  fomier  are  deemed 
to  take  as  mere  volunteers,  and  not  as  purchasers  for  a  valuable 
consideration^  strictly  so   called.*     The   latter,  if  a  conveyance   of 


two  or  more  successive  mortgagees  advance 
money  upon  security  of  real  property, 
without  notice  of  a  prior  trust,  fraudu- 
lently concealed  by  the  mortgagor,  the 
last  mortgagee  is  at  liberty,  pending  a 
suit  by  the  cesluis  que  tnisUnt  for  redemp- 
tion of  the  first  mortgage,  to  pay  off  all 
prior  mortgages,  and,  upon  getting  in  the 
legal  estate,  to  hold  it  until  the  moneys 
advanced  by  him  have  b«^en  paid  in  full. 
Jiates  V.  Johnson,  Johns.  304.  And  where 
the  mortgagee  has  been  put  to  expense  in 
defending  the  title  to  the  estcUe^  he  is  en- 
titled to  charae  such  expense  a^nst  the 
estate  ;  but  if  the  costs  accrue  in  defend- 
ing his  title  under  the  mortgage  only,  the 
owners  of  the  ec^uity  of  redemption  are 
not  chargeable  with  the  expense,  unless 
they  have  partici|»ated  in  tne  litigation. 
Parker  v.  Watkins,  Johns.  133.  As  to 
the  order  of  successive  burdens  upon  real 


estate,  see  also  Stringer  v.  Harper,  26 
Beavan,  33  ;  Townsend  v,  Hostyn,  id.  72  ; 
Created  v.  Created,  id.  621. 

»  ArUc,  §  1225.  See  Kettlewell  r.  Wat- 
son, 21  Ch.  D.  685. 

2  AnU,  §§  788,  789  ;  2  Mad.  Ch.  Pr. 
105,  106  ;  Cator  v.  Bolingbrokc,  1  Bro. 
Ch.  302 ;  Mackreth  v.  Syinmous,  15  Ves. 
336,  339  to  341,  847,  353,  354. 

'  Blackbume  r.  Gregson,  1  Bro.  Ch. 
420,  by  Belt ;  Sugden  on  Vendors,  ch.  12, 
§  3,  p.  557  (7th  edit.);  Mitford  v.  Mit- 
ford,  9  Ves.  100  ;  Grant  v.  Mills,  2  Ves. 
k  Beam.  306  ;  Chapman  v.  Tanner,  1  Vem. 
267  ;  £x  parte  Peake,  1  Mad.  856. 

*  Fawell  V.  Heelis,  Ambler,  726. 

«  Finch  V.  Eari  of  Winchelsea,  1  P. 
Will.  278. 

*  Brown  v.  Heathcote,  1  Atk.  159  ;  Jew- 
son  V.  Moulson,  2  Atk.  417,  420  ;  Mitford 
V.  Mitforti,   9  Ves.   87,  100  ;  Worrall   r. 
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the  property  has  been  actually  made,  and  they  have  no  notice  of 
the  purchase-money  being  unpaid  to  the  vendor,  arc  deemed 
entitled  to  the  same  equities  as  any  other  bond  Jicle  particular 
purchasera.^ 

§  1230.  Liens  of  an  analogous  nature  may  be  created  by  a  deposit 
of  title-deeds,  as  a  security  for  advance  of  money,  thus  constituting 
an  equitable  mortgage  on  the  estate  included  in  the  title-deeds. 
But  this  subject  has  been  already  considered  in  a  previous  part  of 
these  commentaries.^ 

§  1231.  So,  liens  may  be  created  on  the  purchase-money,  due  on 
the  sale  of  an  estate,  in  favour  of  a  vendee,  if  it  is  agreed  that  the 
money  shall  be  deposited  in  the  hands  of  a  third  person,  to  be 
applied  in  discharge  of  prior  incumbrances,  to  the  extent  of  such 
incumbrances.^  Indeed,  there  is  generally  no  difficulty  in  equity 
in  establishing  a  lieu,  not  only  on  real  estate  but  on  personal 
property,  or  on  money  in  the  hands  of  a  third  person,  wherever 
that  is  a  matter  of  agreement,  at  least  against  the  party  himself, 
and  third  persons,  who  are  volunteers,  or  have  notice.  For  it  is  a 
general  principle  in  equity,  that,  as  against  the  party  himself,  and 
any  claiming  under  him,  voluntarily,  or  with  notice,  such  an  agree- 
ment raises  a  trust.*  Thus,  for  example,  if  a  tenant  for  life  of  real 
estate,  should,  by  a  covenant,  agree  to  set  apart,  and  pay  the  whole, 
or  a  portion  of  the  annual  profits  of  that  estate,  to  trustees  for 
certain  objects,  it  would  create  a  lien,  in  the  nature  of  a  trust,  on 
those  profits  against  him,  and  all  persons,  claiming  as  volunteers, 
or  with  notice  under  him.^  So,  if  a  father,  on  the  marriage  of  his 
son,  should  covenant  to  settle  lands  of  a  particular  annual  value 
on  his  son,  this  would  create  a  lien  for  that  amount  on  his  real 
estate  generally,  if  he  should  die  before  he  had  settled  any  such 
lands  according  to  his  covenant.*  So,  if  a  person  should  covenant 
that  he  will,  on  or  before  a  certain  day,  secure  an  annuity  by  a 
charge  upon  freehold  estates,  or  by  investment  in  the  funds,  or  by 
the  best  means  in  his  power,  such  covenant  will  create  a  lien  upon 
any  property  to  which  he  becomes  entitled,  before  the  date  of  the 
covenant,  and  the  day  so  limited  for  its  performance.^ 


Marlar,  cited  in  Mr.  Cox's  notes  to  1  P. 
V7ill.  459  ;  Com.  Dig.  Bankr^ipt,  1).  19; 
Scott  V.  Summu,  Willes,  402,  and  the 
Register's  note ;  Simond  v.  Hilbeit,  1 
Russ.  A  Mvlne,  729  ;  ante,  §§  1038,  1411. 

»  Mitford  V.  Mitford,  9  Ves.  100. 

2  Ante,  §  1020. 

'  Farr  v.  Middleton,  Prec.  Oh.  174,  175. 

*  CoUyer  v.  Fallon,  1  Turn,  ic  Russ. 
459  ;  Legard  v.  Hodges,  1  Yes.  Jr.  478 ; 
anU,  §§  1089  to  1058  ;  Dodsley  v.  Varley, 
12  Adolph.  .ft  Ellis,  682. 

'  Legard  v.  Hodges,  4  Ves.  Jr.  478. 


"  Roundell  v.  Breary,  2  Vern.  482.  Sop 
also  Power  v.  Hailey,  1  Ball  &  Beatt.  49  ; 
Gardner  v.  Townscn«l,  Coop.  Eq.  30H. 

'  AVellesley  v.  Wellesley,  4  Mylne  & 
Craig,  561  ;  s.  c.  10  Simons,  256;  17  id. 
59.  In  this  case  Lord  Cottenham  said  : 
"  That  this  court  will  grant  a  specific  per- 
formance of  au  agreement  for  a  grant  of 
an  annuity,  cannot  now  be  questioned  ; 
and  this  agreement  appears  to  me  to  con- 
tain i\ithin  itself  all  tliat  is  necessary  to 
give  it  legal  validity  ;  but  if  this  court  in 
to  execute  the  agreement,  it  must  do  so 
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§  1231  a.  In  Mornington  v.  Keane,^  ordered  to  be  heard  before 
the  full  Court  of  Appeal,  the  subject  of  general  covenants,  to  secure 
money,  upon  lands,  creating  a  specific  lien  upon  all  the  covenantor's 
lands,  was  very  thoroughly  examined.  The  case  of  Roundell  v.  Breary- 
was  carefully  revised,  by  reference  to  the  registrar's  book,  and  declared 
to  have  been  incorrectly  reported,  being  in  fact  one,  in  which  there 
was  an  intention  to  charge  particular  lands,  by  reason  of  a  schedule 
having  been  prepared  for  the  purposes  of  the  settlement ;  and  the 
case  of  Wellesley  v.  Wellesley,^  which  arose  upon  the  same  deed  as 
the  one  then  before  the  court,  was  held  either  to  have  been  decided 
upon  the  same  view  as  that  of  Roundell  v.  Breary,  or  else  that  it 
ought  not  to  be  followed.  The  court  finally  declared,  as  their 
unanimous  judgment,  that  a  covenant,  on  or  before  a  certain  day, 
eitheir  by  charge  on  freehold  estates,  in  England  or  Wales,  or  by 
an  investment  in  the  funds,  or  by  the  best  means  which  might  be 
then  in  his  power,  to  secure  the  payment  of  an  annuity  to  a  trustee 
for  the  wife  of  the  covenantor,  was  not  sufficient  to  create  a  charge 
on  the  covenantor's  property.* 

§  1231  6.  It  was  decided  in  Walker  v.  The  Ware,  Hadham,  and 
Buntingford  Railway  Company,^  that  the  owner  of  land  taken  by  a 
railway  for  the  purpose  of  its  construction  still  retains  a  lien  upon 
the  land  for  the  price,  even  after  the  railway  has  gone  into  operation, 
and  that  a  court  of  equity  will  enforce  such  a  lien  against  the 
company  taking  the  land,  and  all   others  in  the  exercise  of  their 


accordiDg  to  the  terms  of  it.  The  terms 
arc,  ou  a  day  certain,  to  charge  the  an- 
nuitv  on  lands,  or  on  an  investment  of 
stocK,  or  by  the  best  means  in  his  power. 
I  think  it  auite  immaterial,  for  the  present 
purpose,  whether  this  gave  to  the  husband 
an  option,  or  whether  he  has  other  lands 
beside  these  vested  in  these  defendants, 
npon  which  he  can  now  charge  the  an- 
nuity ;  because  the  bill  alleges  that  ho 
refuses  to  charge  it  in  any  manner ;  and 
this  court  will  not  permit  him,  under  the 
pretence  of  exercising  an  option,  to  evade 
the  performance  of  his  contract.  In  Dea- 
con r.  Smith  (3  Atk.  323),  thera  was  an 
option  ;  but  it  did  not  prevent  the  court 
from  acting  u^n  the  one  alternative.  The 
property  acquired,  by  the  arrangement  of 
December,  1834,  must  be  considered  as 
subsequently  acquired  property  ;  but  that 
contracts  to  charge  property  subsequently 
acquired,  will  be  enforced,  is  sufficiently 
established.  Lyde  v.  Mynn,  and  the  cases 
upon  which  that  decision  was  founded,  are 
conclusive  upon  that  subject.  ITie  con- 
tract is  not  to  purchase  lands  for  the  pur- 
pose ot  the  agreement ;  but  one  alteriiative 
IS  to  charge  lands  in  February,  1836,  and 
at  that  time  he  had  a  power  of  charging 
lands.  It  is  the  same  as  a  contract  to 
charge   such   lands  as  he  might  have  at 


that  time ;  and  if  so,  such  was  Metcalfe 
V.  The  Archbishop  of  York  (1  Mylne  k 
Craig,  647  ;  s.  c.  6  Sim.  224),  and  Lyde  v. 
Mynn  (1  Mylne  &  Keen,  683  ;  &  c.  4  Sim. 
606),  and  such  was  Tooke  v,  Hastings, 
as  reported  in  2  Vem.  97.  In  Lewis  v. 
Maddocks  (17  Yes.  48),  a  contract  npon 
marriage  to  settle  all  personal  estate  of 
which  the  husband  might  become  pos- 
sessed during  the  coverture,  was  enforced 
against  an  estate  he  had  purchased,  in 
part,  with  personal  property  so  acquired." 

>  2  De  G.  &  J.  292. 

-  2  Yemon,  482. 

3  4  My.  &  C.  661. 

*  See  posty  §  1249,  where  the  subject  is 
more  fully  discussed. 

*  12  Jur.  N.  s.  18.  See  Walker  r.  Ware, 
&c.  R.  Co.,  1  Eq.  196  ;  Wing  v.  Totten- 
ham, &c.  K.  Co.,  3  Ch.  740  ;  Cosens  v. 
Bognor  R.  Co.  1  Ch.  694  ;  Bishop  of  Win- 
chester V,  Mid-hants  R.  Co.,  6  Eq.  17  ; 
Earl  St.  Germans  v.  Crystal  Palace  R.  Co., 
11  Eq.  668.  Compare  Atty.-Gen.  v,  Sit- 
tingboume,  &c.  R.  Co.,  1  Eq.  636  ;  Pell 
V.  Northampton,  &c.  R.  Co.  2  Ch.  100.  A 
receiver  and  sale,  not  iigunction,  seems  to 
be  the  proper  remedy.  Lycett  v.  Stafford, 
&c.  R.  Co.,  13  Eq.  261  ;  Munns  v.  Isle  of 
Wight  R.  Co.  8  Eq.  653  ;  5  Ch.  414. 
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functions  as  lessees  or  otherwise.  The  learned  judge,  Lord  Romilly, 
M.  R,  said :  *'  It  is  true  that  the  rights  of  the  public  should  be 
considered  in  these  cases;  but  the  company  cannot  take  property 
without  paying  for  it,  and  then  say  it  is  for  the  interest  of  the 
public  that  the  property  should  be  used  by  them,  and  so  deprive 
the  vendor  of  his  lien.  The  public  can  have  no  rights  springing 
from  injustice  to  others.  The  Great  Eastern  Railway  Company 
have  taken  their  lease,  subject  to  the  rights  and  equities  enforcible 
against  the  purchaser  of  the  land/' 

§  1232.  Upon  similar  principles,  where  a  vendee  has  sold  the 
estate  to  a  bond  fide  purchaser  without  notice,  if  the  purchase- 
money  has  not  been  paid,  the  original  vendor  may  proceed  against 
the  estate  for  his  lien,  or  against  the  purchase-money  in  the  hands 
of  such  purchaser  for  satisfaction ;  for  in  such  a  case  the  latter, 
not  having  paid  his  money,  takes  the  estate  cum  OTiere,  at  least  to 
the  extent  of  the  unpaid  purchase-money.  And  this  proceeds  upon 
a  general  ground,  that,  where  trust-money  can  be  traced,  it  shall 
be  applied  to  the  purposes  of  the  trust^ 

§  1233.  But,  although  a  lien  will  be  created  in  favour  of  a  vendor 
for  the  purchase-money  on  the  sale  of  an  estate ;  yet,  if  the  con- 
sideration of  the  conveyance  is  a  covenant  to  pay  an  annuity  to 
the  vendor,  and  another  covenant  to  pay  a  part  of  the  money  to 
third  persons,  it  seems  that  the  latter,  not  being  parties  to  the 
conveyance,  will  not,  generally,  have  any  lien  thereon  for  the  pay- 
ment of  such  money ;  for  they  stand  in  no  privity  to  establish  a 
lien,  at  least  unless  the  original  agreement  import  an  intention  to 
create  such  a  lien.* 

§  1233  a.  It  has  been  decided  that  a  solicitor,  who  had  recovered 
a  trust-estate  on  behalf  of  the  trustee,  and  where  the  cestuis  qite 
trust  had  availed  themselves  of  the  recovery,  had  no  lien  on  the 
deeds,  or  on  the  fund  in  court,  as  against  the  cestuia  que  trusty  as 
the  solicitor  could  have  no  higher  claim  against  the  deeds,  or  the 
fund  than  that  of  his  client,  the  trustee.     And  the  trust  money 


^  See  Lench  r.  Lench,  10  Ves.  511  ; 
Ex  parte  Morgan,  12  Ves.  6  ;  post,  §§ 
1255  to  1262.  And  the  purchaser  of  an 
estate,  who  has  made  a  deposit  towards 
the  price  of  the  same,  where  a  decree  for 
specific  performance  fails  through  defect 
in  the  title,  will  be  deci-eed  a  lien  upon 
the  estate  for  the  repayment  of  his  deposit. 
Turner  v.  Marriott,  8  Eq.  744.  And 
such  lien  will  also  extend  to  the  costs  of 
the  action.  Middletun  r.  Magiiaz,  2  H. 
&  M.  233.  On  the  other  hand,  it  was  held 
in  the  very  late  case  of  Howe  v.  Smith, 
W.  N.  1884,  p.  139,  that  when  a  deposit 
was  paid  by  a  purchaser  on  signing  a  con- 
tract for  the  sale  of  land,  and  the  pur- 
chaser was  afterwai-ds  guilty  of  such  delay 


as  amounted  to  a  repudiation  of  the  con- 
tract, the  deposit,  in  the  absence  of  any 
stipulation  to  the  contrary,  was  a  guarantee 
for  the  completion  of  the  contract,  and  if 
the  purchaser  failed  to  complete  the  con- 
tract, the  deposit  could  not  be  recovered 
by  him.  Lord  Justice  Fry,  from  a  careful 
survey  of  the  authorities,  showed  that  de- 
posit was  regarded  as  earnest  money,  and 
from  the  words  of  the  Statute  of  Frauds 
that  earnest  money  and  part-payment  arc 
two  different  things. 

=*  Clark  V.  Royle,  3  Sim.  499  ;  Foster  r. 
Blackstonc,  1  Mylne  &  Keen,  297  ;  Col- 
year  V,  Countess  of  Mulgrave,  2  Keen,  81, 
98  ;  anU,  §  1227. 
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having  been  invested  in  a  manner  not  authorized  by  law,  the  cestais 
que  trust  do  not  waive  their  right  to  pursue  the  trust-money  into 
the  unauthorized  investment,  by  instituting  a  proceeding  with  a 
view  to  charge  the  trustee  personally,  and  having  therein  compelled 
him  to  dispose  of  the  unauthorized  securities  for  the  tnist-money, 
and  he  having  in  consequence  paid  the  same  into  court.^  And  the 
fact  that  such  trustees  bold  the  legal  title  to  the  estate,  so  that  tfiey 
could  give  a  good  title  to  the  purchaser,  without  the  concurrence 
of  the  cestuis  que  trusty  will  not  give  the  solicitors  a  lien  upon  the 
deeds,  or  the  fund  in  court,  to  reimburse  the  expenses  of  the  sale. 
A  solicitor  who  was  joint  trustee  with  two  others,  and,  while  acting 
as  solicitor  for  all  the  trustees,  received  the  moneys  arising  from 
the  sale  of  the  trust-estate,  was  held  to  have  received  them  as 
trustee,  and  not  as  solicitor.* 

§  1234.  Another  species  of  lien  is  that  which  results  to  one  joint 
owner  of  any  real  estate,  or  other  joint  property,  from  repairs  and 
improvements  made  upon  such  property  for  the  joint  benefit,  and 
for  disbursements  touching  the  same.  This  lien,  as  we  shall  presently 
see,  sometimes  arises  from  a  contract,  express  or  implied,  between 
the  paiiies,  and  sometimes  it  is  created  by  courts  of  equity,  upon 
mere  principles  of  general  justice,  especially  where  any  relief  is 
'  sought  by  the  party,  who  ought  to  pay  his  proportion  of  the  money 
expended  in  such  repairs  and  improvements;  for  in  such  cases, 
the  maxim  well  applies,  "Nemo  debet  locupletari  ex  alterius  in- 
commode." * 

§  1235.  At  the  common  law,  if  there  are  two  tenants  in  common, 
or  joint  tenants  of  a  house  or  mill,  and  it  should  fall  into  decay, 
and  the  one  is  willing  to  repair  and  the  other  is  not ;  he  that  is 
willing  to  repair  shall  have  a  writ  de  reparatione  faciendd ;  for 
owners  are  bound,  pro  bono  publico,  to  maintain  houses  and  milk, 
which  are  for  the  habitation  and  use  of  man.^  It  is  not,  perhaps, 
quite  certain,  from  the  manner  in  which  this  doctrine  is  laid  down, 
whether  the  writ  applied  merely  to  repairs  on  other  things,  con- 
stituting real  estate,  or  appurtenant  thereto.  But  it  seems  clear, 
that  it  did  not  extend  to  improvements  (not  being  repairs)  made 
\ipon  real  estate  generally  ;  nor  to  any  cases,  where  the  repaire 
were  made  under  an  express  or  implied  contract ;  for,  in  the  latter 
case,  contribution  could  be  obtained  in  a  common  action  founded 
on  the  contract.  And  in  the  late  case  Leigh  v,  Dickeson,*  it  was 
held  that  one  tenant  in  common  of  a  house  who  expends  money 

»  Francis  r.  Francw,  5  De  G.,  iM.  &  G.  Dig.  Lib.  60,  tit.  17,  1.  206. 
108.  *  Co.  Litt.  200  b  ;  Fitzherbert,   N.    B. 

•^  Groom  v.  Booth,  1  Drewry,  548.  p.  127. 
2  Martindale  v.  Picquot,  3  K.  &  J.  317.  «  12  Q.  B.  D.  194. 

*  Jenkins'K  Cent,  i  ;  ;>oa/,  §?S  1237,  1238 ; 
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on  ordinary  repairs,  not  being  such  as  are  necessary  to  prevent 
the  house  from  going  to  ruin,  lias  no  right  of  action  against  his 
co-tenant  for  contribution. 

§  1236.  But  the  doctrine  of  contribution  in  equity  is  larger  than 
it  is  at  law  ;  and,  in  many  cases,  repairs  and  improvements  will  be 
held  to  be,  not  merely  a  pei*sonal  charge,  but  a  lien  ou  the  estate 
itself.  Thus,  for  example,  it  has  been  held,  that  if  two  or  more 
persons  make  a  joint  purchase,  and  afterwai'ds  one  of  them  lays 
out  a  considerable  sum  of  money  in  repairs  or  improvements,  and 
dies,  this  will  be  a  lien  on  the  land,  and  a  trust  for  the  represen- 
tatives of  him  who  advanced  it.^ 

§  1237.  In  many  cases  of  this  sort,  the  doctrine  may  proceed 
upon  the  ground  of  some  express  or  imphed  agreement  as  to  the 
repairs  and  improvements  between  the  joint  purchasers,  and  an 
implied  lien  following  upon  such  an  agreement.^  But  courts^ 
equity^have  not  confined^he  doctrine  of  compensation,  or  hen,  for 
repairs  and  improvements,  to  cases  of  agreement  or  of  |oint  pur- 
chases. They  have  extended  it  to  other  cases,  where  the  party  I 
making  the  repairs  and  improvements  has  acted  InmA  fide  and  i 
innocently,  and^tliero  has  been  a  substantial  benefit  confen'ed  on 
the  owner,  so  that,  ex  (equo  et  bonOy  he  ought  to  pay  for  such 


benefit.'^  Thus,  where  a  tenant  for  life,  under  a  will,  has  gone  on 
to  finish  improvements,  permanently  beneficial  to  an  estate,  which 
were  begun  by  the  testator,  courts  of  equity  have  deemed  the 
expenditure  a  charge,  for  which  the  tenant  is  entitled  to  a  lien.* 


) 


»  Lake  v.  Cnuldook,  1  Ri.  Abr.  291  ; 
s.  c\  8  P.  W.  158.  See  also  Scott  v.  Neg- 
bitt,  14  Ves.  444.  Mr.  Sagden,  in  his 
Treatise  on  Vendors  (ch.  15,  §  1,  p.  611, 
7th  edit.  ;  id.  vol.  2,  ch.  15,  §1,  pp.  131, 
132,  9th  edit.),  says:  '*It  seems,  that 
where  two  or  more  persons  purchuso  an 
estate,  and  one,  for  iiiHtance,  pays  all  the 
money,  and  the  estate  is  conveyed  to  theui 
both,  the  one  who  paid  the  money  cannot 
call  upon  those  who  paid  no  part  of  it,  to 
repay  him  their  shiu'es  of  tlie  purchase- 
money,  or  to  convey  their  shares  of  the 
estate  to  him  ;  for,  by  payment  of  all  the 
money,  he  ^ins  neither  a  lien  nor  a  mort- 
gage, because  there  is  no  contract  for 
either.  Nor  can  it  be  construed  a  result- 
ing trust,  as  8uch  a  trust  cannot  arise  at 
an  after-period ;  and  perhaps  the  only 
remedy  he  has,  is  to  tile  a  bill  against 
them  for  a  contribution.  [See  Wood  v, 
liirch,  and  Wood  v.  Norman,  Rolls,  7  and 
8  March,  1804  ;  the  decree  in  which  case 
does  not,  however,  authorise  tlie  observa- 
tion ;  but  the  author  conceives  it  to  follow, 
from  what  fell  from  the  Master  of  the 
Rolls  at  the  hearing.]  Whenever,  there- 
fore, two  persons  agree  to  purchase  an 
estate,  it  should  be  stipulated  m  the  agree- 


ment, that  if,  by  the  default  of  either  of 
ihem,  the  other  shall  be  compelled  to  pay 
the  whole  or  greater  part  of  the  purchase- 
money,  the  estate  snail  be  conveye<l  to 
him,  and  he  shall  hold  the  entirety  against 
the  other  and  his  heirs  ;  unlens  he  or  they 
shall,  within  a  stated  time,  repay  the  sum 
advance<l  on  their  account,  with  interest 
in  tlie  mean  time.  Rut  it  has  been  held, 
that  if  one  of  two  joint-tenants  of  a  lease 
renew  at  his  own  expense,  and  the  other 
party  i*epay  the  full  benefit  of  it,  the  one 
advancing  the  money  shall  have  a  charge 
on  the  other  moiety  of 'the  estate  for  a 
moiety  of  his  advances  on  account  of  the 
lines  ;  although  such  other  moietv  of  the 
estate  be  in  strict  settlement  at  the  time 
of  the  renewal.  The  case  was  considered 
to  fall  within  the  principle,  upon  which 
mortgagees,  who  renew  leasehold  interests, 
have  been  decreed  entitled  to  charge  the 
amount  upon  the  lands."  Hamilton  v. 
Denny,  1  Rail  &  Beat.  199. 

'■^  See  Gladstone  v.  Rirley,  2  Meriv.  403. 

3  See  Rugdeu  on  Vendors,  ch.  26,  §  10, 
pp.  720,  721  (7th  edit.) ;  ante,  §  79»  I. 

*  Hiblwrt  V.  f'ooke,  1  Sim.  &  Stu.  5.'i2. 
Rut  see  Floyer  r.  Runkes,  8  Kq.  116. 
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So,  where  a  party,  lawfully  in  possession  under  a  defective  title,  has 
made  permanent  improvements,  if  relief  is  asked  in  equity  by  the 
true  owner,  he  will  be  compelled  to  allow  for  such  improvements.^ 
So  money,  boTid  fide  laid  out  in  improvements  on  an  estate  by  one 
joint-owner,  will  be  allowed  oq  a  bill  by  the  other,  if  he  ask  for  a 
partition.-  So,  if  the  true  owner  stands  by,  and  suffers  improve- 
ments^to  be  made  on  estate,  without  notice  of  his  title,  he  will 
not  be  permitted  in  equity  to  enrich  himself  by  the  loss  of  anothCTj 
but  the  improvements  will  constitute  a  lien  on  the  estate.*  For 
it  has  been  well  said :  "  Jure  naturae  sequum  est,  neminem  cum 
alteries  detrimento  et  injurisL  fieri  locupletiorem."  *  A  fortiori  this 
doctrine  will  apply  to  cases  where  the  parties  stand  in  a  fiduciary 
relation  to  each  other ;  as,  where  an  agent  stands  by,  and  without 
notice  of  his  title,  suffers  his  principal  to  spend  money  in  improve- 
ments upon  the  agent's  estate.^ 

§  1238.  In  all  cases  of  this  sort,  however,  the  doctrine  proceeds 
upon  the  ground,  either  that  there  is  some  fi-aud,  or  that  the  aid 
of  a  co\irt  of  equity  is  required  ;  for  if  a  party  can  recover  the  estate 
at  law,  a  court  of  equity  will  not,  unless  there  is  some  fraud,  relieve 
a  purchaser,  or  bond  fide  possessor,  on  account  of  money  laid  out  in 
repairs  and  improvements.® 

§  1239.  The  civil  law  seems  to  have  proceeded  upon  a  far  broader 
principle  of  natural  justice.  For,  by  that  law,  any  bond  fide 
possessor,  as,  for  instance,  a  creditor,  who  had  laid  out  money  in 
preserving,  repairing,  or  substantially  improving  an  estate,  was 
allowed  a  privilege  or  lien  for  such  meliorations.  '*  Creditor  qui 
ob  restitutionem  ajdificiorum  crediderit,  in  pecuniam,  quam  credi- 
derit,  privilegium  exigendi  habebit.^  Pignus  insulee,  creditor!  datum, 
qui  pecuniam  ob  restitutionem  aedificii  exstniendi  mutuam  dedit,  ad 
eum  quoque  pertinebit,  qui  redemptori,  domino  mandante,  nummos 
ministravit"  ^  Indeed,  Domat  lays  it  down,  as  a  general  doctrine, 
that  those  whose  money  has  been  laid  out  on  improvements  of  an 
estate,  such  as  making  a  plantation,  or  erecting  buildings  upon  it, 
or  augmenting  the  apartments  of  a  house,  or  for  other  like  causes, 
have,  by  the  civil  law,  a  privilege  upon  those  improvements,  as  upon 
a  purchase  with  their  own  money.' 

1  Robinson  v,  Bidlev,  6  Mad.  3.     See  721,  722  (7th  edit.);  id.  ch.  22,  §  1,  voL 

also  Attorney-Generari*.  Balliol  College,  3,  pp.  486,  437  (10th  edit.). 
9  Mod.  411.  'Dig.  Lib.  12,  tit.  1,  1.  25  ;  1  Domat, 

*  Swan  V.  Swan,  8  Price,  618.  B.  3,  tit.   1,  §  6,  arts.   5,   7  ;  Bright  n 
3  Shine  v.  Gough,  1  B.  &  Beatt   444  ;  Boyd,  1  Story,  478,  494  to  497. 

Cawdor  (Lord)  v.  Lewis,  1  Younge  k  Coll.  »  Dig.  Lib.  20,  tit.  2,  1.  1  ;  1  Domat, 

427  :  ante,  §§  885,  387,  388,  799  a,  799  b.        B.  8,  tit.  I,  §  5,  arts.  5  to  7  ;  anU,  §  1237, 

*  Dig.  Lib.  50,  tit.  17,  1.  206.  note. 

*  Lord  Cawdor  v.  Lewis,  1  Younge  &  »  1    Domat,   B.   3,  tit.  1,  §  5,  art.  7  ; 
Coll.  427.                                                            atiie,  §  1237,  note. 

**  Sugden  on  Vendors,  ch.  16,  §  10,  pp. 
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140.  In  the  first  place,  in  respect  to  repairs,  improvements,  and 

sements  upon  personal  property.     Here  the  civil  law  gave  a 

)ge  or  lien  upon  the  thing  in  favour  of  all  ai-tificers  and  other 

is,  who  had  laid  out  their  money  in  such  meliorations.     Thus, 

|iid:  "Quod  (Juis  navis  fabricandae,  vel  emendse,  vel  armandae, 

struendse,  caus4,  vel  quoquo  modo  crediderit,  vel  ob  navem 

am  petat,  habet  privilegium  post  fiscura/'  ^     But  there  is  no 

privilege  or  lien  recognised  in  English  law. 

142.  Upon  another  point,  some  diversity  of  judgment  has  been 

ised ;  and  that  is,  how  far,  as  between  part-owners,  a  lien  exists 

I  ship  itself  for  any  expenses  incurred  by  one  or  more  of  them 

1  their  shares  in  building,  repairing,  or  fitting  out  the  ship  upon 

i  voyage.*     In  respect  to  the  proceeds  of  the  joint  adventure  on 

yage,  no  doubt  seems  to  be  entertained  that  they  are  liable  to 

sbursements  and  charges  of  the  outfit,  in  the  nature  of  a  lien, 

erefore,  that  no  part-owner  can  take  any  portion  of  the  profits, 

ifter  such  expenditures  are  paid  and  deducted.     In  this  respect 

krt-owners  are  treated  as  partners  in  the  joint  adventure.     But 

Aint,  whether  the  ship  itself  is  liable  for  such  expenditures,  as 

^  tuting  a  lien  on  it,  turns  upon  somewhat  difierent  considera- 

Lord  Hardwicke  held,  that  the  ship  was  so  liable ;  and  that 

art-owners  of  a  ship,  although  tenants  in  common,  and  not 

tenants,  have  a  right,  notwithstanding,  to  consider  the  chattel  as 

n  partnership,  and  liable,  as  partnership  eflfects,  to  pay  all  debts 

iver,  to  which  any  of  them  are  liable  on  account  of  the  ship.* 

Eldon  has  expressed  a  directly  contrary  opinion ;  and  has  held 

lip  not  to  be  liable  for  such  expenditures.* 


g.  Lib.  42,  tit.  5,  L  34,  36 ;  1  Domat, 
it.  1,  §  5,  arts.  7,  9  ;  Story,  Comm. 
>^cy,  §§  355  to  357  ;  aTite,  §  506. 
bott  on  Shipp.  Pt.  2,  ch.  2,  §  10, 
§  11,  p.  109  (edit.  1829)  ;  Ex  parte 

3  Kose,  Cas.  91  ;  Watkinson  v. 
diston,  2  P.  WUl.  367  ;  Stewart  v. 
I  Dow,  29.  See  Uussey  v.  Christie, 
».  594 ;  JBx  parU  Halkett,  3  V.  k 
135. 

Kldington  v,  Halkett,  1  Yes.  497, 
It's  Supplement,  206,  206  ;  Abbott 
ipping,  Pt.  1,  ch.  3,  §  10,  p.  78 
82»). 

:  jHirU  Younge,  2  Ves.  k  B.  242  ; 
rte  Harrison,  2  Rose,  Cas.  76,  78. 
)bott,  in  his  Treatise  on  Shipping, 
ted  doubts  as  to  the  correctness  of 
[ai^lwicke's  judgment  Lord  Eldon, 
yarte  Younge,  2  Ves.  k  Beam.  242, 
1  Mr.  Abbott's  doubts  ;  and  the 
a  of  the  latter  having  been  omitted 

last  English  edition,  1  take  the 
to  restore  them.  They  are  as  fol- 
**  It  seems  to  have  been  considered, 
art-owners  might   have   a  lieu   ou 


each  other's  shares  of  a  ship,  as  pai'tners 
in  trade  have  on  each  other^s  shares  of 
their  merchandise.  But  I  do  not  find  this 
point  to  have  been  ever  decided ;  and 
there  is  a  material  difference  between  the 
two  cases.  Partners  are,  at  law,  joint- 
tenants  of  their  merchandise.  One  may 
dispose  of  the  whole  property.  But  part- 
owners  are  tenants  in  common  of  a  ship. 
One  cannot  sell  the  share  of  another. 
And,  if  this  general  lien  exists,  it  must 
prevail  against  a  purchaser,  even  without 
notice  ;  which  does  not  seem  consistent 
with  the  nature  of  the  interest  of  a  tenant 
in  common.  It  is  true,  indeed,  that  as 
long  as  the  ship  continues  to  bo  employed 
by  the  same  persons,  no  one  of  them  can 
be  entitled  to  partake  of  the  profits,  until 
all  that  is  due  in  respect  to  the  part  he 
holds  in  the  ship  has  been  discharged. 
But,  as  one  part-owner  cannot  compel 
another  to  sell  the  ship,  there  does  not 
appear  to  be  any  mode  by  which  he  can 
enforce  against  the  others  share  of  the 
sliip,  in  specie,  the  payment  of  his  part  of 
the  expenses." 
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§  1243.  Another  species  of  tacit  or  implied  trust,  or,  perhaps, 
strictly  speaking,  of  tacit  or  implied  pledge  or  lien,  is  that  of  each 
partner  in  and  upon  the  partnership  property,  whether  it  consists  of 
lands,  or  stock,  or  chattels,  or  debts,  as  his  indemnity  against  his 
joint  debts,  as  well  as  his  security  for  the  ultimate  balance  due  to  him 
for  his  own  share  of  the  partnership  effects.^  We  have  already  had 
occasion  to  allude  to  this  sort  of  lien,^  in  considering  joint  purchases 
in  the  name  of  one  partner  ;  and  it  is  only  necessary  here  to  refer  to 
it  in  this  more  general  form. 

§  1244.  Another  class  of  implied  liens  or  trusts  arises,  where 
property  is  conveyed  inter  vivos,  or  Ls  bequeathed  or  devised  by  last 
will  and  testament,  subject  to  a  charge  for  the  payment  of  debts,  or  to 
other  charges  in  favour  of  third  persons.  In  such  cases,  although  the 
charge  is  treated,  as  between  the  immediate  parties  to  the  original 
instrument,  as  an  express  trust  in  the  property,  which  may  be 
enforced  by  such  parties  or  their  proper  representatives  ;  yet,  as 
between  the  trustee  and  cestuis  que  trvM,  who  are  to  take  the 
benefits*  of  the  instrument,  it  constitutes  an  implied  or  constructive 
trust  only  ;  a  trust,  raised  bj'  courts  of  equity  in  their  favour,  as  an 
interest  in  rem,  capable  of  being  enforced  by  them  directly  by  a  suit 
brought  in  their  own  names  and  right.  Thus,  for  example,  if  a 
devise  is  made  of  real  estate,  charged  with  the  payment  of  debts 
generally,  it  may  be  enforced  by  any  one  or  more  creditors  against 
the  devisee,  although  there  is  no  privity  of  contract  between  him  and 
them.^ 

§  1245.  There  is,  also,  a  distinction  between  a  devise  of  an  estate 
in  trust,  to  pay  debts  and  other  charges,  and  a  devise  of  an  estate 
charged  with,  or  subject  to,  debts  or  other  charges.  In  the  former 
case,  the  devise  is  construed  to  be  a  mere  trust  to  pay  the  debts  or 
other  charges,  giving  no  beneficial  interest  to  the  devisee,  but  holding 
him,  after  the  debts  and  charges  are  paid,  a  mere  trustee  for  the 
heir,  as  to  the  residue.  In  the  latter  case,  the  devise  is  construed  to 
convey  the  who}e  beneficial  interest  to  the  devisee,  subject  only  to 
the  payment  of  the  debts,  or  other  charges.  The  distinction  may 
seem  nice ;  but  it  is  clearly  established  «as  a  matter  of  intention.* 


»  West  r.  Skipp,  1  Ves.  239,  456  ;  Uke 
r.  Gibson,  1  Eq.  Abr.  A.  3,  pp.  290,  291  ; 
ante,  §§  674,  675  ;  post,  §  1253. 

-  AnU,  §  1207  ;  jmt,  §  1253.  Sec  also 
ante,  §§  674,  675. 

5  See  Kinj(  r.  Den  won,  1  Ves,  k  B. 
272,  276. 

*  K'lugt.  Deuison,  1  Ves.  &  Beam.  273; 
Hill  V.  Bishop  of  London,  1  Atk.  620  ;  2 
Mad.  Pr.  Ch.  112.  Lord  Eldon,  in  King 
V.  Denison,  1  Ves.  &  Beam.  272,  stated 
this  distinction  in  a  very  clear  manner. 
'*  But  I  will  here,"  .said  he,  "  jioint  ont 


the  nicety  of  distinction,  as  it  appears  to 
roe,  upon  which  this  court  has  gone.  If 
I  give  to  A.  and  liis  heire  all  my  real 
estate,  charged  with  m^*  debts,  tliat  is  a 
devise  to  him  for  a  particular  puq>ose,  but 
not  for  that  purpose  only.  If  the  devise 
is  upon  trust  to  pay  my  debts,  that  is  a 
devise  for  a  particular  puiftose  and  nothing 
more  ;  and  the  effect  of  those  two  modes 
admits  just  this  difference.  The  former  is 
a  devise  of  an  estate  of  inheritance  for  the 
pur))08e  of  giving  the  devisee  the  beneficial 
interast  subject   to  a  particular  purpase. 


§  1243—1247.] 
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§  1246.  Chains  of  the  nature  which  we  are  now  considering,  are 
often  created  by  the  express  and  positive  declarations  of  deeds  and 
wills ;  but  they  not  infrequently  also  arise  by  implication  from 
genera]  forms  of  expression  used  in  such  instruments.  Thus,  in  cases 
of  wills,  a  testator  often  devises  his  estate,  "  after  payment  of  his 
debts  ;"  or  "his  debts  being  first  paid ;"  or  he  begins  by  directing, 
"  that  all  his  debts  shall  be  paid;"  and  afterwards  he  makes  a  full 
disposition  of  his  estate.  The  question  in  such  cases  has  often 
arisen.  Whether  his  debts  are  to  be  treated  as  a  charge  upon  his  real 
estate  ;  or,  in  other  words,  Whether  he  has  given  all  his  real  estate 
to  the  devisees,  subject  to,  and  chargeable  with,  his  debts,  in  aid  of 
his  personal  estate.  The  settled  doctrine  now  is,  that  the  debts,  in 
all  such  cases,  constitute,  by  implication,  a  charge  on  the  real  estate ;  ^ 
for,  whether  the  direction  be  in  the  introduction  or  in  any  other  part 
of  the  will,  that  all  the  debts  of  the  testator  shall  be  paid,  or  the 
devise  be  of  his  real  estate  after  the  payment  of  all  his  debts,  it  is 
deemed  equally  clear,  that  he  intends  that  all  his  debts  shall  be  paid  ; 
which,  in  case  of  a  deficiency  of  his  personal  assets,  can  be  done  only 
by  charging  his  real  estate.  The  testator  is  thus  deemed  to  intend 
to  perform  an  act  of  justice,  before  he  does  an  act  of  generosity.  This 
course  of  decision  has  undoubtedly  been  produced  by  a  strong  desire, 
on  the  part  of  courts  of  equity,  to  prevent  gross  injustice  to  creditors 
and  to  compel  debtors  to  do  that  which  is  morally  right  and  just ;  or, 
as  it  has  been  expressly  said,  that  men  may  not  sin  in  their  graves.^ 

§  1247.  The  principal  exceptions  to  this  doctrine  seem  to  be  redu- 
cible to  two  heads :  first,  where  the  testator,  after  generally  directing, 
his  debts  to  be  paid  (without  charging  any  funds  expressly),  has  pro- 
vided or  pointed  out  a  specific  fund  for  that  purpose;*  secondly, 
where  the  debts  are  directed  to  be  paid  by  the  executors,  and  no 


The  latter  is  a  deyise  for  a  particular  pur- 
pose with  no  intention  to  give  him  any 
Mneficial  interest.  Where,  therefore,  the 
whole  legal  interest  is  given  for  the  pur- 
pose of  satisfying  trusts  expressed,  and 
those  trusts  do  not  in  their  execution  ex- 
haust the  whole,  so  much  of  the  beneficial 
interest  as  is  not  exhausted  belongs  to  the 
heir.  But,  where  the  whole  legal  interest 
is  given  for  a  particular  purpose,  with  an 
intention  to  give  to  the  devisee  of  the 
legal  estate  the  beneficial  interest,  if  the 
whole  is  not  exhausted  by  that  particular 
purpose,  the  surplus  goes  to  the  devisee  ; 
as  it  is  intended  to  be  given  to  him." 

»  King  V.  Denison,  1  Ves.  &  B.  273, 
274  ;  Knightly  v.  Knightly,  2  Ves.  Jr. 
828 ;  Shaflcross  v.  Findon,  8  Yes.  788  ; 
Clifford  V,  Lewis,  6  Mad.  Pr.  Ch.  83  ; 
Graves  v.  Graves,  8  Sim.  48,  64  to  56. 
This  last  case  was  exceedingly  strong. 
The  testator  by  his  will,  directed  all  his 
debts,  legacies,  and  personal  charges  to 


be  paid  as  soon  as  eonyeniently  might 
be  alter  his  death  ;  afterwards  he  devoted 
a  particular  estate  to  the  payment  of 
his  debts,  legacies,  and  personal  charges 
in  aid  of  his  personal  estate ;  and  ne 
decreed  the  residue  of  his  estates  in  strict 
settlement.  It  was  held,  that  the  pre- 
liminary words  chained  all  his  real 
estate ;  and  that  the  subsequent  words 
did  not  cut  down  the  intent  to  the  par- 
ticular estate,  but  that  all  the  real  estate 
was  liable,  if  the  specific  real  estate  would 
not  pay  all  the  debts,  legacies,  and  per- 
sonal charges.  Dover  v.  Gregory,  10 
Simons,  893  ;  Parker  v,  Marchant,  1 
Younge  and  ColL  New  R.  290. 

3  Thomas  v.  Britnell,  2  Yes.  814  ;  Price 
V.  North,  1  Phillips,  Ch.  83. 

3  Thomas  v,  Britnell,  2  Yes.  818.  But 
see  Graves  v.  Graves,  8  Sim.  48  ;  supra, 
§  1246,  note  (1) ;  Price  v.  North,  1  Phil- 
lips,  88. 
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lands  are  devised  to  them,  to  which,  by  implication,  the  debts  could 
be  attached.^  Each  of  these  exceptions  proceeds  upon  the  same 
ground  of  presumed  intention  in  the  testator.  If  the  testator  assigns 
a  specific  fund  for  the  payment  of  his  debts,  that  (naturally  enough) 
is  constiiied  to  exclude  any  intention  to  appropriate  a  more  general 
fund  for  the  same  purpose ;  "  Expressio  unius  est  exclusio  alterius."  * 
If  the  testator  directs  a  particular  person  to  pay,  he  is  presumed  ia 
the  absence  of  all  other  circumstances,  to  intend  him  to  pay  out  of 
the  funds,  with  which  he  is  intrusted,  and  not  out  of  other  funds 
over  which  he  has  no  control  If  the  executor  is  pointed  out  as  the 
person  to  pay,  that  excludes  the  presumption  that  other  persons, 
not  named,  are  required  to  pay.'  The  distinction  seems  very  nice ; 
but  it  is  intelligible  in  theory,  however  difficult  it  may  be  in  its 
application  to  particular  cases. 

§  1247  a.  Perhaps  it  would  have  been  more  satisfactory,  and  con- 
formable to  the  real  intention  of  the  testator,  in  all  cases  of  this  sort, 
to  have  held,  that  where  the  testator  directed  all  his  debts  to  be 
paid,  without  specifying  any  particular  fund,  out  of  which  they  were 
exclusively  to  be  paid,  it  should,  in  the  absence  of  all  positive 
controlling  words,  be  construed  as  a  general  declaration,  that  all  his 


*  Brydgea  v.  Landeti,  cited  3  Ves.  Jr. 
560 ;  Keeling  i'.  Brown,  6  Ves.  259 ; 
Powell  V.  Robins,  7  Ves.  209  ;  "Willon  r. 
Lancaster.  3  fiuss.  108  ;  2  Powell  on  De* 
vises,  by  Jarman,  ch.  84,  p.  654  ;  Symons 
V.  James,  2  Younge  k  ColL  New  R.  301. 
See  Wisden  v.  Wisden,  2  Sm.  k  G.  396  ; 
Cook  V.  Dawson,  8  De  G.,  F.  &  J.  127. 

-  But  see  Graves  r.  Graves,  8  Sim.  48, 
54  to  56  ;  ante,  §  1246,  note. 

■  The  same  general  doctrines,  witli  the 
like  exceptions,  will,  perhaps,  apply  to 
cases,  where  legacies  as  well  as  debts  are  in 
c^uestion,  although  formerly  a  distinction 
was  certainly  taken  between  them.  See 
Knightly  r.  Knightly,  2  Ves,  Jr.  328  : 
Chitty  i\  Williams,  3  Ves.  651  ;  Keeling 
t\  Brown,  5  Ves.  361  ;  Davis  v.  Gardner, 
2  P.  Will.  187,  and  Mr.  Cox's  note  (1) ; 
IVott  V.  Vernon,  Pi-ec.  Ch.  430  ;  2  Powell 
on  Devises,  by  Jarman,  ch.  34,  pp.  659  to 
663  ;  1  Roper  on  Legacies,  by  Whito,  ch. 
12,  §  2,  pp.  574  to  595  ;  Gallimore  v.  Gill, 
2  Sm.  &  G.  158  ;  Francis  i*.  Clemow,  Kay, 
435  ;  Harris  v,  Watkins,  id.  438.  Where 
the  executor  is  devisee  ot  the  real  estate,  a 
direction  to  him  to  pay  debts  and  legacies 
will  amount  to  a  charge  of  both  debts  and 
legacies  on  the  real  estate.  Aubrey  v. 
Middleton,  2  Eq.  Abr.  497,  pi.  16  ;  Alcock 
V.  Sparhawk,  2  Vem.  228 ;  8.  c.  1  Eq. 
Abr.  198,  pi.  4  ;  Barker  v.  Duke  of  Devon- 
shire, 3  ileriv.  310  ;  2  Powell  on  Devises, 
•by  Jannan,  ch.  34,  pp.  657,  658.  Hart- 
land  V.  Muixell,  27  Beav.  204.  But,  if  a 
limited  interest  were  given  in  the  realty 


to  the  executor,  or  to  one  of  the  executors 
only,  it  might  bo  different.  See  Keeling 
tj.  Brown,  5  Ves.  359.  Where  a  testator 
devised. his  lands  in  trust  to  be  sold,  de- 
claiiug  that  the  produce  should  go  in  t)ic 
same  manner  as  the  personal  estate,  and 
afterwards  he  made  a  uequest  of  his  per- 
sonal estate,  "after  payment  of  his  debts ; " 
it  was  held  that  the  real  estate  was  charged 
with  the  debts.  Kidney  v,  Coussmaker,  1 
Ves.  Jr.  436.  A  devise  of  the  residue  of 
the  testator^s  estate,  with  a  previous  direc- 
tion to  pay  debts  and  legacies,  will  amount 
to  a  charge  upon  the  real  estate.  Hassel 
V.  Hassel,  2  Dick.  526  ;  Aubrey  i?.  Middle- 
ton,  2  Eq.  Abr.  497,  p.  16  ;  Bench  r. 
Biles,  4  Mad.  187  ;  2  Powell  on  Devises, 
by  Jarman,  ch.  34,  pp.  657,  661.  The 
distinctions  in  many  uf  the  cases  are  ex- 
tremely nice  ;  and  it  is  not .  practicable  to 
give  them  at  large  without  occupying  too 
large  a  space  in  this  work.  See  also  Hen- 
jfl  V.  Whitaker,  3  Russ.  343  ;  Dover  r. 


ve 


Gregoiy,  10  Simons,  393.  In  Wasse  v. 
Weslingtou,  3  Myl.  k  Keen,  495,  it  was 
held,  that  where  a  testator  directs  that 
his  debts  and  general  expenses  are  to  be 
paid  by  his  executors,  it  is  primdfcuHe  to  be 
considered  that  he  means  the  payment  to 
be  made  by  them  out  of  the  funds  which 
come  to  their  hands  as  executors.  Whether 
he  intends  that  all  property  which  he  gives 
to  his  executors  shall  be  subject  to  the 
payment  of  his  debts  and  legacies  must  be 
gathered  from  the  whole  will.  See  ante, 
§  566  r,  note. 


§  1247  a.] 
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debts  should  be  paid  out  of  his  estate,  whether  real  or  personal  (the 
latter  being  the  primary,  and  the  former  the  secondary  fund,  for  this 
purpose),  without  any  regard  to  the  person,  who  might  be  directed  as 
executor,  or  otherwise,  to  pay  them  ;  except  that  he  was  to  be  deemed 
the  immediate  trustee,  or  conduit,  through  whom  the  duty  was  to  be 
discharged.  But  whether  this  suggestion  be  well  founded  or  not,  it 
is  certain,  that  the  more  recent  authorities  do  not  appear  to  place 
any  stress  upon  the  fact,  that  the  executor  is  himself  directed  to  pay 
the  debts,  if  he  be  also  devisee  of  the  estate,  or  residup-ry  legatee 
and  devisee,  as  well  as  executor ;  for,  in  such  a  case,  the  presumption, 
that  he  is  solely  to  pay  out  of  the  personal  estate,  or  funds  in  his 
hands,  as  executor,  is  repelled  by  showing  that  the  real  estate  is  also 
under  his  control  and  management.  Therefore,  where  the  testator 
by  his  will,  directed  all  his  just  debts  and  funeral  charges  to  be  paid 
and  satisfied,  by  his  executor  thereinafter  named,  and  then,  after 
giving  legacies  and  an  annuity,  he  gave  all  his  real  and  personal 
estate  to  his  nephew  A.,  and  absolutely  appointed  him  executor ;  it 
was  held,  that  the  debts  were  chargeable  on  the  real  estate.^  So, 
where  the  testator  ordered  all  his  just  debts  and  funeral  charges,  and 
the  charges  of  proving  his  will,  to  be  fully  discharged  by  his  executor, 
thereinafter  named ;  and  after  giving  several  pecuniary  legacies,  he 
devised  to  his  son  A.  all  his  copyhold  estates  which  had  been 
surrendered  to  the  use  of  his  will,  and  gave  him  the  rest  and  residue 
of  his  estate  and  effects  of  what  nature  or  kind  soever,  and  appointed 
him  sole  executor  and  residuary  legatee  ;  it  was  held,  that  the  debts 
were  chargeable  upon  the  real  estate.- 


»  Henvell  v.  Whitaker,  3  Russ.  348  ; 
Finch  V.  Hatteraley,  3  Rnss.  846,  note. 

*  Dover  v.  Gregory,  10  Simons,  393, 
309.  On  this  occasion,  the  Vice-chan- 
cellor (Sir  L.  Shadwell)  said  :  **  I  perfectly 
well  recollect,  that  the  case  of  Henvell  v. 
Whitaker  was  argued  with  great  earnest- 
ness, on  both  sides  ;  and,  I  must  say, 
that,  in  my  opinion,  the  decision  in  that 
case  is  right.  I  am  willing  that  this  will 
Rhould  be  construed  accoraing  to  the  in- 
tention of  the  testator.  First  of  all,  there 
is  a  plain  intention  that  the  executor 
should  pay  the  debts,  and  the  funeral  ex- 
penses, of  course  ;  and  it  does  not  amount 
to  an  evidence  of  intention,  that  he  is  not 
to  pay  the  debts,  because  he  is  to  pay  the 
funeral  expenses.  And,  as  the  testator 
says:  'I  order  and  ordain,  that  all  my 
just  debts  and  funeral  expenses,  and  the 
charges  of  proving  this  my  will,  shall  be 
fully  dischan^ed  By  my  executor  herein- 
nfter  named,  he  denotes  an  intention, 
that  his  executor  should  pay  his  debts, 
and  should  pay  them  by  the  means  which 
the  testator  lias  supplied  him  with,  either 
by  gift  of  property  or  by  suffering  it  to 


descend.  If  the  heir  had  been  a  stranger, 
there  would  have  been  sufficient,  in  the  will 
to  enable  him  to  take  the  fee.  There  is 
an  intention  that  he  should  pay  the  debts ; 
and  the  fact,  that  the  testator  gives  the 
copyholds  without  words  of  inheritance, 
shows  that  he  meant  that  the  debts  should 
be  paid  out  of  the  copyholds.  The  court, 
in  construing  a  will,  is  bound  to  give  a 
meaning  to  every  wonl,  if  it  can,  and  not 
to  reject  any  words  as  being  surplusage,  if 
it  can  be  avoided.  I  admit,  that  the 
expression,  *  residuary  legatee,*  ordinarily, 
would  apply  to  a  person,  who  is  to  take 
the  undisposed-of  personal  estate.  But, 
where  the  testator  nas  given  all  the  rest 
and  residue  of  his  estate  and  effects  what- 
soever and  wheresoever,  or  of  what  nature 
or  kind  soever,  xmto,  and  to  the  use  of  his 
son,  John  Ayer,  and  then  says,  *  whom  I 
here  appoint  sole  executor  and  residuary 
legatee  of  this  my  will,'  those  words  may 
be  fairly  construed  to  mean,  that  he  in- 
tended his  son  should  take  all  his  property 
of  every  description,  which  he  had  not 
before  given.  I  think,  that  I  am  bound 
by  the  case  of  Henvell  r.  Whitaker,  to 

8  K  2      - 
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1247  6.  As  to  when  executors  who  have  land  devised  to  them,  are 
bound  to  pay  debts,  and  consequently  to  sell,  see  Bailey  v.  Bailey,^ 
where  the  law  was  summarised  by  Mr.  Justice  Fiy  as  follows : — 
"  When  there  is  a  directioQ  that  the  executors  shall  pay  the  testator  s 
debts,  followed  by  a  gift  of  all  his  real  estate  to  them,  either  bene- 
ficially or  on  trust,  all  the  debts  will  be  payable  out  of  all  the 
estate  so  given  to  them.  The  same  rule  applies,  whether  the 
executors  take  the  whole  beneficial  interest,  as  in  Henvell  v. 
Whitaker,-  or  only  a  life  interest,  as  in  Finch  v.  Hattersley,'  or  no 
beneficial  interest  at  all,  as  in  Hartland  v.  Murrell."  ^  In  a  later 
case,^  in  which  the  above  statement  of  the  law  was  quoted  and 
approved,  it  was  held  by  Sir  G.  Jessel,  M.  R,  that  after  the  lapse  of 
twenty  years,  the  purchaser  from  executors  who  are  also  devisees, 
is  bound  and  entitled  to  presume  that  the  debts  have  been  paid, 
and  the  power  of  sale  consequently  extinguished.^ 

§  1248.  Another  class  of  implied  liens  or  trusts  arises,  or  rather 
is  continued  by  implication,  where  a  party,  who  takes  an  estate 
which  is  already  subject  to  a  debt,  or  other  charge,  makes  himself 
personally  liable  by  his  own  express  contract  or  covenant  for  the 
same  debt  or  charge.  In  such  a  case  the  original  lien  or  charge 
is  not  only  displaced  thereby,  but  the  real  estate  is  treated  through- 
out as  the  primary  fund.  So,  that,  in  case  of  the  death  of  the 
debtor,  as  between  his  heirs,  devisees,  and  distributees,  the  debt, 
if  paid  out  of  his  personal  assets,  will  still  be  deemed  a  primary 
charge  upon  the  real  estate ;  and,  as  such,  followed  in  favour  of 
creditors,  legatees,  and  others  entitled  to  the  personal  assets.^  Thus, 
for  example,  where  a  settlor,  upon  a  marriage  settlement,  created  a 
trust  term  in  his  real  estate  for  the  raising  of  portions,  and  also 
covenanted  to  pay  the  amount  of  the  portions ;  it  was  held  to  be 
a  charge  primarily  on  the  real  estate;  and  the  personal  estate  to 
be  auxiliary  only.  On  that  occasion  it  was  said,  by  the  Master  of 
the  Rolls  (Sir  William  Grant),  "  It  is  difficult  to  conceive,  how  a 
man  can  make  himself  a  debtor  (although  by  the  same  instrument 
he  charges  the  real  estate),  without  subjecting  his  pei*sonal  assets 
in  the  first  instance  to  the  payment  of  the  debt.  Here  the  settlor 
certainly  makes  himself  a  debtor  by  his  covenant.  Where  a  person 
becomes  entitled  to  an  estate  subject  to  a  charge,  and  then  covenants 
to  pay  it,  the  charge  still  remains  primarily  on  the  real  estate  ;  and 

hold,   that  the  debts,   in  this  case,  arc  ^  3  Russ.  345  a. 

charged  on  the  copyholds.*'    See  Parker  v.  ■*  27  Beav.  204. 

Marchant,  1  Younge  k  Coll.  New  R.  290.  *  In  re  Tanqueray-Williaume  and  Lan- 

See,  as  to  when  the   personal  estate  is  dau,  20  Ch.  D.  465. 

deemed  exonerated  by  a  charge  of  debts  ^  If  there  is  a  beneficiary  in  possession 

upon  tlie  real  estate,  Colvile  v.  Middleton,  the  presumption  may  arise  sooner.  Strong- 

8  Beavan,  670.  hill  v.  Anstey,  1  De  G.,  M.  &  G.  686. 

»  12  Ch.  D.  268,  273.  7  Ante,  §§  574,  1003  ;  1  Mad.  Pr.  Ch.  * 

>  8  Boss.  843.  397. 
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the  coveDant  is  only  a  collateral  security ;  because  the  debt  is  not 
the  original  debt  of  the  covenantor."  ^ 

§  1249.  It  may  be  considered  as  a  general  rule  (though  not  as 
a  universal  rule),  that  a  covenant  by  a  settlor,  to  convey  and  settle 
lands  (not  specifying  any  in  particular),  will  not  constitute  a  specific 
lien  on  his  lands ;  and  the  covenantee  will  be  deemed  a  creditor  by 
specialty  only.^  But  in  some  cases  of  this  sort  in  favour  of  a 
dowress,  courts  of  equity  have  established  a  lien  upon  real  pi*operty, 
by  what  has  been  called  a  very  subtle  equity,  where  perhaps,  it  would 
be  difficult  to  maintain  it  in  ordinary  ca^es.  Thus,  where  a  man 
before  marriage  gave  a  bond  to  convey  sufficient  freehold  or  copy- 
hold estates  to  raise  £600  per  annum  for  his  intended  wife,  in  bar 
of  dower ;  and  the  intended  wife,  by  a  memorandum  subscribed  to 
the  bond,  declared  her  free  acceptance  of  the  jointure  in  bar  and 
satisfaction  of  dower ;  and  the  marriage  took  effect,  and  the  husband 
died  without  having  conveyed  any  such  estates ;  it  was  decreed,  that 
she  should  be  deemed  a  specialty  creditor,  and  entitled  to  be  paid 
the  aiTears  of  her  annuity  out  of  his  personal  estate  in  the  course 
of  administration ;  and  if  that  was  not  sufficient,  then  out  of  the 
real  estates  in  the  settlement  of  which  he  was  tenant  in  tail, 
provided  such  deficiencies  did  not  exceed  the  amount  of  the  dower 
which  she  would  have  been  entitled  to  thereout,  in  case  she  had  not 
accepted  the  annuity  for  her  life.' 

§  1250.  Another  class  of  implied  tnists,  which  may  be  mentioned 
under  this  head,  is  that/  which  arises  under  contract  or  otherwise,  by 
operation  of  law  from  a  claim,  which  may  be  directly  enforced  at 
law  against  one  party,  but  to  the  due  discharge  of  which  another 


^  Lechmere  v.  Charlton,  15  Yea.  197, 
198. 

3  Suf^en  on  Vendors,  ch.  15,  §  4,  p. 
633  (7th  edit) ;  Freemoult  v.  Dedire,  1 
P.  Will.  429 ;  Finch  v.  Earl  of  Winchel- 
sea,  1  P.  Will.  277  ;  WUliams  v.  Lncas, 

1  P.  Will.  480,  Mr.  Cox's  note  (1) ;  s.  o. 

2  Cox,  160 ;  Berrington  v,  Evans,  8 
Yonnge  &  Coll.  384, 392.  Mr.  Fonblanque 
says  (1  Fonbl.  Eq.  B.  1,  ch.  5,  §  7,  note 
d)  that  a  corenant,  to  settle  or  convey 
particular  lands,  will  not  create  at  law  a 
lieu  upon  the  land.  But  in  equity  such  a 
covenant,  if  for  a  valuable  consideration, 
will  be  deemed  a  specific  lien  on  the  lands, 
and  decreed  against  all  persons  claiming 
under  the  covenantor,  except  purchasers 
for  a  valuable  consideration,  and  without 
notice  of  such  covenant.  For  which  he 
cites  Finch  v.  Earl  of  Winchelsea,  1  P.  Will. 
282;  Freemoult  v.  Dedire,  1  P.  Will. 
429 ;  Jackson  v,  Jackson,  4  Bru.  Ch.  462 
(which  turned  on  the  execution  of  a  power), 
and  Ck)ventry  v.  Coventry,  2  P.  'Will.  222 ; 
1  Str.  596 ;  Gilb.  I^,  160  ;  s.  c.  at  the 
end  of  Francis's  Maxims  in  Equity  (edit. 


1789).  He  adds  in  the  next  note  (2 
Fonbl.  Eq.  B.  1,  ch.  5,  §  7,  note  e),  that 
a  general  covenant  to  settle  lands  of  a  cer- 
tain value,  without  mentioning  an^  lands 
in  particular,  will  not  create  a  specific  lien 
on  any  of  the  lands  of  the  covenantor ; 
and,  therefore,  cannot  be  specifically  de- 
creed in  equity.  Freemoult  v.  Dedire,  1 
P.  WiU.  429.  But  if  the  covenantor  ex- 
pressly declare  the  settlement  to  be  in 
execution  of  his  power  over  lands,  though 
the  particular  land  to  be  charged  be  not 
specified,  equity  will  ascertain  tnem.  For 
which  he  cites  Coventry  v.  Coventry,  uW 
suprtL  This  apparent  exception  proceeds 
upon  the  ground  that  the  power,  being  to 
be  executed  out  of  particular  lands,  is  a 
specification,  when  executed,  of  the  par- 
ticuliur  lands  to  be  charged.  But  see  anU^ 
§  1181,  and  note. 

»  Foster  v,  Foster,  8  Bro.  Ch.  489,  498 : 
8.  c.  under  the  name  of  Tew  v.  Earl  ot 
Winterton,  1  Yes.  Jr.  451 ;  Sugden  on 
Yendors,  ch.  15,  §  4,  pp.  633,  684  (7th 
edit.):  1  Mad.  Pr,  Cb.  471,  472.  See 
ante,  §  1231. 
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party  is  ultimately  liable.  In  such  a  case,  a  court  of  equity  treats 
it  as  a  trust  by  the  party  ultimately  liable,  which  may  be  directly 
enforced  in  favour  of  the  party  ultimately  entitled  to  the  benefit  of 
it  In  other  words,  a  court  of  equity  will  make  the  party  imme- 
diately liable,  who  is,  or  may  be  at  law  or  in  equity,  made  ultimately 
liable.  Thus,  for  example,  if  a  chose  i/a  action^  not  negotiable  at  all, 
or  not  negotiable  by  the  local  law,  except  to  create  a  legal  right  of 
action  between  the  immediate  debtor  or  indorser,  and  his  immediate 
indorsee  or  assignee,  should  be  passed  to  a  remote  assignee  or  indorsee, 
the  latter  would  be  entitled  in  equity  directly  to  sue  the  party  who 
was  ultimately  or  circuitously  liable  for  the  debt  to  the  antecedent 
bolder  or  creditor.  Upon  the  same  ground,  if  a  trust  is  created  for 
the  benefit  of  a  party,  who  is  to  be  the  ultimate  receiver  of  the 
money  or  other  thing,  which  constitutes  the  subject-matter  of  the 
trust,  he  may  sustain  a  suit  in  equity  to  have  the  money  or  other 
thing  directly  paid  or  delivered  to  himself ;  for,  in  such  a  case,  he  is 
entitled  to  dispose  of  it  as  the  absolute  owner. 

§  1251.  Another  illustration  of  implied  tmsts  may  be  found  in  the 
common  case  of  a  suit  in  equity  by  a  creditor  of  an  estate,  to  recover 
his  debt  from  legatees  or  distributees,  who  have  received  payment 
of  their  claims  from  the  executor  (acting  by  mistake,  but  bond  jvde 
and  without  fault)  before  a  due  discharge  of  all  the  debts.  In  such 
a  case  the  executor,  who  has  so  distributed  the  assets,  may  be  sued 
at  law  by  the  creditor.  But  the  legatees  and  distributees,  although 
there  was  an  original  deficiency  of  assets,  are  not  at  law  suable  by 
the  creditor.  Yet  he  has  a  clear  right  in  equity,  in  such  a  case,  to 
follow  the  assets  of  th^  testator  into  theii*  hands,  as  a  trust  fund  for 
the  payment  of  his  debt.  The  legatee  and  distributee  are  in  equity 
treated  as  trustees  for  this  purpose ;  for  they  are  not  entitled  to  any 
thing,  except  the  surplus  of  the  assets  after  all  the  debts  are  paid. 
Besides,  they,  in  the  case  put,  being  ultimately  responsible  to  pay 
the  debt  to  the  executor  out  of  such  assets,  if  the  executor  should  be 
compelled  to  pay  it  to  the  creditor  by  a  suit  at  law,  may  be  made 
immediately  liable  to  the  creditor  in  equity.  But  the  other  is  the 
more  broad  and  general  ground,  as  the  creditor  may  sometimes  have 
a  remedy,  when  the  executor,  if  he  has  paid  over  the  assets,  might 
not  have  any  against  the  legatees  or  distributees.^ 

§  1253.  A  case  of  an  analogous  nature  is  that  of  partnership 
property,  on  which  the  joint  creditors,  in  case  of  insolvency,  are 
deemed  in  equity  to  have  a  right  of  priority  of  payment  before  the 
private  creditors  of  any  separate  partner.  The  joint  property  is 
deemed  a  trust  fund,  primarily  to  be  applied  to  the  discharge  of 

^  Anon.,  1  Vern.  162  ;  Newman  f.  Barton,  2  Vern.  205  ;  Noel  v.  Robinson,  1  Yenu 
94,  and  Mr.  Cox's  note  (1). 
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the  partnership  debts  against  all  persons  not  having  a  higher  equity.^ 
A  long  series  of  authorities  (as  has  been  truly  said)  has  established 
this  equity  of  the  joint  creditors,  to  be  worked  out  through  the 
medium  of  the  partners  ;^  that  is  to  say,  the  partners  have  a  right 
inter  ««,  to  have  the  partnership  property  first  applied  to  the 
discharge  of  the  partnership  debts,  and  no  partner  has  any  right 
except  to  his  own  share  of  the  residue ;  and  the  joint  creditors  are, 
in  case  of  insolvency,  substituted  in  equity  to  the  rights  of  the 
partners,  as  being  the  ultimate  ceatuis  que  trustent  of  the  fund  to 
the  extent  of  the  joint  debts.  The  creditors,  indeed,  have  no  lien  ; 
but  they  have  something  approaching  to  a  lien,  that  is,  they  have 
a  right  to  sue  at  law,  and  by  judgment  and  execution,  to  obtain 
possession  of  the  property;^  and  in  equity,  they  have  a  right  to 
follow  it,  as  a  trust,  into  the  possession  of  all  persons  who  have 
not  a  superior  title.  But,  in  the  mean  time,  the  creditors  cannot 
prevent  the  partners  from  transferring  it  by  a  bond  fide  aliena- 
tion. 

§  1254.  Having  considered  some  of  the  more  important  classes 
of  implied  trusts,  arising  from  the  presumed  intention  of  the  parties, 
we  may  next  pass  to  the  consideration  of  their  implied  trusts  (or 
perhaps,  more  properly  speaking,  their  constructive  trusts),  which 
ai'e  independent  of  any  such  intention,  and  are  forced  upon  the 
conscience  of  the  party,  by  the  mere  operation  of  law.  Some  cases 
of  this  sort  have  been  already  incidentally  mentioned  under  former 
heads,  but  a  concise  review  of  the  general  doctrine  seems  indispen- 
sable in  this  place,  to  a  thorough  understandiug  of  Equitable 
Jurisdiction.* 

§  1255.  One  of  the  most  common  cases  in  which  a  court. of  equity 
acts  upon  the  ground  of  implied  trusts  in  invitv/m  is,  where  a  party 
has  received  money  which  he  cannot  conscientiously  withhold  from 
another  pai-ty.*  It  has  been  well  remarked  that  the  receiving  of 
money,  which  consistently  with  conscience  cannot  be  retained,  is  in 
equity  sufficient  to  raise  a  trust  in  favour  of  the  party  for  whom,  or 
on  whose  account,  it  was  received.  This  is  the  governing  principle 
in  all  such  cases.  And,  therefore,  whenever  any  interest  arises,  the 
true  question  is,  not  whether  money  has  been  received  by  a  party, 
of  which  he  could  not  have  compelled  the  payment,  but  whether  he 
can  now,  with  a  safe  conscience,  ex  cequo  et  bono,  retain  it.  Illus- 
trations of  this  doctrine  are  familiar  in  cases  of  money  paid  by 

»  Ante,  §§676,  1207,  1248.  Ruffin,  6  Ves.  126  to  128 ;  EzparU  Wil- 

2  Campbell  r.  Mullett,  2  Swanst.  674  ;  liams,  11  Ves.  8,  6,  6  ;  JSu  parU  Kendall, 
West  17.  Skip,  I  Ves,  237,  466  ;  Ex  parte      17  Yes.  621,  626. 

Ruffin,  6  Ves,  126  to  128  :  Taylor  v.  Fields,  *  AnU,  §  676. 

4  Ves.  396  ;  Young  v.  Keighley,  16  Ves.  *  Com.  Dig.   Chancery,  2  A.   14 ;    id. 

667  ;  arUe,  §  676,  1207,  1243.  W.  6. 

3  See  cases  cited  in  last  note  ;  Ex  parte 
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accident,  or  mistake,  or  fi*aud.  And  the  diflference  between  the 
payment  of  money  under  a  mistake  of  fact,  and  a  payment  under 
a  mistake  of  law,  in  its  operation  upon  the  conscience  of  the  party, 
presents  the  equitable  qualifications  of  the  doctrine  in  a  striking 
manner. 

§  1256.  It  is  true  that  courts  of  law  now  entertain  jurisdiction 
in  many  cases  of  this  sort,  where  formerly  the  remedy  was  solely 
in  equity ;  as,  for  example,  in  an  action  for  money  had  and 
received,  where  the  money  cannot  conscientiously  be  withheld  by 
the  party,^  following  out  the  rule  of  the  civil  law  :  "  Quod  conditio 
indebiti  non  datur  ultra,  quam  locupletior  factus  est,  qui  accepit."  ^ 
But  this  does  not  oust  the  general  jurisdiction  of  courts  of  equity 
over  the  subject-matter,  which  had  for  many  ages  before  been  in  full 
exercise,  although  it  renders  a  resort  to  them  for  relief  less  common 
as  well  as  less  necessary  than  it  formerly  was.  Still,  however,  there 
are  many  cases  of  this  sort  where  it  is  indispensable  to  resort  to 
courts  of  equity  for  adequate  relief,  and  especially  where  the  trans- 
actions are  complicated,  and  ^  a  discovery  from  the  defendant  is 
requisite. 

§  1257.  Another  instance,  perhaps  more  comprehensive  in  its 
reach,  in  which  courts  of  equity  act  by  creating  trusts  in  in  invitwniy 
is,  where  a  party  purchases  trust  money,  knowing  it  to  be  such,  from 
the  trustee,  in  violation  of  the  objects  of  the  trust ;  courts  of  equity 
force  the  trust  upon  the  conscience  of  the  guilty  party,  and  compel 
him  to  perform  it,  and  to  hold  the  property  subject  to  it,  in  the 
same  manner  as  the  trustee  himself  held  it.  It  has  been  truly  said 
by  an  eminent  judge,  that  the  only  thing  to  be  inquired  of  in  a 
court  of  equity,  in  cases  of  this  sort,  is,  whether  the  property,  bound 
by  the  trust,  has  come  into  the  hands  of  persons,  who  were  either 
compellable  to  execute  the  trust,  or  to  preserve  the  property  for 
the  persons  entitled  to  it.*  It  is  upon  this  ground  that  peraons, 
colluding  with  the  executor  or  administrator  in  a  known  misappli-. 
cation  of  the  assets  of  the  estate,  are  made  responsible  for  the 
property  in  their  hands;  for  they  are  treated  as  purchasers  with 
notice,  and  thus  as  mere  trustees  of  the  parties,  who  are  entitled 
to  the  assets,  the  latter  being  a  trust  fund  under  the  administration 
of  the  executor  or  administrator.^ 

§  1258.  Upon  similar  principles,  wherever  the  property  of  a  party 
has  been  wrongfully  misapplied,  or  a  trust  fund  has  been  wrongfully 

*  Farmer  v.  Arundel,   2  W.   Bl.  824  ;  '  Lord  Redeadale,  in  Adair  v.  Shaw,  1 

Moses  V,  Macferlan,  2  Bnir.  1012 ;   Bize  Sch.   &  Lefr.   262.     See   also    Leigh    v. 

V,  Dickasoo,  1  T.  R.  185  ;  BUbie  v.  Lum-  Macaoley,  1  Youoge  &  Coll  265,  266. 

ley,  2  East,  469.  *  AiUe,  §§  422,  423  ;  HiU  v.  Simpran, 

'  Burr.  1011.     See  also  Dig.  Lib.  12,  7  Yes.  166. 
tit.  6,  pasnm. 
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converted  into  another  species  of  property,  if  its  identity  can  be 
traced,  it  will  be  held,  in  its  new  form,  liable  to  the  rights  of  the 
original  owner,  or  cestui  que  trust}  The  general  proposition,  which 
is  maintained  both  at  law  and  in  equity  upon  this  subject,  is,  that 
if  any  property,  in  its  original  state  and  form,  is  covered  with  a  trust 
in  favour  of  the  principal,  no  change  of  that  state  and  form  can 
divest  it  of  such  trust,  or  give  the  agent  or  trustee  converting  it,  or 
those  who  represent  him  in  right  (not  being  boTid  fide  purchasers  for 
a  valuable  consideration  without  notice),  any  more  valid  claim  in 
respect  to  it,  than  they  respectively  had  before  such  change.  And 
abuse  of  a  trust  can  confer  no  rights  on  the  party  abusing  it,  or  on 
those  who  claim  in  privity  with  him.*  This  principle  is  fully 
recognized  at  law  in  all  cases,  where  it  is  susceptible  of  being  brought 
out  as  a  ground  of  action,  or  of  defence,  in  a  suit  at  law.  In  courts 
of  equity  it  is  adopted  with  a  universality  of  application.* 

§  1259.  Thus,  for  instance,  if  A.  is  trusted  by  B.  with  money  to 
purchase  a  horee  for  him,  and  A.  purchases  a  carriage  with  that 
money,  in  violation  of  the  trust,  B.  is  entitled  to  the  carriage,  and 
may,  if  he  chooses  so  to  do,  sue  for  it  at  law.*  So,  if  A.  intrusts 
money  with  a  broker,  to  buy  Bank  of  England  stock  for  him,  and 
he  invests  the  money  in  American  stocks,  A.  is  entitled  to,  and 
may  maintain  an  action  at  law  for,  those  stocks,  in  whosesoever 
hands  he  finds  them,  not  being  a  purchaser  for  a  valuable  con- 
sideration without  notice.^  It  matters  not  in  the  slightest  degree, 
into  whatever  other  form,  different  from  the  original,  the  change 
may  have  been  made,  whether  it  be  that  of  promissory  notes,  or 
of  goods,  or  of  stock ;  for  the  product  of  a  substitute  for  the  original 
thing  still  follows  the  nature  of  the  thing  itself,  so  long  as  it  can 
be  ascertained  to  be  such.  The  right  ceases  only  when  the  means 
of  ascei'tainment  fail,  which,  of  course,  is  the  case  when  the  subject- 
matter  is  turned  into  money,  and  mixed  and  confounded  in  a  general 
mass  of  property  of  the  same  description.* 


*  A  fortiorlf  if  the  property  lios  been 
rightfully  sold  by  an  agent  or  trustee,  if 
the  proceeds  of  the  sale  can  be  distinctly 
and  separately  traced,  the  property  be- 
longs in  equity,  and  often  in  law,  to  the 
principal.  Thus,  for  example,  if  a  factor 
soUs  goods  consigned  to  him  for  sale,  and 
takes  notes  for  the  purchase-money,  those 
notes,  if  he  fails,  will  belong  to  his  prin- 
cipa],  and  not  to  his  own  assignees  or 
i-epresentatives.  Ex  parte  Dumas,  1  Atk. 
232,  233 ;  Scott  v.  Snmian,  AVilles,  400 ; 
Burdett  v.  Willett,  2  Vem.  638 ;  Grigg  v. 
Cocks,  4  Simons,  438  ;  anU,  §  1232  ;  Wil- 
kins  V.  Steams,  1  Younge  &  Coll.  New 
R.  431. 

»  Taylor  v.  Plumer,  3  M.  &  Selw.  662. 
The  judgment  of  Lord  EUenborough  in 


this  case  is  very  masterly,  and  deserves  an 
attentive  perusal.  Taylor  v,  Plumer  was 
followed  in  &c  parte  Cooke,  In  re  Strachan, 
4  Ch.  D.  123,  where  it  was  held  that 
where  a  trustee  employed  a  broker  to  sell 
trust  stock,  givinff  him  full  notice  it  was 
trust  stock,  that  me  produce  of  such  sale 
could  be  followed  by  the  trustee. 

3  Ibid.  ;  Hassal  v.  Smithers,  12  Yes. 
119. 

*  Ibid.  ;  Taylor  v,  Plumer,  8  M.  & 
Selw.  562. 

^  Ibid.  ;  see  Ord.  v.  Noel,  5  Mad.  408  ; 
Com.  Dig.  Chancery,  4  W.  29. 

^  Ibid.  ;  Copeman  v.  Gallant,  1  P. 
Will  319,  320 ;  Ryall  v.  Rolle,  1  Atk. 
172  ;  Leigh  v.  Macauley,  1  Younge  k  Coll. 
260,  265. 
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§  1260.  Cases  may  readily  be  put,  where  this  doctrine  would  be 
enforced  in  equity,  under  circumstances  in  which  it  could  not  be 
applied  at  law.  Thus,  for  instance,  if  a  trustee,  in  violation  of  his 
duty,  should  lay  out  the  trust  money  in  land,  and  take  a  conveyance 
in  his  own  name,  the  cestui  que  trust  would  be  without  any  relief 
at  law.  But  a  court  of  equity  would  hold  the  cestui  que  trust  to 
be  the  equitable  owner  of  the  land,  and  would  decree  it  to  him 
accordingly ;  not  upon  any  notion  of  his  having  ratified  the  act,  but 
upon  the  mere  ground  of  a  wrongful  conversion,  creating  i/a  foro 
conscventicBy  a  trust  in  his  favour.^ 

§  1261.  Upon  similar  grounds,  where  a  trustee,  or  other  person, 
standing  in  a  fiduciary  relation,  makes  a  profit  out  of  any  trans- 
actions within  the  scope  of  his  agency  or  authority,  that  profit  will 
belong  to  his  cestui  que  trust;  for  it  is  a  constructive  fraud  upon 
the  latter,  to  employ  that  property  contrary  to  the  trust,  and  to 
retain  tlje  profit  of  such  misapplication ;  and  by  operation  of  equity, 
the  profit  is  immediately  converted  into  a  constructive  trust  in  favour 
of  the  party  entitled  to  the  benefit.^  For  the  like  reason  a  trustee, 
becoming  a  purchaser  of  the  estate  of  his  cestui  que  trusty  is  deemed 
incapable  of  holding  it  to  his  own  use ;  and  it  may  be  set  aside  by 
the  cestui  que  trust?  Nor  is  the  doctrine  confined  to  trustees, 
strictly  so  called.  It  extends  to  all  other  persons  standing  in  a 
fiduciary  relation  to  the  party,  whatever  that  relation  may  be.* 

§  1261  a.  There  is  no  rule  of  equity  applicable  to  trusts  which 
is  more  uniformly  acted  upon  by  the  courts  than  that  one  who 
assumes  to  act  in  relation  to  trust  property,  without  just  authority, 
however  bond  fide  may  be  his  conduct,  shall  be  held  responsible  both 
for  the  capital  and  the  income,  to  the  same  extent  as  if  he  had  been 
de  jure  trustee.^  Thus,  where  the  estate  of  a  tenant  for  life  was 
liable  to  forfeiture  upon  his  mortgaging  the  same,  and  he  executed 
a  moitgage  to  one  without  the  knowledge  of  those  taking  under  the 
forfeiture,  it  was  held  that  such  mortgagee  was  responsible  to  those 
entitled  under  the  forfeiture,  from  the  filing  of  the  bill,  at  all  events, 
and,  beyond  that,  from  the  time  he  had  notice  of  the  trusts  creating 
the  forfeiture.*  This  principle  is  very  broadly  asserted  in  Bolfe  v. 
Gregory,^  where  the  trustee  had  wrongfully  put  the  trust  money  to 
the  payment  of  his  own  debt,  with  the  knowledge  of  the  trust  on 

1  lAne  V,  Dighton,  Ambler,  409,  411,  >  AiUe,  §§  321,  322. 

413  ;  3  M.  &  Sclw.  579  ;  Lwich  v.  Lench,  *  ArUe,  §§315  to  328  ;  Bulkley  v.  Wil- 

10  Ves.  611,  617 ;  Lewis  v,  Madocks,  17  ford,    2   Ci    &    F.    177.      But  see    Im- 

Ves.    57,  68;  Phayre  v,   Peree,  3  Dow,  penal    Merc.   Credit    Assn.   v.   Coleman, 

116  ;  Sugden  on  Vendors,  ch.  16,  §  3,  p.  6  Ch.   668 ;   Whitney  v.   Smith,   4  Ch. 

628  (7th  edit.) ;  Liebman  v.  Harconrt,  2  613. 

Meriv.  613.  *  Hennessey  v.  Bray,  33  Beav.  96. 

2  Fawcett  v,   Whitehouse,   1   Russ.    &  "  Ibid. 

Mylne,  132,  149  ;  ante,  §  321 ;  Com.  Dig.  '  11  Jur.  N.  s.  98. 

Chancery,  4  W.  30. 
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the  part  of  his  creditor.  The  latter  was  decreed  to  refund  the  money, 
to  the  cestui  que  trusty  after  the  lapse  of  twenty  years. 

§  1261  6.  And  the  principle  of  following  trust  funds  in  the  hands 
of  a  defaulting  trustee,  applies  against  the  trustee  in  bankruptcy  of 
such  trustee  as  fully  as  against  the  trustee  himself;  and  the  evidence 
that  the  trust  fund  was  acquired  on  the  eve  of  the  bankruptcy,  and 
when  the  bankrupt  was  about  to  abscond  with  that  and  his  other 
money,  was  held  not  to  raise  any  equity  in  favour  of  the  trustee  or 
general  creditoi's  as  against  the  owners  of  the  trust  fund.^ 

§  1262.  In  cases  of  this  sort,  the  cestui  que  ti^ust  (the  beneficiary) 
is  not  at  all  bound  by  the  act  of  the  other  party.  He  has  therefore 
an  option  to  insist  upon  taking  the  property ;  or  he  may  disclaim 
any  title  thereto,  and  proceed  upon  any  other  remedies,  to  which  he 
is  entitled,  either  in  rem  or  in  personam.^  The  substituted  fund 
is  only  liable  at  his  option.^  But  he  cannot  insist  upon  opposite  and 
repugnant  rights.  Thus,  for  example,  if  a  ti*ustee  of  land  has  sold 
the  land,  in  violation  of  his  trust,  the  beneficiary  cannot  insist  upon 
having  the  land,  and  also  the  notes  given  for  the  purchase-money ; 
for,  by  taking  the  latter,  at  least,  so  far  as  it  respects  the  purchaser, 
he  must  be  deemed  to  affirm  the  sale.  On  the  other  hand,  by 
following  his  title  in  the  land,  he  repudiates  the  sale.^ 

§  1263.  So,  where  an  executor  or  trustee,  instead  of  executing 
any  trust,  as  he  ought,  as  by  laying  out  the  property,  either  in  well- 
secured^real  estates,  or  in  government  securities,  takes  upon  him- 
self to  dispose  of  it  in  another  manner ;  or  where,  being  intrusted 
with  stock,  he  sells  it  in  violation  of  his  trust ;  in  every  such  case, 
the  parties  beneficially  entitled  have  an  option  to  make  him  replace 
the  stock  or  other  property ;  or  if  it  is  for  their  benefit,  to  affirm 
his  conduct,  and  take  what  he  has  sold  it  for,  with  interest,  or  what 
he  has  invested  it  in ;  and  if  he  has  made  more,  they  may  charge 
him  with  that  also.  But  they  cannot  insist  upon  repugnant  claims ; 
such  as,  for  instance,  in  the  case  of  a  sale  of  stock ;  to  have  the 
stock  replaced,  and  to  have  interest  (instead  of  the  dividends)  or 
to  take  the  money,  and  have  the  dividends,  as  if  it  had  remained 
stock.'^ 

§  1264.  Wherever  a  trustee  is  guilty  of  a  breach  of  trust,  by  the 
sale  of  the  tnist  property  to  a  bond  fide  purchaser,  for  a  valuable 
consideration,  without  notice,   the  trust  in  the  property  is  extin- 

1  Frith  17.  Cartland,  2  H.  &  M.  417  ;  11  took  v,  Blakenev,  2  Bro.  Ch.  653 ;  For- 

Jar.  N.  8.  288.  rest  v,  Elwes,  4  Yes.  497  ;  Earl  Powlett  v. 

'  Docker  v.  Somes,  2  Mylne  &  Keen,  Herbert,  1  Yes.  Jr.  297  ;  ByrcheU  v.  Brad- 

655.  fold,  6  Mad.  235. 

^  Watts  V.  Girdlestoae,  6  Bear.    188,  *  Ibid.,  and  Long  v,  Stewart,  5  Yes. 

190,  191 ;  posty  §  1273  a.  800,  note  (a) ;  Crackelt  t?.  Bethnne,  1  J.  & 

*  Pocock  V.  Reddington,  6  Yes.  800  ;  W.  586. 
HarriiKMi  v,  Harrison   2  Atk.  121  ;  Bos- 
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guished.^  But  if  afterwards  he  should  re-purchase,  or  otherwise 
become  entitled  to  the  same  property,  the  trust  would  revive,  and 
re-attach  to  it  in  his  hands ;  for  it  will  not  be  tolerated  in  equity, 
that  a  party  shall,  by  his  own  wrongful  act,  acquire  an  absolute  title 
to  that  which  he  is  in  conscience  bound  to  preserve  for  another.  In 
equity,  even  more  strongly  than  at  law,  the  maxim  prevails,  that  no 
man  shall  take  advantage  of  his  own  wrong.^ 

§  1265.  The  truth  is,  that  courts  of  equity,  in  regard  to  fraud, 
whether  it  be  constructive  or  actual,  have  adopted  principles  exceed- 
ingly broad  and  comprehensive,  in  the  application  of  their  remedial 
justice ;  and,  especially,  where  there  is  any  fraud  touching  property, 
they  will  interfere,  and  administer  a  wholesome  justice,  and  some- 
times even  a  steiii  justice,  in  favour  of  innocent  persons,  who  are 
sufferers  by  it,  without  any  fault  on  their  own  side.  This  is  often 
done,  by  converting  the  offending  party  into  a  trustee,  and  making 
the  property  itself  subservient  to  the  proper  purposes  of  i-ecompense, 
by  way  of  equitable  trust  or  lien.  Thus  a  fraudulent  purchaser  will 
be  held  a  mere  'trustee  for  the  honest,  but  deluded  and  cheated 
vendor.  A  person  who  has  fraudulently  procured  a  conveyance  to 
be  made  in  his  favour  by  an  idiot  or  lunatic,  will  be  held  a  trustee 
for  the  benefit  of  the  persons  who  are  prejudiced  by  the  fraud.  A 
person  who  lies  by,  and  without  notice  suffers  his  own  estate  to  be 
sold  and  incumbered  in  favour  of  an  innocent  purchaser  or  lender, 
will  be  held  a  trustee  of  the  estate  for  the  latter.  An  heir,  pre- 
venting a  charge  or  devise  of  an  estate  to  another,  by  a  promise  to 
perform  the  same  personally,  will  be  held  a  trustee  for  the  latter,  to 
the  amount  of  the  charge,  or  beneficial  interest  intended.  An  agent, 
authorized  to  purchase  an  estate  for  another,  who  purchases  the  same 
for  himself,  will  be  held  a  trustee  of  his  principal.  But  it  is  unne- 
cessary to  pursue  this  subject  further,  as  many  illustrations  of  a  like 
nature  have  been  already  given  under  the  heads  of  actual  fraud,  and 
constructive  fraud. 

§  1266.  Having  thus  gone  over  most  of  the  important  heads  of 
equity  jurisprudence,  falling  under  the  denomination  of  express  or 
implied  trusts,  we  shall  conclude  this  subject  by  a  short  review 
of  some  of  the  doctrines,  as  to  the  nature  and  extent  of  the  respon- 
sibility of  trustees,  and  as  to  the  remedies,  which  may  be  resorted  to, 
to  enforce  a  due  performance  of  trusts. 

§  1267.  It  is  not  easy,  in  a  great  variety  of  cases,  to  say  what  the 
precise  duty  of  a  trustee  is ;  and,  therefore,  it  often  becomes  indis- 
pensable for  him,  before  he  acts,  to  seek  the  aid  and  direction  of  a 
court  of  equity.     We  have  already  seen  that  his  acts  done  to  the 

'  Bovey  v.  Smith,  2  Ch.  Cas.  124  ;  8.  a  1  Vem.  84  ;  Com.  Dig.  Chancery,  4  W.  25. 
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prejudice  of  the  cestui  que  trust  (or  beneficiary)  are  sometimes  such 
as  are  binding,  and  cannot  be  recalled ;  and  sometimes  are  such  as 
a  court  of  equity  will  not  punish  by  treating  them  as  breaches  of 
trust.^  But  the  cases  in  which  such  acts  will  be  deemed  violations 
of  trust,  for  which  a  trustee  will  be  held  responsible  in  equity,  are 
difBcult  to  be  defined.  It  has  been  often  said,  that,  what  he  may 
be  compelled  to  do  by  a  suit,  he  may  voluntarily  do  without  a 
suit.  Sut  this  (as  we  have  also  seen)  is  a  doctrine  requiring 
many  qualifications,  and,  by  no  means,  to  be  generally  relied  on  for 
safety.^ 

§  1268.  In  a  general  sense,  a  trustee  is  bound  by  his  implied 
obligation  to  perform  all  those  acts  which  are  necessary  and  proper 
for  the  due  execution  of  the  trust  which  he  has  undertaken.*  But 
as  he  is  supposed  merely  to  take  upon  liimself  the  tf'ust  as  a 
matter  of  honour,  conscience,  friendship  or  humanity,  and  as  he 
is  not  entitled  to  any  compensation  for  his  services,  at  least  not 
without  some  express  or  implied  stipulation  for  that  purpose,*  he 
would  seem,  upon  the  analogous  principles  applicable  to  bailments, 
bound  only  to  good  faith  and  reasonable  diligence ;  and,  as  in  case 
of  a  gratuitous  bailee,  liable  only  for  gross  negligence.'^  It  would  be 
difficult,  however,  to  affirm,  that  courts  of  equity  do,  in  fact,  always 
limit  the  responsibility  of  trustees,  or  measure  their  acts,  by  such  a 
rule.® 

§  1269.  In  respect  to  the  preservation  and  care  of  trust  property, 
it  has  been  said  that  a  trustee  is  to  keep  it  as  he  keeps  his  own. 
And,  therefore,  if  he  is  robbed  of  money,  belonging  to  his  cestui  que 
Pntst,  without  his  own  default  or  negligence  (or  perhaps,  strictly 
speaking,  without  his  own  gross  default  or  negligence),'^  he  will  not 
be  chargeable.  He  is  even  allowed  in  equity  to  establish,  by  his 
own  oath,  the  amount  so  lost ;  for  he  cannot  possibly,  in  ordinary 
cases,  have  any  other  proof.®  So,  if  he  should  deposit  the  money 
with  a  banker  in  good  credit,  to  remit  it  •  to  the  proper  place  by  a 
bill,  drawn  by  a  person  in  due  credit,  and  the  banker  or  drawer  of 
the  bill  should  become  bankrupt,  he  would  not  be  responsible.*    The 


1  AnU,  §§  977  to  979,  995,  997. 
«  Ante,  §  979. 

"  Com.  Dig.  Chancery,  4  W.  26 ;  Fyler 
V,  Fyler,  3  Beavan,  550. 

*  Arnold  v.  G  aroer,  2  Phillips,  231  ; 
Barrett  v.  Hartley,  12  Jariat  (n.  8.)  426. 

*  Story  on  Bailments,  §§173,  174. 

<  See  Short  v.  Waller,  9  Bea(van,  497. 
A  trustee  is  liable  for  a  loss  arising  from 
the  negligence,  or,  it  seems,  from  the 
fraud  of  his  solicitor,  though  ho  exer- 
cised ordinary  care  in  his  selection.  Bos- 
tock  V.  Floyer,   1   £q.    26  ;   Hopgood  v. 


Parkin,  11  Eq.  74  ;  Sutton  v,  Wilders, 
12  £a   873 

7  Story  on  Bailments,  §  174,  188.  For 
a  case  where  trustees  were  held  liable  for 
not  converting  an  investment  of  testator 
in  an  unlimited  bank,  see  Sculthorpe  v. 
Tipper,  13  Eq.  232. 

®  Morley  v.  Morley,  2  Ch.  Cas.  2; 
Knight  V.  Lord  Plymouth,  3  Atk.  480  ; 
8.  c.  1  Dick.  120,  127  ;  Jones  v.  Lewii<,  2 
Ves.  240. 

•  Knight  V.  Lord  Plymouth,  3  Atk. 
480 ;  Jones  r.   Lewis,  2  Yes.   240,  241  ; 
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rule,  iu  all  cases  of  this  sort^  is,  that,  where  a  trustee  acts  by  other 
hands,  either  from  necessity,  or  conformably  to  the  common  usage 
of  mankind,  he  is  not  to  be  made  answerable  for  losses.^  This 
subject  was  in  a  very  late  case  ^  considered  by  the  House  of  Lords, 
and  it  was  there  laid  down,  affirming  the  doctrine  here  previously 
advanced,  that  a  trustee  is  bound  to  conduct  the  business  of  the 
trust  in  the  same  way  in  which  an  ordinary  prudent  roan  of  business 
conducts  his  own,  and  has  no  further  obligation.  He  may  employ 
brokers  and  agents  in  cases  in  which  they  are  employed  in  the 
ordinary  course  of  business ;  and  if  any  loss  happen  to  the  trust 
fund,  through  the  defalcation  of  the  agent,  so  justifiably  employed 
by  him,  he  will  not  be  liable. 

§  1269  a.  Courts  of  equity  sanction  the  investment  of  trust 
funds  under  their  control,  in  the  public  securities  of  the  king- 
dom, in  bank  stock,  East  India  stock,  exchequer  biUs,  and  in 
annuities,  as  well  as  upon  mortgage  securities  upon  real  estate,  in 
England  or  Wales,  and  also  in  any  securities,  the  interest  of  which 
shall  be  guaranteed  by  Parliament.^     And  it   was  intimated  by 


Rowth  V.  Howell,  3  Ves.  564  ;  Massey  v. 
Banner,  4  Mad.  416,  417 ;  Ex  parte 
Belchier  &  Parsons,  Ambler,  219,  and  Mr. 
Blunt's  note  (4) ;  Adams  v,  Claxton,  6 
Ves.  226,  and  Hopgood  v.  Parkin,  11  Eq. 
74,  were  qnestioned.  Bat  see  and  consider 
Fry  V.  Tapson,  W.  N.  1884,  p.  191. 

»  JEx  parte  Belchier  k  Parsons,  AmbL 
219.  Tlie  same  rule  applies  here  as  in 
cases  of  personal  representatives  of  a  de- 
ceased party,  wKo  are  treated  as  trustees. 
In  Clongh  v.  Bond,  3  Mylne  &  Craig,  490, 
496,  Lord  Cottenham,  speaking  on  this 
subject,  said  :  '*  It  will  be  found  to  be  the 
result  of  all  the  best  authorities  upon  the 
subject,  that,  although  a  ptersonat  repre- 
sentative, acting  strictly  within  the  line 
of  his  duty,  and  exercising  reasonable 
care  and  diligence,  will  not  be  responsible 
for  the  failure  or  depreciation  of  the  fund, 
in  which  any  part  of  the  estate  may  bo 
invested,  or  for  the  insolvency  or  miscon- 
duct of  any  person  who  may  have  ]>os- 
sessed  it ;  yet,  if  that  line  of  duty  be  not 
strictly  pursued,  and  any  part  of  the 
property  be  invested  by  such  personal 
representative  iu  funds  or  upon  securities 
not  authorized,  or  be  put  within  the  con- 
trol of  persons  who  ought  not  to  be  in- 
trusted with  it,  and  a  loss  be  thereby 
eventually  sustained,  such  personal  repre- 
sentative will  be  liable  to  make  it  good, 
however  unexpected  the  result,  however 
little  likely  to  arise  from  the  course 
adopted,  and  however  free  such  conduct 
may  have  been  from  any  improper  mo- 
tive. Thus,  if  he  omit  to  sell  property 
when  it  ought  to  be  sold,  and  it  oe  after- 
wards lost  without  any  fault  of  his,  he 
Is  liable.     Phillips  v.  Phillips,  2  Freem. 


Ch.  Ca.  11.     Or  if  he  leave  money  due 
upon    personal    security,    which,   tnongh 
good  at  the  time,  afterwards  fails  ;  PowoU 
V.   Evans,   5  Yes.  839 ;  Tebbs  v.  Caipen- 
ter,    1    Mad.    290.      And    the    case    ia 
stron^r,  if  he  be  himself  the  author  of 
the    improper  investment,   as  upon  per- 
sonal security,  or  an  unauthorized  fund. 
Thus,  he  is  not  liable  upon  a  proper  in- 
vestment in  the  three  per  cents,   for  a 
loss    occasioned   by   the   flnctnations   of 
that  fund.  Peat  v.  Crane  (2  Dick.  499, 
note) ;  but  he  is  for  the  fluctuations  of 
any  unauthorized  fund,  Hanoom  v.  AUen, 
(2   Dick.    498) ;  Howe  v.   Earl  of  Dart- 
mouth (7  Yes.    137).    So,  when  the  loss 
arises  from  the  dishonesty  or  failure  of  any 
one,  to  whom  the  possession  of  part  of  the 
estate  has  been  entrusted,  necessity,  which 
includes  the  regular  course  of  business  in 
administering  the  property,  will,  in  equity, 
exonerate  the  personal  representative.  But 
if,  without  such  necessity,  he  be  instru- 
mental in  giving  to  the  person    failing 
possession  oi  any  part  of  the  property,  he 
will  be  liable,  although  the  person  posses- 
sing it  be  a  co-executor  or  co-administra- 
tor.    Langford  v.  Gascoyne,  11  Yes.  383  j 
Lord  Shipbrook  v.  Lord  Hinchinbrook,  11 
Ves.  252  ;   16  Yes.   477  ;   Underwood   v. 
Stevens,  1  Mer.  712  ;  and  see  Hanbury  v.* 
Kirkland,  3  Sim.  266  ;  Broadhurst  v.  Bal- 
guv,  1  Younge  &  Coll.  New  R.  16,  28. 

^  Speight  V.  Gaunt,  22  Ch.  D.  727  ;  9 
App.  Cas.  1.  In  this  case  Bostock  v. 
Floyer,  1  Eq.  26,  was  explained. 

»  7  Jur.  N.  s.  Pt.  2,  68 ;  Eauitable 
Interest  Soc  v.  Fuller,  1  J.  &  H.  379  ; 
8.  c.  7  Jur.  N.  s.  307  ;  Cohen  v,  Waley,  7 
Jnr.   y.  8.  937  ;  Langford  in  re,  2  J;  & 
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Campbell,  L.C.,  in  the  Court  of  Chanceiy  Appeal,  the  Lords  Justices 
hesitating,  that  if  the  trustee  invest  trust  funds  in  securities  such 
as  the  court  might  not  have  approved  or  advised,  if  application 
had  been  made  for  that  purpose  in  advance,  he  will  not  neces- 
sarily be  regarded  as  guilty  of  a  breach  of  trust.^  And  where  the 
fund  is  not  in  court,  and  the  trustees  act  bond  fide,  and  to  the 
best  of  their  discretion,  they  are  entitled  to  the  protection  of 
the  court.^  The  courts  manifest  a  preference  for  mortgage  securi- 
ties over  East  India  stock,'  but  investment  in  railway  shares  is  not 
favoured.* 

§  1270.  In  all  cases,  however,  in  which  a  trustee  places  money  in 
the  hands  of  a  banker,  he  should  take  care  to  keep  it  separate  and 
not  mix  it  with  his  own  in  a  common  account ;  for,  if  he  should  so 
mix  it,  he  would  be  deemed  to  have  treated  the  whole  as  his  own ; 
and  he  would  be  held  liable  to  the  cestui  que  trust  for  any  loss 
sustained  by  the  banker  s  insolvency.^ 

§  1271.  In  respect  to  the  manner  of  managing  funds,  and  laying 
out  money  on  securities,  and  even  in  respect  to  allowing  trust  money 
to  remain  in  the  hands  of  debtoi's,  considerable  strictness  is  required 
by  the  rules  of  courts  of  equity.  It  has  been  remarked  by  Lord 
Hardwicke,  that  these  rules  should  not  be  laid  down  with  a  strictness 
to  strike  terror  into  mankind,  acting  for  the  benefit  of  others,  and 
not  for  their  own  ;  ^  and  that,  as  a  trust  is  an  office  necessary  in  the 
concerns  between  man  and  man,  and  which,  if  faithfully  discharged, 
is  attended  with  no  small  degree  of  trouble  and  anxiety,  it  is  an  act 
of  great  kindness  in  any  one  to  accept  it.  To  add  hazard  or  risk  to 
that  trouble,  and  to  subject  a  trustee  to  loss,  which  he  could  not 
foresee,  and  consequently  not  prevent,  would  be  a  manifest  hardship, 
and  would  be  deterring  every  one  from  accepting  so  necessary  an 
office.*^ 

§  1272.  There  is  manifest  good  sense  in  these  remarks.     But  it 


H.  458  ;  Hurd  v.  Kurd,  11  W.  R.  50.  See 
Statutes  22  &  28  Vict.  c.  35  ;  23  &  24  Vict. 
c.  38  ;  30  &  31  Vict.  c.  132  ;  and  see 
In  re  Wedderburn  Trusts,  9  Ch.  D.  112; 
and  by  34  k  85  Vict.  c.  47,  s.  13,  trustees, 
except  expressly  forbidden  by  the  instni- 
ment  creating  the  trust,  may  invest  in 
Consolidated  Stock  of  the  Metropolitan 
Board  of  Works. 

1  Colne  Valley  k  Halstead  Company,  in 
re,  1  UeG.,  F.  &  J.  68. 

'  Cockbum  v.  Peel,  7  Jur.  N.  s.  810. 

»  Unglees  v.  Tuff,  30  L.  J.  Ch.  N.  s. 
784. 

*  Harris  v.  Harris,  29  Beav.  107.  This 
was  where  the  order  was  for  investment 
in  the  funds  of  any  company  incorporated 
by  Act  of  Parliament,  and  it  was  held  not 


to  warrant  an  investment  in  preference 
railway  shares.  Mortimore  v,  Mortimore, 
4  De  G.  Jc  J.  472. 

*  Massey  r.  Banner,  4  Mad.  Ch.  416, 
417  ;  Freeman  v.  Fairlie,  3  Meriv.  29  ; 
Clarke  v.  Tipping,  9  Beavan,  284  ;  Rehden 
V.  Wesley,  20  Beav.  213;  Wilkins  v, 
Hogg,  8  Jur.  N.  8.  25 ;  Hume  v.  Richard- 
son, 8  Jur.  V.  s.  686.  See  Ex  parte  King- 
ston, 6  Ch.  632,  as  to  what  is  such  notice 
to  the  banker  of  the  trust  character  of  the 
account  as  will  prevent  set-off  of  his  private 
claim,  in  case  of  trustee's  insolvency. 

•  3e  parte  Belchier  &  Parsons,  Ambler,  'V 
219  ;  2  Mad.  Pr.  Ch.  1142.  ^ 

7  Knight  V.  Eari  of  Plymouth,  1  Dick. 
126,  127  ;  8.  c.  3  Atk.  480  ;  2  Mad.  Pr. 
Ch.  114  ;  Powell  v.  Evans,  6  Ves.  843. 
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would  be  difficult  to  affirm  that  the  rules  of  courts  of  equity  have 
always  proceeded  upon  so  broad  and  liberal  a  basis.  The  true  result 
of  the  considerations  here  suggested  would  seem  to  be,  that,  where  a 
trustee  has  acted  with  good  faith  in  the  exercise  of  a  fair  discretion 
and  in  the  same  manner  as  he  would  ordinarily  do  in  regard  to  bis 
own  property,  he  ought  not  to  be  held  responsible  for  any  losses 
accruing  in  the  management  of  the  trust  property.^  On  the  contrary, 
courts  of  equity  have  laid  down  some  artificial  rules  for  the  exercise 
of  the  discretion  of  trustees,  which  import  (to  say  the  least)  extra- 
ordinary diligence  and  vigilance  in  the  management  of  the  trust  pro- 
perty. 

§  1273.  Thus  if  a  trustee  should  lay  out  trust  funds  in  any  stock 
in  which  a  court  of  equity  itself  is  not  in  the  habit  of  directing 
funds  in  its  own  possession  to  be  laid  out,  although  there  should  be 
no  TTUila  fid^ea;  yet,  if  the  stock  should  fall  in  value,  he  would  be 
held  responsible  for  the  loss.^  In  other  words,  a  court  of  equity 
will,  in  such  cases,  require,  that  a  trustee  should  act  with  all  the 
scrupulous  circumspection,  caution,  and  wisdom,  with  which  the 
court  itself,  from  its  long  experience  and  superior  means  of  informa- 
tion, is  accustomed  to  act :  a  doctrine,  certainly,  somewhat  perilous 
to  trustees,  and  startling  to  uninstructed  minds.  It  is,  to  adopt 
the  language  of  Lord  Bacon,  substituting  for  the  private  conscience 
of  the  trustee,  "the  general  conscience  of  the  realm,  which  is 
chancery."  ' 

§  1273  a.  If  trustees  are  directed  to  invest  trust  money  in  govern- 
ment or  other  securities,  or  real  security,  and  they  do  neither,  they 
are  responsible,  at  the  option  of  the  cestuia  que  trusty  either  for  the 
money,  or  the  stock  which  might  have  been  purchased  therewith  at 
the  time  when  the  investment  ought  to  have  been  made.^ 

§  1273  6.  Trustees  have  no  power  to  make  the  cestuis  que  ti*uM 
parties  to  any  copartnership  or  joint-stock  company ;  and  if  they 
assume  any  responsibility  by  way  of  subscription  for  shares  subject 
to  future  calls,  the  obligation  will  be  considered  a  pei^sonal  one,  on 
the  pai*t  of  the  trustee,  unless  in  the  act  of  subscription  pains  are 
taken  to  guard  against  any  such  implication,  in  which  case  the  extent 
of  his  liability  will  be  solely  a  question  of  construction.^ 

§  1273  c.  A  married  woman  cestui  que   ti^ust  has  no  power  to 


>  See  In  re  Godfrey,  Godfrey  v.  Faulk- 
ner, 23  Oh.  D.  483. 

s  Hancom  v.  Allen,  2  Dick.  498  ;  Traf- 
ford  T.  Boehm,  3  Atk.  444  ;  Adye  v, 
Feuilleteau,  2  Dick.  499,  note;  s.  c.  1 
Cox,  24;  Teat  v.  Crane,  2  Dick.  449, 
note.  See  also  Jackiton  r.  Jackson,  1  Atk. 
613  ;  Holland  v,  Huches,  16  Ves.  114  ; 
Fyler   v.    Fyler,    3    Beayan,    550.      See 


Steward  v.  Sanderson,  10  £q.  26  ;  Budee 
V.  Guinmow,  7  Ch.  719  ;  Whitney  v.  Smith, 
4  Ch.  613. 

*  Bacon  on  Uses,  by  Bowe,  p.  10. 

*  Watts  V.  Girdlestone,  6  Bearan,  188, 
190  ;  aiUe,  §  1262. 

'  Lumsdeu  v.  Buchanan,  4  Maca.  House 
of  Lords  Cas.  950.  See  abu)  Eager  r. 
Barnes,  81  Beav.  579.     In  re  City  of  Glas-  )s^ 


§  1273—1274.] 


IMPLIED  TRUSTS. 


881 


consent  to  a  loan  to  her  husband  of  the  trust  moneys,  and  if  a  loss 
ensues  in  consequence,  it  must  fall  upon  the  tmstee.  And  if  she 
have  the  power  of  appointment  of  the  corpus  of  the  fund  after  her 
death,  but  no  power  of  anticipation,  her  deed  of  consent  to  the 
loan  to  her  husband  will  not  be  construed  an  appointment  of  the 
reversion,  so  as  to  make  it  liable  for  any  loss  consequent  upon  the 
loan.^ 

§  1273  cZ.  It  is  a  familiar  principle  of  the  law  of  trusts  that  the 
trustee  cannot  acquire  any  title  adverse  to  that  of  the  cestui  que 
trust,  as  to  the  trust  property.  And  so  long  as  the  trustee  is  in 
possession  of  the  estate,  the  statute  of  limitations  will  not  operate 
against  the  claim  of  the  cestui  que  trust,  although  the  trustee, 
through  error  or  otherwise,  may  treat  himself  as  the  trustee  of 
another,  and  as  such  account  for  the  rents  of  the  land.'  And  the 
trustee  is  personally  responsible  for  any  loss  occasioned  by  reason  of 
the  fraud  and  forgery  of  the  solicitor  employed  by  him.^ 

§  1273  e.  Joint  trustees  are  responsible  for  the  acts  of  each  other, 
in  the  misapplication  of  the  trust  funds,  where  they  have  put  the 
fund  in  the  power  of  one  of  their  number.^  And  if  such  trustee 
pledge  the  avails  of  the  trust  fund,  on  private  account,  and  the 
trustees  for  a  long  time  acquiesce  in  such  use  of  the  fund,  by  not 
looking  after  its  application,  although  in  fact  ignorant  of  its  mis- 
application, they  will  be  held  so  far  bound  by  the  acts  of  such 
co-trustee  as  to  lose  all  priority  of  claim  upon  such  misapplied  trust 
fund.^ 

§  1274.  So,  if  a  trustee  should  invest  trust  money  in  mere  personal 
securities,  however  unexceptionable  they  might  seem  to  be,  in  case 
of  any  loss  by  the  insolvency  of  the  bon*ower,  he  would  be  held 
responsible  ;  for,  in  all  cases  of  this  sort,  courts  of  equity  require 
security  to  be  taken  on  real  estate,  or  on  some  other  thing  of  per- 
manent value.^    Nay,  it  will  be  at  the  peril  of  the  trustee,  if  trust 


gow  Bank,  Rutherford's  case,  4  App.  Cas. 
581 ;  Bell's  case,  4  App.  Cas.  560 ;  Ker's 
case,  4  App.  Cas.  599 ;  Buchan's  case,  4 
App.  Cas.  588 ;  Cunninghame  v.  City  of 
Glasgow  Bank,  4  App.  Cas.  607. 

1  Fletcher  v.  Green,  83  Beav.  426.  But 
any  advance  made  upon  stocks  in  which 
the  fund,  while  in  court,  is  directed  to  be 
invested,  will  be  allowed  to  go  towards 
relieving  the  trustees  from  their  liability, 
lb.  And  the  trustees  were  held  liable 
only  to  the  extent  of  the  trust  fund  and 
four  per  cent  interest.  lb.  See  Dixon  v. 
Dixon,  9  Ch.  D.  587.  But  it  seems  since 
the  Married  Women's  Property  Act,  1882, 
the  rule  would  be  different. 

'  Lister  v.  Pickford,  11  Jur.  N.  8.  649  ; 
Dunn  V.  Dunn,  1  S.  C.  250. 

'  Bostock  V.  Floyer,  11  Jur.  N.  s.  962 ; 
Simpson  v.  Brown,  11  L.  T.  N.  a.  593  ; 


Case  V.  James,  7  Jur.  n.  b.  616.  In  re 
Cross,  Harston  v.  Tenison,  20  Ch.  D.  119. 
But  see  Barnes  v.  Addy,  9  Ch.  251. 

*  See  Sculthorpe  v.  Tipper,  13  Eq.  232. 

*  Allan  V,  Scott,  12  L.  T.  n.  s.  449.  See 
also  Ingle  v.  Partridge,  8.  c.  32  Beav.  661. 

*  Adye  v.  Feuilleteau,  1  Cox,  24  ;  Ryder 
V.  Bickerton,  3  Swanst  80  ;  8.  c.  1  Eden, 
149,  note,  and  Mr.  Eden's  note  (a),  p. 
150  ;  Holmes  v.  Drinc.  2  Cox,  1  ;  Wilkes 
V.  Steward,  Cooper,  JEq.  6.  Even  the 
bond  of  several  persons  is  not  distinguished 
from  the  bond  of  one  person.  *'  It  was 
never  heard  of"  (said  Lord  Kenyon,  Mas- 
tor  of  the  Rolls)  "that  a  trustee  could 
lend  an  infant's  money  on  private  security. 
This  is  a  rule  that  should  be  rung  in  the 
ears  of  every  person  who  acts  in  the  cha- 
racter of  a  trustee ;  for  an  act  may  very 
probably    be   done    with   the    best   and 
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money  comes  to  his  bands  (such  as  a  debt  due  from  a  third  person), 
to  suffer  it  to  remain  upon  the  mere  personal  credit  of  the  debtor, 
although  the  testator,  \vho  created  the  trust,  had  left  it  in  that  very 
state.^  The  principle  is  even  carried  further ;  and  in  cases  of  personal 
security  taken  by  a  trustee,  he  is  made  responsible  for  all  deficiencies^ 
and  is  also  chargeable  for  all  profits,  if  any  are  made.  So  that  he 
acquires  a  double  responsibility,  although,  in  such  cases,  he  may 
have  acted  with  entire  good  faith,  in  the  exercise  of  what  he  supposed 
to  be  a  sound  discretion.* 

§  1275.  In  relation  to  trust  property,  it  is  the  duty  of  the  trustee, 
whether  it  be  real  estate  or  be  personal  estate,  to  defend  the  title  at 
law,  in  case  of  any  suit  being  brought  respecting  it ;  to  give  notice, 
if  it  may  be  useful  and  practicable,  of  such  suit  to  his  cestid  que 
trust ;  to  prevent  any  waste,  or  delay,  or  injury  to  the  trust  property ; 
to  keep  regular  accounts ;  ^  to  afford  accurate  information  to  the 
cestui  que  trust  of  the  disposition  of  the  trust  property ;  and  if  he 
has  not  all  the  proper  information,  to  seek  for  it,  and  if  practicable, 
to  obtain  it>  Finally  ;  he  is  to  act  in  relation  to  the  trust  property 
with  reasonable  diligence;  and  in  cases  of  a  joint  trust,  he  must 
exercise  due  caution  and  vigilance  in  respect  to  the  approval  of,  and 
acquiescence  in,  the  acts  of  his  co-trustees ;  for,  if  he  should  deliver 
over  the  whole  management  to  the  others,  and  betray  supine 
indifference,  or  gross  negligence,  in  regard  to  the  interests  of  the 
cestui  que  trust,  he  will  be  held  responsible.^ 

§  1276.  These  remarks  apply  to  the  ordinary  case  of  a  trustee, 
having  a  general  discretion  and  exercising  his  powers  without  any 
special  directions.  But  where  special  directions  are  given  by  the 
instrument  creating  the  trust,  or  special  duties  are  imposed  upon 


honestest  intention  ;  yet  no  role  in  a  conrt 
of  equity  is  so  weU  established  as  this." 
Holmes  v.  Dring,  2  Cox,  1,  2.  Lord 
N/  Northington,  in  Haidon  i:.  Parsons  (1 
^  Eden,  148),  laid  down  a  much  more 
limited  doctrine,  and  held  that  a  letting 
of  money  on  personal  security,  was  uo^ 
per  se,  gross  negligence,  and  a  breach  of 
trust ;  and  that  other  circumstances  must 
be  shown  to  chaige  the  trustee.  He  said  : 
"  It  is  agreed  that  there  is  no  text-writer 
that  lays  down  the  rule,  nor  any  case 
which  establishes  it.  If  so,  we  must  re- 
sort to  the  inquinr  into  the  nature  of  the 
office  and  duty  oi  a  trustee,  as  considered 
in  a  court  of  equity.  No  man  can  require, 
or  with  reason  expect,  a  trustee  to  manage 
his  property  with  the  same  care  and  dis- 
cretion that  he  would  his  own.  Therefore, 
the  touchstone  by  which  such  cases  are  to 
e  tried,  is  whether  the  trustee  has  been 
guilty  of  a  breach  of  trust  or  not.  If  he  has 
been  guilty  of  gross  negligence,  it  is  as  bad 


in  its  conseqnences  as  fraud,  and  is  a  breach 
of  trust  The  lending  of  trust-money  on 
a  note  is  not  a  breach  of  trust,  without 
other  circumstances,  crasMp  iieglig&jUut.'* 
But  the  later  cases  have  entirely  over- 
thrown this  doctrine,  however  reasonable 
it  may  seem  to  be.  Ibid.,  Mr.  Eden's 
note  (a).  See  also  "Walker  «.  Symonda,  8  V 
Swanst  62,  63. 

>  Lowson  V.  Copeland,  2  Bra  Ch.  156, 
and  Mr.  Belt's  note;  PoweU  v.  Evans,  5 
Ves.  844;  Tibbs  v.  Carpenter,  1  Mad- 
290. 

^  Adye  V.  FeuiUeteau,  3  Swanst.  $4^ 
note;  s.  c.  1  Cox,  24.  See  Holmes  v. 
Dring,  2  Cox,  1 ;  Wiles  v.  Gresham,  2 
Drewry,  258. 

^  Freeman  r.  Fairlie,  3  Meriv.  29,  41 ; 
Pearse  v.  Green,  1  Jac.  &  W.  135,  140 ; 
Adams  v.  Clifton,  1  Russ.  297.  y 

*  Walker  ©.  Symonds,  3  Swanst.  5S,  78.  A 

*  Oliver  v,  Coui-t,  8  Price,  127 ;  post, 
§  1280. 
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the  trustee,  he  must  follow  out  the  objects  and  intentions  of  the 
parties  faithfully,  and  be  vigilant  in  the  discharge  of  his  duties. 
There  are,  nece^arily,  many  incidental  duties  and  authorities, 
belonging  to  almost  every  trust,  which  are  not  expressed.  But 
these  are  to  be  as  steadily  acted  upon  and  executed,  as  if  they  were 
expressed.  It  would  be  impossible,  in  a  work  like  the  present,  to 
make  even  a  general  enumeration  of  these  incidental  duties  and 
authorities  of  a  trustee ;  as  they  must  always  depend  upon  the 
peculiar  objects  and  structure  of  the  trust. 

§  1277.  in  regard  to  interest  upon  trust  funds,  the  general  rule 
is,  that,  if  a  trustee  has  made  interest  upon  those  funds,  or  ought 
to  have  invested  them  so  as  to  yield  interest,  he  shall,  in  each  case, 
be  chargeable  with  the  payment  of  interest.  In  some  cases,  courts 
of  equity  will  even  direct  annual  or  other  rests  to  be  made  ;  the 
efifiect  of  which  will  be,  to  give  to  the  ceetuis  que  ti'ust  the  benefit 
of  compound,  interest.  But  such  an  interposition  requires  extra- 
ordinaiy  circumstances  to  justify  it.^  Thus,  for  example,  if  a  tnistee, 
in  manifest  violation  of  his  trust,  has  applied  the  trust  funds  to  his 
own  benefit  and  profit  in  trade  ;  or  has  sold  out  the  trust  stock,  and 
applied  the  proceeds  to  his  own  use ;  or  has  conducted  himself 
fraudulently  in  the  management  of  the  trust  funds ;  or  has  wilfully 
refused  to  follow  the  positive  directions  of  the  instrument,  creating 
the  trust,  as  to  investments  ;  in  these,  and  the  like  cases,  courts  of 
equity  will  apply  the  rule  of  annual  or  semi-annual  rests,  if  it  will 
be  most  for  the  benefit  of  the  cestui  que  trust.  The  true  rule  in 
equity  in  such  cases  is,  to  take  care  that  all  the  gain  shall  go  to  the 
cestui  que  trust 

§  1277  a.  It  seems  to  be  settled,  that  if  the  trustee  himself  put 
the  trust  money  into  his  own  business,  by  which  he  realizes  a  profit 
beyond  the  rate  of  interest  on  the  public  stocks  or  other  proper 
securities  for  the  investment  of  trust  funds,  or  even  beyond  the  legal 
rate  of  interest,  the  cestui  que  trust  is  entitled  to  such  profit.^  But  if 
the  trustee  lend  the  trust-money  to  others,  who  know  of  the  breach  of 
trust  thus  committed,  the  cestuis  que  trust  may  follow  the  money  into 
their  hands,  but  they  cannot  claim  any  profits  which  they  may  have 
made  beyond  legal  interest,  but  are  limited  to  the  compensation  stipu- 
lated by  the  borrowers,  if  that  is  not  less  than  the  trustee  could  have 
realized  in  a  prudent  investment.^     Where  the  surviving  partner  was 

*  Raphael  v.  Boehin,  11  Ves.  91  ;  h.  c.  Vyse  v.  Foster,  8  Ch.  309 ;  L.  R.  7  H.  L. 

18  Ves.  407,  590  ;  Domford  v.  Dornford,  318. 

12  Ves.  127  ;  Foster  r.  Foster,  2  Bro.  Ch.  »  Stroud  r.  Gwyer,  6  Jur.  N.  s.  719. 

616 ;  Davis  v.  May,  19  Yes.  883 ;  Sevier  See  also  Dimes  v.   Scott,   4   Russ.   196, 

V.   Green  way,   19  Yes.   413  ;  Webber  v.  which  is  here  commented  upon  ;  also  ante. 

Hunt,  1  Mad.  13.  §676  6. 

'  Docker  v.  Somes,  2  My.  k  K.  655  ; 

8  L  2 
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made  the  executor  of  the  deceased  partner,  and  continued  the  business, 
taking  in  two  other  partners,  it  was  held  that  he  was  accountable 
personally,  and  bound  to  pay  over,  to  those  entitled  on  behalf  of 
the  deceased  partner,  all  the  profits  resulting  from  the  improper 
use  of  the  partnership  effects,  and  that  the  subsequent  partners 
were  not  necessary  parties.  The  case  of  Simpson  v.  Chapman,^ 
where  it  was  held  such  partners  were  necessary  parties,  was  here 
commented  upon  and  held  not  well  founded,  and  not  therefore  to  be 
followed.^ 

§  1277  6.  And  where  one  of  the  trustees  was  in  possession  of 
railway  debentures,  executed  to  all  the  trustees,  and,  by  means  of  a 
forged  transfer  in  the  name  of  all,  sold  the  same,  and  the  transfer 
had  been  recorded  in  the  books  of  the  company  in  favour  of  a  bond 
fide  purchaser,  it  was  held,  upon  a  bill  by  the  other  trustees,  to  have 
the  transfer  set  back  and  declared  void,  that  the  possession  of  the 
debentures  by  one  trustee  gave  him  no  implied  authority  to  deal 
with  them,  and  the  transfer  was  declared  void,  and  the  entry  in  the 
books  of  the  company  was  required  to  be  cancelled  and  the  deben- 
tures to  be  delivered  up  to  the  trustees.* 

§  1277  c.  The  rule  is  well  settled,  that  the  trustee  with  power  of 
sale  cannot  himself  become  a  purchaser  of  the  estate.^  Nor  can  the 
trustee  be  allowed  to  make  atiy  profit,  personally,  out  of  the  trust- 
estate,  even  by  charging  for  professional  services  performed  by  him 
for  the  benefit  of  the  trust-estate.  But  it  has  been  held  this  will 
not  extend  to  the  case  where  the  trustee,  being  a  solicitor,  employed 
his  partner  professionally  on  the  part  of  the  trust,  upon  the  terms 
of  such  partner  alone  being  entitled  to  the  profits ;  and  the  court 
allowed  the  charees  for  his  services.^ 

§  1277  d.  Where  the  husband,  in  making  a  settlement  upon  his 
wife,  had  assigned  a  policy  upon  his  life,  and  covenanted  with  the 


I  4  De  G.,  M.  k  6.  154. 

'  M 'Donald  v.  Richardson,  5  Jnr.  n.  h. 
9.  See  also  Palmer  v,  Mitchell,  2  My.  k 
K.  672,  note. 

X'  Cottam  V.  Eastern  Counties  Railway 
Co.,  1  J.  &  H.  243.  See  also  Cowell  v. 
Gatcomhe,  27  Beav.  568. 

^  Ingle  V.  Richards,  28  Beav.  361. 

*  Clack  V.  Carlton,  7  Jur.  N.  s.  441. 
See  also  Crosskill  v.  Bower,  32  Beav.  86  ; 
where  it  was  held  that,  banker^  conld  not 
make  any  profit  of  their  trust  or  charge 
above  five  per  cent,  on  money  advanced  by 
them.  See  also  Tyrrell  v.  Bank  of  Ijon- 
don,  10  H.  L.  C.  26  ;  where  the  question 
of   the  compensation  of  trustees  acting 

Srofessionally  as  solicitors  is  extensively 
iscnssed,  and  also  the  riglit  of  truMtees  to 
make  profits  for  themselves.  But  where 
the  trustee  proved  he  gave  full  considera> 


tion,  and  purchased  the  trust  estate  with 
full  and  free  consent,  on  the  part  of  the 
cestui  que  trusty  a  bill  to  set  aside  the  sale 
was  dismissed  with  costs.  Luff  v.  Lord, 
10  Jur.  N.  8.  1248.  And  after  an  ineffec- 
tual effort  to  sell  a  trust  estate  at  auction, 
leave  was  given  for  one  of  the  trustees  to 
purchase  it,  at  the  price  at  which  it  had 
been  bought  in,  tiiat  appearing  beneficial 
to  the  parties  interested.  Farmer  v.  Dean, 
82  Beavon,  327.  And  a  trustee  cannot 
retire  from  the  trust  for  the  purpose  of 
becoming  a  purchaser.  Spring  v.  Pride, 
10  Jur.  N.  8.  646.  But  where  the  trustee 
has  opfnly,  and  with  ]>erfect  fairness,  and 
with  the  concurrence  of  those  having  the 
beneficial  interest  in  tlie  estate,  contracted 
for  the  piirchase,  the  court  will  not  set  it 
aside.     Dover  v.  Buck,  11  Jur.  N.  s.  580. 
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trustees  to  keep  up  the  policy,  but  the  trustees  neglected  to  obtain 
possession  of  the  policy  or  to  give  notice  of  the  assignment  to  the 
office,  and  the  same  was  subsequently  mortgaged  by  the  husband  and 
finally  surrendered,  the  husband  appearing  to  be  in  insolvent  cir- 
cumstances and  unable  to  keep  up  the  policy,  and  the  trustees  having 
no  funds  for  that  purpose,  it  was  held  that  the  trustees  were  not 
liable  for  the  loss.^  But  this  seems  a  very  favourable  decision  towards 
them. 

§  1277  e.  The  trustees,  distributing  the  fund,  upon  a  forged  mar- 
riage certificate,  to  persons  not  entitled  to  it,  were  held  liable  to 
refund  the  same  with  interest  from  the  date  of  the  wrongful  pay- 
ment.2  The  question  of  the  responsibility  of  new  trustees,  for  not 
looking  after  the  fund  in  the  hands  of  the  old  trustees,  was  exten- 
sively discussed  in  Ex  parte  Jeaves,^  and  the  point  of  what  facts  shall 
be  sufficient  to  charge  the  new  trustee  with  notice  and  default  of 
duty  was  largely  discussed. 

§1277/  The  effect  of  agency  for  trustees  was  considered  in 
Robertson  v.  Armstrong,*  where  it  was  held  that  payment  to  the 
agent  of  the  trustees  is  payment  to  the  trustees.  And  if  the  agent 
pay  the  money,  in  good  faith,  to  a  party  not  entitled  to  hold  it, 
whereby  it  is  lost ;  such  agent  cannot  be  made  responsible  in  a  sepa- 
rate bill  against  him  alone,  without  joining  'the  trustees ;  since  it  is 
only  through  the  trustees  that  such  agents  are  liable  at  all.  But 
co-trustees  are  not  responsible  for  the  fraud  and  forgery  of  one  of 
their  number  to  which  they  in  no  way  contribute,  either  directly  or 
remotely.* 

§  1277  g.  And  the  trustee,  by  mixing  the  trust-money  with  his 
own,  at  his  banker's  or  otherwise,  will  become  responsible  for  the 
replacing  of  the  money,  and  lawful  interest  during  the  interven- 
ing period.^  But  the  cestui  que  trust  cannot  claim  any  balance 
remaining  in  the  hands  of  the  bankers  of  the  trustee  when  it  does 
not  appear  that  any  portion  of  such  balance  arose  from  the  same 
identical  money.^  So,  too,  when  the  trustee  makes  an  improper 
investment  of  trust-funds,  he  becomes  responsible  for  the  same,  with 
interest.® 

§  1278.  The  object  of  this  whole  doctrine  is,  to  compensate  the 
cestui  que  trusty  and  to  place  him  in  the  same  situation  as  if  the 

1  Hobday  v.  Peters,  28  Beav.  603.    But  »  g  De  G.,  M.  &  G.  291. 

see  Kingdon  v.  Castleman,  46  L.  J.  (n.  b.)  ^28  Beav.  123. 

Ch.  D.  448.  ^  Barnard  v,  Bagshaw,  2  Jur.  K.  s.  220. 

*  Eaves  v,  Hickson,  7  Jur.  n.  s.  1297 ;  •  Cook  v.  Addison,  7  Eq.  466. 

8.  c.   30  Beav.  136.    See  also  Barratt  v.  '  Brown  v.  Adams,  L.  J.  Giffard,  re- 

Wyatt,  8  Jur.  N.  8.  1046,  where  payments  versing  V.-C.  James,  21  L.  T.  n.  8.  71. 

were  mistakenly  made  under  a  supposed  "  Whitney  v.  Smith,  4  Ch.  513 :  Fisher 

order  of  court,  and  the  trustees  neverthe-  v,  Gilpin.  38  L.  J.  Ch.  n.  s.  230. 
less  held  responsible. 
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trustee  had  faithfully  performed  his  own  proper  duty.  It  has  even  a 
larger  and  more  comprehensive  aim,  founded  in  public  policy,  which 
is  to  secure  fidelity  by  removing  temptation,  and  by  keeping  alive  a 
sense  of  personal  interest  and  personal  responsibility.  It  seems,  how- 
ever, to  have  been  of  a  comparatively  late  introduction  into  equity 
jurisprudence ;  and  probably  was  little  known  in  England  at  an 
earlier  period  than  the  reign  of  Charles  the  Second. 

§  1279.  The  Roman  law  acted  with  the  same  protective  wisdom 
and  foresight.  In  that  law,  if  a  guardian,  or  other  trustee,  was  guilty 
of  negligence  in  suffering  the  money  of  his  ward  to  remain  idle,  he 
was  chargeable,  at  least,  with  the  ordinary  interest.  "Quod  si 
pecunia  mansisset  in  rationibus  pupilli,  prsBStandum  quod  bon&  fide 
percepisset,  aut  percepere  potuisset,  sed  foenori  dare,  cum  potuisset, 
neglexisset ;  cum  id,  quod  ab  alio  debitore  nomine  usurarum  cum 
sorte  datur,  ei,  qui  accipit,  totum  sortis  vice  fungitur,  vel  fungi  debet."  ^ 
But  where  the  guardian,  or  other  trustee,  went  beyond  the  point  of 
mere  negligence,  and  was  guilty  of  a  gross  abuse  of  his  trust,  the 
Roman  law  sometimes  inflicted  upon  'him  a  grievous  interest,  in  the 
nature  of  a  compound  interest,  but  often  greatly  exceeding  it^ 
*'  Quoniam,  ubi  quis  ejus  pecuniam,  cujus  tutelam  negotiave  adminis- 
trat,  aut  Magistratus  municipii  publicam  in  usus  sues  convertit, 
maximas  usuras  preestat.  Sed  istius  diversa  causa  est,  qui  non  sibi 
sumsit  ex  administratione  nummos,  sed .  ab  amico  aocepit,  et  ante 
negotiorum  administrationem.  Nam  illi,  de  quibus  constitutum  est 
(cum  gratuitam  certe  integram  et  abstinentem  omni  lucre  prsestare 
fidem  deberent)  licentia,  qu&  videntur  abuti,  maximis  usuris,  vice 
cujusdam  pcense,  subjiciuntur."  ^ 

§  1280.  In  cases  where  there  are  several  trustees,  the  point  has 
often  arisen,  how  far  they  are  to  be  deemed  responsible  for  the  acts  of 
each  other.  The  general  rule  is,  that  they  are  responsible  only  for 
their  own  acts,  and  not  for  the  acts  of  each  other,  unless  they  have 
made  some  agreement,  by  which  they  have  expressly  agreed  to  be 
bound  for  each  other ;  or  they  have,  by  their  own  voluntary  co-opera- 
tion or  connivance,  enabled  one  or  more  to  accomplish  some  known 
object  in  violation  of  the  trust.*  And  the  mere  fact,  that  trustees,  who 
are  authorized  to  sell  lands  for  mon^,  or  to  receive  money,  jointly 
execute  a  receipt  for  the  money  to  the  party  who  is  debtor  or 
purchaser,  will  not  ordinarily  make  either  liable,  except  for  so  mucb 
of  the  money  as  has  been  received  by  him ;  although  in  the  case  of 
executors,  it   would  be  different.      The  reasons  assigned  for  the 

»  Dig.  Lib.  26,  tit.  7, 1.  58,  §  1 ;  id.  1.  7,  »  Dig.  Lib.  8,  tit.  6,  1.  88.     Sec  ak) 

8,  4.  Dig.  Lib.  26,  tit.  7,  L  7,  §§  4  to  10  ;  Lib. 

2  See  Pothier,   Pand.  Lib.   27,  tit  3,  5,  tit.  56. 
n.  47  ;  1  Domat,  B.  5,  tit.  6,  §  1,  art.  14.  *  AnU,  §  1276. 
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doctrine  and  the  differeDce  are  as  follows.  Trustees  have  all  equal 
power,  interest,  and  authority,  and  cannot  act  separately,  as  execu- 
tors may ;  but  must  join,  both  in  conveyances  and  receipts.  .  For 
one  trustee  cannot  sell  without  the  other;  or  make  a  claim  to  receive 
more  of  the  consideration  money,  or  to  be  more  a  trustee  than  the 
other.  It  would,  therefore,  be  against  natural  justice  to  charge 
them  (seeing  they  are  thus  compellable,  either  not  to  act  at  all  or 
to  act  together)  with  each  other's  receipts,  unless  there  be  some 
default  or  negligence  on  their  own  part,  independent  of  joining  in 
such  receipt.^ 

§  1280  a.  But  it  is  otherwise  with  regard  to  executors,  for  where 
there  are  two  executors,  it  is  clear  that  each  has  a  several  right  to 
receive  the  debts  due  to  the  estate,  and  all  other  assets  which  shall 
come  to  his  hands ;  and  he  is,  consequently,  solely  responsible  for 
the  assets  which  he  receivea  I'hey  are,  therefore,  not  compellable 
to  join  in  receipts ;  and  each  is  competent,  by  his  own  separate 
receipt,  to  discharge  any  debtor  to  the  estate.^  If,  then,  they  join 
in  a  receipt,  it  is  their  own  voluntary  act,  and  equivalent  to  an 
admission  of  their  willingness  to  be  jointly  accountable  for  the 
money.'  It  follows,  Af(yii;iori,  that,  if  one  executor,  after  receiving 
the  assets,  voluntarily  pays  them  over  to  the  other  executor,  he 
becomes  responsible  for  the  due  application  and  administration  of 
those  assets  by  the  other  executor.  So,  if  one  executor  knows  that 
the  assets  received  by  the  other  executor  are  not  applied  according 
to  the  trusts  of  the  will,  or  in  a  due  course  of  administration,  and 
he  stands  by  and  acquiesces  in  it,  or  suffers  the  assets  to  be  wasted 
by  such  executor,  without  any  effort  to  require  or  compel  a  due 
execution  of  the  trusts  and  a  due  application  of  the  assets,  in  the 
course  of  the  administration  thereof,  he  will  be  held  liable  for  any 
waste  or  misapplication  of  such  assets.^    It  will  be  otherwise,  however. 


1  Fellows  V.  Mitchell,  1  P.  Will.  88, 
and  Mr.  Cox's  note  (1) ;  Churchill  v.  Lady 
Hobson,  1  P.  Wai.  241,  and  Mr.  Cox^s 
note  (1) ;  Leigh  v.  Barry,  3  Atk.  582  ;  Ex 
parte  Belchier  &  Parsons,  Ambler,  219, 
and  Mr.  Blant's  note.  Sec  Hulnic  v. 
Hulme,  2  Mylne  k  Keen,  682. 

'  And  lapse  of  time  will  not  affect 
debtors  with  notice  that  debts  are  paid, 
and  that  they,  therefore,  are  tmstees. 
Charlton  v.  Earl  of  Dnrham,  4  Ch.  433. 
But  where  money  received  by  authority  of 
two  tmstees  is  paid  to  one,  his  receipt  will 
Hot  be  protection,  though  such  trustee  is 
aJso  executor.     Lee  v.  Sankey,  15  £q.  204. 

'  AnU,  §  1280  a,  and  notes  ;  Murrell  v. 
Cox,  2  Vem.  670  ;  Aplyn  v.  Brewer,  Prec. 
Ch.  178  ;  Moses  v.  Levi,  8  Younge  k  Coll. 
869,  867. 

*  Williams  v.  Nixon,  2  Beavan,  472. 
In  this  last  case.   Lord  Langdale  said: 


"  There  can  be  no  doubt,  that,  if  an  exe- 
cutor knows  that  the  moneys  received  by 
his  co-executor  are  not  applied  according 
to  the  trusts  of  the  will,  and  stands  by 
and  acquiesces  in  it,  without  doing  any 
thing  on  his  part  to  procure  the  due  exe- 
'cution  of  the  trusts,  he  will,  in  respect  to 
that  negHcence,  be  himself  char^  with 
the  loss ;  out  in  cases  of  this  kmd  it  is 
always  to  be  observed,  that  the  testator 
himself,  having  invested  certain  persons 
with  the  character  of  executors,  has  trusted 
them  to  the  extent  to  which  the  law  allows 
them  to  act  as  executors ;  and  in  that 
character  each  has  a  separate  r^ht  of 
receiving  and  of  giving  dischaiges  for  the 
property  of  the  testator.  In  this  parti- 
cular case  the  testator,  having  money  in 
the  funds,  and  other  property  to  a  con- 
siderable amount,  directed  certain  an- 
nuities to  be  paid,   and  bequeathed  his 
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if  one  executor  has  no  knowledge  of  the  receipt,  or  misapplication,  or 
waste,  of  the  assets  by  the  other.^ 

§  1281.  The  propriety  of  the  doctrine,  which,  in  favour  of  trustees, 
makes  them  liable  only  for  their  own  acts  and  receipts,  has  never 
been  questioned ;  and,  indeed,  stands  upon  principles  of  general 
justice.  It  has  been  well  said,  that  it  seems  to  be  substantial 
injustice,  to  decree  a  man  to  answer  for  money  which  he  did  not 
receive,  at  the  same  time,  that  the  charge  upon  him,  by  his  joining 
in  the  receipt,  is  but  notional.^  There  is  a  good  deal  more  ques- 
tion as  to  the  distinction,  which  is  made  unfavourably  in  regard  to 
executors.  In  trudh,  upon  general  reasoning,  it  seems  difficult  to 
maintain  its  sound  policy,  or  practical  convenience,  or  intrinsic 
equity.  It  has,  on  this  account,  been  sometimes  struggled  against. 
But  it  is  now  finally  established,  as  a  general  rule,  in  the  equity 
jurisprudence  of  England.'^ 


residuary  estate  in  the  mode  stated.  Both 
executors  proved  the  will,  and  thereupon 
each  of  them  became  entitled  to  receive 
the  property.  One  of  them  did  receive 
the  property, — the  dividends  upon  the 
stocks  and  fiinds,  and  the  other  personal 
estate.  If  Mr.  Nixon  knew  that  his  co- 
executor  was  misapplying  the  moneys  thus 
received, «and  acquiescedin  it,  he  became 
himself  liable ;  because  he  was  a  witness 
and  an  acquiescing  party  to  the  misappli- 
cation or  breach  of  trust ;  but  if  he  was 
not  aware  of  the  misapplicatidn,  I  know  of 
no  case  in  which  the  court  has  gone  the 
lencth  of  saying,  that  an  executor  shall  be 
held  personally  answerable  for  standing  by 
and  permitting  his  co-executor  to  do  that, 
which,  for  any  thing  he  knows  to  the  con- 
trary, was  a  performance  of  the  trusts  of 
the  will.  In  this  case  it  is  clear,  Mr. 
Nixon  must  have  known  there  was  stock 
in  the  fands.  He  might  have  knowiji  that 
the  dividends,  arising  from  that  stock, 
were  from  time  to  time  received  by  Mr. 
Mills ;  knowing  that,  he  might,  nevei'the- 
less,  have  fall  reason  to  believe  that  they 
were  duly  applied,  accordini^  to  the  trusts 
and  directions  of  the  will,  m  satisfaction 
of  the  annuities,  or  of  the  rent  of  the 
leasehold  estates  possessed  by  the  testator 
at  his  death,  and  which  was  payable  out  of 
the  whole  estate.  The  argument  for  the 
plaintiffs  proceeds  upon  this,  that  you  are 
to  impute  to  Mr.  Nixon  a  knowledge  of 
all  that  he  might  have  known.  It  is  said, 
he  proved  the  wiU,  and  must,  therefore, 
liave  known  its  contents,  and  what  was  to 
be  done  in  pursuance  of  the  trusts ;  this  is 
a  presumption,  which  I  think  the  law 
itself  will  draw,  and  he  must,  therefore, 
be  taken  to  have  known  the  contents  of 
the  will ;  then  it  is  aigued,  that,  on  prov- 
ing the  will,  he  was  bound  to  make  a 
statement  upon  oath  respecting  the  value 
of  the  property,   and    therefore   +>ecRme 


acquainted  with  the  particulars.  He 
might  have  had  some  knowledge  of  it,  to 
the  limited  extent  which  can  be  known  on 
such  occasions  ;  but  I  cannot  impute  to 
him  a  knowledge  of  the  exact  state  or 
amount  of  the  property,  or  of  the  claims 
upon  it,  or  the  clear  amount  of  the  balance 
in  the  hands  of  his  co-executor.  I  cer- 
tainly do  not  recollect  any  case,  in  which 
the  principle  his  been  carried  to  the  extent 
to  which  it  has  been  here  pressed ;  and  if, 
in  this  case,  I  were  to  charge  Mr.  Nixon 

generally  with  all  the  assets  received  by 
is  co-executor,  I  must,  in  eveiy  other 
case,  say,  that  an  executor,  who  doos  not 
personally  act,  and  who,  having  no  reason 
to  suspect  any  misapplication  by  his  co- 
executor,  permits  him  to  act  alone,  is 
liable  for  every  misapplication  committed 
by  his  co-executor ;  I  do  not  think  I  can 
lay  down  any  such  rule."  Post,  §§  1283, 
1284. 

»  Ibid. 

'  Lord  Cowper,  in  FeUows  v.  Mitchell, 
1  P.  WiU.  88. 

'  Mr.  Cox^s  note  (1)  to  Fellows  v, 
Mitchell,  1  P.  Will.  83,  and  to  Churchill 
V,  Lady  Hobson,  1  P.  Will.  241,  and  Mr. 
Eldon's  note  to  Westley  v.  Clarke,  1  Eden, 
860 ;  Murrell  v.  Cox,  2  Vem.  570.  Lord 
Harcourt  struggled  against  it  in  Churchill 
V,  Lady  Hobson,  1  P.  Will.  241.  In 
Westley  v.  Ckrke  (1  Eden,  357),  Lord 
Northinston  shook  it  to  its  very  founda- 
tion. His  lordship  there  said  :  **  TbiB 
bill  is  brought  by  a  legatee  to  charge  two 
executors  with  assets  not  actually  received 
by  them  ;  but  for  which  they  had  given  a 
receipt ;  and  by  that,  as  the  plaintiffs  in- 
sist, made  themselves  liable  for  the  actual 
receipt  of  the  money  by  the  third.  And 
the  claim  is  founded  on  this :  That  it  is  a 
general  rule  in  this  court,  that,  if  execu- 
tors join  in  a  receipt,  they  make  them- 
.sclves  all  liable  in  ttofido^  biscause  it  is  an 
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§1282.  But,  although  the  general  rule,  in  regard  to  trustees,  is 
that  they  shall  be  liable  only  for  their  own  acts  and  receipts,  yet 
some  nice  distinctions  have  been  indulged  by  courts  of  equity, 
which  require  notice  in  this  place.  Thus,  for  example,  it  has  been 
said,  that,  where  they  join  in  a  receipt  for  money,  and  it  is  not  dis- 
tinguishable on  the  face  of  the  receipt,  or  by  other  proper  proofs, 
how  much  has  been  received  by  one  and  how  much  by  the  other 
trustee,  it  is  reasonable  to  charge  each  with  the  whole.^  The  case 
has  been  likened  to  that  of  a  man  wilfully  mixing  his  own  corn  or 
money  with  that  of  another,  where  he  who  has  made  the  difficulty 
shall  not  be  permitted  to  avail  himself  of  it ;  but,  if  there  is  any 
loss,  he  shall  bear  it  himself.^ 


unnecessary  act,  as  each  executor  has  an 
absolute  power  OYcr  the  personal  assets 
and  rights  of  the  testator.  And  that  the 
contrary  rule  holds  with  respect  to  trus- 
tees ;  that  they  are  not  answerable  for 
joint  receipt,  each  in  mlieh,  but  only  in 
proportion  to  what  they  actually  receive. 
But,  though  there  are  distinctions  in  the 
books  concerning  the  acts  of  trustees  and 
those  of  executors,  according  to  the  cases 
cited  for  that  purpose  ;  yet  those  distinc- 
tions seem  not  to  oe  taken  with  precision 
sufficient  to  establish  a  general  rule  ;  for  a 
joint  receipt  will  charge  trustees  in  solido 
each,  if  there  is  no  other  proof  of  the 
receipt  of  the  money.  AJs,  if  a  mortgage 
is  devised  in  trust  to  three  trustees,  and 
the  mortgagor,  with  his  witness,  meets 
them  to  pay  it  off :  the  money  is  laid  on 
the  table,  and  tne  mortgagor,  having 
obtained  a  reconveyance  and  receipt  for 
his  money,  withdraws,  each  trustee  is 
answerable  in  solido.  On  the  contrary,  in 
the  case  of  Churchill  v.  Hobson,  where 
executors  gave  a  joint  receipt,  only  one 
was  held  liable.  And  this  authority, 
which  Lb  not  an  exception  of  any  particular 
case,  but  an  exception  grounded  on  cir- 
cumstances, shows  there  is  no  such  rule. 
So  that  the  rule  seems  to  amount  to  no 
more  than  that  a  joint  receipt  given  by 
executors  is  a  stronger  proo(  that  they 
actually  joined  in  the  receipt ;  because, 
generauy,  they  have  no  occasion  to  join 
for  conformity.  But  if  it  appears  plainly, 
that  one  executor  only  received,  and  dis- 
charged the  estate  indebted,  and  assigned 
the  security,  and  the  others  joined  after- 
wards, without  any  reason,  and  without 
being  in  a  capacity  to  control  the  act  of 
tbeir  co-executor,  either  before  or  after 
that  act  was  done,  what  grounds  has  any 
court,  in  conscience,  to  charge  him  ? 
Equity  arises  out  of  a  modification  of  acts, 
where  a  very  minute  circumstance  may 
make  a  case  equitable  or  iniquitous.  And, 
though  former  authorities  may  and  ought 
to  bmd  the  determination  of  subsequent 
cases  with  respect  to  rights,  as  in  the 


right  of  curtesy  or  dower  ^  yet  there  can 
be  no  rule  for  the  future  determination  of 
this  court  conceminff  the  acts  of  men." 
Lord  Alvanley  admitted  the  rule  with 
greskt  reluctance,  in  Hovey  v.  Blakeman 
(4  Yes.  607,  608),  insisting  that  it  was  not 
conclusive;  and  his  remarks  have  great 
cogency  and  clearness.  But  it  is  now 
established  by  what  must  be  deemed  over- 
ruling authority,  ^^ee  Sadler  v.  Hobbs, 
2  Bro.  Ch.  114 ;  Scurfield  v.  Howes,  8 
Bro.  Ch.  94,  95 ;  Chambers  v.  Miochin,  7 
A'es.  197  to  199  (in  which  Lord  £ldon 
vindicated  the  rule  against  the  objections 
taken  to  it) ;  Brice  v.  Stokes,  11  Yes.  824 ; 
Doyle  i;.  Blake,  2  Sch.  &  Lefr.  242 ;  Joy 
i;.  Campbell,  1  Sch.  &  Lefr.  341;  Ship- 
brook  V.  Lonl  Hinchinbrook,  16  Yes.  477, 
479,  480.  In  Moses  v.  Levi,  3  Younge  k 
Coll.  359,  867,  Mr.  Baron  Alderson 
affirmed  the  rule,  and  held,  that  one  exe- 
cutor, who  had  paid  over  money  to  hia 
co-executor,  for  the  purpose  of  paying  the 
same  to  residuary  legatees,  was  guilty  of 
negligenoe,  and,  therefore,  liable  for  the 
misapplication  of  the  money  by  the  co- 
executor.  He  then  added :  "If  the  case 
stood  on  this  ground  alone,  it  appears  to 
me  that  it  would  come  within  the  principle 
of  Lord  Shipbrook  v.  Lord  Hinchinbrook 
(11  Yes.  252),  Underwood  v.  Stevens  (1 
Merlv.  712),  and  Langford  v.  Gascoyne 
(11  Yes.  833),  in  which  it  is  laid  down 
generally,  that  if  an  executor  permit  his 
co-executor  to  obtain  possession  of  money, 
which  he  had  at  any  time  in  his  own  pos- 
session, and  afterwards  the  co-executor 
misapplies  tiie  money,  both  executors  are 
personally  responsible.  And  that  it  would 
not  fall  within  the  case  of  Bacon  v.  Bacon 
(5  Yes.  331),  and  that  class  of  cases  in 
which  it  was  held  that  the  executor  shall 
be  allowed  the  benefit  of  what  he  has 
handed  over  to  his  co-executor,  in  the  due 
and  ordinary  course  of  the  administration 
of  the  testator  8  estate." 

»  Fellows  V.  MiteheU,  1  P.  Will.  88  ;  s. 
G.  2  Vem.  415,  604. 

2  Fellows  r.  Mitehell,  1  P.  Will.  83. 
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§  1283.  Perhaps  the  following  may  be  found  to  be  the  truest 
exposition  of  the  principle,  which  ought,  in  justice,  to  regulate 
every  case  of  this  sort,  whether  it  be  the  case  of  executors,  or 
of  guardians,  or  of  trustees.  It  is,  that  if  two  executors,  guar- 
dians, or  trustees,  join  in  a  receipt  for  trust  money,  it  is  jpriwwt 
f(wie,  although  not  absolutely,  conclusive  evidence  that  the  money 
came  to  the  hands  of  both.  But  either  of  them  may  show,  by 
satisfactory  proof,  that  his  joining  in  the  receipt  was  necessary, 
or  merely  formal,  and  that  the  money  was,  in  fact,  all  received 
by  his  companion.  And,  without  such  satisfactory  proof,  he 
ought  to  be  held  jointly  liable  to  account  to  the  cestui  que  trust 
for  the  money,  upon  the  fair  implication,  resulting  from  his  acts, 
that  he  did  not  intend  to  exclude  a  joint  responsibility.^  But, 
wherever  either  a  trustee,  or  an  executor,  by  his  own  negligence  or 
laches,  suffers  his  co-trustee  or  co-executor,  to  receive  and  waste 
the  tinist  fund  or  assets  of  the  testator,  when  he  has  the  means  of 
preventing  such  receipt  and  waste,  by  the  exercise  of  reasonable 
care  and  diligence,  then,  and  in  such  a  case,  such  trustee  or  executor 
should  be  held  personally  responsible  for  the  loss  occasioned  by  such 
receipt  and  waste  of  his  co-trustee  or  co-executor.* 

§  1283  a.  The  mere  appointment  by  the  trustees  of  one  of  them 
to  be  the  factor  of  the  others  for  the  property,  is  not  of  itself  such 
a  breach  of  trust  as  subjects  the  other  trustees  to  all  the  con- 
sequences of  it,  nor  does  it  make  them  liable  as  such  for  permitting 
the  factor  trustee  to  retain  balances  in  his  hands,  unless  they  are 
thereby  guilty  of  gross  negligence.  Still,  however,  by  the  appoint- 
ment of  such  trustee  as  factor,  they  become  liable  for  his  default 
as  agent,  although  not  as  trustee,  in  the  same  way  that  they  would 
be  liable  for  the  default  of  any  other  person  whom  they  might 
appoint  to  the  office.^  And  a  trustee,  by  becoming  the  factor  or 
cashier  of  the  trust  property,  does  not  thereby  incur  any  additional 
liability  in  respect  to  its  management  beyond  what  he  was  subject 
to  as  trustee.* 

§  1284.  Again;  if,  by  any  positive  act,  direction,  or  agreement 
of  one  joint  executor,  guardian,  or  trustee,  the  trust  money  is  paid 
over,  and  comes  into  the  hands  of  the  other,  when  it  might  and 
should  have  been  otherwise  controlled  or  secured  by  both,  there 
each  of  them  will  be  held  chargeable  for  the  whole.®    So,  if  one 

*  Hovey  v,   Blakeman,    4  Ves.    590  ;  *  Ibid. 

Crosse  t.  Smith,  7  East,  244  ;  Scurfiold  v.  *  Gill    v,    Attorney-General,    Hardres, 

Howes,   3  Bro.  Ch.   93,   and  Mr.  Belt's  314 ;  Lord  Shipbrook  v.   Lord  Hinchin- 

notes;  Westley  r.  Clarke,  1  Eden,  857  ;  brook,  16  Ves.  479,  480  ;  Sadler*.  Hobbs, 

Joy  V.  Campbell,  1  Sch.  &  Lefr.  841.  2  Bro.  Ch.  116  ;  Underwood  v,  Stevens,  1 

^  Ante,  §  845  a ;  Williams  v,   Nixon,  Meriv.  712  ;  Adair  v.  Shaw,  1  Sch.  &  Lefr.  • 

2  Beavan,  472 ;  ante,  §§1280,  1280  a.  272  ;  Joy  v,  Campbell,  1  Sch.  &  Lefr.  341. 

'  Home  V.   Pringle,  8  CI.    &  F.    264,  It  is  not  easy  to  reconcile  the  language 

286,  287,  288,  289.  used  in  all.the  cases,  as  to  what  acts,  direc- 
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trustee  should  wrongfully  suffer  the  other  to  detain  the  trust-money 
a  long  time  in  his  own  hands,  without  security ;  or  should  lend  it  to 
the  other  on  his  simple  note  ;  or  should  join  with  the  other  in  lending 
it  to  a  tradesman  upon  insufficient  security  ;  in  all  such  cases  he  will 
be  deemed  liable  for  any  loss.^  A  fortiori,  one  trustee  will  be  liable, 
who  has  connived  at,  or  been  privy  to,  an  embezzlement  of  the  trust- 
money  by  another ;  or  if  it  is  mutually  agreed  between  them  that 
one  shall  have  the  exclusive  management  of  one  part  of  the  trust 
property,  and  the  other  of  the  other  part* 

§  1284  a.  But  here  it  may  be  important  to  take  notice  of  another 
illustration  of  the  doctrine,  that  courts  of  equity  administer  their  aid 
only  in  favour  of  persons  who  exercise  due  diligence  to  enforce  their 
rights,  and  are  guilty  of  no  improper  acquiescence  or  delay ;  upon  the 
maxim  so  often  referred  to,  "  Yigilantibus,  non  dormientibus,  aequitas 
subvenit."  Hence,  if  there  be  a  clear  breach  of  trust  by  a  trustee  ; 
yet,  if  the  cestui  que  trust,  or  beneficiary,  has  for  a  long  time 
acquiesced  in  the  misconduct  of  the  trustee,  with  full  knowledge  of  it, 
a  court  of  equity  will  not  relieve  him ;  but  leave  him  to  bear  the 
fruits  of  his  own  negligence  or  infirmity  of  purpose.* 

§  1284  6.  The  coui-se  of  inquiry  in  the  courts  of  equity  in  regard 
to  the  default  of  trustees,  is  as  follows  : — A  trustee  cannot  be  put  on 
trial  there,  for  an  account  through  wilful  default  or  neglect,  unless 
the  plaintiff  allege  such  default  in  his  bill,  and  prove  at  least  one  act 
of  wilful  neglect,  or  default,  in  the  preliminary  hearing  before  the  court, 


tiona,  and  omissions  of  one  trustee  shall 
make  him  chargeable.  Lord  Redesdale, 
in  Joy  V.  CampbeU  (1  Sch.  &  Lefr.  841), 
states  the  doctrine  thus :  **The  distinction 
seems  to  be  this,  with  respect  to  a  mere 
signing ;  that,  if  a  receipt  be  given  for 
the  mere  purpose  of  form,  then  the  sign- 
ing wiU  not  cnaige  the  person  not  receiv- 
ing. But,  if  it  be  given  under  circum- 
stances purporting  that  the  money,  though 
not  actually  received  by  both  executors, 
was  under  the  control  of  both,  such  a 
receipt  shall  charge.  And  the  true  ones- 
tiou,  in  all  those  coses,  seems  to  have 
been,  whether  the  money  was  under  the 
control  of 'both  executors.  If  it  was  so 
considered  by  the  person  {Miying  the 
money,  then  the  joining  in  the  receipt 
by  the  executor,  who  did  not  actually 
receive  it,  amounted  to  a  direction  to  pay 
his  co-executor ;  for  it  could  have  no 
other  meaning.  He  became  responsible 
for  the  application  of  the  mone^,  iust 
as  if  he  had  received  it.  But  this  does 
not  apply  to  what  is  done  in  the  dis- 
charge 01  a  necessary  duty  of  the  exe- 
cutor ;  for  example,  an  executor,  living 
in  London,  is  to  pay  debts  in  Suffolk,  and 
remits  money  to  his  co-executors  to  pay 
these  debts.     He  is  considered  to  do  this 


of  necessity.  He  could  not  transact 
business  without  trusting  some  persons ; 
and  it  would  be  impossible  for  him  to 
discharge  his  duty,  if  he  is  made  re- 
sponsible, where  he  remitted  to  a  person 
to  whom  he  would  have  given  credit  and 
would  in  his  own  business  have  remitted 
money  in  the  same  way.  It  would  be 
the  same  were  one  executor  in  India,  and 
another  in  England,  the  assets  being  in 
India,  but  to  be  applied  in  England. 
There  the  co-executor  is  appoint^  for 
the  purpose  of  carrying  on  such  transac- 
tion ;  and  the  executo^is  not  responsible, 
for  he  must  remit  to  somebody ;  and  he 
cannot  be  wrong  if  he  remits  to  the  per- 
son in  whom  the  testator  himself  reposed 
confidence." 

»  Sadler  v.  Hobbs,  2  Bro.  Ch.  114  ; 
Keble  v.  Thompson,  8  Bro.  Ch.  112; 
Langston  v.  OUivant,  Cooper,  38  ;  Caffrey 
V.  Darby,  6  Yes.  488 ;  Brice  v.  Stokes, 
11  Yes.  819 ;  Chambers  v.  Minchin,  7 
Yes.  197,  198. 

'  Gill  V.  Attorney-General,  Hardres, 
814  ;  Boardman  v.  Mosman,  1  Bro.  Ch. 
68  ;  Bate  v.  Scales,  14  Yes.  402  ;  Oliver  v. 
Court,  8  Price,  127. 

*  Broadhurst  v.  Balgny,  1  Younge  & 
Coll.  New  R.  16,  28  to  82. 
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who  directs  the  inquiry  before  the  chief  clerk.^    This  rule  was  estab- 
lished by  Lord  Eldon,  and  has  been  adhered  to  until  the  present  time.^ 

§  1284  c.  And  where  there  are  numerous  trustees,  the  personal 
responsibility  of  each,  for  the  acts  of  the  others,  must  depend  much 
upon  his  ability  to  interpose  and  hinder  the  others  from  pursuing  the 
course  which  resulted  in  the  loss.  This  will  depend  upon  the  nature 
of  the  trust,  and  how  far  the  duty  and  right  to  act  is  joint,  and 
incapable  of  execution,  except  by  the  concurrence  of  all  the  trustees. 
In  general,  this  concurrence  is  required  in  regard  to  trusts  which  are 
of  a  private  and  personal  nature.^  But  in  regard  to  such  trusts  as 
are  of  a  public  nature,  the  trustees  may  act  by  the  majority.^  And 
all  trusts  which  partake  of  an  official  character,  suck  as  that  of 
executors  and  administrators,  in  the  settlement  of  estates,  may  be 
performed  severally,  as  in  the  collection  of  debts.^  This  may  be,  as 
before  suggested,  the  chief  ground  of  distinction  in  regard  to  the 
liability  of  trustees  and  executors  for  the  acts  of  each  other. 

§  1285.  In  cases  of  a  breach  of  tinist,  the  question  has  arisen,  in 
what  light  the  debt,  created  by  such  breach  of  trust,  is  to  be  viewed ; 
whether  it  is  to  be  deemed  a  debt  by  simple  contract,  and  so  binding 
upon  the  personal  assets,  only,  of  the  trustee,  or  a  debt  by  specialty. 
At  law,  so  far  as  any  remedy  exists  there,  the  debt  is  treated  as  a 
simple  contract  debt,  even  though  the  trust  arises  under  a  deed 
executed  by  the  trustees,  and  contains  a  clause,  that  no  trustee  shall 
be  chargeable  or  accountable  for  any  money  arising  in  execution  of 
the  trust,  except  what  he  shall  actually  receive,  unless  there  be  some 
correspondent  covenant  also  on  the  part  of  the  trustees.  For  this  is 
a  common  clause  of  indemnity  in  trust-deeds ;  and  the  true  sense  of 
it  is,  that  the  trustees  shall  not  be  accountable  for  more  than  they 
receive.  They  are,  in  fact,  accountable  for  what  they  actually  receive, 
but  not  accountable  as  under  a  covenant.* 

§  1286.  The  rule  in  courts  of  equity  is  the  same.  The  debt 
created  by  a  breach  of  trust  is  there  considered  but  as  a  simple 
contract  debt,  even  although  circumstances  of  fraud  appeal*  ;7  unless, 
indeed,  there  be  some  acknowledgment  of  the  debt  by  the  trustee 
under  seaL^  But,  in  cases  of  this  sort,  if  the  specialty  creditors 
exhaust  the  personal  assets,  courts  of  equity  would  let  a  simple  contract 
creditor  of  this  sort,  equally  with  other  simple  contract  creditors, 

1  Sleight  V.  Lawson,  3  K.  &  J.   292 ;  '  Gleason  v.  LiUie,  1  Aikena,  27. 

Cooper.  Carter,  2  De G.,  M.  k  G.  297,  298.  •  Bartlctt  v.  Hodmon,  1  T.  R.  42,  44. 

'  ibid.    For  the  practice  since  the  Judi-  '  Veraon  v.  Vawdir,  2  Atk.  119. 

\ '    catare  Acts,  see  Job  v.  Job,  6  Ch.  D.  562  ;  *  See  Isaacson  v.   Harwood,  3  Ch.  226  ; 

In  re  Lyman,  21  CH.  D.  757  ;  and  Smith  Holland  v.  Holland,  4  Ch.  449.    The  mere 

V,  Annitage,  24  Ch.  D.  727.  fact  that  the  trustee  executes  the  trust 

>  AnUy  §  1062.  deed  will  not  be  construed   to  imply  a 

*  Perry  v.  Shipway,  5  Jur.  N.  s.  635  ;  covenant.     Adey  v.  Arnold,  5  De  G.  M.  k 

R.  c.  28  L.  J.  N.  s.  Ch.  660.  G.  438  ;  Wynrh  r.  Grant,  2  Drewry,  812. 
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stand  in  the  place  of  the  specialty  creditors,  in  order  to  obtain  satis* 
faction  out  of  the  real  estate  of  the  testator.^ 

§  1287.  Courts  of  equity  will  not  only  hold  trustees  responsible  for 
any  misapplication  of  trust  property,  and  any  gross  negligence  or 
wilful  departure  from  their  duty  in  the  management  of  it ;  but  they 
will  go  farther,  and  in  cases  requiring  such  a  remedy,  they  will 
remove  the  old  trustees  and  substitute  new  ones.  Indeed,  the 
appointment  of  new  trustees  is  an  ordinary  remedy,  enforced  by 
courts  of  equity  in  all  cases  where  there  is  a  failure  of  suitable 
trustees  to  perform  the  trust,  either  from  accident,  or  from  the  refusal 
of  the  old  trustees  to  act,  or  from  their  original  or  supervenient 
incapacity  to  act,  or  from  any  other  cause.-  Where  the  scheme  of  a 
charity  provided,  that  if  "  any  or  either  of  the  trustees  should  depart 
from  the  United  Kingdom,  from  whatever  cause  or  motive,  or  under 
whatsoever  circumstances,  he  should  be  considered  as  discharged,  and 
disqualified/'  it  was  held  that  a  temporary  absence  abroad  was  not 
within  the  provision.^  So  the  bankruptcy  of  the  trustee  is  no  cause 
of  removal  unless  it  will  in  some  degree  endanger  the  trust.* 

§  1288.  The  doctrine  seems  to  have  been  carried  so  far  by  the 
courts,  as  to  remove  a  joint  trustee  from  a  trust,  who  wished  to  con- 
tinue in  it  without  any  direct  or  positive  proof  of  his  personal  default, 
upon  the  mere  ground  that  the  other  co-trustees  would  not  act  with 
him ;  for,  in  a  case  where  a  trust  is  to  be  executed,  if  the  parties 
have  become  so  hostile  to  each  other  that  they  will  not  act  together, 
the  very  danger  to  the  due  execution  of  the  trust,  and  the  due 
disposition  of  the  trust  fund,  requires  such  an  interposition  to  prevent 
irreparable  mischief.^ 

§  1289.  But,  in  cases  of  positive  misconduct,  courts  of  equity  have 
no  difficulty  in  interposing  to  remove  trustees  who  have  abused  their 
trust.*  It  is  not,  indeed,  every  mistake,  or  neglect  of  duty,  or 
inaccuracy  of  conduct  of  trustees,  which  will  induce  courts  of  equity 
to  adopt  such  a  course.^  But  the  acts  or  omissions  must  be  such  as 
to  endanger  the  trust  property,  or  to  show  a  want  of  honesty,  or  a 
want  of  a  proper  capacity  to  execute  the  duties,  or  a  want  of  reason- 
able fidelity. 

§  1289  a.  Where  the  testator  provided  that  his  widow  should  have 


>  Cox  V.  Bateman,  2  Ves.  18,  19. 

3  Ellison  V,  Ellison,  6  Ves.  663,  664  ; 
Lake  v.  De  Lambert,  4  Yes.  592  ;  Millard 
V.  Eyre,  2  Ves.  Jr.  94 ;  Efuchanan  v. 
Hamilton,  5  Ves.  722 ;  Hibbard  v. 
Lambe,  Ambler,  309,  Com.  Dig.  Cfiancery, 
4W.  7. 

'  The  Moravian  Society  in  re,  26 
Rtovan,  101. 

*  Bridgman's  Trust  in  re,  6  Jur.  n.  s. 
1065  ;  s.  c.  8  W.  R.  598  ;  In  re  Barker's 


Trusts,  1  Ch.  D.  48  ;  In  re  Adam's  Trust, 
12  Ch.  D.  634. 

*  Uvedale  v.  Ettrick,  2  Ch.  Cas.  130  ; 
Com.  Dig.  Chancery,  4  W.  7. 

•  Portsmouth  v.  Fellows,  5  Mad.  450  ; 
Mayor,  &c.,  of  Coventry  v.  Attorney- 
General,  2  Bro.  Pari.  236  ;  s.  c.  7  Bro. 
Pari,  by  Tomlins,  235. 

7  Attorney  -  General  v.  Coopers'  Com- 
pany, 19  Ves.  192 ;  Attorney-General  r. 
Caius  College,  2  Keen,  150. 
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the  profits  of  a  certain  portion  of  his  estate,  ''  so  that  she  might  main- 
tain herself;  and  their  children,  and  educate  them/'  and  if  these 
profits  were  insufficient  for  that  purpose,  the  deficiency  to  be  supplied 
out  of  the  income  of  the  general  estate ;  and  she  eloped  with  a 
married  man,  and  the  cfaildi*en  brought  a  bill  for  an  account  and  for 
the  direction  of  the  court,  in  regard  to  their  future  maintenance,  it 
was  ordered,  notwithstanding  *'  the  widow  by  her  answer  expressed 
contrition  for  her  conduct,  and  stated  that  she  had  entirely  separated 
from  the  person  with  whom  she  eloped,"  that,  having  by  her  mis- 
conduct become  unfit  to  maintain  and  educate  the  children,  she  was 
not  entitled  to  the  surplus  profits,  after  setting  apart  sufficient  for 
their  maintenance  and  education,  but  could  only  claim  maintenance 
for  herself.^ 

§  1289  6.  The  subject  of  appointing  new  trustees,  and  the  prin- 
ciples by  which  courts  of  equity  are  governed  in  making  such  appoint- 
ments, were  extensively  considered  by  the  Court  of  Chancery  Appeal 
in  re  Tempest.^  The  doctrine  there  declared,  is  that  the  court  will  have 
regard  to  the  wishes  of  the  person  by  whom  the  trust  has  been  created, 
if  expressed  in,  or  clearly  to  be  collected  from,  the  instrument  creating 
the  trust ;  that  it  will  not  appoint  a  person  to  be  trustee  with  a  view 
to  the  interests  of  some  of  the  persons  interested  under  the  trust,  in 
opposition  to  the  wishes  either  of  the  testator  or  of  others  of  the 
trustees ;  and  that  in  appointing  trustees  it  will  have  regard  to  the 
question,  whether  the  appointment  will  promote  or  impede  the  exe- 
cution of  the  trusts,  since  the  purpose  of  the  appointment  is,  that  the 
trusts  may  be  better  carried  into  execution. 

§  1290.  Before  concluding  the  subject  of  trusts,  it  may  be  proper 
to  say  a  few  words  in  regard  to  such  tnists,  as  either  attach  to  trust 
propei-ty  situate  in  a  foreign  country,  or  are  properly  to  be  executed 
in  a  foreign  country.  The  considerations  belonging  to  this  branch  of 
equity  jurisprudence  are  not,  indeed,  limited  to  cases  of  trust ;  and, 
therefore,  we  shall  here  bring  them  together  in  one  view,  as,  for  the 
most  part,  they  are  equally  applicable  to  every  subject  within  the 
reach  of  equitable  relief. 

§  1291.  The  jurisdiction  of  courts  of  equity,  in  regard  to  trusts,  as 
well  as  to  other  things,  is  not  confined  to  cases  where  the  subject- 
matter  is  within  the  absolute  reach  of  the  process  of  the  court,  called 
upon  to  act  upon  it ;  so  that  it  can  be  directly  and  finally  disposed  of, 


1  Castle  V.  Castle,  1  De  6.  &  J.  352.  438  ;  Browne  v.  Paull,  1  Sim.  K.  s.  92 

See  also  Raikes  v.   Ward,   1  Hare,  448  ;  Jodrell  r.  Jodrell,  14  Beav.  397  ;  Long- 

Wetherell  v.  Wilson,  1  Keen,  80 ;  Woods  more  v.  Elcum,  2  Younge  &  ColL  C.  6. 

17.  Woods,  1  My.  &  Cr.  401 ;  Crockett  v.  863. 

Crockett,  2  PhiU.  663  ;  Brown  r.  Casama-  '  12  Jur.    n.    s.   639 ;    s.    c.     I    Ch. 

jor,  4  Vesey,  498  ;  Hammond  v.  Neame,  1  486. 
Swaust.  86 ;  Hadow  v.  Hadow,  9  Simons, 
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or  affected  by  the  decree.  If  the  proper  parties  are  within  the  reach 
of  the  process  of  the  court,  it  will  be  sufficieot  to  justify  the  assertion 
of  full  jurisdiction  over  the  subject-matter  in  controversy.^  The 
decrees  of  courts  of  equity  do,  indeed^  primarily  and  properly,  act  in 
peraona/m,  and,  at  most,  collaterally  only  in  rem}  Hence,  the 
specific  performance  of  a  contract  for  the  sale  of  lands,  lying  in  a 
foreign  country,  will  be  decreed  in  equity,  whenever  the  party  is  resi- 
dent within  the  jurisdiction  of  the  court.^  So,  an  injunction  will, 
under  the  like  circumstances,  be  granted  to  stay  proceedings  in  a  suit 
in  a  foreign  country.* 

§  1292.  These  are  not,  however,  peculiar  or  privileged  cases  for 
the  exercise  of  jurisdiction ;  for  courts  of  equity  will,  in  all  other 
cases,  where  the  proper  parties  are  within  the  territorial  sovereignty, 
or  within  the  reach  of  the  territorial  process,  administer  full  relief, 
although  the  property  in  controversy  is  actually  situate  in  a  foreign 
country,  unless,  indeed,  the  relief  which  is  asked  is  of  a  nature  which 
the  court  is  incapable  of  administering.  Many  instances  of  this  sort 
may  readily  be  adduced,  to  illustrate  this  general  doctiine  and  its 
exceptions.  Thus,  a  party  resident  in  England,  who  is  a  joint-tenant 
of  land,  situate  in  Ireland,  may  be  decreed  to  account  for  the  profits 
of  such  land  in  a  Court  of  Chancery  in  England.^  But  a  bill  for  a 
partition  of  lands,  situate  in  Ireland,  will  not  be  entertained  in  a 
Court  of  Chancery  in  England  ;  because  (as  has  been  said)  it  is  in 
the  realty,  and  the  court  cannot  award  a  commission  into  Ireland ; 
and  a  bill  for  a  partition  is  in  the  nature  of  a  writ  of  partition  at  the 
common  law,  which  lieth  not  in  England  for  lands  in  Ireland.^ 

§  1293.  The  same  doctrine  is  applied  to  cases  of  trusts  attached  to 
land  in  a  foreign  country.  They  may  be  enforced  by  a  court  of 
equity  in  the  country  where  the  trustee  is  a  resident,  and  to  whose 
process  he  may  rightfully  be  subjected^  It  is  also  applied  to  cases 
of  mortgages  of  lands  in  foreign  countries.  And  a  bill  to  foreclose  or 
redeem  such  a  mortgage  may  be  brought  in  any  court  of  equity,  in 
any  other  country,  where  the  proper  parties  ai'e  resident.®  It  was 
aptly  said,  by  Lord  Kenyon,  when  Master  of  the  Bolls,  in  a  case  then 


^  Penn  v.  Lord  Baltimore,  1  Yes.  444. 

2  Ibid. 

s  AtiU,  §  743  ;  Penn  v.  Lord  Baltimore, 
1  Ve8.  444. 

*  AfUe,  $§  899,  900. 

»  Com.  Dig.  Chancery^  3  X.  4  W.  27  ; 
Cartwright  v.  Pettus,  2  Ch.  Caa.  214. 

"  Cartwri^t  v,  Pettus,  2  Ch.  Caa.  214  ; 
Carteret  v.  Petty,  2  Swanst  323  ;  a.  c.  1 
Eq.  Abr.  C.  133  ;  Com.  Dig.  Chancery,  8 
X.  4  £.  4  W.  27  ;  Earl  of  Kildare  v.  Ens- 
tace,  2  Ch.  Caa.  188  ;  a.  c.  1  Yem.  419, 
422 ;  1  £q.  Abr.  133,  C.  4. 

"*  Earl  of  Kildare  v.   Eustace,   1  Yern. 


419,  422  ;  1  Etj.  Abr.  133.  In  accordance 
with  this  ^nciple,  it  is  provided  by 
Order  xi.,  Kule  1,  sub-sect,  (d.)  of  the 
Rules  of  the  Supreme  Court,  1883,  that  a 
writ  can  be  served  out  of  the  jurisdiction 
where  the  action  is  for  the  execution  (as  to 
property  situate  within  the  jurisdiction)  of 
the  trusts  of  any  written  instrument  of 
which  the  person  to  be  served  is  a  trustee, 
which  ouffht  to  be  executed  according  to 
the  law  of  England. 

»  Toller  r.  Carteret,  2  Yern.  494  ;  s.  c. 
1  Eq.  Abr.  184,  pi.  5  ;  Com.  Dig.  Chancery. 
3X. 
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before  him  :  ^'  It  was  not  much  litigated  that  the  courts  of  equity  here 
have  an  equal  right  to  interfere  with  regard  to  judgments  and  mort- 
gages upon  the  lands  in  a  foreign  country,  as  upoD  lands  here.  Bills 
are  often  filed  upon  mortgages  in  the  West  Indies.  The  only  dis- 
tinction is,  that  this  court  cannot  act  upon  the  land  directly,  but  acts 
upon  the  Qonscience  of  the  person  here."  And  after  citing  some  cases 
to  this  effect,  he  added :  "  These  cases  clearly  show,  that,  with  regard 
to  any  contract  made  in  equity  between  persons  in  this  country 
respecting  lands  in  a  foreign  country,  particularly  in  the  British 
dominions,  this  court  will  hold  the  same  jurisdiction  as  if  they  were 
situate  in  England."  ^ 

§  1294.  The  same  doctrine  is  applied  to  cases  of  frauds,  touching 
contracts  or  conveyances  of  real  property  situate  in  a  foreign  country. 
Thus,  if  a  rent-charge  is  fraudulently  obtained  on  lands  lying  in 
Ireland,  a  bill  to  set  it  aside  will  be  sustained  in  the  Court  of  Chan- 
cery in  England,  if  the  defendant  is  a  resident  there.^  Courts  of 
equity  have  gone  even  further,  and  have,  in  effect,  as  between  the 
parties,  overhauled  the  judgments  of  foreign  courts,*"^  and  even  the 
sales  made  under  those  judgments,  where  fraud  has  intervened  in 
those  judgments,  or  a  grossly  inequitable  advantage  has  been  taken. 
In  such  cases  they  do  not,  indeed,  disregard  such  judgments,  or 
directly  annul  or  control  them.  But  they  arrive  at  the  equities 
between  the  parties  in  the  same  manner  as  they  would  if  the 
proceedings  had  been  mere  matters  in  pais,  subject  to  their  general 
jurisdiction.* 

§  1295.  In  some  instances,  language  has  been  used  which  may  be 
supposed  to  limit  the  jurisdiction  to  cases  where  the  lands,  though 
situate  abroad,  are  yet  within  the  general  sovereignty  of  the  nation 
exerting  the  equitable  jurisdiction ;  as,  for  instance,  suits  in  the 
Chancery  of  England,  in  regard  to  contracts,  trusts,  frauds,  and  other 
matters,  touching  lands  in  Ireland,  or  in  the  colonies  of  Great  Britain. 
Lord  Hardwicke,  on  one  occasion,  said,  on  this  subject:  ''The 
different  courts  of  equity  are  held  under  the  same  crown,  though  in 
different  dominions ;  and,  therefore,  considering  this  as  a  court  abroad, 
the  point  of  jurisdiction  is  the  same  as  if  in  Ireland.  And  it  is  cer- 
tain, where  the  provision  is  in  England,  let  the  cause  of  suit  arise  in 
Ireland,  or  the  plantations,  if  the  bill  be  brought  in  England,  as  the 
defendant  is  here,  the  courts  do  agere  in  personam,  and  may,  by 

• 

1  Ix>rd  Cranstown  v.  Johnston,  8  Yes.  ^  Earl  of  Arglasse  v.  Muschamp,  1  Yern. 

Jr.  182  ;  Earl  of  Derby  v.  Duke  of  Athol,  75. 

1  Yea.  202  ;  Gascoine  v.  Douglas,  2  Dick.  '  See  post,  §1576. 

481.     In  Paijfet  v.  Ede,  18  Eq.  118,  it  wa.s  *  Lord  Cran.stown  v.  Johnston,  8  Yes. 

held  by  Y.-C,   Bacon  that  the  Court  of  Jr.  170  ;  Jackson  v.  Petrie,  10  Yes.  165; 

Chancery  could  make  a  foreclosure  decree  White  v.  Hall,  12  Yes.    821  ;  Story  on 

as  to  lands  situate  in  the  Island  of  Nevis,  Conflict  of  Laws,  §§  544,  545  ;  Com.  Dig. 

West  Indies.  Chancery,  3  X.  4  W.  27. 
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compulsion  of  the  person  and  process  of  the  coui*t,  compel  him  to  do 
justice."^  But  this  language,  properly  interpreted,  was  meant  to 
apply  only  to  the  case  then  before  the  court,  which  was  a  suit  re- 
specting matters  arising  in  a  British  colony,  and  subjected  to  judicial 
decision  there.  Upon  any  other  intei-pretation  it  would  be  incon- 
sistent with  the  principles  upon  which  courts  of  equity  profess  to  act 
in  matters  of  jurisdiction. 

§  1296.  Indeed,  Lord  Hardwicke  himself,  in  another  case,  where  a 
bill  was  brought  for  possession  of  land  in  Scotland,  and  for  a  discovery 
of  the  rents  and  profits,  deeds  and  writings  thereof,  and  of  fraud  in 
obtaining  the  deeds,  asserted  the  jurisdiction  as  to  the  fraud  and  disco- 
very, and  said  that  this  would  have  been  a  good  bill,  as  to  fraud  and  dis- 
covery, if  the  lands  had  been  in  France,  and  the  persons  were  resident 
here;  for  the  jurisdiction  of  the  court,  as  to  frauds,  is  upon  the 
conscience  of  the  party.^ 

§  1298.  Still,  it  must  be  borne  in  mind,  that  the  doctrine  is  not 
without  limitations  and  qualifications ;  and  that,  to  justify  the  exercise 
of  the  jurisdiction  in  cases  touching  lands  in  a  foreign  country,  the 
relief  sought  must  be  of  such  a  nature  as  the  court  is  capable  of 
administering  in  a  given  case.  We  have  already  seen,  that  a  bill  for 
a  partition  of  lands  in  a  foreign  country  will  not  be  entertained  in  a 
court  of  equity,  upon  the  ground  that  the  relief  cannot  be  given,  by 
issuing  a  commission  to  such  foreign  country.^  Perhaps  a  more 
general  reason  might  be  given,  founded  upon  the  principles  of  inter- 
national law ;  and  that  is,  that  real  estate  cannot  be  transferred,  or 
partitioned,  or  charged,  except  according  to  the  laws  of  the  country 
in  which  it  is  situated. 

§  1299.  Another  case,  illustrative  of  the  same  qualification,  may 
be  put,  which  has  actually  passed  into  judgment.  A  bill  was 
brought,  in  the  English  Court  of  Chancery,  for  the  delivery  of  the 
possession  of  a  moiety  of  land  in  St.  Christopher's,  and  likewise  for 
an  account  of  the  rents  and  profits  thereof.  Upon  demurrer,  it 
was  held,  that  the  court  had  no  jurisdiction  to  put  persons  into 
possession,  in  a  place  where  they  had  their  own  methods  on  such 
occasions,  to  which  the  party  might  have  recourse ;  for  lands  in  the 
plantations  (it  was  said)  are  no  more  under  the  jurisdiction  of  the 
court  than  lands  in  Scotland ;  for  it  acts  m  personam  only.  But 
the  bill,  as  to  the  rents  and  profits,  was  retained.^ 

§  1300.  The  like  decision  was  made  in  another  case,  already 
alluded  to,  upon  a  bill  brought  in  the  same  court,  for  possession 

^  Foster  v.  Vassal!,  3  Atk.  589.  Carteret  v.  Petty,  2  Swanst  323. 

3  Ajugas  V.  Angus,  1  West.  23.  *  Roberdeau  v.  Rous,  1  Atk.  543  ;  ante, 

s  AnU,  §1292;   Cartwright  v.  Pettos,  §§1295,  1296. 
2  Ch.  Cas.  214 ;  8.  c.  1  Eq.  Abridg.  183  ; 
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of  lands  in  Scotland,  and  for.  a  discovery  of  the  rents  and  profits, 
deeds  and  writings  thereof,  and  fraud  in  obtaining  the  deed.  A 
plea  was  put  in,  insisting  that  the  matter  was  without  the  jurisdic- 
tion of  the  court.  But  it  was  overruled ;  and  the  court  said,  that 
it  could  act  upon  the  person  as  to  the  fraud  and  discovery.^  So, 
where  a  bequest  was  made  for  a  charity  to  be  administered  in  Scot- 
land, the  English  Court  of  Chancery  declined  to  take  the  adminis- 
tration of  it  into  its  own  hands,  deeming  it  proper  to  be  acted  on 
by  the  courts  of  Scotland.* 

§  1300  a.  The  question,  under  what  cii*cumstances  an  English 
court  should  assume  jurisdiction  over  land  situate  abroad,  was 
elaborately  discussed  in  a  very  late  case,*  in  which  the  title  to 
immovable  property  in  Saxony  was  asserted  by  two  claimants  ;  one 
of  these  claimants  sold  the  property  in  Saxony,  and  received  part  of 
the  purchase-money.  Both  claimants  being  in  England,  the  one 
brought  an  action  against  the  other,  to  make  him  account  for  the 
purchase-money.  It  was  held  that  the  court  had  no  jurisdiction  in 
the  matter. 


'  Angas  V.  Angus,  1  West,  28  ;  anUy  112  ;  Minet  v.  Vnlliamy,  id.  113,  note ; 

§  1296.  ante,  §§  1184  to  1186. 

^  Provost,  &c.,  of  Eilinbargh  v.  Anber,  *  Inre  Hawthorne,  Graham  v.  Masaey, 

Ambler,  286  ;  Attorney-General  v.  Lepine,  28  Ch.  D.  743. 
2  Swanst.  182  ;  Emery  v.  Hill,  1  Russell, 
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CHAPTER  XXXIV. 

PENALTIES  AND  FORFEITURES. 

§  1301.  Relief  in  equity  against  penalties  and  forfeitures. 
§  1302.  Cases  of  impossibility,  illegality,  and  repugnance. 

§  1803.  At  law  such  contracts  held  void. 

§  1304.  Same  rale  generally  applies  to  conditions. 

§  1305.  Impossible  conditions,  such  as  no  hum€Ui  power  can  accomplish. 

§  1306.  Void  conditions — precedent,  defeat  the  estate— subsequent,  estate  becomes 
absolute. 

§  1307.  Bonds  dependent  upon  void  or  impossible  conditions. 

§  1307  a.  Devise  to  have  prayers  in  church. 

§  1308-1310.  Rule  of  the  civil  law  upon  the  subject  stated. 

§  1311.  No  relief  from  forfeitures  of,  at  law. 

§  1312.  Courts  of  equity  grant  relief,  in  such  cases,  in  discretion. 

§  1313.  Interest  during  the  x)eriod  of  delay  is  treated  as  compensation. 

§  1314.  Relief  granted  in  all  cases  of  penalty,  if  compensation  can  be  made. 

§  1315.  This  extends  to  forfeitures  and  conditions,  precedent  and  subsequent 

§  1316.  This  is  done  to  prevent  injustice. 

§  1316  a.  Equity  will  give  obligee  interest  beyond  penalty. 

§  1317.  The  same  rales  obtained  in  the  civil  law. 

§  1318.  Liquidated  damages  enforced  in  equity. 

§  1318  a.  Late  canes  on  the  difference  between  liquidated  damages  and  penalties. 

§  1319.  Equity  will  never  aid  in  enforcing  penalties. 

§  1820,  1321.   Always  relieves  against  penalties,  but  not  always  against  forfeitures. 

§  1322.  Probable  explanation  of  the  distinction. 

§  1323.  English  courts  hold  forfeitures  not  relievable  generally. 

§  1324.  Equity  will  not  interfere,  unless  compensation  can  be  made. 

§  1324  a.  Power  of  Courts  of  Equity  to  relieve  lessees  from  forfeiture  for  breach  of  a 
covenant  to  insure. 

§  1324  b.  Right  of  re-entry  or  forfeiture  for  breach  of  covenant  limited  by  the  Con- 
veyancing Act,  1881,  s.  14.  ^ 

§  1326,  Will    not  relieve  from  forfeiture,   of  corporation  shares,   for  non-payment 
of  subscription. 

§  1325  a.  A  waiver  for  one  purpose  is  a  waiver  for  all  purposes. 

§  1326.  Will  not  relieve  from  statutory  forfeitures. 

§  1301.  Having  thus  gone  over  some  of  the  principal  heads  of 
trusts,  which  are  cognizable  in  equity,  we  shall  now  proceed  to 
another  important  branch  of  equity  jurisdiction,  to  wit,  that  which 
is  exercised  in  cases  of  Penalties  and  Forfeitures,  for  breaches 
of  conditions  and  covenants.  Originally,  in  all  cases  of  this  sort, 
there  was  no  remedy  at  law ;  but  the  only  relief  which  could  be 
obtained  was  exclusively  sought  in  courts  of  equity.  Now,  indeed, 
by  the  operation  of  statutes  made  for  the  purpose,  relief  may  be 
obtained  at  law,  in  a  great  variety  of  cases ;  although  some  cases, 
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not  within  the  purview  of  these  statutes,  are  still  cognizable  in 
equity  also.  The  original  jurisdiction,  however,  in  equity,  still 
remains,  notwithstanding  the  concurrent  remedy  at  law;^  and, 
therefore,  it  properly  falls  under  the  present  head. 

§  1302.  Before  entering  upon  the  examination  of  this  subject,  it 
may  be  well  to  say  a  few  words  in  regard  to  the  nature  and  effect 
of  conditions  at  the  common  law,  as  it  may  help  us  more  distinctly 
to  understand  the  nature  and  extent  of  equity  jurisdiction  in  regard 
to  conditions.  At  law  (and  in  general  the  same  is  equally  true  in 
equity),  if  a  man  undertake  to  do  a  thing,  either  by  way  of  con- 
tract or  by  way  of  condition,  and  it  is  practicable  to  do  the  thing, 
he  is  bound  to  perform  it,  or  he  must  suffer  the  ordinary  conse- 
quences :  that  is  to  say,  if  it  be  a  matter  of  contract  he  will  be  liable 
at  law  for  damages  for  the  non-performance ;  if  it  be  a  condition, 
then  his  rights,  dependent  upon  the  performance  of  the  condition, 
will  be  gone  by  the  non-performance.  The  diflSculty  which  arises 
is,  to  ascertain  what  shall  be  the  effect  in  cases  where  the  contract 
or  condition  is  impossible  to  be  performed,  or  where  it  is  against  law, 
or  where  it  is  repugnant  in  itself  or  to  the  policy  of  the  law.- 

§  1303.  In  regard  to  %contracts,  if  they  stipulate  to  do  any  thing 
against  law,  or  against  the  policy  of  the  law,  or  if  they  contain 
repugnant  and  incompatible  provisions,  they  ai*e  treated  at  the 
common  law  as  void ;  for,  in  the  first  case,  the  law  will  not  tolerate 
any  contracts  which  defeat  its  own  purposes ;  and,  in  the  last  case, 
the  repugnancy  renders  it  impossible  to  ascertain  the  intention  of 
the  parties ;  and,  until  ascertained,  it  would  be  absurd  to  under- 
take to  enforce  it.  On  the  other  hand,  if  the  parties  stipulate  for 
a  thing  impossible  to  be  done,  and  known  on  both  sides  to  be  so,  it 
is  treated  as  a  void  act,  and  as  not  intended  by  the  parties  to  be  of 
any  validity.^  But  if  only  one  party  knows  it  to  be  impossible,  and 
the  other  does  not,  and  is  imposed  upon,  the  latter  may  compel  the 
former  to  pay  him  damages  for  the  imposition.*  So,  if  the  thing 
is  physically  possible,  but  not  physically  possible  for  the  party,  still 
it  will  be  binding  upon  him,  if  fairly  made  ;  for  he  should  have 
weighed  his  own  ability  and  strength  to  do  it.^ 

§  1304.  In  regard  to  conditions,  they  may  be  divided  into  four 
classes  :  (1.)  Those  which  are  possible  at  the  time  of  their  creation, 
but  afterwards  become  impossible  either  by  the  act  of  God,  or  by 
the  act  of  the  party  ;  (2.)  Those  which  are  impossible  at  the  time 

^  SeeanUy  §63  a,  p.  81  ;  Seton  r.  Slade,  Rayni.    1164.     A  court  of  e<juity  would 

7  Ves.  274.  relieve  against  a  contract,   like  that  in 

'  See  Butler's  note  (1)  to  Co.  Litt.  206.  2  Ld.  Raym.  1164  ;  and  James  v.  Moram, 

3  Pullerton  v,  Agnew,  1  Salk.  172  ;  Com.  1  Lev.   Ill,  upon  the  ground  of  fraud  or 

Dig.  CoTuiilion,  D.  1.  imposition,   or  unconscionable  advantage 

*  Ibid.  taken  of  the  party.     Ante,  §§  188,  831. 

•  Thornborrow   v.    Whiteacre,    2    Ld. 
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of  their  creation ;  (3.)  Those  which  are  against  law,  or  public  policy, 
or  are  mala  in  se  orToala  prohibita  ;  (4.)  Those  which  are  repugnant 
to  the  grant  or  gift,  by  which  they  are  created,  or  to  which  they  are 
annexed.^  The  general  rule  of  the  common  law  in  regard  to  con- 
ditions is,  that,  if  they  are  impossible  at  the  time  of  their  creation, 
or  afterwards  become  impossible  by  the  act  of  God,  or  of  the  law,  or 
of  the  party  who  is  entitled  to  the  benefit  of  them  (as,  for  example, 
the  feoffor  of  an  estate,  or  the  obligee  of  a  bond),  or  if  they  are 
contrary  to  law,  or  if  they  are  repugnant  to  the  nature  of  the  estate 
or  grant,  they  are  void.  But,  if  they  are  possible  at  the  time,  and 
become  subsequently  impossible  by  the  act  of  the  party  who  is  to 
perform  them,  then  he  is  treated  as  in  delicto,  and  the  condition  is 
valid  and  obligatory  upon  him.  But  the  operation  of  this  rule  will, 
or  may,  as  we  shall  presently  see,  under  different  circumstances  of  its 
application,  produce  directly  opposite  results.* 

§  1305.  In  the  view  of  the  common  law,  a  condition  is  considered 
as  impossible,  only  when  it  cannot,  by  any  human  means,  take  effect ; 
as,  for  example,  that  the  obligee  shall  go  from  the  church  of  St.  Peter, 
at  Westminster,  to  the  church  of  St  Peter,  at  Home,  within  three 
hours.     But  if  it  be  only  in  a  high  degree  improbable,  and  such  as  it 


^  This  is  the  classification  by  Mr.  Butler, 
in  his  learned  note  (1)  to  Co.  Litt.  206  a. 
See  also  Com.  Dig.  Condition,  D.  1  to  8. 

'  Lord  Coke's  comments  (Co.  Litt 
206  a)  on  this  subject  are  very  valuable, 
and  part  of  them  are  therefore  here  ex- 
tracted. He  begins  by  remarking,  that 
there  are  divers  diversities,  which  are 
worthy  of  observation ;  and  then  he 
adds  :  "  First,  between  a  condition  an- 
nexed to  a  state  in  lands  or  tenements 
upon  a  feoffment,  gift  in  tail,  &c.,  and  a 
condition  of  mi  obligation,  recognizance, 
or  such  like.  For,  if  a  condition  annexed 
to  lands  be  possible  at  the  making  of  the 
condition,  and  become  impossible  by  the 
act  of  God,  yet  the  state  of  the  feoffee, 
&C.,  shall  not  be  avoided.  As,  if  a  man 
maketh  a  feoffment  in  fee  upon  condi- 
tion that  the  feoffor  shall,  within  one 
year,  go  to  the  city  of  Paris,  about  the 
affairs  of  the  feoffee,  and  presently  after 
the  feoffor  dieth,  so  as  it  is  impossible, 
by  the  act  of  God,  that  the  condition 
should  be  performed,  yet  the  estate  of 
the  feoffee  is  become  absolute ;  for, 
though  the  condition  be  subsequent  to 
the  state,  yet  there  is  a  precedency  be- 
fore the  re-entry ;  namely  the  perform- 
ance of  the  condition.  And,  if  the  land 
should,  by  construction  of  law,  be  taken 
from  the  feoffee,  this  should  work  a 
damage  to  the  feoffee,  for  that  the  con- 
dition is  not  performed,  which  was  made 
for  his  benent.  And  it  appeareth  by 
Littleton,   that  it    must  not   oe  to    the 


damage  of  the  feoffee ;  and  so  it  is,  if 
the  feoffor  shall  appear  in  such  a  court 
the  next  term,  ana  before  the  day  the 
feoffor  dieth,  the  estate  of  the  feoffee  is 
absolute.  But  if  a  man  be  bound  by 
recognizance,  or  bound  with  conditiou, 
that  he  shall  appear  the  next  term  in 
such  a  court,  and  before  the  day  the 
conusee  or  obligor  dieth,  the  recogni- 
zance or  obligation  is  saved ;  and  the 
reason  of  the  diversity  is,  because  the 
state  of  the  land  is  executed  and  settled 
in  the  feoffee,  and  cannot  be  redeemed 
back  again  but  by  matter  subsequent ; 
namely,  the  performance  of  the  condition. 
But  the  bona  or  recognizance  is  a  thing  in 
action,  or  executory,  whereof  no  advantage 
can  be  taken,  until  there  be  a  default  m 
the  obligor;  and,  therefore,  in  all  cases 
where  a  condition  of  a  bond,  recognizance, 
&c.,  is  possible  at  the  time  of  the  making 
of  the  conation,  and,  before  the  same  can 
be  performed,  the  condition  becomes  impos- 
sible by  the  act  of  God,  or  of  the  law,  or 
of  the  obligee,  &c.,  there  the  obligation, 
&c.,  is  saved.  But  if  the  condition  of  a 
bond,  &c.,  be  impossible  at  the  time  of  the 
making  of  the  condition,  the  obligation, 
&c.,  is  single.  And  so  it  is  in  case  of  a 
feoffment  in  fee  with  a  condition  subse- 
quent, that  is  impossible,  the  state  of 
tne  feoffee  is  absolute  ;  but,  if  the  condi- 
tion precedent  be  impossible,  no  state 
or  interest  shall  grow  thereupon."  See 
also  Butler's  note  to  Co.  Litt.  206  6,  207  a  ; 
post,  §  1307. 
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is  beyond  the  power  of  the  obligee  to  effect^  it  is  then  not  deemed 
impossible.^ 

§  1306.  Conditions  of  all  these  vai-ious  kinds  will  have  a  very 
different  operation,  where  they  are  conditions  precedent,  from  what 
they  will  have  where  they  are  conditions  subsequent.  Thus,  for 
example,  if  an  estate  is  gianted  upon  a  condition  subsequent,  that  is 
to  say,  to  be  performed  after  the  estate  is  vested,  and  the  condition  is 
void  for  any  of  the  causes  above  stated,  there,  the  estate  becomes 
absolute.^  But  if  the  condition  is  precedent,  or  to  be  performed 
before  the  estate  vests,  there,  the  condition  being  void,  the  estate, 
which  depends  thereon,  is  void  also,  and  the  grantee  shall  take 
nothing  by  the  grant ;  for  he  hath  no  estate,  until  the  condition  is 
performed.^  Thus,  if  a  feoffment  is  made  to  a  man  in  fee-simple,  on 
condition,  that,  unless  he  goes  from  England  to  Borne  in  twenty-four 
hours,  or  unless  he  marries  A.  before  such  a  day,  and  she  dies  before 
that  day,  or  marries  the  feoffor,  or  unless  he  kills  another,  or  in  case 
he  alienes  in  fee,  then,  and  in  every  such  case,  the  estate  shall  be 
void,  and  determine ;  in  all  these  cases,  the  condition  is  void,  or  im- 
possible, and  being  a  condition  subsequent,  the  estate  is  absolute  in 
the  feoffee.^  But  if,  on  the  other  hand,  a  grant  be  made  to  a  man, 
that,  if  he  kills  another,  or  if  he  goes  from  England  to  Rome  within 
twenty-four  hours,  or  if  he  marries  A.  before  such  a  day,  and  before 
that  day  she  dies,  or  if  he  does  not  aliene  an  estate  before  such  a 
day,  and  he  has  already  aliened  it,  then,  and  in  that  event,  he  shall 
have  an  estate  in  fee  ;  in  all  these  cases,  the  condition  being  void,  or 
impossible,  and  being  a  condition  precedent,  no  estate  ever  vests  in 
the  grantee.* 

§  1307.  On  the  other  hand,  if  a  bond  or  other  obligation  be  upon 
a  condition  which  is  impossible,  illegal,  or  repugnant  at  the  time 
when  it  is  made,  the  bond  is  single,  and  the  obligor  is  bound  to  pay 
it.  But,  if  the  condition  be  possible  at  the  time  when  it  is  made, 
and  afterwards  becomes  impossible  by  the  act  of  God,  or  of  the  law, 
or  of  the  obligee,*  there,  the  bond  is  saved,  and  the  obligor  is  not 
bound  to  pay  it^     So,  if  the  condition  is  in  the  disjunctive,  and  gives 


*  Co.  litt  206  a,  and  Mr.  Butler's 
note  (1) ;  Com.  Dig.  Condition,  D.  2. 

2  2  Black.  Comm.  166,  157  ;  Com.  Dig. 
CondUum,  D.  1  to  4  ;  Co.  Litt.  206  a. 

»  Ibid.  ;  Gary  v,  Bertie,  2  Vem.  339, 
340. 

<  2  Bl.  Comm.  157 ;  Co,  litt  206  a. 

*  Ibid. 

'  See  as  to  impossibility  under  building 
contracts,  Roberts  v.  Bury  Supt.  Com'rs, 
4  C.  P.  765  ;  6  C.  P.  (Ex.  Ch.)  310  ;  Jones 
V,  St.  John's  College,  6  Q.  B.  il6, 

'  Com.  Dig.  Condition,  1  ;  Thornborrow 

V.  Whiteacre,  2  Ld.  Raym.  1164  ;  Graydon 

.   Hicks,   2  Atk.    18 ;  Jones  v.  Earl  of 


Suffolk,  1  Bro.  Ch.  528  ;  Co.  liitt.  206  [a); 
aide,  §  1304  ;  1  Roll.  Abridg.  460,  pi.  10 ; 
Abbott  on  Shipp.  Pt  8,  di.  11,  §  3. 
Although  the  general  rule  seems  to  be,  as 
stated  m  the  text,  that,  where  the  con- 
dition, although  possible,  becomes  after- 
wards impossible  to  be  performed,  the 
obligation  is  saved;  yet  it  is  not  to  be 
taken  as  universally  true,  either  at  law  or 
in  equity,  that,  where  a  covenant  or  con- 
tract is  to  be  performed  by  a  party  (not 
secured  or  sought  to  be  enforced  by  a 
penalty),  and  lie  is  afterwards  prevented 
from  ]>erforming  it  bv  the  act  of  God, 
or  by  inevitable  casualty,   ho  is  thereby 
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liberty  to  do  one  thing  or  another,  at  the  election  of  the  obligor ;  and 
both  are  possible  at  the  time,  but  one  part,  afterwards,  by  the  act  of 
God,  or  of  the  obligee,  becomes  impossible,  the  obligation  is  saved.^ 
But  if  one  part  only  was  possible  at  the  time,  then  the  other  part,  if 
possible,  ought  to  be  performed.^ 

§  1307  a.  And  where  a  devise  was  made  to  the  vicar  of  a  certain 
parish  upon  condition  to  read  prayers,  in  the  church,  at  the  hour  of 
eleven  in  the  forenoon,  upon  every  Wednesday  for  ever ;  and  that 
every  vicar  who  did  not  observe  the  condition  should  take  no  advan- 
tage from  the  will ;  it  was  held  that  the  neglect  upon  which  the 
devise  would  go  over  must  be  a  wilful  neglect,  and  that  a  vicar  who 
did  all  in  his  power  to  get  a  congregation  together  at  the  church  to 
hear  prayers,  and  could  not,  was  not  bound  to  tender  himself  every 
Wednesday  morning,  at  the  church,  to  perform  the  duty,  in  order  to 
save  the  benefits  of  the  devise.^  A  settlement  upon  condition  that 
those  to  be  benefited  shall  take  the  name  and  arms  of  the  donor  is 
well  enough ;  but  the  court  refused  to  sanction  a  condition  that  no 
person  professing  the  Roman  Catholic  religion  should  take  any  benefit 
under  the  settlement.^ 

§  1308.  The  Boman  law,  if  it  does  not  entirely  coincide  with  the 
common  law  on  the  subject  of  conditions,  is,  in  many  respects,  founded 
on  similar  considerations.  If  an  impossible  condition  was  annexed  to 
a  stipulation,  the  stipulation  was,  by  that  law,  void.  "  Si  impossibilis 
conditio  obligationibus  adjiciatur,  nihil  valet  stipulatio.^  Item ;  quod 
leges  fieri  prohibent,  si  perpetuam  causam  (prohibitionis)  servaturum 
est,  cessat  obligatio."  ^  That  rule,  of  course,  applied  to  the  case  where 
the  condition  constituted  a  part  of  the  stipulation.  ''  Impossibilium 
nulla  obligatio  est."  ^  Pothier  states  the  doctrine  of  the  civil  law  in 
the  following  manner.  The  condition  of  a  thing  impossible,  unlawful, 
or  contrary  to  good  morals,  under  which  one  promises  any  thing, 


exonerated  from  the  covenant  or  contract, 
and  not  liable  in  damages  for  the  non- 
performance. The  conti'ary  is  certainly 
true  in  a  variety  of  cases.  But  it  is  not 
easy,  if  indeed  it  be  practicable,  to  recon- 
cile all  the  authorities,  or  to  say  exactly 
in  what  cases  the  performance  is  excused 
or  not  Ante,  §§  101  to  104.  See  Abbott 
on  Shipping,  Pt.  3,  ch.  J,  §§  14  to  16  (h)  ; 
id.  ch.  2,  §  3  ;  id.  Pt.  3,  ch.  7,  §§  17,  19  ; 
Barker  v.  Hodgson,  3  Maule  &  Selw.  267  ; 
Edvi'in  V.  East  India  Company,  2  Vein. 
210,  212  ;  Blight  v.  Page,  3  Bos.  &  Pull. 
295,  note ;  Sjoerds  v,  Luscombe,  16  East, 
201  ;  Shubrick  r.  Sclmond,  3  Burr.  1637  ; 
Paradine  v,  Jane,  Aleyn,  27  ;  Brecknock 
Canal  Company  t;.  Pritchard,  6  T.  R.  750 ; 
Atkinson  v,  Ritchie,  10  East,  530 ;  Bullock 
f^.  Dommitt,  6  T.  R.  650  ;  Madeiros  v.  Hill, 
8  Bing.  231,  235.  Many  of  the  cases,  on 
both  sides,  are  collected  in  Story  on  Bailm. 


§§  25,  35,  86,  and  in  Piatt  on  Covenants, 
PI.  6,  ch.  2,  pp.  582  to  584  ;  and  Chitty 
on  Contracts. 

1  Com.  Dig.  Conditvoriy  D.  1  ;  Laughter's 
case,  5  Co.  21. 

2  Ibid. 

3  Conington*8  Will,  in  r«,  6  Jur.  N.  s. 
992.  One  might  be  allowed  to  question 
here,  how  far  the  testator's  purpose  de- 
pended upon  the  presence  of  a  congrega- 
tion. He  might  nave  sunposed  prayers 
not  altogether  idle,  in  tne  absence  of 
hearers  ;  and  shall  his  purpose  be  frus- 
trated ? 

■•  Williams,  in  re,  6  Jur.  N.  8.  1064. 

*  Inst.    B.    3,   tit    20,   §  11  ;  Pothier, 
Pand.  Lib.  45,  tit  1,  nn.  40,  98. 

•  Pothier,  Pand.  Lib.  45,  tit  1,  n.  89  ; 
Dig.  Lib.  45,  tit  1,  1.  35,  §  1. 

'  Dig.  Lib.  50,  tit  17, 1.  186. 
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renders  the  act  absolutely  void,  when  it  lies  in  feasance  (in  faciendo), 
and  no  obligation  springs  from  it.^  As,  if  I  have  promised  you  a  sum 
of  money  upon  condition  that  you  make  a  triangle  without  angles,  or 
that  you  shall  go  naked  through  the  streets.^ 

§  1309.  In  another  place,  a  distinction  is  taken  in  the  Roman  law, 
approaching  nearer  to  that  in  the  common  law.  "  Impossibilis  con- 
ditio, cum  in  faciendum  concipitur,  stipulationibus  obstat ;  aliter 
atque,  si  talis  conditio  inseratur  stipulationi,  si  in  coelum  non  ascen- 
dent ;  nam  utilis  et  prsesens  est,  et  pecuniam  creditam  continet."  ^ 

§  1310.  A  condition  was  accounted  impossible  in  the  Koman  law 
when  it  consisted  of  a  thing  of  which  nature  forbids  the  existence. 
"  Impossibilis  autem  conditio  habetur,  cui  natura  impedimento  est, 
quominus  existat.*'  *  But  a  stipulation,  which  was  not  possible  to  be 
complied  with  by  the  party  stipulating,  but  was  possible  to  another 
person,  was  held  obligatory.  "  Si  ab  eo  stipulatus  sim,  qui  efficere 
non  possit,  quum  alii  possibili  sit ;  jure  factam  obligationem,  Sabinus 
scribit."*  The  same  principles  were  still  more  emphatically 
expounded  in  other  places  in  the  Digest.  "  Non  solum  stipulationes 
impossibili  conditione  adplicatsB  nullius  momenti  sunt ;  sed  etiam 
cseteri  quoque  contractus  (veluti  emptiones,  locationes)  impossibili 
conditione  interposit&y  seque  nullius  momenti  sunt.  Quia  in  ea  re, 
quae  ex  duorum  pluriumve  consensu  agitur,  omnium  voluntas  spec- 
tetur ;  quorum  procul  dubio,  in  hujusmodi  actu  talis  cogitatio  est,  ut 
nihil  agi  existiment,  appositi  elL  condition^,  quam  sciant  esse 
impossibilem.''  • 

§  1311.  From  what  has  been  already  said,  it  is  obvious,  that,  if  a 
condition  or  covenant  was  possible  to  be  performed,  there  was  an 
obligation  on  the  party,  at  the  common  law,  to  perform  it  punctiliously. 
If  he  failed  so  to  do,  it  was  wholly  immaterial,  whether  the  failure 
was  by  accident,  or  mistake,  or  fraud,  or  negligence.  In  either  case, 
his  responsibility  dependent  upon  it  became  absolute,  and  his  rights 
dependent  upon  it  became  forfeited  or  extinguished.  Thus,  for 
example,  if  a  bond  was  made  with  a  penalty  of  £1000,  upon  condition, 
that,  if  iBlOO  were  paid  to  the  obligee  on  or  before  a  cei-tain  day  it 
should  be  void,  if  it  was  not  paid  at  the  day,  from  any  cause  whatso- 
ever, except  the  fault  of  the  obligee,  the  obligation  became  single, 
and  the  obligor  was  compellable,  at  law,  to  pay  the  whole  penalty. 
So,  if  an  estate  was  conveyed  upon  condition,  that,  if  a  certain  suni  of 
money  was  paid  to  the  grantee  on  or  before  a  cei'tain  day,  it  should 
be  void  (which  constituted  what  we  will  now  call  a  mortgage),  if  the 

»  Pothier,  Oblig.  n.  204.  ■•  Ibid.  ;  Inst.  Lib.  3,  tit  20.  §  II. 

3  Ibid.  6  Dig.  Lib.  45,  tit.  1,  1.  137,  §  5  ;  Po- 

a  Dig.  Lib.  46,  tit.  1,  1.  7  ;  Inst.  Lib.  thier,  Pand.  Lib.  46,  tit.  1,  n.  89. 

8,  tit.  20,  §  11 ;  Pothier,  Oblig.  n.  204 ;  «  Dig.   Lib.  44,  tit  7,  1.  81  ;  Pothier, 

Pothier,  Pand.  Lib.  46,  tit  1,  n.  98.  Pand.  Lib.  46,  tit.  1,  n.  98. 


§  1309 — 1314.]  PENALTIES   AND   FOKFEITURES.  905 

money  was  not  paid  at  the  day,  the  estate  became  (as  we  have  seen), 
at  law,  absolute.^  So  (as  has  already  been  stated),  if  a  sale  was  made 
of  an  estate,  to  be  paid  for  at  a  particular  day,  if  the  money  was  not 
paid  at  the  day,  the  right  of  the  vendee,  to  enforce  a  performance  of 
the  contract  at  law,  was  extinguished.  On  the  other  hand,  if  the 
vendor  was  unable  or  neglected,  at  the  day  appointed,  to  make  a 
conveyance  of  the  estate,  the  sale,  as  to  him,  became  utterly  incapable 
of  being  enforced  at  law.^ 

§  1312.  Courts  of  equity  do  not  hold  themselves  bound  by  such 
rigid  rules ;  but  they  are  accustomed  to  administer,  as  well  as  to 
refuse  relief,  in  many  cases  of  this  sort,  upon  principles  peculiar  to 
themselves ;  sometimes  refusing  relief,  and  following  out  the  strict 
doctrines  of  the  common  law  as  to  the  eflFect  of  conditions  and  condi- 
tional contracts  ;  and  sometimes  granting  relief  upon  doctrines  wholly 
at  variance  with  those  held  at  the  common  law.  It  may  be  necessary, 
therefore,  to  consider  each  distinct  class  of  cases  separately  ;  so  that 
the  principles  which  govern  in  each  may  be  more  clearly  developed. 

§  1313.  In  the  first  place,  as  to  relief  in  cases  of  penalties  annexed 
to  bonds  and  other  instruments,  the  design  of  which  is  to  secure  the 
due  fulfilment  of  the  principal  obligation.*  The  origin  of  equity 
jurisdiction,  in  cases  of  this  sort,  is  certainly  obscure,  and  not  easily 
traced  to  any  very  exact  source.  It  is  highly  probable,  that  relief 
was  first  granted  upon  the  ground  of  accident,  or  mistake,  or  fraud, 
and  was  limited  to  cases  where  the  breach  of  the  condition  was  by 
the  non-payment  of  money  at  the  specified  day.  In  such  cases,  courts 
of  equity  seem  to  have  acted  upon  the  ground,  that  by  compelling 
the  obligor  to  pay  interest  during  the  time  of  his  default,  the  obligee 
would  be  placed  in  the  same  situation,  as  if  the  principal  had  been 
paid  at  the  proper  day.*  They  wholly  overlooked  (as  has  been  said) 
the  consideration,  that  the  failure  of  payment  at  that  day  might  be 
attended  with  mischievous  consequences  to  the  obligee,  which  (in  a 
rational  sense)  never  could  be  cured  by  any  subsequent  payment 
thereof,  with  the  addition  of  interest.*  Upon  this  account,  doubts 
have  sometimes  been  expressed  as  to  the  solidity  of  the  foundation 
on  which  the  doctrine  of  affording  relief  in  such  cases  rests.* 

§  1314.  But  whatever  may  be  the  origin  of  the  doctrine,  it  has  been 
for  a  great  length  of  time  established,  and  is  now  expanded,  so  as  to 
embrace  a  variety  of  cases  not  only  where  money  is  to  be  paid,  but 

»  AnU,  §§  1004,  1012.  of  the  reader. 

2  AnU,  §§  771,  772,  776,  777.  *  Reynolds  r.  Pitt,  19  Vea.  140.     See 

^  Mr.  Evaos,  in  a  learned  note  to  Po-  Gregory  v.  Wilson,  9  Hare,  683. 

thier  on  Obligations  (Vol  2,  Number  12,  ^  Ibid. 

pp.  81  to  111)  has  given  a  very  elaborate  ^  Ibid.     See  Hill  v,  Barclay,  18  Ves.    N^ 

reyiew  of  the  doctrine  of  penal  obligations,  58,  60.  ^ 

to  which  I  invite  the  particular  attention 
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where  other  things  are  to  be  done,  and  other  objects  are  contracted 
for.  In  short,  the  general  principle  now  adopted  is,  that,  wherever  a 
penalty  is  inserted  merely  to  secure  the  performance  or  enjoyment  of 
a  collateral  object,  the  latter  is  considered  as  the  principal  intent  of 
the  instrument,  and  the  penalty  is  deemed  only  as  accessory,  and, 
therefore,  as  intended  only  to  secure  the  due  performance  thereof  or 
the  damc^e  really  incurred  by  the  non-performance.^  In  every  such 
case,  the  true  test^  (generally,  if  not  universally)  by  which  to  ascer- 
tain whether  relief  can  or  cannot  be  had  in  equity  is,  to  consider 
whether  compensation  can  be  made  or  not.  If  it  cannot  be  made, 
then  courts  of  equity  will  not  interfere.^  If  it  can  be  made  then,  it 
the  penalty  is  to  secure  the  mere  payment  of  money,  courts  of  equity 
will  relieve  the  paity,  upon  paying  the  principal  and  interest**  If  it 
is  to  secure  the  performance  of  some  collateral  act  or  undertaking, 
then  courts  of  equity  will  grant  relief,  dn  the  defendant  paying  the 
damages  which,  to  the  court,  seem  to  meet  the  necessity  of  the  case.^ 
§  1315.  The  same  doctrine  has  been  applied  by  courts  of  equity 
to  cases  of  leases,  where  a  forfeiture  of  the  estate,  and  an  entry  for  the 
forfeiture,  is  stipulated  for  in  the  lease,  in  case  of  the  non-payment 
of  the  rent  at  the  regular  days  of  payment ;  for  the  right  of  entry  is 
deemed  to  be  intended  to  be  a  mere  security  for  the  payment  of  the 
rent.*  It  has  also  been  applied  to  cases  where  a  specific  performance 
of  contracts  is  sought  to  be  enforced,  and  yet  the  party  has  not 
punctually  performed  the  contract  on  his  own  part,  but  has  been  in 
default.7    And,  in  cases  of  this  sort,  admitting  of  compensation,  there 


'  Sloman  v.  Walter,  1  Bro.  Ch.  418  ; 
Sanders  v.  Pope,  12  Ves.  282;  Davis  v. 
West,  12  Ves.  475. 

*  Post,  §  1320.  Reasonable  fines  of  a 
building  society  will  not  be  relieved  against 
in  equity.  Parker  v.  Butcher,  3  £q.  762. 
It  seems  a  stipulation  in  a  compromise  of 
a  debt  by  taking  mortgage  for  less  amount, 
that,  if  not  paid  at  the  day,  the  whole 
debt  shall  revive,  is  valid,  and  that  equity 
will  not  relieve.  Thompson  v.  Hudson,  2 
Eq.  612  ;  2  Ch.  256  ;  L.  R.  4  H.  L.  1. 
An  agreement  that,  if  deferred  purchase- 
money  is  not  paid  at  the  day,  a  higher  rate 
of  interest  shall  be  charged,  is  not  an 
agreement  against  which  equity  will  re- 
lieve. Herbert  v.  Salisbury,  &c.  R.  Co.,  2 
£q.  221.  AliteVf  it  seems,  of  a  stipulation 
that,  if  interest  is  not  paid  wheu  due,  a 
higher  rate  shall  be  charged.  Parker  v. 
Butcher,  3  En.  762.  Nor  ^vill  an  agree- 
ment  that  on  failure  to  pay  an  instalment 
at  time  stipulated  the  whole  debt  .shall  Ije 
due,  be  relieved  against.  Sterne  v.  Beck, 
11  W,  R.  791. 

'  See  Carden  v.  Butler,  1  Hayes  &  Jones, 
112;  French  v.  Macale,  2  Dru.  &  War. 
269. 

*  Ibid.  ;  Elliott  v.  Turner,  13  Simons, 


477.     In  re  Dagcnham  Dock  Co.,  8  Ch. 
1022. 

*  Astley  V.  Weldon,  2  Bos.  &  PulL  346, 
350  ;  Hardy  v.  Martin,  1  Cox,  26 ;  Ben- 
son V.  Gibson,  3  Atk.  395 ;  Errington  r. 
Aynesley,  2  Bro.  Ch.  348;  Com.  Dig. 
CkancerVf  4  D.  2. 

«  In  HUl  V,  Barcky  (18  Ves.  58),  Lord 
Eldon,  speaking  of  the  relief  ^ven  in 
cases  of  non-payment  of  rent,  said:  "It 
was  upon  a  principle  long  acknowledged 
in  this  court,  but  utterly  without  founda- 
tion." Why  without  foundation  ?  It  pro- 
ceeds upon  the  intelligible  principle,  that 
the  right  of  re-entry  is  intended  as  a  mere 
security.  If  it  is  so  intended,  there  is 
the  same  ground  for  relief,  as  in  case  of  a 
forfeiture  by  non-payment  of  the  money, 
due  upon  the  mortgage,  at  the  day  ap- 
pointed. Nobody  doubts  the  justice  and 
conscientiousness  of  Interfering  in  the 
latter  case.  Why  is  it  not  equally  proper 
in  the  former  ?  See  Gregory  v.  Wilson,  0 
Hare,  683. 

7  Ante,  §§  771  to  778 ;  Davis  r.  West, 
12  Ves.  475  ;  Sanders  t?.  Pope,  12  Ves. 
282  ;  Peachy  v.  The  Duke  of  Somerset,  1 
Str.  463  ;  Wadman  v.  Calcraft,  10  Ves. 
67,  70  ;  Hill  v.  Barclay,  18  Ves.  68,  59 : 


> 
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is  rarely  any  distinction  allowed  in  courts  of  equity  between  condi- 
tions precedent  and  conditions  subsequent;  for  it  has  been  truly  said, 
that,  although  the  distinction  between  conditions  precedent  and  con- 
ditions subsequent  is  known  and  often  mentioned  in  courts  of  equity, 
yet  the  prevailing,  though  not  the  universal,  distinction  as  to  condi- 
tions there  is  between  cases  where  compensation  can  be  made  and 
cases  where  it  cannot  be  made,  without  any  regard  to  the  fact, 
whether  they  are  conditions  precedent  or  conditions  subsequent.^ 

§  1316.  The  true  foundation  of  the  relief  in  equity  in. all  these 
cases  is,  that,  as  the  penalty  is  designed  as  a  mere  security,  if  the 
party  obtains  his  money,  or  his  damages,  he  gets  all  that  he  expected, 
and  all  that,  in  justice,  he  is  entitled  to.^  And,  notwithstanding  the 
objections,  which  have  been  sometimes  urged  against  it,  this  seems  a 
sufficient  foundation  for  the  jurisdiction.  In  reason,  in  conscience,  in 
natural  equity,  there  is  no  ground  to  say,  because  a  man  has 
stipulated  for  a  penalty,  in  case  of  his  omission  to  do  a  particular  act 
(the  real  object  of  the  parties  being  the  performance  of  the  act),  that, 
if  he  omits  to  do  the  act,  he  shall  suffer  an  enormous  loss,  wholly  dis- 
proportionate to  the  injury  to  the  other  party.     If  it  be  said,  that  it 


s.  c.  16  Ves.  403,  405.  It  seems  equity 
will  not  interfere  to  enforce  performance 
of  an  agreement  for  a  lease,  where  there 
have  been  breaches  of  agi-eement  which 
would  have  amounted  to  forfeiture  if  a 
lease  had  been  granted.  Gregory  v.  Wil- 
son, 9  Hare,  683.  See  Rankin  v.  Lay,  2 
De  G.,  F.  &  J.  65  ;  Rogers  t;.  Tudor,  6 
Jur.  (n.  s.  )  69*2.  Equity  will  not  refuse 
to  decree  specific  performance  of  contract 
for  renewal  of  a  lease,  except  for  a  gross 
breach,  there  being  no  clause  of  re-entry. 
See  Hare  v.  Burges,  5  W.  R.  586. 

1  Bertie  v.  Falkland,  2  Vem.  389,  344  ; 
s.  c.  1  Salk.  479  ;  Popham  v.  Bampfield, 
1  Vem.  83,  and  Mr.  Raithby's  note  (1) ; 
Hay  ward  v.  Angell,  1  Vem."  223 ;  Grim- 
ston  V.  Bruce,  1  Salk.  166 ;  Taylor  v. 
Popham,  1  Bro.  Ch.  168;  HoUinrake  v. 
Lister,  1  Russ.  508  ;  Rose  v.  Rose,  Anibl. 
832  ;  Wyllie  v.  Wilkes,  Doug.  522  ;  Wood- 
man V.  Blake,  2  Vem.  221  ;  Cage  v.  Rus- 
sell, 2  Vent.  352  ;  Wallis  v.  Crimes,  1  Ch. 
Cas.  89.  There  is  some  diversity  in  the 
cases  upon  the  subject  of  conditions  pre- 
cedent and  conditions  subsequent,  as  acted 
upon  in  chancery.  Thus,  for  example,  it 
was  said  in  Popham  v.  Bampfield  (1  Vem. 
88),  that  there  was  a  difference  between 
conditions  precedent  and  conditions  sub- 
sequent :  **  For  precedent  conditions  must 
be  literally  performed  ;  and  this  court  (a 
court  of  equity)  will  never  vest  an  estate 
where,  by  reason  of  a  condition  precedent, 
it  will  not  vest  at  law.  But  of  con- 
ditions subsequent,  which  are  to  divest 
an  estate,  it  is  otherwise.  Yet,  of  condi- 
tions subsequent,  there  is  this  difference 
to  be  observed  ;  for,  against  all  conditions 


subsequent,  this  court  (of  equity)  cannot, 
nor  ought,  to  relieve.  When  the  court 
can,  in  anv  case,  compensate  the  party  in 
damages,  tor  the  non-precise  performance 
of  the  condition,  there  it  is  just  and  equi- 
table to  relieve.  In  the  case  of  Hayward 
V.  Angell  (1  Vem.  223),  the  Lord-Keeper 
said  :  ' '  In  all  cases,  where  the  matter 
lies  in  compensation,  be  the  condition  pre- 
cedent or  subsequent,  he  thought  there 
ought  to  be  relief."  In  Cary  t>.  Bertie 
(2  Vem.  339),  Lord  Holt,  assisting  the 
Lord  Chancellor,  said  :  '*  In  cases  of  con- 
ditions subsequent,  that  are  to  defeat  an 
estate,  these  are  not  favoured  in  law  ;  and, 
if  the  condition  becomes  imiK}5sible  by 
the  act  of  God,  the  estate  shall  not  be 
defeated  or  forfeited.  And  a  court  of 
equity  may  relieve  to  prevent  the  divest- 
ing of  an  estate  ;  but  cannot  relieve  to 
S'ive  an  estate  that  never  vested."  The 
oi-d  Chancellor,  in  the  same  case,  said  : 
**As  the  condition  was  the  performance 
of  a  collateral  act,  and  did  not  lie  in  com- 
pensation, he  did  not  see  an}i;hing  that 
could  be  a  just  ground  for  relief  in  a  court 
of  equity."  Id.  p.  344  ;  s.  o.  1  Salk.  231. 
We  shaU  presently  see,  that  in  some  cases 
of  forfeiture  for  breach  of  covenant,  courts 
of  equity  will  not  grant  relief  upon  the 
principle  that  compensation  can  be  made. 
In  Wallis  v.  Crimes  (1  Ch.  Cas.  90),  the 
Lord-Keeper  decided,  that,  wherever  a  con- 
dition precedent  was  in  the  nature  of  a 
penalty,  equity  ought  to  relieve.  See  also 
Bland  v.  Middleton,  2  Ch.  Cas.  1. 

^  Peachy  v.  The  Duke  of  Somerset,  1 
Str.  447,  453. 
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is  his  own  folly  to  have  made  such  a  stipulation,  it  may  equally  well 
be  said,  that  the  folly  of  one  man  cannot  authorise  gross  oppression 
on  the  other  side.  And  law,  as  a  science,  would  be  unworthy  of  the 
name,  if  it  did  not  to  some  extent  provide  the  means  of  preventing 
the  mischiefs  of  improvidence,  rashness,  blind  confidence,  and  credulity 
on  one  side  ;  and  of  skill,  avarice,  cunning,  and  a  gross  violation  of 
the  principles  of  morals  and  conscience,  on  the  other.  There  are 
many  cases  in  which  courts  of  equity  interfere  upon  mixed  grounds 
of  this  sort.  There  is  no  more  intrinsic  sanctity  in  stipulations  by 
contract,  than  in  other  solemn  acts  of  parties,  which  are  constantly 
interfered  with  by  coui-ts  of  equity  upon  the  broad  ground  of  public 
policy,  or  the  pure  principles  of  natural  justice.  Where  a  penalty  or 
forfeiture  is  designed  merely  as  a  security  to  enforce  the  principal 
obligation,  it  is  as  much  against  conscience  to  allow  any  party  to 
pervert  it  to  a  diflferent  and  oppressive  purpose,  as  it  would  be  to 
allow  him  to  substitute  another  for  the  principal  obligation.  The 
whole  system  of  equity  jurisprudence  proceeds  upon  the  ground,  that 
a  party  having  a  legal  right,  shall  not  be  permitted  to  avail  himself 
of  it  for  the  purposes  of  injustice,  or  fraud,  or  oppression,  or  harsh 
and  vindictive  injury.^ 


^  Lord  Eldon  has  taken  uncommon  pains 
to  express  his  dissatisfaction  with  the  prin- 
ciple of  allowing  relief  in  equity  against 
Senalties  and  forfeitures,  and  also  of  the 
ispensation  with  a  punctilious  perform- 
ance of  contracts  by  courts  of  equity.  In 
Hill  V.  Barclay,  18  Ves.  69,  60,  he  used 
the  following  language  :  '*  The  original 
cases  upon  this  subject  are  of  different 
sorts.  The  court  has  very  long  held,  in  a 
great  variety  of  classes  of  cases,  that,  in 
the  instance  of  a  covenant  to  pay  a  sum  of 
money,  the  court  so  clearly  sees,  or  rather 
fancies,  the  amount  of  damage,  arising  from 
non-payment  at  the  time  stipulatea^  that 
it  takes  upon  itself  to  act,  as  if  it  was 
certain,  that,  giving  the  money  five  years 
afterwards  with  interest,  it  gives  a  com- 

Elete  compensation.  That  doctrine  has 
een  recognized,  witliout  any  doubt,  upon 
leases,  with  reference  to  non-payment  of 
rent ;  upon  conditions  precedent,  as  to  acts 
to  bo  done  ;  payment  of  money  in  cases  of 
specific  performance,  and  various  other 
instances.  But  the  court  has  certainly 
affected  to  justify  that  riffht,  which  it  has 
assumed,  to  set  aside  the  legal  contracts  of 
men,  dispensing  with  the  actual  specific 
performance,  upon  the  notion  that  it  places 
them,  as  near  as  can  be,  in  the  same  situa- 
tion as  if  the  contract  had  been  with  the 
utmost  precision  specifically  performed. 
Yet  the  result  of  experience  is,  tnat,  where 
a  man,  having  contracted  to  sell  his  estate, 
is  placed  in  this  situation,  that  he  cannot 
know  whether  he  is  to  receive  the  price, 
when  it  ought  to  bo  paid,  the  very  circum- 


stance that  the  condition  is  not  performed 
at  the  time  stipulated  may  prove  his  ruin, 
notwithstanding  all  the  court  can  offer  as 
compensation."  See  also  s.  c.  16  Yes.  403, 
405.  The  whole  argument  of  Lord  Eldon 
is,  that  courts  of  equity  decree  what  they 
presume  is  a  compensation,  but  what,  in  a 
given  case,  may  be  no  just  compensation. 
Now,  in  the  first  place,  this  is  no  obiection 
to  any  interference  in  all  cases,  where  a 
complete  and  adequate  compensation  can 
be  given  ;  but  only  to  an  interference, 
where  the  facts  establish  that  there  cannot 
be  such  a  complete  and  adequate  com^n- 
sation.  And  this  is  the  very  exception, 
which,  tlieoretically  at  least,  courts  of 
equity  adopt.  In  the  next  place,  it  is 
supposed  by  Lord  Kldon  (Reynolds  v.  Pitt, 
19  Ves.  140),  that  interest  for  the  delay  of 
payment  of  money  is  not,  or  may  not  be, 
an  adequate  compensation  for  the  omission 
to  pay  at  the  time  appointed.  That  objec- 
tion equally  applies  to  the  allowance  of 
interest  at  law,  as  a  compensation.  It 
may,  in  a  given  case,  be  inadequate  to  the 
particular  loss  sustained  by  tlie  creditor. 
Yet  it  is  uniformly  acted  upon,  without 
hesitation ;  and  the  creditor  will  not  be 
permitted  to  recover  a  greater  compensa- 
tion. The  reason  is,  that  interest  is  a  cer- 
tain and  general  rule  adapted  to  ordinary 
circumstances.  And  it  would  be  inconve- 
nient to  go  into  a  particular  examination 
of  all  the  circumstances  of  each  case,  in 
order  to  ascertain  the  loss  or  injury.  The 
^neral  nile  of  interest  is  adopted,  because 
It  me«ts  the  ordinary  grievance,  and  com- 
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§  1316  a.  The  same  principle  of  general  justice  is  applied  in  favour 
of  the  party  entitled  to  the  security  of  the  penalty,  wherever  the 
other  party  has  unreasonably  deprived  him  of  his  right  to  enforce  it, 
until  it  is  no  longer  adequate  to  secure  his  rights.  Hence  it  is,  that 
coui-ts  of  equity  will  decree  the  obligee  of  a  bond  interest  beyond  the 
j^enalty  of  the  bond,  where,  by  unfounded  and  protracte<l  litigation, 
the  obligor  has  prevented  the  obligee  from  prosecuting  his  claim  at 
law  for  a  length  of  time,  which  has  deprived  the  latter  of  his  legal 
rights,  when  they  might  otherwise  have  been  made  available  at  law. 
In  such  cases  courts  of  equity  do  no  more  than  supply  and  administer, 
within  their  own  jurisdiction,  a  substitute  for  the  original  legal  rights 
of  the  obligee,  of  which  he  has  been  unjustifiably  deprived  by  the 
misconduct  of  the  obligor.^  So,  if  a  mortgagor  has  given  a  bond  with 
a  penalty,  as  well  as  a  mortgage  for  the  security  of  a  debt,  although 
the  creditor  suing  on  the  bond  can  recover  no  more  than  the  penalty, 
even  when  the  interest  due  thereon  exceeds  it ;  yet,  if  he  sues  on  the 
mortgage,  courts  of  equity  will  decree  him  all  the  interest  due  upon 
the  debt,  although  it  exceeds  the  penalty ;  for  the  bond  is  but  a 
collateral  security.^  And,  in  such  a  case,  it  will  not  make  any 
diflFerence,  that  the  mortgage  is  given  by  a  surety.^ 

§  1317.  It  is  not  improbable  that  courts  of  equity  adopted  this 
doctrine  of  relief,  in  cases  of  penalties  and  forfeitures,  from  the 
Roman  law,  where  it  is  found  regularly  unfolded,  and  sustained 
upon  the  clear  principles  of  natural  justice.  The  Roman  law  took 
notice,  not  only  of  conditions,  strictly  so  called,  but  also  of  clauses 
of  nullity  and  penal  clauses. .  The  former  were  those,  in  which  it  was 
agreed  that  a  covenant  should  be  null  or  void  in  a  certain  event ;  the 
latter  were  those  where  a  penalty  was  added  to  a  contract  for  non- 
performance of  that  which  was  stipulated.*  The  general  doctrine  of 
that  law  was,  that  clauses  of  nullity  and  penal  clauses  were  not  to  be 
executed  according  to  the  rigour  of  their  terms.  And,  therefore, 
covenants  were  not  of  course  dissolved,  nor  forfeitures  or  penalties 


pensates  for  it.  All  general  rules  must 
work  occasional  mischiefs.  Besides,  there 
would  be  injustice  in  compelling  a  debtor 
to  pay  losses  of  a  collateral  nature,  not 
embraced  in,  or  connected  with  his  own 
contract,  over  which  he  could  have  no  con- 
trol, and  whicii  mi^ht  be  imputable  to  the 
rashness,  or  improvidence,  or  want  of  skill, 
of  his  creditor.  No  system  of  laws  could 
provide  for  all  the  remote  consequences  of 
the  non-performance  of  any  act.  Human 
justice  must  stop,  as  it  ought,  at  the  direct, 
and  immediate,  and  necessary  conseouences 
of  acts  and  omissions,  and  not  aim  oeyond 
a  reasonable  indemnification  for  them.  At 
least,  the  common  law,  equaUy  with  equit}% 
has  adopted  this  as  the  oasis  of  its  usual 


remedial  justiccf 

^  The  East  India  Company  v.  Camp-on, 
11  Bligh,  159,  187,  188.  See  also  rtilte- 
ney  v.  Warren,  (J  Ves.  92  ;  (irant  v.  Grant, 
3  Kuss.  698  ;  s.  c.  3  Sim.  340  ;  Duval  v, 
Terrey,  Shower,  ParL  Caa.  15  ;  Hale  v, 
Thomas,  1  Vem.  349,  350  ;  Peers  v.  Bald- 
win, 2  Eq.  Abridg.  611  ;  post,  §  1522. 
But  where  a  bequest  of  residue  is  charged 
with  money  due  on  the  security  of  bonds 
and  all  interest  thereon,  nothing  can  be 
deducted  beyond  the  |)enalty.  Matthews 
V.  Keble,  4  Eq.  467. 

*  Clark  V.  Lord  Abingdon,  17  Ves.  106. 
»  Ibid. 

*  1  Domat,  B.  1,  tit.  1,  §  4,  art.  18, 
pp.  50,  51. 
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positively  incurred,  if  there  was  not  a  punctilious  performance  at  the 
very  time  fixed  by  the  contract.  But  the  matter  might  be  required 
to  be  submitted  to  the  discretion  of  the  proper  judicial  tribunal  to 
decide  upon  it  according  to  all  the  circumstances  of  the  case,  and  the 
nature  and  objects  of  the  clauses.^  Indeed,  penalties  were  in  that 
law  treated  altogether,  as  in  reason  and  justice  they  ought  to  be,  as  a 
mere  security  for  the  performance  of  the  principal  obligation.* 

§  1318.  But  we  are  carefully  to  distinguish  between  cases  of  penal- 
ties strictly  so  called,  and  cases  of  liquidated  damages.  The  latter 
properly  occur,  when  the  parties  have  agreed  that,  in  case  one  party 
shall  do  a  stipulated  act,  or  omit  to  do  it,  the  other  party  shall  receive 
a  certain  sum,  as  the  just,  appropriate,  and  conventional  amount  of 
the  damages  sustained  by  such  act  or  omission.  In  cases  of  this  sort, 
courts  of  equity  will  not  interfere  to  grant  relief ;  but  will  deem  the 
parties  entitled  to  fix  their  own  measure  of  damages ;  provided  always, 
that  the  damages  do  not  assume  the  character  of  gross  extravagance, 
or  of  wanton  and  unreasonable  disproportion  to  the  nature  or  extent 
of  the  injury.  But,  on  the  other  hand,  courts  of  equity  will  not  suffer 
their  jurisdiction  to  be  evaded  merely  by  the  fact,  that  the  parties 
have  called  a  sum  damages,  which  is,  in  fact  and  in  intent,  a  penalty  ; 
or  because  they  have  designedly  used  language  and  inserted  provi- 
sions, which  are  in  their  nature  penal,  and  yet  have  endeavoured  to 
cover  up  their  objects  under  other  disguises.  The  principal  difficulty 
in  cases  of  this  sort  is  to  ascertain  when  the  sum  stated  is  in  fact  de- 
signed to  be  noniine  posnce,  and  when  it  is  properly  designed  as 
liquidated  damages.'^ 

1318  a.  The  question  as  to  when  a  sum  named  in  a  contract  to  be 
paid  on  breach  of  various  stipulations  contained  in  it  was  to  be  con- 
sidered as  damages,  and  when  as  a  penalty,  was  discussed  in  a  veiy 
late  case.*  And  the  rule  as  laid  down  in  Kemble  v,  Farren,*  that 
when  a  contract  contains  a  condition  for  payment  of  a  sum  of 
money  for  the  breach  of  stipulations  of  various  importance,  none  of 
which  is  for  payment  of  an  ascertained  sum  of  money,  the  sum  named 
is  not  to  be  treated  %^  a  penalty,  but  as  liquidated  damages,  was  sub- 
stantially affirmed.     But  the  court  refused  to  apply  the  rule  in  the 


1  Domat,  B.  1,  tit.  1,  §  4,  art.  19,  p.  51  ; 
Dig.  Lib.  46,  tit.  1,  1.  135,  §  2  ;  id.  1. 122; 
Pothier,  Oblig.  n.  846,  349,  350. 

2  Pothier,  Oblig.  n.  841,  342,  846. 

3  Lowe  V.  Peers,  4  Burr.  22,  25  ;  Astley 
Y  r.  Weldon,  2  Bos.  &  Pull.  346.  Where  a 
^^    vendee  agreed  to  forfeit  his  deposit  of  £60, 

and  that  same  should  be  liquidated  da- 
mages, and  gave  his  I.O.U.  for  amount  of 
deposit,  it  was  ?ield  that  the  vendor  could 
recover  the  £50 ;  but  it  seems  had  it  not 
been  for  the  clause  of  forfeiture,  it  would 
not  have  been  recoverable,  being  penalty, 


not  damages.  Hintun  v.  Sparkes,  3  C.  F. 
161.  Where  a  penalty  is  intended  to  en- 
force performance,  it  constitutes  no  ob- 
stacle to  specific  performance.  Fox  v. 
Scard,  33  Beay.  327;  Coles  v.  Sims,  5 
De  G.,  M.  &  G.  1. 

*  Wallis  V.  Smith,  21  Ch,  D.  243. 

*  Kemble  v.  Farren,  6  Bing,  141.  In 
Wallis  V.  Smith,  the  undermentioned  cases 
were  also  reviewed  :  Atkyns  v.  Kinnier, 
4  Ex.  776  ;  Magee  r.  Uvell,  9  C.  P.  107; 
In  re  Newman,  4  ('h.  D.  724  ;  Betts  r. 
Burch,  4  H.  &  X.,  506. 
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case  of  a  contract  for  sale,  when  there  was  a  condition  for  the  for- 
feiture of  a  deposit  for  the  breach  of  various  stipulations,  some  of 
which  were  very  trivial,  but  held  on  the  facts  before  them,  that  the 
forfeiture  should  be  enforced,  and  not  treated  as  a  penalty.  From 
this  decision  it  would  seem  there  is  no  absolute  rule  as  to  when  a 
sum  named  in  a  contract  is  to  be  treated  as  a  penalty,  and  when  as 
liquidated  damages,  but  that  in  each  contract  the  intention  of  the 
parties  is  to  be  looked  at. 

§  1319.  In  the  next  place,  in  regard  to  cases  of  forfeitures.  It  is  a 
universal  rule  in  equity,  never  to  enforce  either  a  penalty  or  a  for- 
feiture.^ Therefore,  courts  of  equity  will  never  aid  in  the  divesting 
of  an  estate,  for  a  breach  of  a  covenant,  on  a  condition  subsequent ;  - 
although  they  will  often  interfere  to  prevent  the  divesting  of  an 
estate,  for  a  breach  of  covenant  or  condition.* 

§  1320.  But  there  seems  to  be  a  distinction  taken,  in  equity,  be- 
tween penalties  and  forfeitures.  In  the  former,  relief  is  always  given, 
if  compensation  can  be  made ;  for  it  is  deemed  a  mere  security.*  In 
the  latter,  although  compensation  can  be  made,  relief  is  not  always 
given.  It  is  true,  that  the  rule  has  been  often  laid  down,  and  was 
formerly  so  held,  that,  in  all  cases  of  penalties  and  forfeitures  (at  least 
upon  a  condition  subsequent),  courts  of  equity  would  relieve  against 
the  breach  of  the  condition  and  the  forfeiture,  if  compensation  could 
be  made,  even  although  the  act  or  omission  was  voluntary.^  The 
same  doctrine  was  formerly  applied  in  many  cases  of  conditions  pre- 
cedent, where  the  parties  could  be  put  in  the  same  situation  as  if  they 
had  been  strictly  performed.* 

§  1321.  But  the  doctrine  at  present  maintained  seems  far  more 
narrow.  It  is  admitted,  indeed,  that,  where  the  condition  or  for- 
feiture is  merely  a  security  for  the  non-payment  of  money  (such  as 
a  right  of  re-entry  upon  non-payment  of  rent),  there  it  is  to  be 
treated  as  mere  security,  and  in  the  nature  of  a  penalty,  and  is 
accordingly  relievable.'^  But,  if  the  forfeiture  arises  from  the  breach 
of  any  other  covenants  of  a  collateral  nature ;  as,  for  example,  of  a 
covenant  to  repair ;  there,  although  compensation  might  be  ascer- 
tained, yet  it  has  been  held  that  courts  of  equity  ought  not  to  relieve, 
but  should  leave  the  parties  to  their  remedy  at 'law.® 


>  Pophani  V.  Bamfield,  1  Vera.  83; 
Cary  v.  Bertie,  2  Vern.  339 ;  ante,  §  1315, 
note.  So  forfeiture  must  be  waived  before 
discovery  can  be  had.  U.  S.  v.  McRae, 
4  Eq.  327. 

'^  Ibid. 

s  Ibid. 

*  Ante,  §  1314. 

*  AjUe,  §  1315,  note  ;  Popham  v.  Bam- 
field, 1  Vera.  38 ;  Haywara  v.  Angell,  1 
Vern.  222  ;  Northcote  v.  Duke,  Ambler, 
513  ;  Sunders  v.  Pope,  12  Ves.  289 ;  Caj^c 


V.  Russell,  2  Vent.  352 ;  Wafer  v.  Mocato, 
9  Mod.  112  ;  Hack  v.  Leonard,  9  Mod.  91 ; 
Com.  Di^.  Chancery,  S  L. 

«  See  Taylor  v.  Popham,  1  Bro.  Ch.  168 ; 
HoUiurake  v.  Lister,  1  Russ.  508 ;  Com. 
Dig.  Cfiancery,  2  Q.  4,  7,  8. 

*  Ante,  §  1315,  and  note;  Hill  v.  Bar- 
clay, 16  Ves.  403,  405;  8.  c.  18  Ves. 
58,  60  ;  Wadman  v.  Calcraft,  10  Ves.  Q^, 
69  ;  Reynolds  v.  Pitt,  19  Ves.  140. 

«  Wadman «;.  Calcraft,  10  Ves.  «58, 69  :  Hill 
r.  Barclay,  16  Ves.  403,  405  :  s.  c.  18  Ves.  59, 
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§  1322.  It  is  not,  perhaps,  very  easy  to  see  the  grounds  of  this 
distinction  between  these  two  classes  of  cases.  It  is  rather  stating 
the  distinction  than  the  reason  of  it,  to  assert,  that,  in  the  one  case, 
the  amount  of  damages  by  the  non-payment  of  the  rent  is  certain 
and  fixed ;  in  the  other  case,  the  damages  are  uncertain  and  unliqui- 
dated. But,  in  the  case  of  a  penalty,  such  a  distinction  is  wholly 
repudiated  ;  because  the  penalty  is  treated  as  a  security.  The  for- 
feiture is  also  treated  as  a  security,  in  cases  of  non-payment  of  rent 
And  in  other  cases  of  covenant,  if  the  damages  are  capable  of  being 
ascertained,  and  will,  in  a  legal  and  equitable  sense,  be  an  adequate 
compensation,  the  reason  is  not  very  clear  why,  under  such  circum- 
stances, the  forfeiture  may  not  be  equally  treated  as  a  security  for 
such  damages.  The  most  probable  ground  for  the  distinction  is,  what 
has  been  judiciously  hinted  at,  that  it  is  a  dangerous  jurisdiction ; 
that  very  little  information  upon  it  can  be  collected  from  the  ancient 
cases,  and  scarcely  any  from  those  in  modern  times ;  that  it  was 
originally  adopted  in  cases  of  penalties  and  forfeitures,  for  the  breach 
of  pecuniary  covenants  and  conditions,  upon  unsound  principles ;  and 
therefore,  that  it  ought  not  to  be  extended,  as  it  rarely  works  real 
compensation,  or  places  the  parties  upon  an  equality  and  mutuality 
of  rights  and  remedies.^  It  has  been  further  insisted,  that  the  autho- 
rities do  not  bear  out  the  proposition,  that  courts  of  equity  will,  in 
cases  of  forfeiture,  for  the  breach  of  any  covenant,  give  relief  upon  the 
principle  of  compensation .^ 

§  1323.  Indeed,  the  doctrine  seems  now  to  be  asserted  that,  in  all 
cases  of  forfeiture  for  the  breach  of  any  covenant,  other  than  a  cove- 
nant to  pay  rent,  no  relief  ought  to  be  granted  in  equity,  unless  upon 
the  ground  of  accident,  mistake,  fraud,  or  surprise,  although  the 
breach  is  capable  of  a  just  compensation.'  And  the  same  rule  is 
applied  to  cases  where  there  is  not  only  a  clause  for  re-entry,  in  case 


60,  61 ;  Reynolda  v,  Pitt,  19  Ves.  140, 
141 ;  Bracebridg©  v.  Buckley,  2  Price, 
200 ;  Green  v.  Bridges,  4  Sim.  96.  The 
contrary  doctrine  was  maintained  in  Hack 
V.  Leonard,  9  Mod.  91  ;  and  Webber  v. 
Smith,  2  Vern.  103.  And  see  Gregory  i\ 
Wilson,  9  Hare,  683.  Forfei^res  for  oreach 
of  covenants  to  do  some  collateral  act,  as  to 
repair,  to  build,  and  the  like,  will  not 
generally  be  relieved  against  Gregory  v. 
Wilson,  9  Hare,  683 ;  Nokes  v.  Gibbon,  3 
Drew.  681 ;  Croft  v.  Goldsmid,  24  Beav. 
312  ;  Hills  v.  Rowland,  4  De  G.,  M.  &  G. 
430.  But  under  circumstances  of  acquies- 
cence or  unavoidable  accident,  &c.,  relief 
may  be  given.  Whitehead  v.  Bennet,  9 
W.  R.  626 ;  Meek  v.  Carter,  6  W.  R. 
852 ;  Wing  v.  Harvey,  6  De  G.,  M.  &  G. 
265  ;  Bridges  v.  Longman,  24  Beav.  27. 
*  See  the  opinions  expressed  by  Lord 


Eldon,  in  Wadham  v.  Calcraft,  10  Ves. 
67 ;  Hill  V.  Barclay,  16  Ves.  408,  405 ; 
8.  c.  18  Ves.  58  to  64  ;  Reynolds  v.  Pitt, 
19  Ves.  140,  141  ;  Ex  parU  Vaughan,  1 
Turn.  &  Russ.  434.  Mr.  Baron  Wood's 
opinion  in  Bracebridge  v.  Buckley,  2 
Price,  200,  contains  the  reasons  for  the 
opposite  doctrine,  which  are  well  worthy 
of  consideration. 

'  White  V.  Warner,  2  Meriv.  459. 

»  Eaton  i;.  Lyon,  3  Ves.  692,  698; 
Bracebridge  v.  Buckley,  2  Price,  200; 
Hill  V.  Barclay,  16  Ves.  403,  405 ;  s.  c. 
18  Ves.  58  to  64  ;  Rolfe  r.  Harris,  2  Price, 
206,  note;  White  v.  Warner,  2  Meriv. 
459  ;  and  Mr.  Eden's  note  to  Northcote  r. 
Duke,  2  Eden,  322 ;  Com.  Dig.  Chancery, 
2  Q.  2  to  4.  See  Weston  v.  Managers  of 
the  Metropolitan  Asylum  District,  8  Q.  B. 
D.  387  ;  9  Q.  B.  D.  404. 
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of  non-payment  of  rent,  but  also  a  proviso  that,  if  the  rent  is  not  duly 
paid,  the  lease  shall  be  void  ;  for  the  construction  put  in  equity  upon 
this  latter  clause  is  that  it  is  a  mere  security  for  the  payment  of  the 
rent^  Indeed,  a  strong  inclination  has  been  exhibited,  even  in  the 
courts  of  law,  to  construe  such  a  proviso,  to  make  the  lease  voidable, 
and  not  absolutely  void,  so  as  to  make  any  subsequent  receipt  of 
rent,  or  other  act  affirming  the  lease,  to  be  a  confirmation  thereof.^ 


1  Bowser  v.  Colby,  1  Hare,  109,  130 ; 
Home  V.  Thompson,  1  Sausse  &  Scully, 
616.  See  Conveyancing  Act,  1881,  b.  14, 
snVsec.  6. 

-  Ibid.  ;  Arasby  v.  Woodward,  6  B.  &  C. 
519  ;  Rede  v.  Fair,  6  M.  &  Selw.  121. 
In  Bowser  v,  Colby,  1  Hare,  109,  128, 
130  to  132,  this  whole  subject  was  ex- 
amined with  great  ability,  by  Vice-Chan- 
cellor  Wigram.  On  that  occasion  he  said  : 
"The  point  next  taken  was,  that  there 
are  two  different  species  of  provisos  in 
leases ;  in  some,  a  common  clause  of  re« 
entry  on  non-payment  of  rent,  thereby 
determining  the  lease,  and  nothing  more  ; 
in  others,  a  proviso  declaring,  that  if 
the  rent  is  not  paid,  the  lease  shall  be 
void  ;  and  there  being,  in  this  case,  a  pro- 
viso, *that  the  lease  shall  become  abso- 
lutely void,'  it  is  said,  that  there  is  now 
nothing  for  the  court  to  act  upon, — no 
lease  existing  which  it  can  restore  to  the 
tenant,  and,  therefore,  that  the  court  will 
not  interfere.  If  it  could  have  been  shown 
that  a  court  of  equity  gave  relief  only 
before  the  landlord  had  entered,  the  argu- 
ment might  have  been  well  founded  ;  but 
inasmuch  as,  in  most  of  the  cases,  relief 
has  been  given  upon  bills  filed  after  the 
landlord  has  entered,  the  argument  must 
be  fallacious ;  for,  when  the  landlord  has 
entered,  the  lesse  is  equally  at  an  end  in 
a  court  of  law,  whether  there  is  a  pro- 
viso for  re-entry  simply,  or  a  proviso  that 
it  is  to  be  void,  on  non-payment  of  rent. 
It  is  said,  however,  that  the  contract  of 
the  parties  is  different, — that,  where  it  is 
declared  that  the  lease  shall  become  abso- 
lutely void  on  non-payment  of  the  rent, 
the  true  construction  is,  that  the  parties 
mean  the  lease  shall,  in  fact,  be  at  an  end, 
and  no  relief  shall  be  given  against  the 
consequence  of  the  non-payment  of  rent. 
I  can,  by  no  means,  accede  to  this  con- 
Btmction.  The  legal  effect  in  one  case  is, 
that,  if  the  landlora  re-enters,  the  lease  is 
determined, — in  the  other  case,  it  is  deter- 
mined without  his  re-entry.  The  contract 
of  the  parties  is,  that  in  one  case,  the  lease 
shall  not  be  at  an  end  bv  the  mere  non- 
payment of  rent,  unless  tne  landlord  shall 
Ipe-enter,  and  then  that  it  shall  bo  at  an 
end ;  and,  in  the  other  case,  that  the  non- 
payment of  rent  alone  shall  determine  the 
lease.  In  both  cases  the  same  consequence 
is  to  follow, though  from  different  acts.  In 
both  the  contract  is  the  same,   in  this 


sense,  that  there  are  certain  acts  to  take 
place,  which  are  to  determine  the  lease 
altogether.  The  indenture  of  demise,  in 
this  case,  after  the  covenants  for  pay- 
ment of  rent, — rendering  the  accounts, — 
and  against  the  demise  or  assignment  of 
the  premises,  provides,  that  if  the  lessee 
should  not  pay  the  reserved  rents  within  a 
given  time,  or  should  make  default  in  the 
performance  of  the  other  covenants  on  his 
part,  or  should  become  insolvent,  or  the 
term  should  be  taken  in  execution,  then  it 
shall  be  lawful  for  the  lessor  to  re-enter 
upon  and  repossess  the  premises  as  in  his 
former  estate,  and  to  expel  the  lessee.  If 
the  proviso  had  ended  here,  it  would  have 
been  no  more  than  tlie  common  power  of 
re-entry  in  the  case  of  a  breach  of  cove- 
nant ;  and,  if  the  landloi-d  entered  under 
this  i)ower,  the  legal  consequence  would 
follow,  that  the  lease  would  become,  to  all 
intents  and  purposes,  forfeited,  and  the 
term  would  be  void.  The  remainder  of 
the  proviso,  that  *the  lease,  as  to  the 
terra  hereby  granted,  shall  in  that  case  be 
forfeited,  and  the  same  term  shall  cease, 
and  determine,  and  be  utterly  null  and 
void,  as  if  the  same  had  never  been  made 
and  created,'  expresses  nothing  more 
than  what  the  law  itself  would  imply  if 
those  words  had  not  been  found  there.  It 
appears,  from  the  case  of  Taylor  v.  Knight, 
and  from  Lord  Kldon's  observations  in 
Hill  V.  Barclay,  that  the  court  formerly 
used  to  consider  (the  lease  being  gone,  at 
law,  by  the  re-entry)  that  the  only  way  it 
could  give  relief  was  by  creating  a  new 
lease,  until  the  statute,  recognizing  the 
right  of  the  tenant  to  be  relieved,  dis- 
pensed with  that  form  of  relief,  and  de- 
clared that  the  last  lease  should  be  deemed 
to  have  continuance.  The  analogy  to  the 
case  of  mortgages  fortifies  the  same  reason- 
ing. The  object  of  the  proviso  in  both 
cases  is,  to  secure  to  the  landlord  the  pay- 
ment of  his  rent ;  and  the  principle  of  the 
court  is, — ^whether  right  or  wrong  is  not 
the  question, — that,  if  the  landlord  has 
his  rent  paid  him  at  any  time,  it  is  as 
beneficial  to  him  as  if  it  were  paid  upon 
the  prescribed  day.  It  is  not,  however, 
necessary  tliat  I  should  pronounce  any 
opinion  upon  the  case  of  a  lease  being 
absolutely  void ;  for  in  this  case,  I  think 
it  was  voidable  only.  The  most  recent 
case  I  have  been  able  to  find  on  the  sub- 
ject is  the  case  of  Amsby  v.  Woodward.    A 
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Wbether  this  narrow  limitation  of  the  doctrine  is  defensible  upon 
the  original  principles  which  seem  to  have  guided  courts  of  eqiiity 
in  interfering  in  cases  of  penalties  and  forfeitures,  namely,  that 
they  are  to  be  treated  as  mere  securities  for  the  performance  of 
stipulated  acts,  and  not  strictly  as  conditions  to  limit  and  deter- 
mine rights  and  estates,  ex  ri^ore  juris,  according  to  the  oommoii 
law,  may,  perhaps,  admit  of  serious  question.*  But  in  the  present 
state  of  the  authorities,  this  restricted  doctrine  may  be  affirmed  to 
possess  a  general,  if  not  a  conclusive,  weight  in  the  courts  of  equity. . 
§  1324.  Be  this  as  it  may,  it  is  clearly  established,  that  courts  of 
equity  will  not  interfere,  in  cases  of  forfeiture  for  the  breach  of  cove- 
nants and  conditions,  where  there  cannot  be  any  just  compensation 
decreed  for  the  breach.  Thus,  for  example,  in  the  case  of  a  forfeiture 
for  the  breach  of  a  covenant,  not  to  assign  a  lease  without  license,  or 
to  keep  leasehold  premises  insured,  or  to  renew  a  lease  within  a  given 
time,  no  relief  would  till  lately  have  been  given ;  for  they  admit  of 
no  just  compensation  or  clear  estimate  of  damages.^ 


lease  has  been  granted,  with  a  proTiso, 
that,  if  the  I'ent  should  be  in  arrear  for 
twenty-one  days  after  demand  made,  or  if 
any  of  the  covenants  should  be  broken, 
the  tei-m  thereby  granted,  or  so  much 
thereof  as  should  be  then  unexpired, 
'should  cease,  determine,  and  be  utterly 
void,  and  it  should  be  lawful  to  and  for ' 
the  landlord  '  upon  the  demised  premises 
wholly  to  re-enter,  and  the  same  to  hold 
to  his  own  use,  and  to  expel '  the  lessee. 
There  the  declamtion,  that  the  lease  shall 
be  void  by  the  non-payment,  precedes  the 
power  of  re-entry,  a  consequence  of  law, 
which  of  course  attaches  to  the  forfeiture 
of  the  leai<e.  In  this  case,  the  clause  of 
re-entry  comes  first,  and  the  declaration 
of  the  legal  consequences  follows.  In  that 
case,  Doe  v.  Bancks,  and  anotlier  case  of 
Redo  V.  Farr,  were  cite<l,  and  Lord  Tenter- 
den,  holding  that  notwithstanding  those 
dear  words,  making  it  void,  the  accept- 
ance of  subsequent  rent  would  keep  the 
lease  alive,  said,  that,  taking  the  two 
clauses  together,  the  sound  constmction 
of  them  gave  to  the  landlord  a  right  to  re- 
enter, to  be  exercised  or  not,  at  his  elec- 
tion ;  otherwise,  the  latter  clause,  '  it  shall 
be  lawful  to  re-enter, '  would  have  no  effect. 
He  had  no  difficulty,  except  that  the 
words  which  declared  the  lease  void  pre- 
ceded the  common  power  to  enter  ;  but,  if 
he  might  transpose  those  words,  and  put 
the  right  to  re-enter  first,  there  would  be 
no  difficulty,  because  the  other  would  be  a 
mere  legal  consequence.  This  is  a  strong 
case,  when  it  is  considered  that  all  the 
old  coses  went  to  show  that  where  the 
construction  of  the  proviso  made  the  lease 
actually  void,  no  acceptance  of  rent  could 
.set  up  A  term,  which  had  ceased  by  the 
very  contract  of  the  pnilies.     1    do  not 


mean  to  give  any  opinion  of  what,  in  ab- 
stract cases,  would  be  the  difference  in  a 
court  of  equity  between  the  effect  of  the 
common  power  of  re-entry,  and  a  clause 
that  the  lease  shall  be  void.  It  is  not 
difficult  to  suggest  circumstances  in  which 
the  court  might  give  no  relief,  where  the 
lease  was  to  be  void ;  as,  for  example,  if 
the  landlord  sought  the  assistance  of  the 
court  to  give  eftect  to  the  forfeiture,  I 
found  myself  upon  the  construction  of  the 
words  in  the  proviso  now  before  me,  in 
which  construction  I  am  supported  by  the 
judgment  of  the  Court  of  Queen's  Bench, 
in  Arnsby  v.  Woodward.  I  consider  it,  in 
effect,  only  a  clause  for  re-entry,  and  the 
case  is,  therefore,  in  that  view,  one  in 
which  a  court  of  equity  is  enabled  to  give 
relief." 

1  Suppose  a  mortgage  were  made  upon 
a  condition  to  perform  certain  covenants, 
and,  among  otner  things,  a  covenant  to 
repair ;  and  there  should  be  a  breach  of 
the  covenant ;  would  a  court  of  equity 
refuse  U)  allow  the  mortgagor  to  redeem, 
u|x>n  making  full  compensation  ?  In  the 
case  of  a  bond,  with  condition  to  repair, 
would  a  court  of  equity  refuse,  after  a 
breach,  to  interfere,  to  prevent  the  re- 
covery of  the  penalty,  if  compensation 
could  be  made  ? 

'  Grimstone  v.  Lord  Bruce  et  lu*.,  1 
Salk.  166  ;  2  Vem.  594  ;  Wafer  v.  Mocato, 
9  Mod.  112 ;  Lovat  v.  Lord  Ranelagh, 
8  y.  &  Beam.  24;  Rolfe  v.  Harris,  2 
Price,  206,  n.  ;  White  v.  Warner,  2  Meriv. 
469 ;  City  of  London  v.  Mitford,  14  Ves. 
58 ;  Reynolds  v.  Pitt,  19  Ves.  184  ;  Com. 
Dig.  Chancery,  2  Q.  3,  8  to  10.  It  is 
doubtful  whether,  under  the  present  prac- 
tice, if  a  lease  contains  a  proviso  giving  the 
lessor  a  right  to  re-enter  in  the  event  of 
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§  1324  a.  The  power  of  courts  of  equity  to  relieve  lessees  from 
forfeiture  for  breaches  of  covenants  in  leases  was  enlarged  by  the 
22  &  23  Vict.  c.  35,  s.  4,  which  gives  the  courts  power  to  relieve 
against  forfeiture  for  breach  of  a  covenant  to  insure,  where  no  loss 
or  damage  has  happened,  and  the  breach  has  been  committed  through 
accident  or  mistake,  and  an  insurance  has  been  duly  effected  at 
the  time  of  application.  But  this  relief  can  only  be  given  once> 
nor  can  it  be  given  at  all  where  a  forfeiture  shall  have  been  already 
waived  out  of  court  in  favour  of  the  person  seeking  the  relief. 

§  1324  6.  Further,  by  the  Conveyancing  Act,  1881,  s.  14,  the 
rights  of  re-entry  or  forfeiture  for  breaches  of  covenant  are  limited. 
For  it  is  provided  by  that  Act  that,  previously  to  enforcing  these 
rights,  the  lessor  must  serve  on  the  lessee  a  notice  specifying  the 
particular  breach  complained  of,  and  if  the  breach  is  capable  of 
remedy,  requiring  the  lessee  to  remedy  the  breach,  and,  in  any  case, 
requiring  the  lessee  to  make  compensation  in  money.  If  the  lessee 
accoixiingly  either  remedies  the  breach,  or  makes  compensation  in 
money,  no  right  of  re-entry  or  forfeiture  will  arise.  Further,  if  the 
lessor  proceeds  to  enforce  his  right  of  re-entry  or  forfeiture  by  action 
or  otherwise,  the  lessee  may  apply  to  the  court  for  relief,  which  the 
court  may,  having  regard  to  all  the  circumstances,  grant  or  not  at  its 
discretion.  But  the  act  excludes  from  its  operation  :  (1)  Covenants 
or  conditions  against  the  assigning,  underletting,  palling  with  the 
possession  or  disposing  of  the  land  leased.  (2)  Conditions  for  for- 
feiture on  the  bankruptcy  of  the  lessee,  or  on  the  taking  in  execution 
of  the  lessee's  interest.  (3)  In  case  of  a  mining  lease,  covenants  or 
conditions  for  allowing  the  lessor  to  have  access  to  the  books,  or  to 
inspect  the  mine.^ 

§  1325.  It  is  upon  grounds  somewhat  similar,  aided  also  by  consi- 
derations of  public  policy,  and  the  necessity  of  a  prompt  performance, 
in  order  to  accomplish  public  or  corporate  objects,  that  courts  of 
equity,  in  cases  of  the  non-compliance  by  shareholders  with  the  terms 
of  payment  of  their  instalments  of  shares  at  the  times  prescribed,  by 
which  a  forfeiture  of  their  shares  is  incurred  under  the  by-laws  of  the 
institution,  have  refused  to  interfere  by  granting  relief  against  such 
forfeiture.^    The  same  rule  is,  for  the  same  reasons,  applied  to  cases 


breach  of  covenant  by  the  lessee,  the 
mere  commencement  of  an  action  by  the 
lessor  to  recover  possession  of  the  property 
for  breach  of  covenant  will,  without  actual 
entry,  operate  to  determine  the  lease.  Ex 
parte  Sir  W.  H.  Dyke,  In  re  Morrish, 
22  Ch.  D.  410. 

^  This  Act  applies  not  only  to  breaches 
taking  place  after  it  came  into  operation, 
but  also  to  breaches  committed  before  it 
came  into  operation.    Quilter  v.  Mapleson, 


9  Q.  B.  D,  672. 

^  Sparks  v.  Proprietors  of  Liverpool 
Water  Works,  18  Ves.  488,  484  ;  Prender- 
gast  1*.  Turton,  1  Younge  &.  Coll.  New  R^ 
98,  110  to  112.  This  case  was  a  mining 
concern,  and,  by  one  of  the  regulationsy 
if  any  insti^ents  called  for  were  not 
punctually  paid,  the  shares  should  be 
forfeited,  as  well  as  the  prior  instalments 
which  had  been  paid.  Tne  directors  had 
declared  the  shares  .of  the  phuntifT  for* 
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of  subscription  to  government  loans,  where  the  shares  of  the  stock  are 
agreed  to  be  forfeited  by  the  want  of  a  punctual  compliance  with  the 
terms  of  the  loan,  as  to  the  time,  and  mode,  and  place  of  payment^ 

§  1325  a.  And  the  same  rule  applies  to  contracts  generally.  But 
where  the  party  (or  his  agent),  who  is  entitled  to  the  benefit  of  the 
forfeiture,  has  waived  such  benefit,  and  treated  the  contract  as  still 
subsisting  for  some  purposes,  he  will  not  be  allowed  to  insist  upon  the 
forfeiture  for  any  purpose.  As,  where  a  life-policy  was  subject  to  a 
condition  making  it  void  if  the  assured  went  beyond  the  limits  of 


felted.  The  bill  was  brouffht  to  rein- 
state the  plaintiff  in  hiB  lights.  On  this 
occasion  Vice-Chancellor  Bruce  said  : 
**Tbe  point  which  ha:*  struck  me  from 
the  beginninff  (and  upon  which  every 
thing  that  could  be  saia  has  been  said  by 
counsel),  is  the  time  at  which  the  suit  has 
been  institnt-ed,  having  regard  to  the 
peculiar  nature  of  the  property  and  the 
circumstances  of  the  case.  This  is  a 
mineral  property, — a  property,  therefore, 
of  a  mercantile  nature,  exposed  to  h%zard, 
flnctnations,  and  contingencies  of  various 
kinds,  requiring  a  Urge  outlay,  and  pro- 
ducing, perhaps,  a  considerable  amount 
of  profit  in  one  year,  and  losing  it  the 
next.  It  requires,  and  of  all  properties 
perhaps  the  most  requires,  the  parties  in- 
terested in  it  to  be  vigilant  and  active  in 
asserting  their  rights.  This  rule,  fre- 
quently asserted  by  Lord  Eld  on,  is  con- 
sonant with  reason  and  justice.  Lord 
Eldon  always  acted  upon  it,  and  has  been 
followed  by  subsequent  judges  of  great 
knowledge,  experience,  ana  eminence. 
Now,  in  the  present  case,  conceding,  for 
the  sake  of  argument,  that  the  shareholders 
could  not  be  compelled  to  contribute 
beyond  £50  a  share,  and  did  no  wrong  in 
declining  to  make  advances  Ijeyond  that 
sum,  yet  the  result  of  all  the  circum- 
stances of  this  case  appears  to  have  been, 
that  the  mine  could  not  be  carried  on 
without  further  outlay.  The  plaintiffs 
objected  to  this  further  outlay ;  and  then 
a  considerable  discussion  ensued,  which 
was  substantially  concluded  in  1828. 
Some  subsequent  letters  were  written, 
but  they  did  not,  I  think,  materially  vary 
that  state  of  the  case.  The  residence  of 
the  plaintifEs  was  occasionally  in  Jersey 
and  occasionally  in  England ;  but  they 
never  appear  to  have  been  absent  from 
the  queen's  dominions.  In  this  state  of 
things,  the  concern  not  improving,  and 
the  plaintiff  and  Miss  Kent  refusing  to 
contribute  to  its  necessities  beyond  the 
amount  already  stated,  some  parties  are 
found  who  are  willing  to  stem  the  difii- 
ciilties  and  incur  the  hazard  ;  and,  from 
this  period,  through  several  years,  down 
to  1836,  they  venture  to  carry  on  the  con- 
cern. In  1836,  afi&dra  begin  to  look  better, 
and  the  mine,  whether  legally  or  illegally. 


wisely  or  unwisely,  is,  in  that  year,  new 
modelled,  and  the  shareholders  are  turned 
into  what  is  called  scrip-holders.  Matters 
go  on  in  this  manner  in  1836  and  1837, 
and  it  was  not  till  November,  1837,  when 
the  result  of  the  struggle  had  appeared, 
that  after  a  profit  hadbeen  made  dv  the 
unassisted  efforts  of  those  who  still  adLiieTed 
to  the  speculation,  the  plaintiff  and  Miss 
Rent  applied  for  and  claimed  their  shares. 
Negotiations  were  then  set  on  foot, 
demands  and  refusals  took  place  in  the 
ordinary  way,  and  it  was  not  till  Septem- 
ber, 1888,  that  the  bill  was  filed ;  bat  the 
demand  may  be  taken  as  made  in  1837. 
I  was  anxious,  being  impressed  veir  much 
with  Mr.  Simpkinson*s  opening  of  tne  case, 
as  it  related  to  the  conduct  of  uie  directors, 
to  have  the  time  which  so  elapsed,  in  some 
way  accounted  for;  to  have  the  chasm 
between  the  years  1828  and  1837  in  some 
manner  filled  up  ;  to  have  the  conduct  of 
the  plaintiffs,  during  that  time,  in  some 
measure  explained  ;  to  have  the  case  placed 
in  a  position  upon  which  the  court  oould 
fasten  itself,  in  order  to  give  the  plaintiffs 
that  property  which  they  might  have  been 
entitled  to,  had  they  presented  themselves 
here  in  due  time.  But  I  am  unable  to  find 
the  means  of  doin^  this.  Here  is  a  mineral 
property,  the  subject  of  fprcat  uncertainty 
and  fluctuation.  After  its  character  has 
been  established  with  much  difficulty, 
after  a  period  of  nine  years,  during  which 
they  rendered  no  assistance  to  the  con- 
cern, a  claim  is  brought  forward  by  those 
who  are  now  willing  to  share  in  its  pros- 
perity. It  appears  to  me,  that,  although 
this  IS  a  case  to  be  decided  in  equity  only, 
and  at  the  hearing,  and  not  on  any  inter- 
locutory motion,  it  is  impossible  to  say 
(consistently  with  my  views  of  what  are 
the  principles  of  this  court)  that  the 
plaintiffs  can  be  assisted."  See  Sudlow 
V.  Dutch,  &c.  Railway  Company,  21  Beav. 
43. 

^  Ibid.  Rut  where  a  power  of  forfeiture 
of  shares  exists,  it  is  to  be  treated  as  ttrie- 
tisrimi  juris.  A  very  trifling  inaccuracy  in 
complying  with  the  conditions  precedent 
to  a  foifeiture  is  as  against  the  company  as 
fatal  as  the  greatest.  Johnson  v.  Lyttle*s 
Iron  Agency,  5  Ch.  D.  687 ;  Garden 
Gully  Co.  V.  McUster,  1  App.  Gas.  39. 
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Europe,  without  license ;  and  an  assignee  of  the  policy,  on  paying  the 
premium  to  a  local  agent  of  the  company,  at  the  place  where  the 
insurance  had  been  effected,  informed  him  that  the  assured  was  resi- 
dent in  Canada,  but  the  agent  stated  that  this  would  not  avoid  the 
policy,  and  received  the  premiums  until  the  assured  died ;  it  was  held 
that  the  company  was  precluded  from  insisting  on  the  forfeiture.^ 

§  1326.  Where  any  penalty  or  forfeiture  is  imposed  by  statute 
upon  the  doing  or  omission  of  a  ceitain  act,  there  courts  of  equity 
will  not  interfere  to  mitigate  the  penalty  or  forfeiture,  if  incurred,  for 
it  would  be  in  contravention  of  the  direct  expression  of  the  legislative 
will.^  The  same  principle  is  genei*ally  (perhaps  not  universally) 
applied  to  cases  of  forfeiture  founded  upon  the  customs  of  manors, 
and  the  general  customs  of  certain  kinds  of  estates,  such  as  copy- 
holds; for,  in  all  these  cases,  the  forfeiture  is  treated  as  properly 
founded  upon  some  positive  law^  or  some  customary  regulations, 
which  had  their  origin  in  sound  public  policy,  and  ought  to  be 
enforced  for  the  general  benefit.' 

^  Winff  V.  Harvey,  5 De  G.,  M.  &  0. 265.  447,  452  ;  s.  c.  Free  Ch.  56S,  570,  574. 

^  Peacny  v.  Duke  of  Somerset,  1  Str.  But  see  Nash  v.  Earl  of  Derby,  2  Vein. 

447,  452  to  455  ;  Keating  v.  Sparrow,  1  B.  537,  and  Mr.  Baithby's  note  (1) ;  Thomas 

k  Beatt.  878,  374.  v.  Porter,  1  Ch.  Cas.  95  ;  Hill  v,  Barclay, 

'  Peachy  v.  Dnke  of  Somerset,  1  Str.  18  Yes.  64. 
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CHAPTER    XXXV. 

INFANTS. 

S  1827.  Jurisdiction  in  equity  over  infants,  idiots,  lunatics,  and  married  women. 

§  132&  Origin  of  the  jurisdiction  obscure. 

1 1329.  Jurisdiction  over  infants  in  Court  of  Chancery ;  over  idiots  and  lunatics,  by 
special  commission. 

§  1S30.  GuArdianahip  not  an  equitable  trust 

§  1381.  Guardianship  not  traceable  to  writ  of  ravishment  of  ward. 

§  1332.  Some  have  called  it  a  usurpation. 

§  1333.  Referable  to  the  crown  as  parens  patriae, 

§  1384.  It  naturally  devolved  upon  the  Court  of  Chancery. 

§  1385.  Appeal  lies  to  House  of  Lords  from  order  of  Chancellor  in  cose  of  infants,  but 
to  Privy  Council  in  case  of  idiots  and  lunatica 

§  1336.  Ground  of  special  commission  for  lunatics  and  idiots. 

§  1387.  The  jurisdiction  over  infants  lb  now  firmly  established. 

§  1838.  Will  appoint  guardians  over  infants'  property. 

§  1338  a.  Will  not  interfere  with  testamentaiy  guardians,  except  for  good  cause. 

§  1339.  Will,  for  cause,  remove,  or  control,  guardians. 

§  1840.  Will  aid  guardians  in  control  of  waids. 

§  1341.  Will  even  remove  infants  from  the  control  of  parents. 

§  1341  a.  Father's  right  to  direct  education  even  although  children  are  wards  of  court. 

§  1341  h.  Queen's  Bench  Division  of  the  High  Court  has  by  the  Judicature  Act,  1878,  a 
concurrent  jurisdiction  as  to  infants  \vith  the  Chancery  Division  of  the  High  Court. 

§  1341  c  Kight  of  mother  to  custody  of  infants  under  sixteen  years  of  age. 

§  1341  d.  Principles  on  which  the  custody  should  be  given  to  be  considered. 

§  1842.  This  portion  of  the  jurisdiction  firmly  established. 

§  1343.  The  father,  primd  facie,  may  control  his  child. 

§  1844.  But  in  case  of  abuse,  court  may  clearly  interfere. 

§  1845.  Father  may  be  controlled  same  as  other  guardian. 

§  184(>.  May  apply  infants'  property  for  their  education. 

§  1347.  The  right  of  father  to  inteifere  most  unquestionable. 

§  1347  a.  But  it  must  be  upon  very  good  grounds. 

1 1348.  Origin  of  jurisdiction  not  more  difficult  than  many  others. 

§  1849.  It  is  an  incident  of  its  jurisdiction  of  the  property. 

fi  1850.  Rules  of  the  civil  law  on  the  subject. 

§  1851.  This  jurisdiction  is  limited  to  cases  brought  by  bill. 

§  1352.  Any  infant  whose  property  is  in  litigation  in  equity  is  regarded  as  a  ward  of 
the  court. 

§  1852  a.  But  an  infant  may  be  put  under  guardianship,  in  equity,  whose  property 
and  guardian  are  in  a  foreign  country. 

§  1853.  Equity  exercises  special  vigilance  in  regard  to  its  wards. 

§  1854.  Will  direct  the  mode  of  maintenance. 

§  1354  a.  The  infant's  property  can  only  be  used  when  father  not  of  ability. 

§  1354  b.  Will  sometimes  make  such  orders  as  to  infants  resident  abroad. 

§  1355.  Will  not  ordinarily  expend  more  than  income. 

§  1355  a.  Proportion  of  income  to  be  expended  by  trustees  in  educating  and  main- 
taining infants. 
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§  1856.  Will  exercise  vigilance  over  infant's  property. 

§  1357.  Will  not  commonly  sanction  the  conversion  of  estate. 

§  1358.  Contempt  to  mairy  its  ward  without  sanction  of  court. 

§  1359.  Becognizaoce  that  ward  shall  not  many  in  contempt  of  court. 

§  1360.  Will  interdict  marriage  by  injunction. 

§  1361.  Will  fix  settlement,  and  require  husband  to  make  it 

§  1361  a.  Wife  in  default  of  issue,  although  a  ward  of  court  whose  husband  has  com- 
mitted gross  contempt  of  court,  has  right  of  appointment  given  her  by  wilL 

§  1361  b.  Courts  of  equity  will  not  interfere  with  the  duties  of  foreign  guardians 
except  in  cases  of  abuse. 

§  1327.  We  shall  next  proceed  to  the  confiideratiou  of  another 
portion  of  the  exclusive  jurisdiction  of  courts  of  equity,  partly  arising 
from  the  peculiar  relation  and  personal  character  of  the  parties,  vfho 
are  the  proper  objects  of  it,  and  partly  arising  from  a  mixture  of 
public  and  piivate  trusts,  of  a  large  and  interesting  nature.  The 
jurisdiction  here  alluded  to,  is  that  which  is  exercised  over  the  per- 
sons and  property  of  infants,  idiots,  lunatics,. and  married  women. 

§  1328.  And,  in  the  first  place,  as  to  the  jurisdiction  over  the  per- 
sons and  property  of  Infants.  The  origin. of  this  jurisdiction  in 
chancery  ^  is  very  obscure,  and  has  been  a  matter  of  much  juridical 
discussion.^  The  common  manner  of  accounting  for  it  has  been 
thought  by  a  learned  writer  to  be  quite  unsatisfactory.^  It  is  that 
the  kipg  is  boupd  by  tiie.law  of  common  right  to  defend  his  subjects, 
their  goods,  chattels,  lands,,  and  tenements;  and  therefoi:e,  in.  the  law, 
every  royal  subject  is  taken  into  the  king's  protection.  For  which 
reason  an  idiot  or  lunatic,  who  cannot  defend  or  govern  himself,  or 
order  his  lands,  tenements,  goods,  or  chattels,  the  king,  of  right,  as 
parens  patrvXy  ought  to  have  in  his  custody,  and  rule  him  and  them.* 
And  for  the  same  reason,  the  king,  as  parens  patHcBy  ought  to  have 
the  care  of  the  persons  and  property  of  infants,  where  they  have  no 
other  guardian  of  either.^ 

§  1329.  The  objection  urged  a^inst  this  reasoning  is,  that  it  does 
not  sufficiently  account  for  the  existing  state  of  the  jurisdiction;  for 
there  is  a  marked  distinction  between  the  jurisdiction  in  cases  of 
infancy,  and  that  in  cases  of  lunacy  and  idiocy.  The  former  is  exer- 
cised by  the  chancellor,  in  the  Court  of  Chancery,  as  a  part  of  the 
general  delegation  of  the  authority  of  the  crown,  virtvie  officii,  with- 
out any  special  warrant ;  whereas  the  latter  is  exercised  by  him  by  a 
separate  commission  under  the  sign-manual  of  the  king,  and  not 
otherwise.®    It  is  not  safe  or  correct,  therefore,  to  reason  from  one  to 

1  S  Black.  Comm.  427.  ^  Eyre  v.  Countess  of  Shaftesbury,  2  P. 

2  Welleslevv.  Wellesley,  2Bligh(N.8.),      Will.   118,   119  ;  3  Black.   Comm.   427; 
136.  ^  Caiy  v,  Bertie,  2  Vem.  333,  342. 

8  Hargrave's  note  (70)  to  Co.  Litt  89  a,  •  Co.  Litt.  89  a,  Hargrave's  note  (70), 

§16.  §  15;    Sheldon   v.    ^ortescue   Aland,    3 

*  FItz.  N.  B.  232 ;  Eyre  v.  Countess  of  P.  Will.  104,   107,  and  Mr.  Cox*s  note 

Shaftesbury,  2  P.  Will.  118  ;  Beverley's  (A) ;  Sherwood  v.  Sanderson,  19  Ves.  285. 
case,  4  Co.  123,  124. 
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the  other,  either  as  to  the  nature  of  the  jurisdiction  or  as  to  the  prac- 
tice under  it.^ 

§  1330.  An  attempt  has  also  been  made  to  assign  a  different  origin 
to  the  jurisdiction,  and  to  sustain  it,  by  considering  guardianship  as 
in  the  nature  of  a  trust ;  and  that,  therefore,  the  jurisdiction  has  a 
broad  and  general  foundation,  since  trusts  are  the  peculiar  objects  of 
equity  jurisdiction, 2  But  this  has  been  thought  to  be  an  overstrained 
refinement ;  for,  although  guardianship  may  properly  be  denominated 
a  trust,  in  the  common  acceptation  of  the  term,  yet  it  is  not  so  in  the 
technical  sense  in  which  the  term  is  used  by  lawyers,  or  in  the  Court 
of  Chancery.  In  the  latter,  trusts  are  invaiiably  applied  to  property 
(and  especially  to  real  property)  and  not  to  persons.^  It  may  be 
added,  that  guardianship,  considered  as  a  trust,  would  equally  be 
within  the  jurisdiction  of  all  the  courts  of  equity ;  whereas  it  is 
limited  to  the  chancellor,  sitting  in  chancery.^ 

§  1331.  An  attempt  has  also  been  made  to  derive  the  jurisdic- 
tion from  the  writ  of  Ravishment  of  Ward,  and  the  writ  De  Redo 
de  Custodia  at  the  common  law,  but  with  as  little  success.  For, 
independently  of  the  consideration,  that  these  writs  were  returnable 
into  a  court  of  common  law,  it  is  not  easy  to  see  how  a  juris* 
diction,  to  decide  between  contending  competitors  for  the  right  of 
guardianship,  can  establish  a  general  authority,  in  the  Court  of 
Chancery,  to  appoint  a  guardian  in  all  cases  where  one  happens  to 
be  wanting.*^ 

§  1332.  It  has  been  further  suggested,  that  the  appointment  of 
guardians  in  cases  where  the  infants  had  none,  belonged  to  the 
chancellor,  in  the  Court  of  Chancery,  before  the  erection  of  the 
Court  of  Wards ;  and  that,  upon  the  abolition  of  that  court,  it 
reverted  to  the  king,  in  his  court  of  chancery,  as  the  general  pro- 
tector of  all  the  infants  in  the   kingdom.^    But  this  (it  has  been 


*  jEb  parU  Whitfield,  2  Atk.  815  ;  Ex 
parU  PhiUips,  19  Ves.  122. 

'  See  Duke  of  Beaufort  v,  Berty,  1  P. 
Will.  705  ;  post,  §§  ISiS  to  1345. 

>  Co.  Litt.  89  a,  Hargrave's  note  (70), 
§17. 

«  AtU^,  §  1328  ;  post,  §§  1843,  1349, 
1851. 

'  Co.  Litt.  89  a,  Hargrave's  note  (70), 
§16. 

<  Ibid.  ;  3  Black.  Comm.  426,  427 ; 
Morgan  v.  Billon,  9  Mod.  189,  140  ;  1 
Wooddes.  Lect  17,  p.  463 ;  Hughes  v. 
Science,  Macpherson  on  Infants,  ch.  6, 
p.  74,  and  Appendix.  In  this  case,  Lord 
Hardwicke  said  :  "  The  court  has  origi- 
nally exercised  a  superintendent  jurisdic- 
tion over  guardians,  in  behalf  of  infants, 
to  prevent  abuses  either  in  their  persons 


or  estates,  as  well  as  in  behalf  of  the 
crown  and  iuferior  lords  who  had  for- 
merly a  great  interest  in  the  wardship  of 
infants.  Afterwards,  the  Court  of  Wards 
being  created,  took  the  jurisdiction  out 
of  the  chancery  for  liie  time.  But  as 
soon  as  that  court  came  to  be  dissolved, 
the  jurisdiction  devolved  again  upon 
this  court ;  and  infants  luvc  ever  since 
been  considered  as  under  the  immediate 
care  of  chancery. "  Post,  §  1888,  note ; 
s.  G.  Ambler,  802,  note  (2).  Mr.  Fon- 
blanque  has  upon  this  subject  remarked  : 
''From  this  it  might  be  inferred,  that 
the  jurisdiction  of  the  Court  of  Wards 
and  Liveries  was  protective  of  infants  in 
seneral ;  whereas  the  statute  of  Henxy 
VlIL,  by  which  the  Court  of  Wards  was 
erected,  expressly  confines  the  jurisdiction 
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objected)  is  ratber  an  assertion,  tban  a  proof,  of  the  jurisdiction ;  for 
i^  is  difficult  to  trace  it  back  to  any  such  ancient  period.  The 
earliest  instance  which  has  been  found,  of  the  actual  exercise  of  the 
jurisdiction  by  the  chancellor,  to  appoint  a  guardian,  upon  petition 
without  bill,  is  said  to  be  that  of  Hampden,  in  the  year  1696.  Since 
that  period,  indeed,  it  has  been  constantly  exercised  without  its  once 
being  called  in  question.  Mr.  Hargrave  has  not  hesitated  to  say, 
that,  although  the  jurisdiction  is  now  unquestionable,  yet  it  seems 
to  have  been  a  usurpation,  for  which  the  best  excuse  was,  that  the 
case  was  not  otherwise  8u£Sciently  provided  for.^  He  has  added, 
that,  although  the  care  of  infants,  as  well  as  of  idiots  and  lunatics, 
should  be  admitted  to  belong  to  the  crown ;  yet,  that  something 
fui-ther  is  necessary  to  prove  that  the  chancellor  is  the  person 
constitutionally  delegated  to  act  for  the  king.^ 

§  1333.  Notwithstanding  the  objections  thus  urged  against  the 
legitimacy  of  the  origin  of  the  jurisdiction,  it  is  highly  probable 
that  it  has  a  just  and  rightful  foundation  in  the  prerogative  of  the 
crown,  flowing  from  its  general  power  and  duty  as  parens  patrice, 
to  protect  those  who  have  no  other  lawful  protector.'  It  has  been 
well  said,  that  it  will  scarcely  be  controverted,  that  in  every  civilized 
state,  such  a  superintendence  and  protective  power  does  somewhere 
exist.  If  it  is  not  found  to  exist  elsewhere,  it  seems  to  be  a  just 
inference  from  the  known  prerogatives  of  the  crown,  as  pa/rens 
patrice,  in  analogous  cases,  to  presume,  that  it  vests  in  the  crown.'^ 


of  that  court  to  wards  of  the  crown.  And 
it  is  scarcely  necessary  to  remark,  that 
when  a  new  court  is  erected,  it  can  have 
no  other  jurisdiction  tiian  that  which  is 
expressly  conferred  ;  for  a  new  court  can- 
not prescribe.  2  Inst.  200.  But  if  the 
statute  32  Hen.  YIII.  does  not  confer  a 

feneral  jurisdiction  in  the  case  of  infants, 
ut  merely  a  particular  jurisdiction  as 
to  awards  of  the  court,  it  should  seem  to 
follow,  that  the  eeneral  superintendence 
of  the  crown  over  infants,  as  paler  pahicB, 
if  it  existed  at  common  law,  was  not 
affected  bv  the  statute,  except  in  those 
cases  to  which  it  expressly  refers.  What 
those  cases  were,  are  particularly  enume- 
rated by  the  statute,  and  also  in  the  in- 
structions to  the  Court  of  Wards  and 
Liveries,  prefixed  to  Ley's  Reports.  See 
also  Reeve's  Hist.  Eng.  Law,  v.  4, 
p.  259." 

>  Hamave's  note  (70),  §  16,  Co.  Litt. 
89  a.^  There  is  very  great  reason  to 
question  this  conclusion  of  the  learned 
author;  nor  is  it  veiy  likely  that,  at  so 
late  a  x)eriod  as  1696,  a  clear  usurpation 
of  an  authority  of  this  nature  should  have 
been  either  claimed  by  the  chancellor  or 
tolerated  by  Parliament.  In  Fitzherbert's 
Natura  Brevium  (p.  27,  L ),  a  vciy  ancient 
work  of  great  authority,  it  is  said,  that 


(« 


the  king,  by  his  letters-patent,  may 
make  a  general  guardian  for  an  infant,  t(> 
answer  for  him  in  all  actions  or  suits 
brought,  or  to  be  brought,  in  all  manner 
of  courts."  It  is  added,  '*  And  the  infant 
shall  have  a  writ  in  the  chancery  for  to 
remove  his  guardian,  directed  unto  the 
justices,  and  for  to  receive  another,  &c.  ; 
and  the  court,  at  their  discretion,  may 
remove  the  guardian,  and  appoint  another 
guardian.  '* 

«  Ibid. 

^  The  learned  reader  is  referred  to  the 
elaborate  note  of  Mr.  Hargrave  to  Co. 
Litt.  89  a,  note  (70),  §  16,  for  the  objec- 
tions to  the  jurisdiction,  which  are  there 
fully  considered ;  and  also  to  the  <^uallv 
elaborate  note  of  Mr.  Fonblanque  (2  Fonbl. 
£q.  B.  2,  Pt.  2,  ch.  2,  §  1,  note  a),  for  the 
answers  to  those  objections.  The  view 
of  the  matter  taken  in  the  text  is  almost 
exclusively  derived  from  the  note  of  Mr. 
Fonblanoue.  Lord  Eldon,  in  De  Manne- 
ville  V.  De  Manneville  (10  Ves.  68,  64), 
after  referring  to  the  notes  of  Mr.  Har- 
grave and  Mr.  Fonblanque,  stated,  that 
"the  latter  had  stated  the  principle  very 
correctly.*'  See  also  Morgan  v,  Dillon,  9 
Mod.  189,  140. 

*  See  Beveriey's  case,  4  Co.  123,  124  ; 
Bract  Lib.  3,  cap.  9  ;  Eyre  v.  Countess  of 
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It  is  no  slight  confirmation  of  this  inference,  that  it  has  been  con- 
stantly referred  to  such  an  origin  in  all  the  judicial  investigations  of 
the  matter,^  as  well  as  in  the  discussions  of  very  learned  elementary 
writers.^ 

§  1334.  Assuming,  then,  that  the  general  care  and  superinten- 
dence of  infants  did  originally  vest  in  the  crown,  when  they  had  no 
other  guardian,  the  question  by  whom,  and  in  what  manner,  the 
prerogative  should  be  exercised,  would  not  seem  open  to  much  con- 
troversy. Partaking,  as  it  does,  more  of  the  nature  of  a  judicial 
administration  of  rights  and  duties  in  foro  conacienticBf  than  of  a 
strict  executive  authority,  it  would  naturally  follow  ed  rationCy  that 
it  should  be  exercised  in  the  Court  of  Chancery,  as  a  branch  of 
the  general  jurisdiction  originally  confided  to  it.  Accordingly,  the 
doctrine  now  commonly  maintained  is,  that  the  general  superinten- 
dence and  protective  jurisdiction  of  the  Court  of  Chancery  over  the 
persons  and  property  of  infants  is  a  delegation  of  the  rights  and  duty 
of  the  crown  ;  that  it  belonged  to  that  court,  and  was  exercised  by 
it  from  its  first  establishment ;  and  that  this  general  jurisdiction  was 
not  even  suspended  by  the  statute  of  Henry  VIII.,  erecting  the 
Court  of  Wards  and  Liveries.* 


Shaftesbury,   2  P.  WilL   118,    123.     See 
ftlfio  1  Mad.  Pr.  Ch.  262,  26S. 

*  Eyre  v.  Countess  of  Shaftesbury,  2  P. 
WllL  118, 123 ;  Butler  v.  Freeman,  Ambler, 
302 ;  Hughes  v.  Science,  2  £q.  Abridg. 
756  ;  De  Manneville  v.  De  Manneville,  10 
Vea.  68,  64  ;  Morgan  v.  Dillon,  9  Mod. 
139,  140  ;  1  Mad.  Pr.  Ch.  262. 

^  3  Black.  Comm.  427  ;  Pitz.  Nat.  Brev. 
27  ;  2  Fonbl.  Eq.  B.  2,  Pt.  2,  ch.  2,  §  1, 
note  (a)  ;  1  Mad.  Pr.  Ch.  262,  263.  In 
Butler  V,  Freeman  (Ambler,  302),  Lord 
Hardwicke  is  reported  to  have  said,  with 
reference  to  this  subject :  *'  This  court 
does  not  act  on  the  footing  of  guardian- 
ship or  wardship.  The  latter  is  totally 
taken  away  by  the  statute  of  Car.  II. 
And  without  claiming  the  former,  and  dis- 
claiming the  latter,  it  has  a  general  right 
delegated  by  the  crown  as  pcUer  patrice, 
to  interfere  in  particular  cases  for  the 
benefit  of  such  who  are  incapable  to  pro> 
tect  themselves.  In  the  case  of  Hughes  v. 
Science  (cited  in  Ambler,  302,  Mr.  JBlunt's 
note  2),  the  same  learned  judge  said :  ' '  The 
law  of  the  country  has  taken  great  care  of 
infants,  both  their  persons  and  estates, 
and  particularly  to  prevent  marriages  to 
their  disparagement.  For  that  purpose  it 
had  assigned  them  guardians ;  and  if  a 
stranger  married  without  the  guardian*s 
consent,  it  was  considered  a  ravishment  of 
ward,  and  the  party  was  deemed  punish- 
able by  fine  and  imprisonment ;  and  so  it 
was,  if  the  guardian  himself  married  the 
infant  to  another  to  its  disparagement. 
And  the  court  has  originally  exercised  a 


superintendent  jurisdiction  over  guardians 
in  behalf  of  infants,  to  prevent  abuses, 
either  in  their  persons  or  estates,  as  well 
as  in  behalf  of  the  crown  ;  and  inferior 
lords,  who  had  formerly  a  great  interest 
in  the  wardship  of  infants.  Afterwards, 
indeed,  the  Court  of  Wards  being  created, 
took  the  jurisdiction  out  of  chancery  for  a 
time.  But,  as  soon  as  that  court  came  to 
be  dissolved,  the  jurisdiction  devolved 
again  upon  the  court,  and  infants  have 
ever  since  been  considered  as  under  the 
immediate  care  of  chancery.  Whenever  a 
suit  is  commenced  here  on  their  behalf, 
and  even  without  suit,  the  court  every 
day  appoints  guardians  on  petition  ;  and 
the  marriage  of  an  infant  to  her  guardian 
or  any  other  without  the  consent  of  the 
court,  where  a  suit  is  depending  here 
in  behalf  of  the  infant,  has  been  always 
treated  and  punished  as  a  contempt.  See 
Serj.  HiU's  MSS.  vol.  6,  p.  8.^  s.  a 
cited  at  Urf^  in  Macpherson  on  Infants, 
Appendix  I.  See  also  Lord  Eldon's  re- 
marks in  De  Manneville  v.  De  Mannevill^, 
10  Ves.  63,  64. 

3  2  Fonbl.  Eq.  B.  2,  Pt  2,  ch.  2,  §  1, 
note  {a) ;  Morgan  v.  Dillon,  9  Mod.  139, 
140  ;  De  Manneville  v.  De  Manneville,  10 
Ves.  68,  64  ;  JSx  parte  Phillips,  19  Ves. 
122  ;  Cary  v.  Bertie,  2  Vem,  342 ;  Welles- 
ley  r.  Duke  of  Beaufort,  2  Russ.  20,  21 ; 
Wellesley  v.  Wellesley,  2  Bllgh  (N..  8.), 
129,  186  ;  id.  142.  Lonl  £ldon,  in  the 
celebrated  case  of  Wellesley  v.  Duke  of 
Beaufort  (2  Buss.  20),  speaking  on  the 
subject  of  the  jurisdiction  of  the  Court  df 
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§  1335.  The  jurisdiction  over  idiot8  and  lunatics  is  distinguish- 
able from  that  over  infants,  in  several  respects.     The  former  is  a 


Chanceiy  over  infants,  and  especially  of 
its  interfering  between  parent  and  child, 
said :  *'  I  do  apprehend  that,  notwith- 
standing all  the  doubts  that  may  exist  as 
to  the  origin  of  this  jurisdiction,  it  will 
be  fonnd  to  be  absolutely  necessary  that 
such  a  jurisdiction  should  exist,  subject 
to  correction  by  appeal,  and  subject  to  the 
most  scrupulous  and  conscientious  con- 
viction of  the  judge;  that  he  is  to  look 
most  strictly  into  the  merits  of  every  case 
of  this  kind,  and  with  the  utmost  anxiety 
to  be  right.  It  has  been  questioned, 
whether  this  jurisdiction  was  given  to  this 
court  upon  the  destruction  of  the  Court  of 
Wards  (which,  however,  it  is  impossible 
to  sav  could  have  been  the  case,  when  we 
recollect  the  nature  of  the  jurisdiction), 
or  whether  it  is  to  be  referred  to  circum- 
stances and  principles  of  a  different  nature ; 
more  especially,  whether  it  belongs  to  the 
king,  08  jxirena  patrice,  having  the  care  of 
those  who  are  not  able  to  take  care  of 
themselves,  and  is  founded  on  the  obvious 
necessity  that  the  law  should  place  some- 
where the  care  of  iiMividuals  who  cannot 
take  care  of  themselves,  particularly  in 
cases  where  it  is  clear  that  some  care 
should  be  thrown  around  them.  With 
respect  to  the  doctrine,  that  this  autho- 
rity belongs  to  the  king,  as  parevu  pairiet, 
exercising  a  jurisdiction  by  this  court,  it 
has  been  observed  at  the  bar,  that  the 
court  had  not  exercised  that  jurisdiction, 
unless  where  there  was  property  belonging 
to  the  infant,  to  be  taken  care  of  in  this 
court.  Now,  whether  that  be  an  accu- 
rate view  of  the  law  or  not ;  whether  it  is 
founded  on  what  Lord  Hardwicke  says  in 
the  case  of  Butler  v.  Freeman,  *  that  there 
must  be  a  suit  depending  relative  to  the 
infant  or  his  estate '  (applying,  however, 
the  latter  words  rather  to  what  the  court 
is  to  do  with  respect  to  the  maintenance 
of  infants) ;  or  whether  it  arises  out  of  a 
necessity  of  another  kind,  namely,  that 
the  court  must  have  property  in  order  to 
exercise  this  iurisdiction,  that  is  a  ques- 
tion to  which,  perhaps,  sufficient  con- 
sideration has  not  been  given.  If  anyone 
vnll  turn  his  mind  attentively  to  the  sub- 
ject, he  must  see  that  this  court  has  not 
the  means  of  acting,  except  where  it  has 
property  to  act  upon."  The  same  case 
was  afterwards  carried  to  the  House  of 
Lords  upon  appeal ;  and  Lord  Redesdale, 
in  delivering  his  opinion  in  the  House  of 
Jx>rds  on  that  occasion,  in  affirmation  of 
the  decree  below,  said:  "We  find,  that 
now,  for  a  hundred  and  fifty  years,  the 
Court  of  Chancery  has  assumed  an  autho- 
rity with  respect  to  the  care  of  infants ; 
ana  it  haa  assumed  that  authority  to  the 
extent  in  which  it  w^as  assumed,  for  this 
reason.     As  long  as  the  feudal  tenures  re- 


mained, generally  speaking,  infants  who 
had  lost  their  parents  were  under  the  pro- 
tection of  the  law,  which  then  existed, 
^ith  respect  to  the  treatment  and    the 
care  of  tne  children.     When  that  was  at 
an  end,  it  w^as  thought  fit,  by  a  particular 
statute,  to  enable  the  fiitber  to  make  an 
appointment  of  a  guardian  for  his  chil- 
dren, giving  to  him  the  power  which  that 
statute  gave,  to  select  proper  persons  for 
that  purpose.     As  I  observed  before,  if  he 
makes  an  improper  selection,  if  the  person 
whom  he  has  so  selected  misconduct  him- 
self, it  is  perfectly  clear  that  a  ^wwer  has 
been  assumed  to  control   that   conduct. 
Now,  upon  what  does  Lord  Somers,  upon 
what  does  Lord  Nottingham,  upon  wnat 
does  Lord  Hardwicke,  upon  what  ground 
does  every  chancellor,  who  has  been  sitting 
on  the  liench  in  the  Court  of  Chancery, 
since  that  time,  place  the  jurisdiction  ? 
They  all  say,   tiiat   it  is  a  right  which 
devolves  to  the  crown,  as  parens  palricBf 
and  that  it  is  the  duty  of  the  crown  to  see 
that  the  child  is  properly  taken  care  of. 
We  all  know  that  many  jurisdictions  are 
given  to  the  crown,  many  pow^ers  are  given 
to  the  crown  ;  but  those  powers  are  all  to 
be  exercised  by  responsible  ministers.     It 
is  not  the  king  who  takes  on  himself  to 
determine  who  is  to  be  a  proper  guardian 
of  the  children  ;  but  he  is  to  deh^te  to 
difierent  ministers  the  different  kinds  of 
powers  which  belong  to  him,  that  there 
may  be,  according  to  the  language  of  our 
law,  persons  responsible  to  the  king  and 
the  people  for  their  good  conduct,  in  the 
adnunistration  of  their  trust.     I,  there- 
fore, have  no  doubt  in  the  world,  that  it 
must  be  taken  to  be  a  jurisdiction  rightly 
assumed,  for  a  hundred  and  fifty  years 
past  unquestionabiy  assumed,  by  the  chan- 
cellors sitting  in  the  Court  of  Chancery. 
Lord  Somers  resembled  the    jurisdiction 
over  infants  to  the  care  which  the  court 
takes  with  respect  to  lunatics,  and  sup- 
posed that  the  jurisdiction  devolved  on 
the  crown  in  the  same  wav.     There  is  no 
particular  law  upon  the  subject.     The  law 
merely  declares,  that  the  kin^  has  the  care 
of  tile  persons  who  are  of  msane  mind, 
and  that  he  is  to  take  care  of  their  pro- 
perty.    If  thev  are  absolute  idiots,   the 
Eroperty  devolves  to  him   during    their 
ves,  and  he  is  to  provide  only  for  their 
maintenance.     If  they  are  not  idiots,  but 
persons  who  have  lucid  intervals,  then  the 
Xing  is  to  take  care  of  their  property,  to 
take  care  of  their  persons,  to  take  care  of 
their  maintenance.     And  whatever  pro- 
perty mav  be  accumulated  in  the  mean- 
time, he  IS  a  trustee  of  it  for  the  benefit  of 
those  who  may  be  entitled  at  their  death, 
or  to  them,  if  they  should  ever  recover. 
With  respect  to  the  case  of  infants,  can 
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personal  trust  in  the  Lord  Chancellor,  and  especially  delegated  to 
him  under  the  sign-manual  of  the  king ;  and  from  his  decree  no 
appeal  lies,  except  to  the  king  in  council.^  On  the  other  hand,  the 
latter  belongs  to  the  Court  of  Chancery,  and  it  may  be  exercised  as 
well  by  the  Master  of  the  Rolls  as  by  the  Lord  Chancellor,  and  there- 
fore an  appeal  does  lie  fix)m  the  decision  of  the  Court  of  Chancery,  in 
cases  of  infants,  to  the  House  of  Lords.* 

§  1336.  It  may  be  asked,  why,  if  no  particular  warrant  be  necessary 
to  enable  the  Court  of  Chancery  to  exercise  its  protective  power  and 
care  over  infants,  a  separate  commission  under  the  sign-manual 
should  be  necessary  to  confer  on  the  chancellor  the  jurisdiction  over 
idiots  and  lunatics,  since  that  also  has  been  referred  to  the  protecting 
prerogative  of  the  crown  as  pao'eTia  patricB.  The  answer  which  has 
been  given  (and  perhaps  it  is  a  true  one)  is,  that  in  point  of  £eLct, 
the  custody  of  the  persons  and  property  of  idiots  and  lunatics,  or  at 
least  of  those  who  held  lands,  was  not  anciently  in  the  crown,  but  in 
the  lord  of  the  fee.  The  statute  {De  Prei^ogativd  Regis)  of  the 
7th  of  Edward  II.  ch.  9  (or,  as  Lord  Coke  and  others  suppose,  some 
earlier  statute.^),  gave  to  the  king  the  custody  of  idiots,  and  also 
vested  in  him  the  profits  of  the  idiot's  lands  during  his  life.*  By 
this  means  the  crown  acquired  a  beneficial  interest  in  the  lands ; 
and,  as  a  special  warrant  from  the  crown  is,  in  all  cases,  necessary 
to  any  grant  of  its  interest,  the  separate  commission,  which  gives  the 
Lord  Chancellor  jurisdiction  over  the  persons  and  property  of  idiots, 


there  be  a  stronger  proof,  that  it  was  oon- 
ceived  to  be  reserved  to  the  crown  than 
this  :  that  the  city  of  London  claim,  as  an 
immemorial  right,  and  a  right  which  must 
have  been  derived  to  them  m)m  the  crown, 
the  care  of  orphans,  and  that  they  have 
most  extraordinary  powers  for  that  pur- 
pose, extending  to  enable  the  Ck>art  of 
Orphans  to  commit  to  Newrate  a  person 
who  disobeys  their  order  ?  Tnat  has  been 
allowed  in  a  court  of  common  law  ;  and  it 
is  founded  upon  usaffe,  which  must  have 
been  founded  originafiy  upon  a  grant  from 
the  crown  of  such  powers  to  the  corpora- 
tion of  London.  I  think,  there  can  oe  no 
doubt,  therefore,  that  the  law  of  this  coun- 
try has  reserved  to  the  kin^  the  preroea- 
tive  for  the  protection  of  infants,  to  oe 
executed  in  such  a  manner  as  the  constitu- 
tion requires  him  to  execute  all  his  pre- 
rogatives." Wellesley  v.  Wellesley,  2 
BUgh  (N.  8.),  129  to  135.  In  pages  184 
to  186,  the  subject  is  further  examined 
and  illustrated  by  his  lordship.  See  also 
id.  pp.  141,  142,  Lord  Manners'  opinion. 

1  Sheldon  v.  Fortescue  Alana,  8  P. 
Will.  104,  107,  Mr.  Cox's  note  (A) ;  Roch- 
fort  V.  Earl  of  Ely,  6  Bro.  Pari.  Cas.  829  ; 
Sherwood  v.  Sanderson,  19  Ves.  28/>  ;  Er 
parte  Phillips,  19  Vo8.  122,  128. 


*  Oxenden  v,  Compton,  2  Ves.  Jr.  71, 72, 
3  See  2  Co.  Inst.  14  ;  2  Reeve's  Hist, 
ch.  12,  pp.  807,  808;  1   Black.  Comm. 
302,  803 ;  Fitz.  N.  Brev.  282. 

^  Lord  Coke,  in  2  Inst  14,  speaking 
of  the  provision  in  Magna  Charta^  ch.  4, 
says  :  "  At  the  making  of  this  statute  the 
king  had  not  any  prerogative  in  the  cus- 
tody of  the  lands  of  idiots  during  the  life 
of  the  idiots  ;  for  if  he  had,  this  act  would 
have  provided  against  waste,  &c.,  com- 
mitted by  the  committee  or  assignee  of 
the  kin^,  to  be  done  in  his  possessions,  as 
well  as  in  the  possessions  of  wards.  But 
at  this  time  the  guardianship  of  idiots, 
kCf  was  to  the  lords  and  oUiers,  accord- 
ing to  the  course  of  the  common  law."  In 
Beverley's  case  (4  Co.  Rep.  126)  it  is  ex- 
pressly declared,  that  the  statute  of  17 
Edward  II.  ch.  9,  is  but  an  affirmance  or 
declaration  of  the  common  law.  So  Mr. 
Justice  Blackstone,  in  his  Commentaries 
(1  Black.  Comm.  808),  treats  it  Lord 
Coke  thinks  that  this  prerogative  was 
given  to  the  crown  by  some  statute  not 
now  extant,  in  the  reign  of  Edward  I., 
after  Bracton  wrote  his  work,  and  befon 
that  of  Britton.  2  Inst  14.  See  also 
Lord  Northington's  opinion  in  Ex  parte. 
Grimstone,  Ambler,  707. 
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may  be  referred  to  this  consideration.^  With  respect  to  lunatics, 
the  statute  of  17  Edward  II.  ch.  10,  enacted,  that  the  king  should 
provide  that  their  lands  and  tenements  should  be  kept  without 
waste.  It  conferred  merely  a  power  which  could  not  be  considered 
as  included  within  the  general  jurisdiction,  antecedently  conferred  on 
the  Court  of  Chancery ;  and  therefore,  a  separate  and  special  com- 
mission became  necessary  for  the  delegation  of  this  new  power.^ 
There  is,  under  tlie  statute,  a  diiFerence  between  the  case  of  an 
idiot,  and  that  of  a  lunatic,  in  this  respect.     In  the  case  of  a  lunatic, 


1  De  Manneville  v.  De  Mannevillc,  10 
Ves.  63,  64 ;  1  Black,     (.'omm.  303,  304. 

'  Ibid.;  Lord  Jx>ughboroagh,  in  Oxeu- 
den  V.  Lonl  Comptoii  (2  Ves.  Jr.  71,  72 ; 
s.  c.  4  Bro.  Ch.  231),  considered  the  statute 
of  17  £dw.  II.  ch.  10,  as  meraly  iu  uttirm- 
nnce  of  the  antecedent  i-ights  of  the  crown. 
His  langtiage  on  that  occasion  was :  ''That 
leads  to  the  piinciplc,  upon  which  the 
administration  of  the  estates  of  lunatics 
stands ;  and  how  it  is  committed,  nut  to 
the  Court  of  Chancery,  but  to  a  certain 
great  oHicer  of  the  crown.  The  statute 
(17  Kdward  II.  ch.  10)  is  not  introductive 
of  any  new  right  of  the  crown.  ITie  lietter 
opinion  inclines  tliat  way  ;  and  the  words 
of  the  statute  put  it  past  all  doubt.  The 
object  was,  to  regulate  and  define  the  pre- 
rogative, and  to  restrain  the  abuse  of  treat- 
ing the  estates  of  lunatics  as  the  estates  of 
idiots."  Again:  "The  course  upon  the 
statute  has  been,  that  the  crown  has  com- 
mitted the  administration  to  a  certain  great 
officer  of  the  crown,  not  of  necessity  the 
person  who  has  the  custody  of  the  great 
seal  (namely,  the  Lord  Chancellor  or  I^rd 
Keeper),  though  it  usually  attends  him  by 
a  warrant  from  the  crown,  which  confers  no 
jarisdiction,  but  only  a  power  of  adniinlstrn- 
tion.  If  that  power  is  abused,  if  any  thing 
wrong  is  done,  or  error  committed,  the 
appeal  is  immediately  to  the  king,  and  not 
in  the  ordinary  course,  attending  the  e.'^tn- 
blished  jurisdiction  of  the  kingdom.  The 
ordera,  that  are  made  by  persons  charged 
with  the  custody  of  lunatics,  are  appealable 
to  the  king  in  council."  Lord  Apsley,  in 
J^ parte  Grimstone  (Ambler,  707  ;  s.  c.  4 
Bro.  Ch.  235,  note),  said  :  **  It  (the  light 
of  the  crown  over  idiots  and  lunatics)  cer- 
tainly existed  before  the  statute  De  Prero- 
gativa  Reeis.  (17  Edw.  II.  ch.  9,  10.) 
The  writ  aoes  not  go  of  course',  but  must 
be  sued  for.  After  the  return  to  the  com- 
mission, the  great  seal,  by  virtue  of  the 
king's  sign-manual,  grants  the  custody 
merely  to  save  the  application  to  the  king 
in  person.  After  the  custody  is  granted, 
the  great  seal  acts  in  matters  relative  to 
the  lunatic,  not  under  the  sign-manual, 
but  by  virtue  of  its  general  power,  as  keeper 
of  the  king's  conscience.  It  is  usual  to 
take  bonds  from  the  committees  to  account 
and  submit  to  orders  ;  but  I  do  not  appre- 


hend it  is  al)solute]y  necessary.  The  court 
makes  many  orders,  and  enforces  them  by 
attachments,  which  orders,  and  the  manner 
of  enforcing  them,  are  not  warranted  by 
the  sign -manual,  but  by  the  general  powers 
of  the  court. "  In  the  Corporation  of  Bur- 
ford  r.  Leuthall  (2  Atk.  653),  Lord  Hard- 
wicke  said  :  **  Before  the  courts  of  ward- 
ship were  erected,  the  jurisdiction  was  in 
this  court,  both  as  to  lunatics  and  idiots ; 
therefore  all  these  commissions  were  taken 
out  in  this  court,  and  returned  here  ;  and 
after  the  Court  of  Wards  was  taken  away 
by  act  of  parliament,  it  reverted,  back  to 
the  Court  of  Chancery ;  and  the  sign-manual 
of  the  king  is  a  standing  warrant  to  the 
Lord  Chancellor,  to  grant  the  custody  ot 
the  lunatics,  and  is  a  beneficial  thing  in 
case  of  idiocv  ;  because  the  king  could  not 
only  give  the  custody  of  idiots,  but  the 
rents  and  profits  of  idiots'  lands  to  peri«ons." 
Again  :  In  re  Heli  (3  Atk.  635),  he  said  : 
**One  part  of  the  Chancellor's  power,  in 
relation  to  idiots  and  lunatics,  is  by  virtue 
of  a  sign-manual  of  the  king,  upon  his 
coming  to  the  great  seal,  and  countersigned 
by  the  two  secretaries  of  state,  empowering 
him  to  take  care  of  such  ^iersous  in  the 
right  of  the  crown,  and  to  make  grants 
from  time  to  time  of  the  idiots'  or  lunatics' 
estates."  If  one  might  venture  to  make  a 
suggestion  in  a  case,  where  there  seems  no 
small  diversity  of  opinion,  it  would  be, 
that,  upon  genei-al  principles,  the  king,  as 
paren.t  pairiccj  has  an  original  prerogative 
to  take  care  of  persons  and  property  of 
infants,  of  idiots,  and  of  lunatics,  in  all 
cases,  where  no  other  guardianship  exists. 
So  long  as  any  special  guardianship  exists 
by  law  or  custom  in  other  persons,  the 
prerogative  of  the  crown  is  inactive,  but 
not  suspended.  The  jurisdiction  generally 
belongs  to  the  Court  of  Chancery,  as  dele- 
gate of  the  crown,  except  where  it  is  sjxj- 
cially  or  personally  delegated,  or  restricted 
by  statute.  The  statute  De  Prerog.  Regis, 
ch.  9,  10,  has  rendered  special  commission 
for  certain  jjurposes  necessary  to  be  granted 
under  the  sign-manual ;  and  the  jurisdic- 
tion being  in  fact  committed  to  the  same 
person,  has,  in  practice,  become  mixed. 
If  this  view  of  the  subject  be  admitted  to 
be  correct,  it  will  clear  away  some  of  the 
difficulties  now  encumbering  the  subject 
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the  king  is  a  mere  trustee  ;  in  the  case  of  an  idiot,  he  has  a  beneficial 
interest.^ 

§  1337.  But,  whatever  may  be  the  true  origin  of  the  jurisdiction  of 
the  Court  of  Chancery  over  the  persons  and  property  of  infants,  it  is 
now  conceded,  on  all  sides,  to  be  firmly  established,  and  beyond  the 
reach  of  controversy.  Indeed,  it  is  a  settled  maxim,  that  the  king  is 
the  universal  guariUan  to  infants,  and  ought,  in  the  Court  of 
Chancery,  to  take  care  of  their  fortunes.^  We  shall  now  proceed  to 
the  consideration  of  some  of  the  more  important  functions,  connected 
with  this  authority ;  in  the  appointment  and  removal  of  guardians  ; 
in  the  maiDtenance  of  infauts ;  in  the  management  and  disposition  of 
the  property  of  infants  ;  and  lastly,  in  the  marriage  of  infants. 

§  1338.  In  the  first  place,  in  regard  to  the  appointment  and 
removal  of  guardians.  The  Court  of  Chancery^  will  appoint  a  suit- 
able guardian  to  an  infant,  where  there  is  none  other,  or  none  other 


»  In  re  Fitzgerald,  2  Sch.  &  Lefr.  436. 
The  difference  is  fully  expounded  by  Lord 
Redesdalc,  In  re  Fitzgerald  (2  Sch.  k  Lefr. 
436).  "There  is  a  difference,"  said  he, 
"  in  the  case  of  an  idiot  and  a  lunatic  in 
this  respect.  In  the  case  of  a  lunatic  the 
king  is  a  mere  trustee  ;  in  the  case  of  an 
idiot  he  has  a  beneficial  interest.  In  point 
of  form,  in  the  terms  of  the  grant  to  the 
committee,  the  grant  of  a  lunatic's  estate 
is  a  grant  liable  to  account ;  and  the  other 
is  a  grant  to  a  certain  degree  without  ac- 
count ;  that  is,  the  king  is  not  bound  to 
do  more  than  j)rovide  for  the  maintenance 
of  the  idiot ;  and  is  entitled  by  his  prero- 
gative, to  the  surplus  of  his  estate.  The 
words  of  the  statute  (which  are  said  in 
Beverley's  case,  4  Co.  126,  127,  to  be  only 
declaratory  of  the  common  law)  differ  as 
to  the  provisions  for  the  care  of  tlie  pro- 
perty of  an  idiot  and  a  lunatic  In  the 
one  case,  the  king  having  an  interest,  is 
said  '  to  have  the  custody  of  an  idiot,  his 
lands,'  &c.  &c.  But  with  respect  to  the 
other,  the  words  of  the  statute,  and  the 
language  of  those  who  have  writton  on  the 
subject,  are,  tliat  '  the  king  shall  provide, 
when  any  happen  to  fail  of  his  wit,  that 
their  lands  ana  tenements  shall  be  safely 
ke|)t  without  waste,  and  that  they  and 
their  household  shall  be  maintained  with 
the  profit,  and  that  the  residue  shall  be 
kept  to  their  use,  to  be  delivered  to  them 
when  they  come  to  right  mind.'  So  that 
the  meaning  simply  is,  that,  in  the  one 
(;ase,  the  king  shall  have  a  personal  bene- 
fit ;  but  that,  in  the  other,  he  is  only  to 
act  as  parens  peUrioc,  as  the  person  to  take 
care  of  those  who  are  incompetent  to  take 
care  of  themselves.  And  the  statute,  with 
respect  to  lunatics,  expressly  provides,  *  nee 
rex  aliquid  de  exitibns  reciplat  ad  oxnis 
suum.'  These  are  direct  negative  wonis, 
that  the  king  cannot  take  tlio  profits  for 


his  own  use  ;  but,  as  to  what  is  not  in  it- 
self profitable,  as  the  presentation  to  a 
church,  the  king  takes.     Then  the  statute 

Sroceeds  to  direct,  that,  if  the  party  shall 
ie  in  this  condition,  the  residue  shall  bo 
distributed  for  the  benefit  of  his  soul,  ac- 
cording to  the  superstition  of  the  times  iu 
which  the  statute  was  made ;  which  is 
certainly  now  to  be  taken  as  a  direction  to 
preserve  the  residue  for  those  entitled  to 
the  personal  estate  of  the  lunatic  on  his 
death,  independent  of  that  statute."  Again, 
in  Lysaght  v.  Royse  (2  Sch.  &  Lefr.  153), 
the  same  learned  chancellor  said  :  *^  Some 
doubt  occurs  to  me,  as  to  the  validity  of 
the  grant  of  the  estate  of  the  idiot.  Under 
warrant  of  the  king's  sign-manual,  counter- 
signed, by  the  lords  of  the  treasury,  the 
chancellor  has  the  ordering  and  disposition 
of  the  persons  and  estates  of  idiots  and 
lunatics.  This  authority  is  given  to  him 
(as  stated  in  the  warrant)  in  consideration 
of  its  bein^  his  duty,  as  chancellor,  to  issue 
the  commissions,  on  which  the  inquiry,  as 
to  the  fact  of  idiocy  or  lunacy,  is  to  he 
made.  The  warrant  certainly  gives  to  the 
chancellor  the  right  of  providing  for  the 
maintenance  of  idiots  and  lunatics,  and  for 
the  care  of  their  persons  and  estates.  For 
lunatics  the  crown  is  merely  a  trustee.  But 
in  the  case  of  an  idiot,  the  crown  is  abso- 
lutely entitled  to  the  profits,  subject  to 
the  maintenance  of  the  idiot.  And  I  doubt 
whether  the  warrant  thus  given  to  the 
chancellor  is  a  warrant  for  passing  letters- 

Eat«nt,  granting  to  any  person,  for  his  own 
enefit,  the  surplus  profits  of  the  estate  of 
the  idiot" 

2  Wellesley  t).  Duke  of  Beaufort,  2  Russ. 
19  ;  Duke  of  Beaufort  v.  Berty,  1  P.  Will. 
702,  796. 

^  That  is,  under  the  present  practice, 
one  of  the  Judges  of  the  Chancery  Division 
of  the  High.  Court  of  Justice. 
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who  will,  or  can  act,  at  least,  where  the  infant  has  property ;  for  if  the 
in&nt  has  no  property,  the  court  will  perhaps  not  interfere.  It  is 
not,  however,  from  any  want  of  jurisdiction^  that  it  will  not  interfere 
in  such  a  case,  but  from  the  want  of  means  to  exercise  its  jurisdiction 
with  effect ;  because  the  court  cannot  take  upon  itself  the  main« 
tenance  of  all  the  children  in  the  kingdom.  It  can  exercise  this  part 
of  its  jurisdiction  usefully  and  pi*actically  only  where  it  has  the 
means  of  doing  so  ;  that  is  to  say,  by  its  having  the  means  of  apply- 
ing property  for  the*  use  and  maintenance  of  the  infant^  Guardians 
appointed  by  the  court  are  treated  as  officers  of  the  court,  and  are 
held  responsible  accordingly  to  it* 

§  1338  a.  The  question  of  who  are  to  be  appointed  guardians,  is 
generally  one  of  discretion,  merely ;  and  the  court  ordinarily  *  refers 
it  to  a  chief  clerk,  especially  if  the  guardianship  be  contested  between 
two  or  more  parties,^  to  appoint  guardians,  leaving  the  person  in 
whose  custody  the  infant  actually  is,  to  retain  that  custody  until  the 
coming  in  of  the  chief  clerk's  report/  But  if  there  are  testamentary 
guardians,  the  court  has  no  jurisdiction  to  interfere.  If  the  testa- 
mentary appointment,  however,  be  one  that  contemplates  the  resi- 
dence of  the  child  in  the  country  of  its  birth,  as  in  Scotland,  for 
example,  and  the  child  be  removed  to  a  residence  in  England,  it 
seems  that  the  Court  of  Chancery  in  England  will  appoint  guardians 
there  ;  and  the  testamentary  appointment  will  be  looked  at  only  as 
an  expression  of  the  parent's  preferences,  to  which  the  court  will  give 
great  influence.^  But  at  the  same  time,  the  court  will  look  at  all  the 
circumstances,  and  not  appoint  the  persons  for  whom  the  parent  has 
expressed  a  preference,  if  they  are  resident  in  Scotland,  unless  the 
court  is  satisfied  that  it  was  his  intention  to  appoint  them  guardians 
generally,  and  not  guardians  for  Scotland  merely.® 

§  1339.  In  the  next  place,  as  to  the  removal  of  guardians.  The 
Court  of  Chancery  will  not  only  remove  guardians  appointed  by  its 
own  authority,  but  it  will  also  remove  guardians  at  the  common  law, 


»  See   Spence,    in  re,  2   Phillips,   247  ; 
s.  c.  11  Jur.  399. 

-  Lord  Eldoii,  in  Wellesley  v.  Duke  of 
Beaufort,  2  Russ.  21.  The  court  will 
appoint  a  guardian  upon  petition,  with- 
out a  bill  being  filed  ;  and  it  is  done  upon 
the  petition  of  the  infant  himself  or  of 
some  person  in  his  behalf.  See  Da  Costa 
V,  Hellish,  2  Atk.  14  ;  b.  c.  2  Swanst  633, 
where  it  is  better  reported ;  and  in 
West's  Rep.  299  ;  Sx  parte  Mountfort, 
15  Ves.  445  ;  Mb  parte  Salter,  2  Dick. 
769 ;  Wilcox  v.  Drake,  2  Dick.  631  ;  s.  c. 
cited  Jacob,  251,  note  (c) ;  Curtis  v. 
Rippon,  4  Mad.  462 ;  JSc  parte  Myers- 
cough,  1  Jac.  &  Walk.  151 ;  Ex  parte 
Richards,  3  Atk.  518 ;  Ex  parU  Bircliell, 
3   Atk.    813 ;    Ex   parte  Woolscomb*',    1 


Mad.  218 ;  Ex  parte  Wheeler,  16  Ves. 
256  ;  In  re  Jones,  1  Rush.  478  ;  Bradshaw 
r.  Bradshaw,  1  Russ.  528  ;  1  Mad.  Pr.  Ch. 
167,  268. 

'  Wellesley  v,  Duke  of  Beaufort,  2  Russ. 
1,  20,  21  ;^»s<,  §1851. 

^  But  a  reference  to  the  chief  clerk  is 
sometimes  not  practised.  See  Bond,  in  re, 
11  Jurist,  114. 

*  See  Knott  v.  Cottee,  2  Phillips,  192. 

*  Coham  v.  Coham,  13  Simons,  639. 

7  See  Miller  v.  Hams,  14  Sim.  540  ; 
Johnstone,  in  re,  2  Jones  &  La  Touche, 
222. 

^  Beattie  v.  Johnson,  1  Phillips,  Ch.  17 ; 
H.  0.    in   House  of  Lords,    10  CI.    &   F. 


928 


KQUITY   JURISPRUDENCE. 


[CH.  XXXV. 


and  even  testamentary  oi'  statute  guardians,  iivbenever  sufficient  cause 
can  be  shown  for  such  a  purpose.^  In  all  such  cases,  the  guardian- 
ship is  treated  as  a  delegated  tinist,  for  the  benefit  of  the  infant,  and, 
if  it  is  abused,  or  in  danger  of  abuse,  the  Court  of  Chancery  will 
interpose,  not  only  by  way  of  remedial  justice,  but  of  preventive 
justice.^  Where  the  conduct  of  the  guardian  is  less  reprehensible, 
and  does  not  require  so  strong  a  measure  as  a  removal,  the  court  will, 
upon  special  application,  interfere,  and  regulate,  and  direct  the  con- 
duct of  the  guardian  in  regard  to  the  custody^  and  education,  and 
maintenance  of  the  infant  ;*  and,  if  necessary,  it  will  inhibit  him  from 
carrying  the  infant  out  of  the  country,  and  it  will  even  appoint  the 
school  where  he  shall  be  educated.*  In  like  manner,  it  will,  in  proper 
cases,  require  security  to  be  given  by  the  guardian,  if  there  is  any 
danger  of  abuse  or  injury  to  his  person  or  to  his  property.^ 

§  1340.  The  Court  of  Chancery  will  not  only  interfere  to  remove 
p^uardians  for  improper  conduct,  but  it  will  also  assist  guardians  in 
compelling  their  wards  to  go  to  the  schools  selected  by  the  guardian, 
as  well  as  in  obtaining  the  custody  of  the  persons  of  their  wards, 
when  they  are  detained  from  them.  This  may  not  only  be  done 
by  the  chancellor,  acting  as  any  other  judge,  by  a  writ  of  habeas 
c(yiyu8,  but  it  may  also  be  done  on  a  petition,  without  any  bill  being 
filed  in  the  court.*^ 

§  1341.  The  jurisdiction  of  the  Court  of  Chancery  extends  to  the 
care  of  the  person  of  the  infant,  so  far  as  necessary  for  his  protection 
and  education  ;  and  as  to  the  care  of  the  property  of  the  infant,  for 
its  due  management  and  preservation,  and  proper  application  for  his 


»  In  Foster  r.  Denny,  2  Ch.  Cas.  238, 
the  Lord  Chancellor  said  :  **  Where  there 
is  a  guardianBhip  by  the  common  law, 
this  court  will  intermeddle  and  order ;  but 
being  here  a  guardian  by  act  of  parliament 
I  cannot  remove  him  or  her."  But  this 
doctrine  seems  to  have  been  denied  by 
Lord  Macclesiield,  in  the  Duke  of  Beaufort 
V.  Ikrty  (1  P.  Will.  708),  who  asserted  the 
jurisdiction  of  the  court  to  be  the  same 
over  statute  euardians  as  over  common-law 
guardians.  Lord  Hardwicke  held  the  same 
opinion,  in  Butler  v.  Freeman,  Ambler, 
302,  and  Roach  v.  Garvan,  1  Ves.  160. 
Lord  Eldon,  in  WellesUy  v,  Duke  of  Beau- 
fort (2  Buss.  1,  21,  22),  fully  recognized 
the  same  doctrine,  as  did  also  Lord  fiedes- 
dale  and  Lord  Manners,  in  their  opinions 
in  Wellesley  r.  Wcllesley,  2  Bligh  (N.  8.), 
128  to  130,  145,  U6.  In  the  Duke  of 
Beaufort  v.  Berty  (1  P.  Will.  705),  Lord 
Macclesfield  said  :  "  If  the  guardian  chose 
to  make  use  of  methods  that  might  turn  to 
the  prejudice  of  the  infant,  the  court  will 
interfere,  and  order  the  contrary  ;  and, 
that  this  was  granted  upon  the  genei-al 
power  and  jurisdiction  which  it  had  over 


all  trusts  ;  and  a  guardianship  was  most 
plainly  a  trust  *' 

-  Wellesley  v.  Duke  of  Beaufort,  2 
Kussell,  1,  20,  21  ;  Wellesley  «.  Wellesley, 
2  Bligh  (N.  8.),  128  to  180 ;  id.  141,  142, 
145,  146  ;  Duke  of  Beaufort  v.  Berty,  1  P. 
Will.  704,  706  ;  Com.  Dig.  Chancery,  3  O. 
4,  5. 

'  See  McCulloch,  in  re,  1  Drury,  276. 

*•  Duke  of  Beaufort  v.  Berty,  1  P.  Will. 
703,  704  ;  De  Manneville  v.  De  Manno- 
viUe,  10  Ves.  66  ;  Skinner  v.  Warner,  2 
Dick.  779  ;  Tombs  r.  Elers,  1  Dick.  88  ; 
Talbot  V,  Earl  of  Shrewsbury,  4  Mylne  & 
Craig,  672. 

*  Foster  v.  Denny,  2  Ch.  Cas.  237 ; 
Hanbury  v.  Walker,  3  Ch.  58 ;  1  Mad.  Pr. 
Ch.  268,  264.  268,  269. 

*  Eyre  v.  Countess  of  Shaftesbury,  2  P. 
Will.   103.   118,   120  ;  Goodall  v.  Harris, 

2  P.  Will.   561,   562  ;  Ex  jtarU  Hopkins, 

3  P.  Will.  162,  and  Mr.  Cox*s  note  ;  Hall 
V.  Hall,  3  Atk.  721  ;  Da  Costa  v.  Mellish, 
West,  300  ;  8.  c.  2  Swanst.  533,  587,  note  ; 
Kevnolds  v.  Teynham,  9  Mod.  40  ;  Wright 
V.  i^aylor,  5  Mad.  77. 
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maintenance.^  It  is  upon  the  former  ground,  principally,  that  is  to 
say,  for  the  due  protection  and  education  of  the  infant,  that  the 
court  interferes  with  the  ordinary  rights  of  parents,  as  guardians  by 
nature,  or  by  nurture,  in  regard  to  the  custody  and  care  of  their 
children.^  For,  although,  in  general,  parents  are  intrusted  with  the 
custody  of  the  persons,  and  the  education  of  their  children,  yet  this 
is  done  upon  the  natural  presumption,  that  the  children  will  be 
properly  taken  care  of,  and  will  be  brought  up  with  a  due  educa- 
tion in  literature,  and  morals,  and  religion ;  and  that  they  will  be 
treated  with  kindness  and  affection.  But,  whenever  this  presump- 
tion is  removed  ;  whenever  (for  example)  it  is  found,  that  a  father  is 
guilty  of  gross  ill-treatment  or  cruelty  towai'ds  his  infant  children ; 
or  that  he  is  in  constant  habits  of  drunkenness  and  blasphemy,  or 
low  and  gross  debauchery ;  or  that  he  professes  atheistical  or 
irreligious  principles  ;^  or  that  his  domestic  associations  are  such 
as  tend  to  the  corruption  and  contamination  of  his  children ;  ^  or 
that  he  otherwise  acts  in  a  manner  injurious  to  the  morals  or 
interests  of  his  children ;  in  every  such  case,  the  Coui-t  of  Chancery 
will  interfere,  and  deprive  him  of  the  custody  of  his  children,  and 
appoint  a  suitable  person  to  act  as  guardian,  and  to  take  care  of 
them,  and  to  superintend  their  education.^     But  it  is  only  in  cases 


*  Ibid.  ;  In  re  Spence,  2  Phillips,  Ch. 
247.  For  a  case  where  trustees  were 
authorized  to  mortji^ge  an  estate  in  order 
to  rebuild,  there  being  minors  interested 
in  remainder,  see  Frith  v.  Cameron,  12  Eq. 
169.  And  wliere  the  settlor  of  the  estate 
had  afterwards  bought  small  additions  to 
it,  it  l>eiug  for  the  interest  of  all  ^mrties 
that  they  should  form  part  of  the  settled 
estate,  the  trustees  of  the  will  were  ordered 
to  convey  to  the  trustees  of  the  settlement. 
Ibid.      Compare,    as    to  power    to    com- 

Eromise  infant's  rights,  Mostyn  v.  Brooke, 
..  R.  4  H.  L.  304  ;  2  De  G.,  J.  k  S.  353. 
Where  under  a  will  infants  are  entitled  to 
the  reversion  in  a  legacy,  it  seems  that  in 
an  administration  suit  such  reversionary 
interest  may  be  sold.  Nuun  v.  Hancock, 
6  Ch.  850. 

-  Mr.  Hargrave,  in  his  learned  note, 
66,  67,  §  123,  to  Co.  Litt.  88*,  has  brought 
toother  the  general  principles  and  doc- 
trine, applicable  to  guardianship  by  nature, 
guardianship  by  socage,  and  guardianship 
by  nurture,  the  first  and  last  of  which  are 
often  confounded,  and  used  in  a  loose  and 
indeterminate  sense.  At  the  common  law, 
guardianship  by  nature  is  of  the  heir- 
apparent  only  (and  not  of  all  the  children), 
and  belongs  to  the  father  and  mother,  and 
other  ancestor,  standing  in  that  predica- 
ment to  the  infant.  It  lasts  until  twenty- 
one  years  of  age,  and  extends  no  further 
than  the  custwly  of  the  infant's  person. 
Guardianship  by  socage  arises  wholly  out 


of  tenure,  and  exists  only  when  the  infant 
is  seized  of  lauds  or  other  hereditaments, 
lying  in  tenure  and  in  socage.  It  extends 
to  the  person,  and  all  the  estates  (includ- 
ing the  socage  estates)  of  the  infant,  and 
lasts  until  the  infant  arrives  at  the  age  of 
fourteen.  It  belongs  to  such  of  the  in- 
fant's next  of  blood,  as  cannot  have,  by 
descent,  the  socage  estate,  in  respect  to. 
which  the  guardianship  arises  by  descent, 
without  any  distinction  between  the  whole 
blood  and  the  half  blood.  Guardianship 
by  nurture  occurs  only  when  the  infant 
is  without  any  other  guardian  ;  and  none 
can  have  it,  except  the  father  or  mother. 
It  lasts  until  the  age  of  fourteen  years, 
and  extends  only  over  the  person.     See 

1  Black.  Comm.  461,  462. 

'  Fynn,  in  rc^  12  Jurist,  713  ;  Warde 
V,  Wai-de,  2  Phillips,  786  ;  Thomas  v. 
Roberts,  14  Jurist,  631). 

^  See  Anonymous,  2  Simons  (n.  s.),  54. 
But  see  Ball  v.  liall,  2  Simons,  35. 

*  The  cases  on  this  subject  are  numerous. 
Duke  of  Beaufort  v.  Berty,  1  P.  Will.  703; 
Whitfield  V.  Hales,  13  Ves.  482  ;  Do  Man- 
neville  {7.  De  Manneville,  10  Ves.  59,  60,  62, 
63;  Shelley  v.  Westbroke,  Jacob,  266; 
Lyons  v.  Blenkin,  Jacob,  245 ;  Roach  v. 
Garvan,  1  Dick.  88  ;  Lord  Shipbrook  r. 
Lord  Hinchinbrook,  2  Dick.  547  ;  Creusc  v. 
Orby  Hunter,  2  Cox,  242  ;  Wellesley  v. 
Duke  of  Beaufort,  2  Russ.  1,  20,  21 ;  s.  c. 

2  Bligh  (N.  s.),  pp.  128  to  130,  141,  142  ; 
Com.  Dig.  Chancery,  30.  4,5  ;  Ballr.  Ball 
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of  gross  misconduct  that  paternal  rights  are  interfered  with.^  As 
between  husband  and  wife,  the  custody  of  the  children  generally 
belongs  to  the  husband  ^  and  the  latter  cannot,  by  an  agreemgnt 
with  his  wife,  or  other  persons,*  alienate  to  her  the  right  to  the 
custody  and  care  of  the  childi'en. 

§  1341  a.  This  subject  was  much  considered  in  the  late  case  of 
Agar-Ellis  •?;.  Lascelles,*  where  it  was  laid  down  by  the  Court  of 
Appeal,  that  a  father  has  a  legal  right  to  control,  and  direct,  the 
education  and  bringing,  up  of  his  children,  until  they  attain  the  age 
of  twenty-one  years,  even  although  they  are  wards  of  court,  and  the 
court  will  not  interfere  with  him  in  the  exercise  of  his  paternal 
authority,  except  (1),  where,  by  his  gross  moral  turpitude,  he  forfeits 
his  rights ;  or  (2),  where  he  has,  by  his  conduct,  abdicated  his 
paternal  authority ;  or  (3),  where  he  seeks  to  remove  his  children, 
being  wards  of  court,  out  of  the  jurisdiction,  without  the  consent  of 
the  court.  It  had  previously  been  ruled,  with  respect  to  the  same 
children,^  that  an  anti-nuptial  promise,  made  by  a  father,  to  have  the 
children  brought  up  in  a  particular  religion,  could  not  be  enforced, 
since  a  father  cannot  abdicate  his  right,  to  have  his  children  brought 
up  in  accordance  with  his  own  religious  views. 

§  1341  b.  Before  the  passing  of  the  Judicature  Act,  1873,  the 
jurisdiction  as  to  infants  was  exclusively  under  the  control  of  the 
Court  of  Chancery.  But  by  section  16  of  that  Act  a  concurrent  juris- 
diction is  given  to  the  Queen's  Bench  Division  of  the  High  Court. 
By  sect.  25,  sub-sect.  10  of  the  same  Act,  it  is  provided  that,  "  in 
questions  relating  to  the  custody  and  education  of  infants,  the  rules 
of  equity  shall  prevail."  In  the  leading  case  since  the  act,  In  re 
Goldsworthy,^  it  was  observed  that  this  jurisdiction  will  not  be  called 
into  action  until  the  court  is  satisfied  that  the  father  has  so  con- 
ducted himself,  or  placed  himself  in  such  a  position  as  to  render  it 
not  merely  better  for  the  children,  but  essential  to  their  safety  or 
welfare  in  some  very  serious  and  important  respect,  that  the  father's 
acknowledged  rights  should  be  interfered  with.     Mere  incontinence, 


2  Simons,  35  ;  Ex  parte  Mountford,  15  Ves. 
445.  The  language  '*  to  act  as  cjuardian," 
is  here  used  with  reference  to  the  remark 
of  Lord  Eldon,  in  Ex  parte  Mountford  (15 
Ves.  446),  where  liis  lordship  said  :  "In 
certain  caw^s  the  court  will,  upon  petition, 
without  a  biU,  appoint  not  a  guardian, 
which  cannot  be  durinpj  the  father's  life, 
hut  a  person  to  act  a.s  guardian." 

>  Pulbrook,  in  re,  11  Jurist,  185. 

-  See  Nortli,  in  re,  11  Jurist,  7. 

'  Regina  v.  Smith,  17  Jurist,  24.  In  re 
Meedes,  Ir.  Rep.  5  £q.  98. 

*  24  Ch.  D.  317. 

•"'  Agar-Ellis  v.  Lascelles,  10  Ch.  D.  49. 
Compare  Andrews   r.    Salt,    8   Ch.   622 ; 


Further  as  laid  down  by  James,  L.  J.  in 
Hawksworth  v.  Hawksworth,  6  Ch.  589 
(see  p.  642),  **  the  rule  of  the  Court  is,  that 
the  Court,  or  any  persons  who  have  the 
guai'diausliip  of  a  child  after  the  father's 
death,  should  have  sacred  regard  to  the 
religion  of  the  fiather  in  dealing  with  the 
child,  and  unless  under  very  special  cir- 
cumstances, to  see  that  the  child  is  brought 
up  in  the  religious  faith  of  the  father, 
wnatever  that  faith  may  have  been."  For 
an  example  of  these  special  circnm- 
stances,  see  In  re  Clarke,  21  Ch.  D.  49. 
See  also  In  re  Hill,  10  W.  R.  400. 
«  2  Q.  B.  D.  76. 
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or  habits  of  intemperance,  will  not  of  themselves  justify  the  inter- 
ference of  the  court. 

4  1341  c.  By  the  36  Vict.  c.  12,  sect.  1,  the  Chancery  Division  of 
the  High  Court  may,  upon  hearing  the  petition,  by  her  next  friend, 
of  the  mother  of  any  infant  or  infants  under  sixteen  years  of  age, 
order  that  the  petitioner  shall  have  access  to  such  infant  or  infants 
at  such  times,  and  subject  to  such  regulations  as  the  court  shall  deem 
proper,  or  order  that  such  infant  or  infants  shall  be  delivered  to  the 
mother,  and  remain  in  or  under  her  custody  or  control,  or  shall,  if 
already  in  her  custody  or  control,  remain  therein  until  such  infant  or 
infants  shall  attain  such  age,  not  exceeding  sixteen,  as  the  court  shall 
direct,  and  may  further  order  that  such  custody  or  control  shall  be 
subject  to  such  regulations  as  regards  access  by  the  father  or  guar- 
dian of  such  infant  or  infants,  and  otherwise,  as  the  said  court  shall 
deem  proper.  By  section  2  of  the  same  Act,  that  no  agreement  con- 
tained in  any. separation  deed  between  the  father  and  mother  of  an 
infant  or  infants  shall  be  held  to  be  invalid  by  reason  only  of  its  pro- 
viding that  the  father  of  such  infant  or  infants  shall  give  up  the  cus- 
tody or  control  to  the  mother,  provided  that  no  com-t  shall  enforce 
any  such  agi'eement  if  the  court  shall  be  of  opinion  that  it  will  not 
be  for  the  benefit  of  the  infant  or  infants  to  give  effect  thereto.  In 
the  late  case  of  In  re  Besant,^  it  was  held  that  this  clause  did  not 
prevent  the  court  from  insisting  that  a  child,  who  was  a  ward  of 
court,  should  be  brought  up  in  the  religion  of  its  father.  In  the  same 
case  the  court  held  that  the  conduct  of  the  mother  was  of  such  a  nature 
as  to  warrant  the  court  in  removing  the  child  from  her  custody. 

§  1341  d.  In  a  very  late  case,^  the  question  under  what  circum- 
stances under  the  above  Act  an  infant  child  ought  to  be  given  to  or 
retained  by  the  mother,  was  elaborately  examined  by  Mr.  Justice 
Pearson,  and  it  was  held  by  that  learned  judge,  following  previous 
decisions,^  that  these  matters  ought  mainly  to  consider  the  paternal 
right,  the  marital  duty,  and  the  interest  of  the  child.  He  further 
held  that  marital  duty  includes  not  only  the  duty  which  husband  and 
wife  owe  inter  se,  but  the  responsibility  of  each  of  them  so  to  live 
that  the  children  shall  have  the  joint  care  and  affection  of  both  father 
and  mother.  And  in  the  case  before  him,  though  immorality  in  the 
gross  sense  of  the  term  was  not  proved  against  the  father,  the  mother 
was  allowed  to  retain  the  custody  of  the  children. 

§  1342.  The  jurisdiction,  thus  asserted,  to  remove  infant  children 
from  the  custody  of  their  parents,  and  to  superinted  their  education 

»  11  Ch.  D.  508.     The  grounds  on  which  226,  and  Vansittart  v.  Vansittart,  4  K.  & 

the  court   proceeded  were  in  main  two :  J.  62,  are  no  longer  law. 

(1)  The  religious  opinions  of  the  mother;  ^  In  re  Elderton  (Infants),  25  Ch.   D. 

(2)  The  fact  that  she  had  published  what  220. 

the  court  held  to  be  an  obscene  book.  '  /ti  r«  Halliday's  Estate,  17  Jurist,  56; 

The  cases  of  Hope  v.  Hope,  3  P.  &  M.       In  re  Taylor,  4  Ch.  D.  167. 
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and  maintenance,  is  admitted  to  be  of  extreme  delicacy,  and  of  no 
inconsiderable  embarrassment  and  responsibility.  But  it  is  never- 
theless a  jurisdiction  which  seems  indispensable  to  the  sound  morals, 
the  good  order,  and  the  just  protection  of  a  civilized  society.  On  a 
recent  occasion,  after  it  had  been  acted  upon  in  chancery  for  one 
hundred  and  fifty  years,  it  was  attempted  to  be  brought  into  ques- 
tion ;  and  was  resisted,  as  unfounded  in  the  true  principles  of  English 
jurisprudence.  It  was,  however,  confirmed  by  the  House  of  Lords, 
with  entire  unanimity;  and  on  that  occasion  was  sustained  by  a 
weight  of  authority  and  reasoning  rarely  equalled.^ 

§  1343.  It  may  not  be  without  use  to  glance  at  some  of  the  leading 
considerations  suggested  on  that  occasion.^  The  opposition  to  the 
jurisdiction  was  founded  upon  the  right  of  the  father  to  have  the  care 
and  custody  of  his  children.  That  right,  in  a  general  sense,  is  not  to 
be  disputed.^  But  the  true  question  is,  whether  the  father,  having 
that  right,  is  to  be  at  liberty  to  abuse  it.  Why  is  the  parent,  by  law, 
ordinarily  intixisted  with  the  care  of  his  children  ?  Simply,  because 
it  is  generally  supposed  that  he  will  best  execute  the  trust  reposed  in 
him  ;  for  that  it  is  a  trust,  and  of  all  trusts  the  most  sacred,  no  one 
can  well  doubt. 

§  1344.  In  the  case  of  ordinary  guardians,  there  is  no  question  as 
to  the  authority  of  the  court.  Even  in  the  case  of  a  guardian, 
appointed  under  the  statute,  which  enables  the  father  to  appoint  a 
guardian  to  his  children,  it  is  clear,  that  as  a  case  of  delegated  trust, 
a  trust,  which  the  law  has  enabled  the  father,  when  he  ceases  to  live, 
to  give  to  others  for  the  benefit  of  his  children,  the  authority  of  the 
court  to  interfere,  and  to  control  the  conduct  of  such  a  guardian,  in 
case  of  any  abuse,  scarcely  admits  of  dispute.  What  ground,  then,  is 
there  to  deny  the  like  authority  in  the  case  of  a  parent  ? 

§  1345.  Why  is  not  the  conduct  of  a  father  to  be  considered  as  a 
trust,  as  well  as  the  conduct  of  a  person  as  guardian  ?  It  is  true  that 
the  law  compels  the  father  to  maintain  his  infant  children ;  but  it 
does  no  more  than  compel  a  bare  maintenance.  He  cannot  be  com- 
pelled, whatever  his  property  may  be,  to  allow  to  his  children  what 
might  be  deemed  a  liberal  allowance  for  their  maintenance  and  edu- 
cation ;  but  only  so  much  as  is  a  bare  maintenance.  But  if  the  chil- 
dren have  property  of  their  own,  there  exists  a  right  to  apply  that 
property,  which  belongs  to  the  children,  most  beneficially  for  their 
support  and  education. 

*  "Wellesley  r.  Wellesley,  2  Bligh  (n.  8. ),  Queen  v.   Na8li,  In  re  Caser,  an  infant, 

124,  128  to  145  ;  8.  c.  2  Russ.  1,  20,  21.  10  Q.  B.  D.  454,   tliat  the  inother  of  an 

^  The  reasoning  in  the  text  is  extracted  illegitimate  child  has  a  natural  right  to 

from  the  very  able  opinion  of  Lord  Redes-  its  custody,  which  will  he  i*egarded  by  the 

dale,   in  Wellesley  r.  Wellesley,  2  Bligh  Court.     See  also  Bx  parte  Knee,  1  B.  &  P. 

(X.  s.),  128  to  141.  N.  R.  148. 

^  So  it  was  held  in  the  late  case  of  the 
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§  1346.  Upon  what  ground  is  the  court,  in  any  case,  required  to 
maintain  children  out  of  their  own  property,  and  not  at  the  expense 
of  their  father  ?  It  is  because  the  father  either  has  not  the  means, 
or  is  an  improper  person  to  have  the  care  of  his  children.  When  it  is 
proposed  to  take  the  maintenance  and  education  of  children  out  of 
his  control,  he  may  refuse  to  supply  them  with  more  than  a  bare 
maintenance ;  and  yet  it  may  be  indispensable  for  their  character, 
their  morals,  their  interest,  and  their  station  in  society,  that  they 
should  receive  a  good  education.  It  is  for  that  reason  that  the  court 
takes  upon  itself  to  apply  a  part  of  their  property  for  their  suitable 
maintenance  and  education,  instead  of  accumulating  the  income  of  it 
for  their  benefit,  until  they  are  capable  of  taking  possession  of  it 
themselves.^  This  jurisdiction  of  the  court  as  to  maintenance  is 
unquestionable.  It  is  a  jurisdiction  with  respect  to  the  income  of 
the  property  of  the  children,  to  apply  it  for  their  benefit,  and  it  stands 
upon  the  same  general  principles  as  other  interferences  of  the  court  in 
cases  of  property. 

§  1347.  It  is  impossible  to  say  that  the  father  has  any  such  abso- 
lute right  to  the  care  and  custody  of  his  children,  as  the  objection 
supposes.  What  are  the  grounds  on  which  the  custody  of  the  chil- 
dren is  given  to  the  father?  First,  protection ;  then  care ;  then  educa- 
tion. Is  it  not  clear,  if  the  father  does  not  give  that  protection,  if  he 
does  not  maintain  the  children,  that  the  law  interferes,  for  the  pur- 
pose of  compelling  the  maintenance  of  the  children  ?  Is  it  not  clear^ 
if  the  father  cruelly  treats  the  children  in  any  manner,  that  a  court 
of  criminal  jurisdiction  will  interfere  for  the  purpose  of  preventing 
that  ill-treatment  ?  Upon  what  ground,  then,  can  it  be  said,  that 
there  is  no  jurisdiction  whatsoever  in  the  country  which  can  control 
the  conduct  of  the  father  in  the  education  of  his  children  ?  If  such  a 
defect  could  exist  in  our  jurisprudence,  it  would  strike  all  civilized 
countries  with  astonishment. 

§  1347  a.  This  subject  was  very  extensively  discussed  in  Curtis  v. 
Curtis,^  and  the  following  rules  established.  That  the  Court  »of  Chan- 
cery have  no  jurisdiction  to  remove  a  child  from  the  custody  of  the 
father  or  mother,  merely  because  it  would  be  for  the  benefit  of  the 
child.  The  peculiar  religious  opinions,  or  the  poverty  of  the  father, 
form  no  grounds  for  removing  the  child  from  his  custody.  Mere  acts 
of  harshness  or  severity,  by  a  father,  not  such  as  would  be  injurious 
to  the  health,  or  the  fact  of  a  somewhat  passionate  temper,  will  not 
justify  such  removal.^ 

§  1348.  It  is  said  that  there  is  nothing  from  which  this  jurisdiction 

*  In  re  Howarth,  8  Ch.  415  ;  Brophy  v.  right  of   guardianship  if   he    permits  a 
Ikllamy,  8  Ch.  798.  stranger  to  pnt  himself  in  loco  parcntcs 

*  5  Jur.  (N.  «.)  1147  ;  s.  c.  7  W.  R,  474.  towai-ds  the  (-hild.    Andrews  v.  Salt,  8  Ch. 

*  But  the  father  may  low  his  natural  622. 
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can  be  infen'ed  as  belonging  to  the  Court  of  Chancery,  except  the 
dicta  in  the  books,  and  the  actual  exercise  of  it  in  that  court  for  one 
hundred  and  fifty  years.  The  very  circumstance  of  such  an  actual 
exercise  of  the  authority  for  such  a  period  is  conclusive  in  favour  of 
its  rightful  origin ;  for,  in  many  cases,  under  the  constitution  of 
England,  no  other  ground,  except  the  actual  exercise  of  authority,  can 
be  assigned  for  its  legitimacy.  The  origin  cannot  be  ascertained. 
How  came  there  to  be  a  House  of  Lords  and  a  House  of  Commons  ? 
No  one  has  been  able  to  ascertain  the  exact  origin  of  either.  Much 
of  the  jurisdiction  of  the  Court  of  King's  Bench  and  of  the  Court  of 
Exchequer  is  beyond  the  reach  of  any  man  to  trace  to  its  source,  or 
to  say  when  and  how  it  originated. 

§  1349.  The  truth  is,  that,  in  the  constitution  of  the  government 
of  England,  all  powers  in  the  administration  of  justice  which  are 
necessary  in  themselves,  are  vested  in  the  crown,  and  are  so  vested 
to  be  exercised  by  those  ministers  of  the  crown  to  whom  the  juris- 
diction has  usually  been  delegated.  The  present  jurisdiction  must 
be  taken  to  be  delegated  to  the  Court  of  Chancery,  whenever  there  is 
a  suit  respecting  property  in  that  court.  If  there  was  a  suit  respect- 
ing property  in  the  Couii  of  Exchequer,  as  a  couit  of  equity,  to 
take  care  of  propwty  belonging  to  an  infant,  the  Court  of  Exchequer 
would  exercise  that  jurisdiction  as  an  incident;  that  is  to  say,  it 
would  take  care  that  the  property,  which  was  to  be  administered 
under  its  direction,  should  be  properly  administered.  Such  is  the 
general  course  of  reasoning  by  which  the  jurisdiction  of  the  Court  of 
Chancery  has  been  maintained  and  established  in  the  highest 
appellate  court  of  England.^ 

§  1350.  It  would  be  a  subject  of  curious  inquiry,  to  ascertain  the 
nature  and  extent  of  the  parental  power  in  the  Roman  law,  and  also 
the  nature  and  extent  of  the  powers  and  duties  of  guardians  in  the 
same  law,  and  the  manner  of  their  appointinent ;  but  it  would  lead 
us  too  far  from  the  immediate  object  of  these  commentaries.  It  is 
highly  probable  that  the  common  law,  as  well  as  the  equity  juris- 
prudence of  England,  has  borrowed  many  of  its  doctrines  on  this  sul> 
ject  from  this  source.  Guardians  (who  were  appointed  on  the  death 
of  the  father)  were,  in  the  Roman  law,  of  two  sorts :  (1.)  tutors,  who 
were  guardians  of  males  until  their  age  of  fourteen  years,  and  of 
females  until  their  ago  of  twelve  years ;  and  (2.)  curators,  who  were 
then  appointed  their  guardians,  and  continued  such  until  the  minors 
respectively  arrived  at  the  age  of  twenty-five  years,  which  was  the 
full  majority  of  the  Roman  law.  Guardians  were  usually  selected 
from  the  nearest  relations,  and  might  be  nominated  by  the  father  or 
mother  during  their  lifetime.     But  they  were  required  to  be  ap- 

>  See  Wellesley  v.  WeUesley,  2  BUgh  (n.  s.),  128  to  143. 
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pointed  and  confiraied  by  the  proper  judge  or  magistrate  of  the  place 
where  the  minor  resided;  and  they  were  removable  for  personal 
misconduct,  or  for  ill-treatment  of  the  minor,  or  for  bad  manage- 
ment of  his  estate.  But,  while  any  one  remained  guardian,  he  was 
bound  to  take  care  of  the  person  of  the  minor;  to  provide  suit- 
able maintenance  out  of  his  estate ;  to  superintend  his  morals  and 
education ;  and  to  exercise  a  prudent  management  over  his  estate.^ 
In  many  respects,  indeed,  the  Court  of  Chancery,  in  the  exercise  of 
its  authority  over  infants,  implicitly  follows  the  very  dictates  of  the 
Roman  code. 

§  1351.  It  might  seem,  upon  principle,  that  this  jurisdiction  of  the 
Court  of  Chancery  ought  not  to  be  confined  to  cases  where  a  suit  is 
depending  for  property  in  that  court ;  although  it  naight  well  be  so 
confined  as  to  other  courts  of  equity  in  England.^  It  would  seem  to 
belong  to  the  Court  of  Chancery,  as  the  general  delegate  of  the 
crown,  acting  as  'parens  2y(ftrice,  for  the  protection  of  the  persons  and 
property  of  those  who  are  imable  to  take  care  of  themselves,  and 
yet  possess  the  means  of  maintenance,  and  are  without  any  other 
suitable  guardian  ;^  and  upon  that  ground,  that  it  ought  to  reach  all 
cases  where  the  person  or  the  property  of  the  infant  required  the 
protection  of  the  court,  without  any  inquiry  whether  there  was  a 
ground  for  actual  litigation  or  not.  But,  in  practice,  it  seemed  to 
be  limited  to  cases  where  a  suit  actually  pending  in  chancery  upon 
a  bill  filed,  even  when  the' whole  gi^avamen  of  the  bill  is  a  mere  fiction.* 

§  1352.  We  are  next  led  to  the  consideration  of  what  constitutes 
an  infant  a  ward  of  chancery,  in  respect  to  whom  the  court  interferes 
in  a  great  variety  of  cases,  when  it  would  not,  if  the  infant  did  not 
stand  in  that  predicament  in  relation  to  the  court.  Properly  speak- 
ing, a  ward  of  chancery  is  a  person  who  is  under  a  guardian 
appointed  by  the  Court  of  Chancery.*^  But,  wherever  a  suit  is  insti- 
tuted in  the  Court  of  Chancery,  relative  to  the  person  or  property  of 
an  infant,  although  he  is  not  under  any  general  guardian  appointed 
by  the  court,  he  is  treated  as  a  ward  of  the  court,  and  as  being  under 


»  Inst.  Lib.  1,  tit.  20  to  26. 

'  Ante,  §  1349. 

3  AntCy  §  1833;  Duke  of  Beaufort  r. 
Wellesley,  2  Kuss.  20,  22  ;  Welleslev  r. 
AVeUesley,  2  Bligh  (x.  s.),  135  to  137  ; 
Bntler  v.  Freeman,  Ambler,  302 ;  Smith's 
Prac.  in  Chan.  (3d  edition).  An  order  for 
maintenance  without  suit  is,  it  seems, 
sufficienfl^    In  re  Graham,  10  Eq.  530. 

*  It  often  occurs,  that  a  bill  is  filed  for 
the  sole  purpose  of  making  an  infant  a 
ward  of  chancery  ;  but  in  siioli  a  case  the 
bill  always  states,  however  untruly,  that 
the  infant  has  property  within  the  juris- 
diction, and  the  bill  is  brought  against  the 
person  in  whose  supposed  custody  or  power 


the  property  is.  Johnstone  v.  Beattie,  10 
CI.  k  ¥.  42.  "Why  such  a  mere  fiction 
should  )k5  resorted  to,  has  never,  as  it 
seems  to  me,  been  satisfactorily  explained  ; 
and  why  the  Lord  Chancellor,  exercisin^i 
the  prerogative  of  the  crown  as  parens 
patria,  might  not,  in  his  discretion,  ap- 
point a  guardian  to  an  infant,  having  no 
other  guardian,  without  any  bill  being 
filed,  seems  difficult  to  understand  upon 
principle.  But  the  practice  seems  founded 
upon  narrower  ground. 

*  See  GoodaU  v.  Harris,  2  P.  Will.  560, 
562.  See  Hughes  v.  Science,  Ambler,  302, 
note. 
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its  special  cognizance  and  protection.^  But  in  the  very  late  case  of 
Brown  v.  Collins,^  it  was  held  that  there  was  very  great  doubt  whether 
the  carrying  of  a  fund  to  a  separate  account  of  an  infant  in  an  action 
to  which  the  infant  was  not  a  party  would  constitute  such  infant  a 
ward  of  court,  and  even  if  such,  carrying  over  would  constitute  a 
natural  born  British  subject  a  ward  of  court,  it  would  not  have 
that  effect  in  the  case  of  an  alien  not  resident  in  this  country. 

§  1352  a.  The  power  of  the  Couil  of  Chancery  to  appoint  a 
guardian,  and  make  an  infant  a  ward  of  the  court,  is  not,  it  seems, 
limited  to  cases  where  the  infant  is  domiciled  in  the  country,  and 
actually  has  property  there ;  but  reaches  cases  where  the  infant  is 
but  temporarily  in  the  country,  and  all  the  property  is  in  a  foreign 
country.  Thus  an  infant  domiciled  in  Scotland,  and  haviog  a 
guardian  or  tutor  there,  and  being  in  England  solely  for  purposes  of 
education,  has  been  held  liable  to  be  made  a  ward  in  chancery  upon  a 
bill  filed  in  England,  although  the  whole  property  is  in  fact  in 
Scotland,  and  under  the  power  of  the  guardian  or  tutor  there.^ 

§  1353.  In  all  cases  where  an  infant  is  a  ward  of  chancery,  no  act 
can  be  done  affecting  the  person,  or  property,  or  state  of  the  minor, 
unless  under  the  express  or  implied  direction  of  the  court  itself.^ 
Every  act  done  without  such  direction  is  treated  as  a  violation  of  the 
authority  of  the  court,  and  the  offending  party  will  be  arrested  upon 
the  proper  process  for  the  contempt,  and  compelled  to  submit  to  such 
orders  and  such  punishment  by  imprisonment,  as  are  applied  to  other 
cases  of  contempt.  Thus,  for  example,  it  is  a  contempt  of  the  court 
to  conceal  or  withdraw  the  person  of  the  infant  from  the  proper  cus- 


*  Butler  V.  Freeman,  Ambler,  801 ; 
H  ughes  V.  Science,  Ambler,  302,  in  note  ; 
Eyre  v.  Countess  of  Shaftesbuiy,  2  P. 
Will.  112 ;  Wright  v.  Naylor,  6  Mad.  77 ; 
Wellesley  v.  W^llesley,  2  Bligh  (n.  s.), 
137. 

s  25  Ch.  D.  56.  In  this  case,  De 
Pereda  v.  De  Mancha,  19  Ch.  D.  451, 
was  observed  upon. 

'  Johnstone  v.  Beattie,  10  CI.  &  F.  42. 

*  See  Goodall  v,  Harris,  2  P.  Will.  660, 
562;  Daniel  v.  Newton,  8  Beavan,  485 
Butler  V.  Freeman,  Ambler,  302,  303 
Hughes  r.  Science,  Ambler,  302,  note 
Johnstone  v.  Beattie,  10  CI.  &  F.  42, 
84,  85.  In  this  case,  Lord  Lyndhurst 
said  :  '*  It  is  proper  that  I  shotdd  state, 
that  according  to  the  uniform  course  of  the 
Court  of  Chancery,  which  I  understand  to 
be  the  law  of  that  court,  which  has  always 
been  the  law  of  that  court,  upon  the  insti- 
tution of  a  suit  of  this  description,  the 
plaintiff,  the  infant,  became  a  ward  of  the 
court, — became  such  ward  by  the  very 
fact  of  the  institution  of  the  suit ;  and 
being  a  ward  of  the  court,  it  was  the  duty 


of  the  court  to  provide  for  the  care  and 
protection  of  the  infant,  and  83  the  court 
cannot  itself  personally  superintend  the 
infant,  it  appoints  a  guardian,  who  is  an 
officer  of  the  court,  for  the  purpooe  of 
doing  that  on  behalf  of  the  court,  and  as 
the  representative  of  the  court,  which  the 
court  cannot  do  itself  personally.  If  there 
be  a  parent  living  witnin  the  jurisdiction 
of  the  court,  or  if  there  be  a  t^ameutar}- 
guardian  within  the  jurisdiction  of  the 
court,  the  court,  in  that  case,  does  not 
interfere  for  the  purpose  of  appointing  a 
person  to  dischai)]^  the  duty,  which  is 
imposed  upon  the  court  itself,  of  taking 
care  of  the  person  of  the  infant ;  but  the 
parent  or  the  testamentary  guardian  is 
subject  to  the  orders  and  control  of  the 
court,  precisely  in  the  same  ^y  as  an 
officer  appointed  by  the  authority  of  the 
court,  for  the  purpose  of  disehaiginff  the 
duties  to  whicn  I  have  referred.  I  ap- 
prehend that  is  clearly  the  law  of  the 
Court  of  Chancery ;  and  it  has  always  been 
so,  as  far  as  I  have  been  able  to  under- 
stand and  comprehend." 
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tody ;  ^  to  disobey  the  orders  of  the  court  in  relation  to  the  mainten- 
ance or  education  of  the  infant ;  or  to  marry  the  infant  without  the 
proper  consent  or  approbation  of  the  couii;.^  Of  the  latter,  more  will 
be  presently  stated.^  Indeed,  when  once  the  Court  of  Chancery  has 
thus  directly  or  indirectly  assumed  authority  over  the  person  or  pro- 
perty of  an  infant,  as  its  ward,  it  acts  throughout  with  all  the  anxious 
care  and  vigilance  of  a  parent;  and  it  allows  neither  the  guardian, 
nor  any  other  person,  to  do  any  act  injurious  to  the  rights  or  interests 
of  the  infant. 

§  1354.  In  the  next  place,  in  regard  to  the  maintenance  of  infants. 
Whenever  the  infant  is  a  ward  of  chancery,  and  a  suit  is  depending 
in  the  court,  the  court  will,  of  course,  upon  petition,  direct  a  suitable 
maintenance  for  the  infant,  having  a  due  regard  to  the  rank,  the 
future  expectations,  the  intended  profession  or  employment,  and  the 
property  of  the  latter.^  But,  where  there  is  already  a  guardian  in  exist- 
ence, not  deriving  his  authority  from  the  Court  of  Chancery,  and 
where  there  is  no  suit  in  the  court  touching  the  infant  or  his  property 
(thus  making  the  infant  qu(mj  a  ward  of  the  court),  there  formerly 
existed  much  difficulty,  on  the  part  of  the  court,  in  interfering  upon 
the  petition,  either  of  the  guardian  or  of  the  infant,  to  direct  a  suit- 
able maintenance  of  the  latter.  The  eifect  of  this  doubt  was  to  allow 
the  guardian  to  exercise  his  discretion  at  his  own  peril ;  and  thus  to 
leave  much  to  his  sense  of  duty,  and  much  more  to  his  habits  of  bold 
or  of  timid  action  in  assuming  responsibility.  At  present,  a  different 
course  is  pursued ;  and,  in  ordinary  cases,  at  least  where  the  property 
is  small,  the  court  will,  upon  petition,  without  requiring  the  more 
formal  proceedings  by  bill,  settle  a  due  maintenance  upon  the  infant.^ 
Lord  Hardwicke,  in  vindication  of  this  latter  course,  said :  "  There 
may  be  a  great  convenience  in  applications  of  this  kind,  because  it 
may  be  a  sort  of  check  upon  infants  with  regard  to  their  behaviour  ; 
and  it  may  be  an  inducement  to  persons  of  worth  to  accept  of  the 
guardianship,  when  they  have  the  sanction  of  this  court  for  any  thing 
they  do  on  account  of  maintenance ;  and  likewise  of  use,  in  saving 


^  And  even  the  solicitor  of  a  ^rson.  sus- 
pected of  concealing  the  ward,  will  be  com- 
pelled to  give  information.  Kamsbotham 
V,  Senior,  8  Eq.  675. 

'  Hughes  u  Science,  Ambler,  302,  note 
(2) ;  s.  0.  Macpherson  on  Infants,  Appen- 
dUI. 

«  Part,  §  1358. 

<  See  Welleslev  v,  Wellcsley,  2  Bligh 
(N.  fi.),  135  to  137. 

*  Ex  parte  Whitfield,  2  Atk.  315 ;  Mc 
parte  lliomas.  Ambler,  146 ;  £x  parte 
Kent,  3  Bro.  Ch.  88  ;  Rb  parte  Salter, 
2  Dick.  769 ;  s.  c.  8  Bro.  Ch.  500 ;  Ex 
parte  Mountford,  15  Yes.  445  ;  Ex  parte 


Myerscough,  1  Jac.  k  Walk.  152 ;  Corbett 
V.  Tottenham,  1  B.  &  Beatt.  59,  60  ;  Ex 
parte  Green,  1  Jac.  k  Walk.  253  ;  Ex 
parte  Starkie,  8  Sim.  339  ;  Ex  parte  Lakin, 
4  Russ.  307  ;  Ex  parte  Molesworth,  4  Russ. 
308,  note ;  1  Mat!.  Pr.  Ch.  267,  268,  272 ; 
Clay  V.  Pennington,  8  Sim.  359 ;  Bridge 
V.  Brown,  2  Younge  &  Coll.  New  R.  181. 
A  reversionary  interest,  even  though  con- 
tingent, may  be  chai^d  for  present  main- 
tenance, the  fund  being  protected  by  in- 
surance against  the  contingency.  De  Witte 
V.  Palin,  14  Eq.  251.  So  the  infant's  free- 
hold may  be  charged,  on  petition  without 
suit.     In  rf.  Howarth,  8  Cn.  415. 


938 


EQUITY  JUEISPRUDENCE. 


[CH.  XXXV. 


the  expense  of  a  suit  to  an  infant's  estate."  ^  These  are  considera- 
tions which  certainly  ought  never  to  be  lost  sight  of  in  regulating 
the  practice  of  the  court ;  for  it  seems  not  to  be  a  question  as  to  the 
jurisdiction  of  the  court. 

§  1354  a.  But,  in  regard  to  the  maintenance  of  infants  out  of  their 
own  property,  we  are  not  to  underatand  that  it  is  to  be  allowed  as  a 
matter  of  course  by  a  court  of  equity,  either  out  of  the  income  or  the 
principal  thereof  On  the  contrary,  the  court  will  examine  into  the 
circumstances  of  the  case  ;  and,  if  the  father  is  of  ability  to  maintain 
the  infant  out  of  his  own  property,  the  court  will,  ordinarily,  with- 
hold all  allowance  from  the  property  or  income  of  the  infant  for  the 
maintenance  of  the  latter.^'^  But  if  the  father  is  unable  to  support 
the  infant,  he  may  be  allowed  out  of  his  estate;  and  if  special  circum- 
stances exist,  the  father  may  be  allowed  for  expenses  of  past  main- 
tenance.*'^ 


»  KrjMrte  Whitfield,  2  Atk.  816. 

'  Thompson  v.  Griffin,  1  CraiK  &  Phil- 
lips, 317,  320.  On  this  occasion,  Lord 
Cottenham  said  :  "If  the  property  of  the 
children  had  been  derived  from  the  bounty 
of  a  stranfler,  there  could  be  no  doubt  but 
that  the  lather,  being  of  ability  to  main- 
tain his  children,  could  not  be  entitled  to 
any  allowance  out  of  the  income  of  their 
property  for  that  purpose ;  but  the  claim 
of  the  father  rests  upon  the  distinction, 
which  has  been  taken  oetween  the  cases  in 
which  the  property  of  the  children  is 
derived  from  the  bounty  of  a  straneer,  and 
those  in  which  they  are  entitled  to  it, 
under  the  marriage  settlement  of  their 

Sarents,  such  as  Mundy  v.  Lord  Howe, 
tocken  v.  Stocken,  and  Meacher  v.  Young. 
It  appears  to  me,  that  the  distinction 
between  those  two  classes  of  cases  has  l)een 
carried  quite  as  far  as  can  be  justified  upon 
principle.  In  some  of  them,  it  has  been 
said,  that,  in  the  case  of  marriage  settle- 
ments, the  father  is  a  purchaser,  and  there- 
fore entitled  to  an  allowance  for  the  main- 
tenance of  his  children,  and  therebv  to  be 
relieved  irom  the  burden,  which  the  law 
throws  upon  him  of  maintaining  them  him- 
self. No  doubt  he  is  so,  if  the  contract, 
contained  in  the  settlement,  gives  him  such 
a  benefit ;  but,  before  he  can  be  entitled  to 
it,  he  must  show  that  such  wa.s  his  con- 
tnict.  So,  in  the  case  of  a  legacy  from  a 
stranger,  if  the  intention  to  be  found  in 
the  construction  of  the  will  appears  to  have 
beeii  that  the  father  should  have  such  a 
benefit,  the  court  is  bonnd  to  give  it  to 
him.  In  both  cases,  the  question  is  one 
of  construction  and  intention.  In  all  the 
cases  referred  to,  there  were  distinct  and 
positive  trusts  to  apply  the  income  to  the 
maintenance  of  the  cnildren,  applicable, 
according  to  the  construction  put  upon 
the  whole  of  the  provision,  to  the  case  of 
a  surviving  father.     If,  in  these  cases,  the 


construction  was  correct,  the  order  for 
maintenance  must  have  been  so ;  for,  if 
the  settlement  had  expressed  in  terms 
what  the  court  thought  it  sufficiently  ex- 
pressed upon  the  construction  of  the  whole 
of  the  provisions,  there  could  be  no  doubt 
but  that  such  a  trust  would  be  carried  into 
effect.  In  the  present  case,  I  find  no  each 
trust ;  I  find,  indeed,  a  power,  and,  in  the 
case  of  the  freehold  property,  which  is 
vested  in  the  infant,  a  mere  power,  at 
the  discretion  of  the  trustees,  to  apply 
part  of  that  income,  which  would  other- 
wise belong  to  the  infants,  for  the  pur- 
f)oses  of  their  maintenance  and  education. 
If  they  do  not  exercise  that  i>ower,  the 
whole  income  bel ongs  to  the  chil  oren.  The 
father  contends  that  he,  by  the  authority 
of  this  court,  can  compel  them  to  exercise 
that  power,  for  the  purpose  of  giving  the 
whole  or  part  of  this  income  to  hiiu  ;  this 
would  be  going  far  beyond  any  of  the 
other  cases.  I  cannot,  npon  this  settle- 
ment, find  any  trust  for  the  benefit  of  the 
father,  or  any  contract,  that  he  should  be 
relieved  out  of  the  settled  property,  from 
the  burden  of  supporting  his  children." 
See  Stocken  v,  Stoclcen,  4  Sim.  152 ;  a.  c. 
4  Mylne  k  Craig.  95 ;  Mundy  v.  Lord 
Howe,  4  Bro.  Ch.  223  ;  Meacher  v.  Young, 
2  Mylne  &  Keen,  490  ;  Bruin  r.  Knott 
1  Phillips,  Ch.  672.  But  where  property 
is  limited  by  marriage  settlement  upon 
tnists  for  maintenance,  the  father  is  en- 
titled to  an  allowance  irrespective  of  his 
ability.     Ransonie  v.  Burgej^s,  3  Eq.  778. 

^  See  Carmichael  r.  Hughes.  See  also 
Stopford  V.  Lonl  Canterbury,  11  Sim.  82, 
and  Havelock  v.  Havelock,  In  re  Allan. 
17  Ch.  D.  807,  where  property  of  the 
value  of  £10,000  a  year  was  left  to  be 
accumulated  for  twenty-one  years,  the 
accumulations  to  be  then  held  in  tru<:t  for 
H.  for  life,  and  afterw.irds  for  his  eldest  son 
for  life,   and  his  finit  and  other  sons  in 
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§  1354  6.  The  court,  also,  is  not  limited  in  its  authority  ia  reganl 
to  maintenance,  to  cases  where  the  infant  is  resident  within  the  terri- 
torial jurisdiction  of  the  court,  or  the  maintenance  is  to  be  applied 
there.  But  in  suitable  cases,  and  under  suitable  circumstances,  it 
will  order  maintenance  for  an  infant  out  of  the  jurisdiction,  taking 
care  to  impose  such  conditioDS  and  restrictions  on  the  party  applying 
for  it  as  will  secure  a  proper  application  of  the  money.^ 

§  1355.  In  allowing  maintenance,  the  Court  of  Chancery  will  have 
a  liberal  regard  to  the  circumstances  and  state  of  the  family  to  which 
the  infant  belongs  ;  as,  for  example,  if  the  infant  be  an  elder  son,  and 
the  younger  children  have  no  provision  made  for  them,  an  ample 
allowance  will  be  allowed  to  the  infant,  so  that  the  younger  children 
may  be  maintained.^  Similar  considerations  will  apply  to  a  father  or 
mother  of  the  infant,  who  is  in  distress  or  naiTow  circumstances.'^  On 
the  other  hand,  in  allowing  maintenance,  the  court  usually  confines 
itself  within  the  limits  of  the  income  of  the  property.  But  where  the 
property  is  small,  and  more  means  are  necessary  for  the  due  main- 
tenance of  the  infant,  the  court  will  sometimes  allow  the  capital  to  be 
broken  in  upon.*  But,  without  the  express  sanction  of  the  court,  a 
trustee  or  guardian  will  not  be  permitted,  of  his  own  accord,  to  break 
in  upon  the  capital.^ 

§  1355  a.  By  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145,  sect.  23, 
it  was  provided  that,  in  all  cases  where  any  property  is  held  by  trus- 
tees, in  trust  for  an  infant,  either  absolutely  or  contingently  on  his 
attaining*  the  age  of  21  years,  or  on  the  occurrence  of  any  event 
previously  to  his  attaining  that  age,  it  shall  be  lawl'ul  for  such 
trustees,  at  their  sole  discretion,  to  pay  to  the  guardians  (if  any)  of 
such  infant,  or  otherwise  to  apply  for  or  towards  the  maintenance  or 
education®  of  such  infant,  the  whole  or  any  part  of  the  income  to 
which  such  infant  may  be  entitled  in  respect  of  such  property, 
whether  there  be  any  other  fund  applicable  to  the  same  purpose,  or 
any  other  pei'son  bound  by  law  to  provide  for  such  maintenance  or 
education  or  not ;  and  such  trustees  shall  accumulate  all  the  residue 
of  such  income  by  way  of  compound  interest  by  investing  the  same 


tail,  and  siibseqaent  limitations  over. 
Held  that  as  H.  was  possessed  of  a  mode- 
rate income  only,  which  was  insufficient 
for  the  maintenance  and  education  of  his 
sons  in  a  manner  suitable  for  their  future 
position  in.  life,  a  sum  of  £2,700  per 
annum  should  be  allowed  him  for  the 
benefit  of  the  infant. 

*  Stephens  r.  James,  1  Mylno  &  Keen, 
627  ;  Logan  v.  Fairlie,  Jacob,  193. 

-  Harvey  v.  Harvey,  2  P.  Will.  21,  22  ; 
Lanoy  v.  Duke  of  Athol,  2  Atk.  447  ; 
Petre  v.  Petre,  8  Atk.  5,  11  ;  Burnet  r. 
Burnet,  1  Bro.  Ch.  179,  and  Mr.  Belt's 
note. 


'  Roach  V,  Garvan,  1  Ves.  160  ;  Brad- 
shaw  V.  Bradshaw,  1  Jac.  &  W.  647  ; 
1  Mad.  Pr.  Ch.  275,  276;  Heysham  v. 
Heysham,  1  Cox,  179  ;  Allen  v.  Coster,  1 
Beavan,  201. 

■*  Barlow  v.  Grant,  1  Vern.  265  ;  Harvey 
V.  Hai-vey,  2  P.  Will.  22,  23  ;  Ex  inrte 
Green,  1  Jac.  &  Walk.  253  ;  1  Mad.  Pr. 
Ch.  276 ;  Walker  v.  Wetherell,  6  Ves. 
474  ;  In  re  England,  1  Kuss.  &  Mylne, 
499  ;  £x  parte  Swift,  1  Russ.  &  Mylne, 
575  ;  Clay  v.  Pennington,  8  Simons,  359. 

*  Walker  v.  Wetherell,  6  Ves.  474. 

*  In  the  Conveyancing  Act,  1881,  sect. 
43,  sub-sect.  2,  the  word  f>enejtt  is  added. 
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and  the  resulting  income  therefrom  in  proper  securities,  for  the  benefit 
of  the  person  who  shall  ultimately  become  entitled  to  the  property 
from  which  such  accumulations  shall  have  arisen ;  provided  always 
that  it  shall  be  lawful  for  such  trustees  at  any  time,  if  it  shall  appear 
to  them  expedient,  to  apply  the  whole  or  any  part  of  such  accumula- 
tions as  if  the  same  were  part  of  the  income  arising  in  the  then  cur- 
rent year.  These  provisions  are  re-enacted  and  enlarged  by  the 
Conveyancing  Act,  1881,  sect.  43,  sub-sects.  1,  2,  and  3.  But  they 
may  be  excluded  by  a  contrary  intention  expressed  in  the  instrument. 

§  1356.  In  the  next  place,  in  regard  to  the  management  and  dis- 
posal of  the  property  of  infants.  And  here,  the  Court  of  Chancery 
will  exercise  a  vigilant  care  over  guardians  in  the  management  of  the 
property  of  the  infant.  It  will  carry  its  aid  and  protection  in  favour 
of  infants  so  far,  as  to  reach  other  persons  than  those  who  are  guar- 
dians strictly  appointed.  For  if  a  man  intrudes  upon  the  estate  of 
an  infant  and  takes  the  profits  thereof,  he  will  be  treated  as  a  guar- 
dian, and  held  responsible  therefor,  to  the  infant,  in  a  suit  in  equity. 

§  1357.  Guardians  will  not  ordinarily  be  permitted  to  change  the 
personal  property  of  the  infant  into  real  property,  or  the  real  property 
into  personalty  ;  since  it  may  not  only  aflFect  the  rights  of  the  infant 
himself,  but  also  of  his  representatives,  if  he  should  die  under  age.^ 
But  guardians  may,  under  particular  circumstances,  where  it  is  mani- 
festly for  the  benefit  of  the  infant,  change  the  nature  of  the  estate  ; 
and  the  court  will  support  their  conduct,  if  the  act  be  such  as  the 
court  itself  would  have  done,  under  the  like  circumstances,  by  its  own 
order.  The  act  of  the  guardian,  in  such  a  case,  must  not  be  wantonly 
done ;  but  it  must  be  for  the  manifest  interest  and  convenience  of 
the  infant.^  It  is  true,  that  it  has  been  said  that  there  is  no  equity 
in  such  a  case  between  the  representatives  of  the  infant.  But  never- 
theless, the  court  has  an  obvious  regard  to  the  circumstance,  that 
these  representatives  may  be  affected  thereby;^  and  it  is  always 
inclined  to  keep  a  strict  hand  over  guardians,  in  order  to  prevent 
partiality  and  misconduct.*  For  the  purpose  of  preventing  any  such 
acts  of  the  guardian,  in  case  of  the  death  of  the  infant  before  he 


^  1  Mad.  Pr.  Ch.  269,  270  ;  Inwood  v. 
Twyne,  Ambler,  417 ;  s.  c.  2  Eden,  148, 
and  Mr.  Eden's  note. 

*  Inwood  V,  Twyne,  Ambler,  418,  and 
Mr.  Blunt'a  note  ;  8.  c.  2  Eden,  148,  and 
Mr.  Eden's  note ;  1  Mad.  Pr.  Ch.  269  ; 
Mason  v.  Day,  Prec.  Ch.  319 ;  Tullit  v. 
TuUit,  Ambler,  370  ;  Ex  parte  Grimstone, 
Ambler,  708 ;  Pierson  v.  Shore,  1  Atk. 
480.  The  rule  seems  povr  to  be,  that  it  is 
the  duty  of  the  Court  to  preserve  the  estates 
of  all  infants  in  the  condition  in  which  the 
ancestor  has  left  them,  unless  some  over- 
whAlmiivj  necessity  is  shown  for  conversion. 
Marquis  Camden   r.    Mnrray,    16  Ch.   D. 


161,  at  p.  171.  See  also  In  re  Jackson, 
Jackson  v.  Talbot,  21  Ch.  D.  786.  For  a 
late  case  on  the  responsibility  of  one  guar- 
dian for  the  acts  of  his  co-guardian,  see  In 
re  Evans,  Welch  v.  ChanneU,  26  Ch-  D. 
5S. 

'  Inwood  r.  Twyne,  AnibUr,  418,  and 
Mr.  Blont's  note  ;  8.  c.  2  Eden,  147,  152, 
and  Mr.  Eden's  note.  See  also  Oxenden 
V.  IjOPd  Compton,  2  Vea.  Jr.  69,  70 ;  WatB 
V.  Polhill,  11  Ves.  278  ;  Pierson  v.  Shore, 
1  Atk.  480  ;  j^  parte  Grimstone,  Amhler, 
707  ;  s.  c.  2  Ves.  Jr.  236,  note. 

*  Ibid. 
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arrives  of  age,  from  changing  improperly  the  rights  of  the  parties 
who,  as  heirs  or  distributees,  would  otherwise  be  entitled  to  the  fund, 
it  is  the  constant  rule  of  courts  of  equity  to  hold  lands  purchased  by 
the  guardian  with  the  infant's  personal  estate,  or  with  the  rents  and 
profits  of  his  real  estate,  to  be  personalty,  and  distributable  as  such  ; 
and  on  the  other  hand,  to  treat  real  property  (as,  for  example,  timber 
cut  down  on  a  fee-simple  estate  of  the  infant)  turned  into  money,  as 
still,  for  the  same  purpose,  real  estate.^  On  these  accounts,  and  also 
from  the  manifest  hazard  which  guardians  must  otherwise  run,  it  is 
common  for  them  to  ask  the  positive  sanction  of  the  court  to  any  acts 
of  this  sort.  And  when  the  court  directs  any  such  change  of  property, 
it  directs  the  new  investment  to  be  in  trust  for  the  benefit  of  those 
who  would  be  entitled  to  it,  if  it  had  remained  in  its  original  state.^ 
§  1358.  In  the  next  place,  in  regard  to  the  mairiage  of  infants. 


'  1  Mad.  Pr.  Ch.  269,  270 ;  Gibson  r. 
Sciidamore,  1  Dick.  45 ;  s.  o.  Select  Gas. 
in  Ch.  63,  and  Moseley.  6  ;  Earl  of  Win- 
chelsca  v.  Norcliffe,  1  Vem.  434,  and  Mr. 
Kaithby's  note  (3)  ;  TuUit  v.  Tullit,  Ambl. 
370  ;  Witter  v.  Witter,  3  P.  Will.  101, 
and  Mr.  Cox's  note  (1)  ;  Book  v.  Worth, 
1  Vea.  461  ;  Pieraon  v.  Shore,  1  Atk.  480, 
481  ;  Mason  v.  Day,  Prec.  Ch,  319;  Ex 
jMrte  Grimstone,  cited  4  Bro.  Ch.  235, 
note  :  Ware  v.  Polhill,  11  Vea.  278. 

'  Ibid.  ;  Ashburton  r.  Ashburton,  6 
Ves.  6  ;  Sergeson  v.  Sealy,  2  Atk.  413  ; 
Webb  V.  Lord  Shaftesbury,  6  Mad.  100 ; 
Ex  parte  PhilHps,  19  Ves.  122.  123;  Tul- 
lit V.  TuUit,  Ambl.  370.  In  this  respect 
the  Court  of  Chancery  acts  differently,  in 
cases  of  infancy,  from  what  it  does  in 
lunacy.  Lord  Eldon,  in  ExparU  Phillips 
(19  Ves.  122,  123),  explained  the  differ- 
ence and  the  reasons  of  it,  as  follows  :  **  hi 
the  case  of  the  infaut,  the  Lord  Chancellor 
is  acting  as  the  Court  of  Chancery  ;  not  so 
in  lunacy  ;  but  under  a  special,  separate 
commission  from  the  crown,  authorising 
him  to  take  care  of  the  property,  and  for  the 
benefit  of  the  lunatic.  In  the  case  of  tlio 
infant,  it  is  settled  that,  ns  a  trustee  out 
of  court  cafinot  change  the  nature  of  the 
property,  so  the  coui-t,  which  is  only  a 
tnistee,  must  act  as  the  trustee  out  of 
court  ;  and,  finding  that  a  change  wnll  be 
for  the  benefit  of  tlic  infaut,  must  so  deal 
with  it  as  not  to  affect  the  powers  of  the 
infant  over  his  projjerty,  even  during  his 
infancy,  when  no  has  powers  over  one 
species  of  property,  not  over  the  other. 
It  may  be  for  the  benefit  of  an  infant,  in 
many  cases,  that  money  should  be  laid  out 
in  land,  if  he  should  live  to  become  adult ; 
but,  if  not,  it  is  a  great  prejudice  to  him, 
taking  away  his  dominion,  by  the  power 
of  disposition  he  has  over  piii'sonal  pro- 
perty, so  long  before  he  has  it  over  real 
estate.  The  court,  therefore,  with  refer- 
ence to  his  situation,  even  during  infancy, 
as  to  his  powers  over  proi)erty,  works  the 


change,  not  to  all  intents  and  purposes, 
but  with  thi<i  qualification,    that,   if  he 
lives,  he  may  take  it  as  real  estate  ;  but 
without   prejudice  to  his    right    over  it 
during  infancy,  as  personal  property.    A 
lunatic  stands  on  quite  a  different  footing. 
At  the  instant  of  a  lucid  interval,  he  has 
precisely  the  same   power  of  disposition 
over  one  species  of  property  as  over  the 
other,    in    different  moaes  and  forms,    I 
admit.    The  Lord  Chancellor,  acting  under 
a  special  commission  from  the  crown,  does 
what  is  for  his  benefit ;  taking  the  advice 
and  assistance  of  the  presumptive  next  of 
kin  and  heir,  as  to  the  management  of  the 
property  that  may,  or  may  not,  be  their 
own.     A  case  has  occurred  of  a  lunatic, 
seised  ex  jmrtc  palernd  of  estate  A.,  and 
rjc  jHtrte  viatcmd  of  estate  B.,  the  latter 
being  subject  to  a  mortgage  ;  and  timber 
cut  upon  A.  having  been  applied  in  dis- 
charge of  the  mortgage  upon  B.,  it  was, 
on  a  question  between  the  heirs,  held,  that 
A.  was  not  to  be  recouped.     Upon  these 
ground.s,  had- the  application  been  to  sell 
a  part  of  the  real  estate,  for  the  payment 
of   debts,    the    court,    finding   that    the 
maintenance  of  the  lunatic  womd  be  better 
provided  for,  and  his  advantage  promoted, 
by  disposing  of  a  real  estate,  inconvenient, 
ill-cx)nditioned,  &c.  ;  that  it  would  be  for 
his  benefit  so  to  pay  the  debts,  and  keep 
together  the  personal  estate,  would  have 
no  difficulty  in  making-  such  an  applica- 
tion ;  and  so,  in  cutting  down  timber  upon 
the  estate,  augmenting  the  personal  pro- 
perty, it  goes  as  jiei'soual  property ;  and 
the  different  form   of  disposition  is  not 
regarded  when  a  lucid  inteiTal  arrives. 
Upon   these  principles,   this  sort  of  dis- 
tinction, whether  solid  or  not,  is  settled  ; 
and  I  think  there  is  sufficient  to  maintain 
it  ;  but,  if  settled,  I  have  no  inclination 
to  disturb  it."    See  also  Oxenden  v.  Lord 
Compton,   2  Ves.   Jr.   69,   70  to  78 ;  iSr 
parU  Grimstone,  Ambler,  707  ;  Ex  parU 
Degge,  4  Bro.  ch.  235,  note. 
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CHAPTER  XXXVL 

IDIOTS      AND      LUNATICS, 

§  1362.  The  crown  is  the  goardian  of  idiots  and  lunatics. 

§  1363.  Proceedings,  by  commission,  under  the  sign  manual. 

§  1364.  In  many  things  the  authority  is  derived  from  the  court 

§  1364  a.  Chancellor  may  consent  for  lunatic  to  bar  entail. 

§  1365.  Manner  of  executing  commission  of  lunacy. 

§  1365  a.  Commission  may  issue  where  lunatic  resides  abroad. 

§  1365  h.  Ijords  Justices  of  Appeal  exercise  jurisdiction  over  Innatics. 

§  1362.  With  this  brief  exposition  of  the  juiisdiction  and  doctrines 
of  the  Court  of  Chancery,  in  regard  to  infants,  we  may  dismiss  the 
subject,  and  proceed  to  the  consideration  of  the  jurisdiction  in  rela- 
tion to  Idiots  and  Lunatics.  The  remarks,  which  have  been 
already  made,  to  distinguish  the  jurisdiction  of  the  court  in  this  class 
of  cases  from  that  exercised  in  cases  of  infants,  have,  in  a  great 
measure,  anticipated,  and  brought  under  discussion,  the  explanations 
proper  for  this  place.^  If  the  preceding  views  of  this  subject  are 
correct,  the  Court  of  Chancery  may  be  properly  deemed  to  have  had, 
originally,  as  the  general  delegate  of  the  authority  of  the  crown,  as 
parens  jxUrice,  the  right,  not  only  to  have  the  custody  and  protection 
of  infants,  but  also  of  idiots  and  lunatics,  when  they  have  no  other 
guardian.^ 

§  1363.  But  the  statutes  of  17  Edward  II.  ch.  9,  10,  introduced 
some  new  rights,  powers,  and  duties  of  the  crown ;  and  since  that 
period,  the  jurisdiction  has  become  somewhat  mixed  in  practice ;  but 
it  is  principally,  in  modem  times,  exerted  under  these  statutes.  The 
jurisdiction,  therefore,  is  now  usually  treated  as  a  special  jurisdiction 
for  many  purposes  (certainly  not  for  all),  derived  from  the  special 
authority  of  the  crown,  under  its  sign-manual,  to  the  chancellor  per- 
sonally, and  not  as  belonging  to  him  as  chancellor,  or  as  sitting  in  the 
Court  of  Chancery.  So  that  (it  has  been  said)  the  sign-manual  does 
not  confer  on  him  any  jurisdiction,  but  only  a  power  of  administra- 

1  Ante,  §§  1834  to  1336,  and  notes.  Bro.    Ch.    235,   note ;    Oxenden  v.  Loid 

'  -4n^,  §§  1185,  1136  ;  Beverley's  case,  Compton,  2  Ves.  Jr.  71  ;  Eyre  v.  Coub- 

4  Co.   126;    1    Black.    Comm.    803;  Ex  tess  of  Shaftesbury,  2  P.  WilL  118,  119; 

parte  Grimstone,  Ambler,  707  ;  s.  c.  cited  Cary  r.  Bertie,  2  Yern.  342,  343. 

2  Yea.  Jr.  235,  note  ;  Ex  parte  Degge,  4 
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tion.*  From  this  circumstance  (as  we  have  seen),  the  practice  under 
the  two  branches  of  the  jurisdiction  is  not  the  same,  nor  are  the  doc- 
trines of  the  judge  the  same  in  all  respects.^  Still,  for  the  most 
part,  they  agree  in  substance  ;  and,  in  a  work  like  the  present,  there 
would  be  little  utility  in  a  more  minute  and  comprehensive  enumera- 
tion of  the  distinctions  and  differences  between  them. 

§  1364.  But  whatever  may  be  the  true  origin  of  the  authority  of 
the  crown,  as  to  idiots  and  lunatics,  it  is  clear  that  the  chancellor 
does  not,  in  all  cases,  act  under  the  special  warrant  by  the  sign- 
manual  '  The  warrant  gives  to  the  chancellor  the  right  of  providing 
for  the  maintenance  of  idiots  and  lunatics,  and  for  the  care  of  their 
persons  and  estates ;  and  no  more.^  When  a  person  is  ascertained  to 
be  an  idiot  or  lunatic,*  the  chancellor  proceeds,  under  his  special 
warrant,  to  commit  the  custody  of  the  person  and  estate  of  the  idiot 
or  lunatic,  sometimes  to  the  same  person,  and  sometimes  to  different 
persons,  according  to  circumstances,  and  to  direct  for  him  a  suitable 
maintenance.^  After  the  custody  is  so  granted,  and  maintenance  is 
assigned,  the  chancellor  acts  in  other  matters,  relative  to  lunatics  at 
least,'  not  under  the  warrant  by  the  sign-manual,  but  in  virtue  of  his 
general  power,  as  holding  the  great  seal,  and  keeper  of  the  king's 
conscience.  It  is  usual,  indeed,  to  take  bond  from  the  committees  to 
accoutit  and  submit  to  the  orders  of  the  Court  of  Chancery ;  but  it  is 
not  absolutely  necessary  so  to  do.  The  Court  of  Chancery  is  in  the 
habit  of  making  many  orders,  and  enforcing  them  by  attachment ; 
which  orders,  and  the  manner  of  enforcing  them,  are  not  warranted 
by  the  sign-manual ;  but  are  warranted  by  the  general  power  of  the 
court.^ 


1  ExparU  Phillips,  19  Yes.  122  ;  Oxen- 
den  V.  Lord  Compton,  2  Yes.  Jr.  72. 

>  ArUe^  §  1336,  and  notes. 

>  Lysaght  v.  Royse,  2  Sch.  k  Lefr.  158. 
In  order  that  the  chancellor  should  deal 
with  the  property  of  a  lunatic  at  all,  it  is 
necessary  that  a  commission  should  be 
taken  out,  or  that  the  lunatic  should  be  a 
party  in  a  cause  ;  othervnse  the  court  has 
no  jurisdiction.  Gilbee  v.  Gilbee,  1  Phil- 
lips, Ch.  121. 

^  As  to  the  jurisdiction  of  chancery  to 
interfere  for  the  protection  of  a  lunatic  not 
found  so  by  inquisition,  see  Nelson  v. 
Buncombe,  9  Beav.  214. 

»  Dormer's  case  2  P.  Will.  263  ;  Shel- 
don V.  Fortescue  Aland,  3  P.  Will.  110  ; 
Lysaght  v.  Royse,  2  Sch.  &  Lefr.  153  ;  Ex 
parte  Chumley,  1  Yes.  Jr.  296  ;  Ex  parte 
Baker,  6  Yes.  9  ;  Ex  parte  Pickard,  3 
Yes.  k  B.  127  ;  In  re  Webb,  2  Phillips, 
Ch.  10. 

'  See  Lysaght  v.  Royse,  2  Sch.  k  Lefr. 
153. 

7  Ante;  §  1835  ;  Ex  parte  Grimstone, 
Ambler,  707  ;  Ex  parte  Degge,  4  Bro.  Ch. 


235,  note  ;  Ex  parte  Fitzgerald,  2  Sch.  k 
Lefr.  432,  438  ;  Oxenden  v.  Lord  Comp- 
ton, 2  Yes.  Jr.  79 ;  s.  c.  4  Bro.  Ch.  231  ; 
Nelson  v.  Buncombe,  9  Beavan,  211  ; 
Lord  Redesdale,  in  Ex  parte  Fitzgerald  (2 
Sch.  k  Lefr.  438),  has  gone  at  large  into 
the  subject.  The  following  extract  suffi- 
ciently iUustrates  the  text :  "  The  issuing 
of  the  commission  is  under  the  direction 
of  the  great  seal,  and  the  care  and  cus- 
tody of  the  person  and  estate  is  a  matter 
which,  after  the  abolition  of  the  Court  of 
Wards  and  Liveries,  seems  to  have  fallen 
back  to  the  crown,  to  be  provided  for 
upon  a  special  application  for  the  purpose. 
At  the  same  time,  the  duty  thus  thrown 
on  the  crown  was  often  difficult.  It  was 
to  be  performed  by  the  crown  according  to 
the  advice  upon  which  the  king  might 
constitutionally  act,  and  it  has,  therefore, 
long  been  the  practice,  from  time  to  time, 
to  authorise,  by  the  king's  sign-manual, 
the  person  holding  the  creat  seal,  to  exer- 
cise the  discretion  of  the  crown  in  pro- 
viding for  the  care  and  custody  of  the 
persons  and  estates  of  lunatics,  which  has 
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§  1364  a.  By  the  present  construction  of  3  &  4  Will.  IV.  c.  74,  the 
Lord  Chancellor  has  authority  to  give  consent,  on  the  part  of  a 
lunatic,  tenant  in  tail  in  possession,  that  the  first  tenant  in  tail  in 
remainder  may  bar  the  subsequent  limitations,  on  a  proper  case  being 
made  out  for  the  exercise  of  that  authority.^  In  the  case  of  a  devise 
of  real  and  personal  estate,  to  trustees,  to  apply  the  whole,  or  any 
part  of  the  rents,  to  the  maintenance  of  an  imbecile  person,  it  was 
held  that  the  trustees  could  not  interpose  their  discretionary  power  to 
oust  the  jurisdiction  of  the  court ;  and  that  the  trust  was  in  exonera- 
tion of  the  private  property  of  the  cestwi  que  trust,  so  that  his 
personal  representative  might  claim  to  have  recouped  out  of  the 
income  of  the  trust  property  any  sum  which  he  may  have  applied  out 
of  the  private  property  of  the  imbecile  towai-ds  his  maintenance.^ 

§  1365.  In  regard  to  the  manner  of  ascertaining  whether  a  person 
is  an  idiot  or  lunatic,  or  not,  a  few  words  will  suffice.  Upon  a  proper 
petition  addressed  to  the  chancellor,  not  as  such,  but  as  the  perRon 
acting  imder  the  special  warrant  of  the  crown,"^  a  commission  issues 


been  usually  done  by  grants  to  committees. 
But  I  apprehend,  that,  though  tlie  discre- 
tion of  the  crown  has  been  thus  delegated  to 
the  j)er80u  holding  the  great  seal,  yet  the 
suiK'rintendence  uf  the  conduct  of  the 
committee  in  tlio  management,  both  of 
the  property  and  the  j>erson,  originates  in 
the  authority  of  the  court  itself,  us  the 
coui*!,  from  which  the  conmiissiou,  in- 
quiring of  the  lunai^y,  issues,  and  into 
which  the  iur(uisition  is  i-cturncd,  ami 
which  makes  tlie  gnuit  founded  on  the  in- 
quisition ;  for  whith  gnint  the  sign-manual 
(whicli  is  countirsignod  by  the  loiils  of 
the  treasur}'),  is  a  general  wnrmnt.  The 
reason,  given  in  the  waiTant,"  for  delega- 
ting the  power  of  appointing  tlie  eoni- 
mittei*,  to  tlie  jierson  liolding  the  great 
seal,  is,  bocauHc  the  jurisdiction  of  issuing 
the  commission,  and,  conseijuently,  of  act- 
ing U|)on  it,  is,  by  law,  in  the  great  seal. 
And  I  conceive,  that  the  warrant  itself 
implies  no  more ;  and  that  nothing  is 
communicated  by  it,  but  simply  the  selec- 
tion of  the  person  to  whom  the  grant  shall 
be  made.  But  as  the  king  is  boimd,  in 
conscience,  to  execute  the  trust  reposed  in 
him  by  the  statute,  and  cannot  do  it  other- 
wise than  by  baililf,  tlie  chancellor,  or 
person  holding  the  great  seal,  is  the  proper 
authority  to  direct  and  control  the  autho- 
rity of  the  pei'son  so  appointed  bailiff.  It 
is  the  d  ty,  therefore,  of  the  person  holding 
the  great  seal,  to  see  that  thn  committee 
does  not  use  his  office  to  the  prejudice  of  the 
lunatic  in  his  lifetime,  or  of  those  entitled 
to  his  property  after  his  death  ;  that  bdng 
manitestly  the  duty  of  the  crown,  imposed 
by  the  law,  investing  it  with  the  care  of 
persons  in  this  situation."  There  is  some 
obscurity,  from  the  language  used  in  the 


books,  as  to  the  point,  whether  the  Loid 
Chancellor  acts  as  administering  the  ^ne- 
i-al  powers  of  a  court  of  equity,  technicallT 
spealcing,  as  to  the  orders  and  decrees 
whicli  he  makes  in  cases  of  lunacy,  or 
only  as  keeper  of  the  king's  conscience, 
and  delegate  ot  the  crown,  or  viriule  officii 
as  chancelloi",  in  eases  beyond  the  special 
commission.  The  truth  .seems  to  be,  that 
he  acts  merely  as  a  delegate  of  the  crown, 
and  (.'xercising  its  personal  prerogative,  as 
parens  peUrice^  in  chancery,  and  not  as  a 
court  of  equity.  Hence  it  is,  that  from 
his  orders  and  decrees,  in  cases  of  lunacy, 
an  a]>]M.>al  lies  to  the  kiug  in  ronocil ; 
whereas,  if  he  acted  in  such  cases  as  a 
court  of  eijuity,  an  appeal  would  He,  from 
said  orders  and  decrees,  to  the  House  of 
Lords.  See  Sheldon  v.  Fortescue  Aland. 
3  P.  Will.  107,  and  note  ;  Oxenden  r. 
Loi-d  Compton,  2  Ves.  Jr.  69  ;  8.  c.  4  Bro. 
Ch.  23.5 ;  Sherwood  v.  Sanderson,  19  Ves. 
285.  Yet  the  language  used  in  £x  parif 
(irimstone.  Ambler,  707,  and  in  2  Sch.  k 
Lefr.  438,  above  cited,  might  lead  to  an 
opposite  result 

f  In  re  Blcwitt,  6  De  G. ,  M.  &  G.  187 ; 
In  re  Wynne,  7  Ch.  229.  And  jiroperty 
falling  to  a  lunatic  will  be  applied  to  pi^ 
maintenance,  though  no  inquisition  had 
been  had.  In  re  Gibson,  7  Ch.  52.  So 
income  of  sejiarate  estate  of  a  married 
woman  may  be  applied  to  her  support 
when  lunatic.  Davenport  v.  Davenport, 
5  Allen,  464  ;  In  re  Baker's  Trusts,  13 
£q.  168. 

•  In  re  Sanderson's  Trusts,  3  Kay  A  J. 
497.  See  also  Cope  r.  Wilmot,  1  CoH 
396,  note  a,  which  is  here  commented 
upon. 

^  Sop  Sherwood  r.  Sanderson,  19  Yea.  285. 
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out  of  chancery,^  on  which  the  inquiry  is  to  be  made,  as  to  the 
asserted  idiocy  or  lunacy  of  the  party.^  The  inquisition  is  always  had 
and  the  question  tried  by  a  jury,  whose  unimpeached  verdict  becomes 
conclusive  upon  the  fact.  The  commission  is  not  confined  to  idiots 
or  lunatics,  strictly  so  called ;  ^  but  in  modem  times  it  is  extended  to 
all  persons  who,  from  age,*  infiiTnity,  or  other  misfortuue,  are  incapable 
of  managing  their  own  affairs,  and  therefore  are  properly  deemed  of 
unsound  mind,  or  noV'  compotes  Tnentis} 

§  1365  a.  The  jurisdiction  of  the  Court  of  Chancery  over  lunatics 
is  not  confined  to  lunatics  domiciled  within  the  country  ;  but  a  com- 
mission of  lunacy  may  issue  where  the  lunatic  has  lands  or  other 
property  within  the  State,  although  he  is  domiciled  abroad.* 

§  1365  b.  The  jurisdiction  over  lunatics  is  now  in  practice  exercised 
by  the  Lords  Justices  of  Appeal,  for  on  the  appointment  of  the  Court 
of  Chancery  Appeal  in  1851,  a  warrant  was  made  out  to  each  of  the 
members  of  that  Court  under  the  Queen's  sign-manual,  giving  him 
the  care  and  custody  of  lunatics,  which  was  continued  to  them  jointly 
with  the  Lord  Chancellor  by  the  Lunacy  Regulation  Act,  1858.  By 
the  effect  of  the  Judicature  Act,  1873,  sect.  51,  the  Lord  Justices  of 
the  Court  of  Appeal,  then  created,  became  entrusted  witli  the  juris- 
diction formerly  exercised  by  the  Court  of  Chancery  Appeal,^ 


^  This  commission  wiU  be  issued  to 
such  person  as  is  most  likely  to  bring  out 
tlie  wnole  tnith  as  to  the  lunacy.  In  re 
Webb,  2  Phillips,  Ch.  10,  245  ;  2  Cooper, 
145. 

2  Lysaght  v.  Royse,  2  Sell.  &  Lefr. 
153  ;  £x  parte  Fitzgerald,  2  Sch.  &  Lefr. 
438  ;  In  re  Webb,  2  Phillips,  10. 

•'  In  re  Joanna  Gordon,  2  Phillij^s,  242. 

*  See  Queen  v,  Shaw,  L.  R.  1  C.  C. 
145. 

*  Gibson  v.  Jeyes,  6  Ves.   273  ;  Ridg- 


way  V.  Darwin,  8  Ves.  66  ;  Fx  parte  Gran- 
mer,  12  Ves.  446  ;  Sherwood  ». .Sanderson, 
19  Ves.  285. 

6  Southcote's  case,  2  Ves.  402.  For  a 
case  where  income  only  of  £nglish  pro- 
perty was  ordered  to  be  paid  to  curator 
bonis  of  Englishman  put  under  guardian- 
ship as  a  lunatic  in  France,  see  In  re  Gar- 
nier,  13  Eq.  532. 

7  See  He  Lamotte,  4  Ch.  D.  825,  and  In 
re  Watson,  19  Ch.  D.  384. 
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CHAPTER   XXXVII. 

MARRIED   WOMEN. 

§  136C,  1367.  Disabilities  of  married  women,  at  law. 
^  1367  a.  The  wife's  personalty  vests  in  the  husband. 
§  1368.  In  erpiity,  hnshand  and  wife  treated  as  distinct  persons. 
§  1369.  Distribution  of  the  subject  into  several  heads. 
§  1370.  Equity  will  enforce  contracts  between  husband  and  wife. 
§  1371.  Contracts  to  take  effect  after  coverture  ceases. 
§  1372.  Postnuptial  agreements  binding  in  equity. 
§  1373.  Equity  will  treat  the  wife  as  creditor  of  the  husband. 
§  1374.  Will  uphold  conveyances  from  husband  to  wife. 
§  1876.  M''ill  protect  wife's  pin-money. 
§  1375  a.  But  this  is  personal  to  the  wife. 
§  1376.  The  widow^s  paraphernalia. 

§  1377.  Paraphernalia  received  from  the  husband,  or  others. 
§  1378.  Equity  recognizes  the  wife's  right  to  separate  estate. 
§  1379.  This  may  be  secured,  by  contract,  before  marriage,  or  even  after  marriage. 
§  1380.  Intervention  of  trustees  not  indispensable. 
§  1381.  How  property  shall  be  so  secured,  difficult  to  define. 
§  1382.  Must  be  clear  intent  to  put  it  beyond  control  of  husband. 
§  1383.  Equivocal  words  do  not  exclude  marital  rights. 
§  1384.  Gifts  to  separate  use  of  unmarried  women. 
§  1385.  Wife  may  carry  on  trade  separate  from  her  husban<l. 
§  1386.  Agreements  for  separate  trade  after  marriage. 
§  1387.  Equity  enforces  such  contracts  without  trustees, 
§  1388.  Right  of  the  wife  to  dispose  of  her  separate  estate. 
§  1389.  Distinction  between  control  of  real  and  jwraonal  estate. 
§  1390.  That  distinction  now  abandoned. 

§  1391.  Husband's  consent  during  coverture  only  binds  his  interest. 
§  1392.  Wife's  control  over  real  estate  acquired  during  coverture. 
§  1893.  Her  control  over  personal,  and  income  of  real,  estate. 
§  1894.  What  estates  vest  absolutely  in  wife. 
§  1895.  Wife  may  dispose  of  her  separate  estate  to  husband. 
§  1896.  Court  will  aid  the  wife  in  such  cases. 
§  1897.  Can  only  bind  her  separate  property  in  equity. 
§  1898.  This  is  liable  for  her  general  engagements. 
§  1402.  Husband's  legal  control  over  wife's  estate. 
§  1403.  Equity  will  not  ordinarily  interfere  with  husband's  continjl. 
§  1404,  1405.  But  when  it  comes  into  equity,  that  court  will  secure  the  wife's  maintp- 
nnnce. 

§  1406.  This  cxtcmls  also  to  the  issue  of  the  maniage. 

§  1407.  It  seems  to  be  but  a  reasonable  protection. 

§  1408.  It  extends  to  all  cases  where  the  husband  seeks  aid  in  cciuity. 

§  1409.  This  will  not  be  done  contrary  to  the  law  of  the  domicile  of  the  parties. 

§  1410.  Husband  may  dispose  of  wife's  leasehold  estate  held  by  trustees. 

§  1411.  Husband's  assignees  take  subject  to  wife's  equity. 

§  1412.  This  extends  also  to  hondjide  special  assignees  aud  purchasers. 
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§  1418.  So  also  us  to  her  equitable  reversionary  interests. 

§  1414.  The  settlement  will  be  decreed  in  such  cases  at  the  wife's  suit. 

§  1415.  Mode  of  enforcing  the  wife's  support. 

§  1416.  How  wife's  equity  to  settlement  waived. 

§  1417.  This  is  personal  to  the  wife. 

§  1418.  Wife  may  waive  settlement,  unless  a  ward  of  court. 

§  1419.  She  may  also  forfeit  this  right  by  misconduct. 

§  1419  a.  But  court  will  not  change  a  settlement  for  that  reason 

§  1420.  Kor  withhold  a  settlement  stipulated  before  marriage. 

§  1421.  When  payment  for  wife's  alimony  decreed. 

§  1422.  Courts  of  equity  cannot  decree  alimony  to  wife. 

§  1423.  Proceedings  where  wife  asks  security  of  the  peace. 

§  1424.  Equity  will  provide  maintenance  for  the  wife. 

§  1425.  And  equity  will  apply  equitable  estate  for  alimony. 

§  1426.  Equity  will  not  aid  the  wife  when  in  fault. 

j$  1 427.  Articles  of  separation  can  bo  enforced  by  the  husband  ap;ainst  the  wife. 

§  1428.  Construction  and  enforcement  of  deeds  of  separation. 

^  1 429.  Equity  in  its  application  to  this  relation. 

§  1429  a.  The  Provisions  of  the  Married  AVonien's  Property  Act,  1882. 

§  1429  b.  The  late  case  of  Mander  v,  Harris. 

§  1366.  We  may  next  proceed  to  the  consideration  of  the  peculiar 
jurisdiction  exercised  by  courts  of  equity,  in  regard  to  the  persons 
and  property  of  Married  Women  ;  and,  principally,  in  regard  to 
their  property.  It  is  not  our  design,  in  these  commentaries,  to  enter 
upon  any  consideration  of  the  general  doctrines  relative  to  the  rights, 
duties,  powers,  and  interests  of  husband  and  wife,  which  are  recog- 
nized at  the  common  law.  That  would  properly  belong  to  a  treatise 
of  a  very  difierent  nature.  It  will  be  sufficient,  for  our  present  pur- 
pose, to  examine  those  particulars  only  which  are  peculiar  to  courts  of 
equity,  or  in  which  a  remedial  justice  is  applied  by  them  beyond,  or 
unknown  to,  the  common  law.  Although  these  doctrines  are  for 
for  the  most  part  rendered  obsolete  by  the  operation  of  the  Married 
Women's  Property  Act,  1882,  from  their  historical  importance  it  is 
considered  advisable  to  retain  them  in  the  text. 

§  1367.  It  is  well  known,  at  common  law,  husband  and  wife  are 
treated,  for  most  purposes,  as  one  person ;  that  is  to  say,  the  very 
being  or  legal  existence  of  the  woman,  as  a  distinct  person,  is  sus- 
pended during  the  marriage,  or,  at  least,  is  incorporated  and  consoli- 
dated with  that  of  her  husband.  Upon,  this  principle,  of  the  union  of 
person  in  husband  and  wife,  depend  almost  all  the  legal  rights,  duties, 
and  disabilities  which  either  of  them  acquire  by  or  during  the  mar- 
riage.^ For  this  reason,  a  man  cannot  grant  any  thing  to  his  wife,  or 
enter  into  a  covenant  with  her ;  for  the  grant  would  be,  to  suppose 
her  to  possess  a  distinct  and  separate  existence.     And,  therefore,  it  is 

*  1  Black.   Comm.  442.     I  have  quali-  may  commit  crimes  separately  from   her 

fied    Blackstone's    text    by    adding    the  liusband  ;  she  may  act  as  an  attorney  for 

words,  **  for  most  purposes  ;  "  for,  in  some  him,  or  for  others  ;  she  may  levy  a  fine  ; 

respects,  even  at  law,  she  is  treated  as  a  she  may  swear  articles  of  peace  against 

distinct    person ;    as,    for    example,    she  him. 
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also  generally  true,  that  contracts  made  between  husband  and  wife, 
when  single,  are  avoided  by  the  intermarriage.^  Upon  the  same 
ground  it  is,  that,  if  the  wife  be  injured  in  her  person  or  property 
during  the  marriage,  she  can  bring  no  action  for  redress  without 
the  concurrence  of  her  husband,  neither  can  she  be  sued,  without 
making  her  husband  also  a  party  in  the  cause.-  All  this  is  very 
different  in  the  civil  law,  where  the  husband  and  wife  are  consi- 
dered as  two  distinct  persons ;  and  may  have  separate  estates, 
contracts,  debts,  and  iujuries;^  and  may  also,  by  agreement  with 
each  other,  have  a  community  of  interest,  in  the  nature,  of  a 
partnership. 

§  1367  a.  It  is  also  a  settled  rule  of  the  common  law,  founded  in 
like  principles,  that,  in  virtue  of  the  marriage^  the  husband  becomes 
entitled  to  all  the  personal  estates,  including  the  cftoses  in  action,  of 
the  wife,  and  may  appropriate  the  whole  to  his  own  use.  Hence,  if  a 
promissory  note  or  bond  be  given  to  a  woman  before  marriage  by  a 
third  person,  to  secure  an  annuity  to  her,  upon  her  subsequent  mar- 
riage her  husband  may  release  the  note  or  bond,  and,  by  the  release 
of  the  security,  the  annuity  itself  is  gone.*  It  would  be  otherwise, 
if  the  annuity  were  secured  on  land,  for  then  the  husband  could 
not  release  it  without  the  concurrence  of  his  wife ;  and  in  order  to 
extinguish  the  security,  she  must  join  with  him  in  levying  a  fine  of 
the  land.^ 

§  1368.  Now,  in  courts  of  equity,  although  the  principles  of  law, 
in  regard  to  husband  and  wife,  are  fully  recognized  and  enforced  in 
proper  cases,  yet  they  are  not  exclusively  cousidered.  On  the  contrary, 
courts  of  equity,  for  many  purposes,  treat  the  husband  and  wife  a^ 
the  civil  law  treats  them,  as  distinct  persons,  capable  (in  a  limited 
sense)  of  contracting  with  each  other,  of  suing  each  other,  and  of 
having  separate  estates,  debts,  and  interests.^  A  wife  may,  in  a  court 
of  equity,  sue  her  husband,  and  be  sued  by  him.^  Aod  in  cases  re- 
specting her  separate  estate,  she  may  also  be  sued  without  him;^ 
although  he  is  ordinarily  required  to  be  joined  for  the  sake  of  con- 
formity to  the  rule  of  law,  as  a  nominal  party,  whenever  he  is  within 
the  jurisdiction  of  the  court,  and  can  be  made  a  party.' 

§  1369.  In  the  further  illustration  of  this  subject,  we  shall  con- 
sider, first,  the  cases  in  which  contracts  between  husband  and  wife 


1  1  Black.  Comm.  442.  244. 

«  Ibid.  443.  »  Dubois  v.   Hole,   2  Vera.   618,  and 

>  Ibid.  444.  Mr.  Raithby's  note  (1).     See  TnTers  r. 

*  Hare  v.  Beecher,  12  Simons,  465,  467.  Bolkeley,  1  Yes.  3S3  ;  Brooks  v.  Brooks, 

*  Ibid.  Prcc  Ch.  24  ;  Kirk  v.  Clark,  Free.  Ch. 

*  Amndell  v.    Pbipps,    10    Ves.    144,  275  ;  Lampert  v.  Lampert,  1  Yes.  Jr.  21 ; 
149 ;  Livingston  v.  Livingston,  2  Johns.  Griffith  v.  Hood,  2  Yes.  452. 

Ch.  589.  «  See  Lilia  v.  Airey,  1  Yea.  Jr.  27S. 
7  Cannel   r.    Buckle,    2   P.    Will.    243, 


§1367  a — 1371.]  married  women.  95  L 

will  be  recognized  and  enforced  in  equity;  secondly,  the  manner 
in  which  a  wife  may  acquire  a  separate  estate,  and  her  powei's 
and  interest  therein ;  thirdly,  the  equity  of  the  wife  to  a  settlement 
out  of  her  own  property,  not  reduced  into  the  possession  of  her 
husband ;  and,  fourthly,  her  claim  in  equity  for  maintenance  and 
alimony. 

§  1370.  And  first,  in  regard  to  contracts  between  husband  and 
wife.  By  the  general  rules  of  law,  as  has  been  already  stated, 
the  contracts  made  between  husband  and  wife  before  marriacre  be- 
come,  by  their  matrimonial  union,  utterly  extinguished.^  Thus,  for 
example,  if  a  man  should  give  a  bond  to  his  wife,  or  a  wife  to  her 
husband,  before  marriage,  the  contract  created  thereby  would,  at  law, 
be  discharged  by  the  intermarriage.^  Courts  of  equity,  although 
they  generally  follow  the  same  doctrine,  will,  in  special  cases,  in 
furtheiunce  of  the  manifest  intentions  and  objects  of  the  parties, 
carry  into  effect  such  a  contract  made  before  marriage  between 
husband  and  wife,  although  it  would  be  avoided  at  law.^  An  agree- 
ment, therefore,  entered  into  by  husband  and  wife,  before  marriage, 
for  the  mutual  settlement  of  their  estates,  or  of  the  estate  of  either 
upon  the  other,  upon  the  marriage,  even  without  the  intervention  of 
trustees,  will  be  enforced  in  equity,  although  void  at  law ;  for  equity 
will  not  suffer  the  intention  of  the  parties  to  be  defeated  by  the  very 
act  which  is  designed  to  give  effect  to  such  a  contract.*  On  this 
ground,  where  a  wife,  before  marriage,  gave  a  bond  to  her  intended 
husband,  that,  in  case  the  marriage  took  effect,  she  would  convey  her 
estate  to  him  in  fee,  the  bond  was,  after  the  marriage,  canned  into 
effect  in  equity,  although  it  was  discharged  at  law.  Upon  that 
occasion  Lord  Macclesfield,  L.  C,  said  :  "  It  is  unreasonable  that  the 
intermairiage,  upon  which  alone  the  bond  was  to  take  effect,  should 
itself  be  a  destruction  of  the  bond.  And  the  foundation  of  that 
notion  is,  that  at  law  the  husband  and  wife,  being  one  person,  the 
husband  cannot  sue  the  wife  on  this  agreement ;  whereas,  in  equity, 
it  is  constant  experience  that  the  husband  may  sue  the  wife,  or  the 
wife  the  husband  ;  and  the  husband  might  sue  the  wife  upon  this 
very  agreement."  ^ 

§  1371.  Even  at  law  a  bond,  given  by  a  husband  to  his  intended 
wife,  upon  a  condition  not  to  be  performed  in  his  lifetime  (as,  for 
instance,  to  leave  her  at  his  death  £1000),  would  not  be  extinguished 
by  the  intermarriage ;  for  marriage  extinguishes  such  contracts  only 

»  Co.  Litt.  112  a,  187  b ;   Com.    Dig.  *  Moore  v.  EUis,  Bunb.  B.  206 ;  Fureor 

Baron  A  Feme,  D.  1 ;  ante,  %  1867.  v.  Penton,  1  Vera.  408  ;  Cotton  v.  Cotton, 

*  Com.  Dig.  Baron  <k  Feme,  D.  1 ';  Cro.  Prec.  Ch.  41  ;  8.  c.  2  Vera.  290,  and  Mr. 

Car.  661  ;  Co.  Litt.  264  6.  Raithby's  note. 

'  Rippon  V.  Dawding,  Ambler,  666,  and  *  Cannel  v.  Buckle,  2  P.  Will  243,  244  ; 

Mr.  Blunt  8  note.  s.  c.  2  Eden,  262  to  264. 
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as  are  for  debts  or  things,  which  are  due  in  pt^cesenii  or  in  fiUuro, 
or  upon  a  contingency  which  may  occur  during  the  coverture. 
But  where  the  debt  or  thing  cannot  be  due  until  after  the  cover- 
ture is  dissolved,  the  contract  is  only  suspended,  and  not  extin- 
gushed,  during  the  coverture.^  A  fortioHy  such  an  agreement  would 
be  specifically  decreed  in  a  court  of  equity.^  Therefore,  where  a 
husband  covenanted  before  marriage  with  his  intended  wife,  that  she 
should  have  power  to  dispose  of  £300  of  her  estate,  he  was  afterwards 
held  bound  specifically  to  perform  it.^  The  wife  may  even  execute  a 
power  to  dispose  of  property  so  reserved  to  her,  in  favour  of  her 
husband. 

§  1372.  In  regard  to  contracts  made  between  husband  and  wife 
after  marriage,  d  fortiori  the  principles  of  the  common  law  apply  to 
pronounce  them  a  mere  nullity ;  for  there  is  deemed  to  be  a  positive 
incapacity  in  each  to  contract  with  the  other.  But  here  again, 
although  courts  of  equity  follow  the  law,  they  will,  under  particular 
circumstances,  give  full  effect  and  validity  to  postnuptial  contracts. 
Thus,  for  example,  if  a  wife,  having  a  separate  estate,  should,  bond 
fide,  enter  into  a  contract  with  her  husband,  to  make  him  a  certain 
allowance  out  of  the  income  of  such  separate  estate  for  a  reasonable 
consideration,  the  contract,  although  void  at  law,  would  be  held 
obligatory,  and  would  be  enforced  in  equity.*  So,  if  the  husband 
should,  after  marriage,  for  good  reasons,  contract  with  his  wife,  that 
she  should  separately  possess  and  enjoy  property  bequeathed  to  her, 
the  contract  would  be  upheld  in  equity.^  So,  if  a  husband  and  wife, 
for  a  bond  fide  and  valuable  consideration,  should  agree  that  he 
should  purchase  land  and  build  a  house  thereon  for  her,  and  she  should 
pay  him  therefor  out  of  the  proceeds  of  her  own  real  estate ;  if  he 
should  perform  the  contract  on  his  side,  she  also  would  be  compelled 
to  perform  it  on  her  side.^  Nay,  if  an  estate  should  be  devised  to  a 
husband  for  the  separate  use  of  his  wife,  it  would  be  considered  as  a 
trust  for  the  wife,  and  he  would  be  compelled  to  perform  it  J 

§  1373.  It  is  upon  similar  grounds,  that  a  wife  may  become  a 
creditor  of  her  husband,  by  acts  and  contracts  during  marriage  ;  and 
her  rights,  as  such,  will  be  enforced  against  him  and  his  representa- 


^  Gage  V.  Acton,  Com.  Rep.  67,  68  ; 
s.  c.  1  Lord  Raym.  516  ;  s.  c.  1  Salk.  825  ; 
Milboum  v.  Ewart,  6  T.  R,  381.  A  cove- 
naut  to  pay  annuity  revives  on  death  of 
husband.  FitzGerald  v.  FitzGerald,  2  P. 
C.  83. 

2  Acton  V.  Acton,  Prec.  Ch.  237 ;  s.  c. 
2  Vem.  480;  Watkyns  v.  Watkyns,  2 
Atk.  96  ;  Prebble  v.  Boghurst,  1  Swan»t. 
309 ;  Lampert  v.  Lanipert,  1  Ves.  Jr. 
21  ;  Com.  Dig.  Baron  <t-  Feme,  D.  1  ;  id. 
Chancery,  2  M.  11  ;  Rippon  i\  Dawding, 
Ambler,  566,  and  Mr.  Blunt*8  note. 


'  Furaor  v,  Penton,  1  Vera.  408,  and 
Itf  r.  Raithby's  note  ;  Wright  v.  Cadogan, 
2  £den,  252  ;  Com.  Dig.  Barvti  &  Fom^ 
D.  1  ;  id.  Chancery,  2  M.  81. 

*  More  V.  Freeman,  Bunb.  205. 

*  Harvey  v.  Harvey,  1  P.  Will  125, 
126  ;  8.  c.  2  Vern.  659,  760,  and  Mr. 
Raithby's  note  ;  Com.  Dig.  Chancery,  2 
M.  11,  12,  14. 

*  Townsheud  r.  Windham,  2  Ves.  7. 

7  Darley  v.  Darley,  3  Atk.  399 ;  Rich 
V,  Cockell,  9  Ves.  875;  jek^  ^1377  «, 
1.380. 
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tives.  Thus,  for  example,  if  a  wife  should  unite  with  her  husband  to 
pledge  her  estate,  or  otherwise  to  raise  a  sum  of  money  out  of  it  to 
pay  his  debts,  or  to  answer  his  necessities,  whatever  might  be  the 
mode  adopted  to  carry  that  purpose  into  effect,  the  transaction  would, 
in  equity,  be  treated  according  to  the  true  intent  of  the  parties.  She 
would  be  deemed  a  creditor  or  a  surety  for  him  (if  so  originally  under- 
stood between  them)  for  the  sum  so  paid  ;  and  she  would  be  entitled 
to  reimbursement  out  of  his  estate,  and  to  the  like  privileges  as  belong 
to  other  creditors.^ 

§  1374.  In  respect  also  to  gifts  or  grants  of  property  by  a  husband 
to  his  wife  after  marriage,  they  are,  ordinarily  (but  not  universally), 
void  at  law.  But  courts  of  equity  will  uphold  them  in  many  cases 
where  they  would  be  held  void  at  law ;  although,  in  other  cases,  the 
rule  of  law  will  be  recognized  and  enforced.  Thus,  for  example,  if  a 
husband  should,  by  deed,  grant  all  his  estate  or  property  to  his  wife, 
the  deed  would  be  held  inoperative  in  equity,  as  it  would  be  in  law  ; 
for  it  could  in  no  just  sense  be  deemed  a  reasonable  provision  for  her 
(which  is  all  that  courts  of  equity  hold  the  wife  entitled  to) ;  and,  in 
giving  her  the  whole,  he  would  sun^ender  all  his  own  interests.^ 

§  1375.  But,  on  the  other  hand,  if  the  nature  and  circumstances  of 
the  gift  or  grant,  whether  it  be  express  or  implied,  are  such  that 
there  is  no  ground  to  suspect  fraud,  but  it  amounts  only  to  a  reason- 
able provision  for  the  wife,  it  will,  even  though  made  after  coverture, 
be  sustained  in  equity.*  Thus,  for  example,  gifts,  made  by  the 
husband  to  the  wife  during  the  coverture,  to  purchase  clothes,  or 
personal  ornaments,  or  for  her  separate  expenditure  (commonly 
called-  pin-money),  and  personal  savings  and  profits  made  by  her 
in  her  domestic  management,  which  the  husband  allows  her  to  apply 
to  her  own  separate  use,^  will  be  held  to  vest  in  her,  as  against  her 
husband  (but  not  as  against  his  creditors),  an  unimpeachable  right 
of  property  therein,  so  that  they  may  be  treated  as  her  exclusive 
and  separate  estate.^  It  is  true  that  courts  of  equity  will  require 
clear  and  incontrovertible  evidence  to  establish  such  gifts,  as  a 
matter  o/  intention  and  fact ;  but,  when  that  is  established,  full 
effect  will  be  given  to  them.^  A  fortiori,  such  allowances  provided 
for  by  marriage  articles,  or  by  a  settlement  before  marriage,  even 
without  the  intervention  of  trustees,  will  be  deemed  valid  in  equity, 


»  Tate  V.  Austin,  1  P.  Will.  264,  and 
Mr.  Cox's  note ;  s.  c.  2  Vem.  689,  and 
Mr.  Raithby^s  note ;  Pawlet  v.  Delaval,  2 
Ves.  668,  669 ;  Clinton  v.  Hooi)er,  3  Bro. 
Ch.  201 ;  Innes  v.  Jackson,  16  Ves.  866, 
367  ;  H.  c.  1  Bligh.  104,  114,  115  to  127 ; 
1  £q.  Abridg.  82.  See  now  the  Married 
Women's  Property  Act,  sect.  3. 

3  Beard  v.  Beard,  3  Atk.  71. 

»  Walter  v.  Hodge,  2  Swanst.  106,  107  ; 


Lucas  V.  Lucas,  1  Atk.  270,  271. 

*  Slanninff  v.  Style,  8  P.  WilL  887. 

*  Sir  Paul  Neal's  case,  cited  in  Prec. 
Ch.  44 ;  Lucas  v.  Lucas,  1  Atk.  270  ; 
Graham  v.  Londonderry,  3  Atk.  393  to 
395.  See  Lloyd  v.  Pughc,  L.  R.  14  Eq. 
241  ;  8  Ch.  88. 

^  McLean  v.  Longlands,  5  Ves.  78,  79  ; 
Walter  v.  Hodge,  2  Swanst.  103  to  107. 
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to  all  inteots  and  purposes,  not  only  against  the  husband,  but  also 
against  his  fireditors.  And  if  such  allowances  are  invested  in  jewels, 
or  other  ornaments,  or  property,  the  latter  will  be  entitled  to  the 
same  protection  against  the  husband  and  his  creditoi's.^ 

§  1375  a.  Pin-money  is  a  very  peculiar  sort  of  gift  for  a  particular 
purpose  and  object,  and,  whether  it  is  secured  by  a  settlement  or 
otherwise,  it  is  still  r(>quired  to  be  applied  to  those  purposes  and 
objects.^  It  is  not  deemed  to  be  an  absolute  gift,  or,  as  it  is  some- 
times said,  out  and  out,  by  the  husband  to  the  wife.  It  is  not 
considered  like  money  set  apart  for  the  sole  and  separate  use  of 
the  wife  during  coverture,  excluding  the  jus  maritl.  But  it  is  a 
sum  set  apait  for  a  specific  purpose,  due,  or  given  to  the  wife,  in 
virtue  of  a  particular  arrangement,  payable  and  paid  by  the  husband 
in  virtue  of  that  arrangement,  and  for  that  specific  purpose.  Pin- 
money  is  a  sum  paid  in  respect  to  the  personal  expense  of  the  wife, 
for  her  dress  and  pocket  money ;  and  hence,  as  the  very  name  seems 
to  import,  it  has  a  connection  with  her  person,  and  is  to  deck  and 
attire  it  The  husband,  therefore,  as  well  as  the  wife,  may  be  said 
to  have  an  interest  in  it ;  for  the  wife  is  to  dress  (it  has  been  said) 
according  to  his  rank,  and  not  her  own.  It  is  upon  this  ground 
that  courts  of  equity  refuse  to  go  back  to  call  upon  the  husband 
to  pay  beyond  the  arrears  of  a  year,  although  stipulated  for  by  a 
marriage  settlement ;  for  the  money  is  meant  to  dress  the  wife 
during  the  year,  so  as  to  keep  up  the  dignity  of  the  husband,  and 
not  for  the  accumulation  of  the  fund.  This  provides  a  check  and 
control  to  the  husband.  It  prevents  the  wife  from  misspending  the 
money.  It  secures  the  appropriation  of  the  money  to  its  natural 
and  original  purpose.  It  is  with  this  view,  quite  as  much  as  on 
account  of  the  presumed  satisfaction  by  acquiescence,  that  courts  of 
equity  have  established  the  principle  above  stated,  not  to  allow  the 
wife  to  claim  pin-money  beyond  the  year.  On  the  same  ground  it 
is  that  the  personal  representatives  of  the  wife  are  not  allowed  to 
make  any  claim  for  the  arrears  of  pin-money,  not  even  for  arrears 
of  a  year ;  for  the  allowance  has  a  sole  regard  to  the  pei-sonal  dress 
and  expenses  of  the  wife  herself  during  that  period.  And  hence, 
also,  it  is,  that  if  the  wife  becomes  insane,  and  remains  so  until  her 
death,  if  the  husband  has  maintained  her,  and  taken  suitable  care 
of  her,  according  to  her  rank  and  condition,  courts  of  equity  will  not 
allow  her  personal  representatives  to  make  any  claim  for  any 
arrearages  of  pin-money,  even  secured  by  a  marriage-settlement.^ 

I  Ibid.  ;  Offley  v.  Offley,  Prec.  Ch.   26,  to  260  ;  id.  252,  257.  261,  262,  266,  267. 

27.  269,  271.     Poet,  §§  1396,  1425,  note.    Sec 

'  Jodrell  V.  Jodrell,  9  Beayan,  45.  Jodrell  v.  Jodrell,  9  Beavan,  45. 
3  Howard  v.  Digby,  8  Bligh,  224,  246 
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§  1376.  Under  the  like  consideration,  in  a  gi*eat  measure,  falls  the 
right  of  the  wife  to  her  paraphernalia ;  a  term  originally  of  Greek 
derivation  (where  it  means  something  reserved  over  and  above  dower, 
or  a  dotal  portion),  and  afterwards  imported  into  the  civil  law,  and 
from  thence  adopted  into  the  language  of  the  common  law,^  in  which 
it  includes  all  the  personal  apparel  and  ornaments  of  the  wife,  which 
she  possesses,  and  which  are  suitable  to  her  rank  and  condition  in 
life.^  At  law,  the  husband  in  his  lifetime  may  dispose  of  her  para- 
phernalia, excepting,  indeed,  her  necessary  apparel ;  and  they  are 
liable  to  the  claims  of  creditors,  with  the  like  exception.*  But  the 
wife  is,  even  at  law,  entitled  to  her  paraphernalia  against  his  repre- 
sentatives ;  for  the  husband  cannot  by  will  dispose  of  them,  or  leave 
them  to  his  representatives.*  Courts  of  equity  fully  recognize  this 
right  of  the  husband  and  his  creditors ;  although  in  case  of  the 
latter,  if  there  are  any  other  personal  assets  of  the  husband,  they 
will,  after  his  death,  be  marshalled  against  his  representatives  in 
favour  of  the  widow.^ 

§  1377.  There  is,  however,  a  distinction  upon  this  subject  of  para- 
phernalia, which  is  entitled  to  consideration.  Where  the  husband, 
either  before  or  after  marriage,  gives  to  his  wife  articles  of  para- 
phernal nature,  they  are  not  treated  as  absolute  gifts  to  her,  as 
her  own  separate  property ;  for,  if  they  were,  she  might  dispose  of 
them  at  any  time,  and  he  could  not  appropriate  them  to  his  own 
use.  But  they  are  deemed  as,  technically,  paraphernalia  to  be  worn 
by  the  wife  as  ornaments  of  her  person  ;  and  so  to  be  deemed  gifts 
sub  modo  only.^  But,  if  the  like  articles  were  bestowed  upon  her 
by  a  father,  or  by  a  relative,  or  even  by  a  stranger,  before  or  after 
marriage,  they  would  be  deemed  absolute  gifts  to  her  separate 
use;  and  then,  if  received  with  the  consent  of  her  husband,  he 
could  not,  nor  could  his  creditors,  dispose  of  them  any  more  than 


*  Si  res  dentur  in  ea,  quae  Gneci 
xapdptfufa  dicunt,  qute  Galli  peinUium  ap- 
l>oUant.  Dig.  Lib.  23,  tit.  3,  1.  9,  §  3. 
As  to  these  the  Code  declared  :  "  Ut  vir 
ill  his  rebus,  quas  extra  dotein  mulier  ha- 
bet,  quas  Grseci  vapdc^pya  dicunt,  nuUam 
uxore  prohibeute  habeat  communionem, 
nee  aliquam  ei  necessitatem  imponat,  kc. 
Nullo  modo  (ut  dictum  est)  muliere  pro- 
hibente,  yimm  in  paraphemis  se  volumus 
immiscere."    Cod.  Lib.  5,  tit.  14,  1.  8. 

2  2  Bkck.  Comm.  436. 

3  2  Black.  Comm.  435,  436 ;  Graham 
V.  Londondeny,  3  Atk.  393  ;  Townshend 
V,  Windham,  2  Ves.  7 ;  Burton  v.  Pier- 
pont,  2  P.  Will.  79 ;  Parker  v.  Harvey, 
4  Bro.  Pari.  609,  by  Tomlins  ;  s.  c.  3  Bro. 
Pari.  Gas.  187. 

*  Ibid.  ;  Tipping  r.  Tipping,  1  P.  Will. 
729,   730  ;  Seymore  v.    Tresilian,   3  Atk. 


358,  369  ;  Ridout  v.  Earl  of  Plymouth, 
2  Atk.  106 ;  Northey  v,  Northey,  2  Atk. 
77  ;  s.  c  9  Mod.  270. 

*  AnUy  §  568  ;  Townshend  v.  Wind- 
ham, 2  Yea.  7 ;  Tipping  v.  Tipping,  1  P. 
Will.  729  ;  Burton  v.  Pierpont,  2  ¥.  Will. 
79,  80  ;  Tynt  v.  Tynt,  2  P.  Will.  542,  644, 
and  Mr.  Cox's  note  (1);  Probert  r.  Clif- 
ford, Ambler,  6,  and  Mr.  Blunt's  note ; 
Incledon  v,  Northcote,  8  Atk.  488 ;  Snel- 
son  V.  Corbett,  3  Atk.  369  ;  Aidrich  v. 
Cooper,  8  Ves,  397  ;  Boynton  v.  Parkhurst, 
1  Bro.  Ch.  676  ;  8.  c.  1  Cox,  106;  A|niilar 
V.  Aguilar,  5  Mad.  414;  2  Roper  on  Husb. 
and  Wife,  ch.  17,  §  3,  pp.  144,  146,  and 
note. 

"  Graham  v.  Londonderry,  3  Atk.  393 
to  395  ;  Ridout  v.  Earl  of  Plymouth,  2 
Atk.  104. 
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they  could  of  any  other  property  received  and  held  to  her  ticparate 
nse.^ 

§  1378.  In  the  next  place,  as  to  the  manner  in  which  a  married 
Avoman  may  acquire  a  separate  estate,  and  as  to  her  powers  and 
interests  therein.  It  is  well  known  that  the  strict  rules  of  the  old 
common  law  would  not  permit  the  wife  to  take  or  enjoy  any  real 
or  personal  estate  separate  from  or  independent  of  her  husband. 
On  the  other  hand,  courts  of  equity  have,  for  a  gi-eat  length  of  time, 
admitted  the  doctrine,  that  a  married  woman  is  capable  of  taking 
real  and  personal  estate  to  her  own  separate  and  exclusive  use ;  and 
that  she  has  also  an  incidental  power  to  dispose  of  it. 

§  1379.  The  power  to  hold  real  and  personal  property  to  her  own 
separate  and  exclusive  use,  may  be,  aud  often  is,  reserved  to  her  by 
marriage  articles,  or  by  an  actual  settlement  made  before  marriage ; 
and,  in  that  case,  the  agreement  becomes  completely  obligatory 
between  the  parties  after  marriage,  and  regulates  their  future  rights, 
interests  and  duties.  In  like  manner,  real  and  personal  property 
may  be  secured  for  the  separate  and  exclusive  use  of  a  married 
woman  after  mamage;  and  thus  the  arrangement  may  acquire  a 
complete  obligation  between  the  parties. 

§  1380.  It  was  formerly  supposed  that  the  interposition  of  trustees 
was,  in  all  arrangements  of  this  sort,  whether  made  before  or  after 
marriage,  indispensable  for  the  protection  of  the  wife's  rights  and 
interests.  In  other  words,  it  waB  deemed  absolutely  necessary,  that 
the  property,  of  which  the  wife  was  to  have  the  separate  and 
exclusive  use,  should  be  vested  in  trustees  for  her  benefit ;  and 
that  the  agreement  of  the  husband  should  be  made  with  such 
trustees,  or  at  least,  with  persons  capable  of  contracting  with  him 
for  her  benefit.*  But,  although,  in  strict  propriety,  that  should 
always  be  done,  and  it  usually  is  done  in  regular  and  well-considered 
settlements,  yet  it  has  for  more  than  a  century  been  established  in 
courts  of  equity,  that  the  intervention  of  tiustees  is  not  indispen- 
sable ;  and  that,  whenever  real  or  pei*sonal  property  is  given  or 
devised,  or  settled  upon  a  married  woman,  either  before  or  after 
marriage,  for  her  separate  and  exclusive  use,  without  the  interven- 
tion of  trustees,  the  intention  of  the  parties  shall  be  effectuated  in 
equity,  and  the  wife's  interest  protected  against  the  marital  rights 
and  claims  of  her  husband,  and  of  his  creditors  also.^  In  all  such 
cases,  the  husband  will  be  held  a  mere  trustee  for  her  ;  and,  although 
the  agreement  is  made  between  him  and  her  alone,  the  trust  will 
attach  upon  him,  and  be  enforced  in  the  same  manner,  and  under 

1  Graham  v.  Londonderry,  3  Atk.  393       126  ;  Burton  v.  Pierpont,  2  P.  Will.  79 
to  895.  Peacock  v.  Monk,  2  Ves.  190. 

3  Ibid.  ;  Harvey  v.  Unrvey,  1  P.  Will.  »  Pawlet  r.  Delaval,  2  Vea.  666,  667. 
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the  same  circumstances,  that  it  would  be  if  l)e  were  a  mere  stranger. 
It  will  make  no  difference,  whether  the  separate  estate  be  derived 
from  her  husband  himself,  or  from  a  mere  stranger;  for,  as  to  such 
separate  estate,  when  obtained  in  either  way,  her  husband  will  be 
treated  as  a  mere  trustee,  and  prohibited  from  disposing  of  it  to  her 
prejudice. 

§  1381.  Under  what  circumstances,  property  given,  secured,  or 
bequeathed  to  the  wife,  will  be  deemed  a  trust  for  her  separate  and 
exclusive  use,  is  a  matter  which,  upon  the  authorities,  involves  some 
nice  distinctions.  There  is  no  doubt  that,  when,  from  the  terms  of 
the  gift,  settlement,  or  bequest,  the  property  is  expressly,  or  by  just 
implication,  designed  to  be  for  her  separate  and  exclusive  use  (for 
technical  words  are  not  necessary),  the  intention  will  be  fully  acted 
upon  ;  and  the  rights  and  interests  of  the  wife  sedulously  protected 
in  equity.^  But  the  question  which  most  frequently  arises  is,  what 
words  are  sufficiently  expressive  of  such  a  purpose  ;-  for  the  purpose 
must  clearly  appear  beyond  any  reasonable  doubt ;  otherwise,  the 
husband  will  retain  his  ordinary,  legal,  and  marital  rights  over  it.'* 

§  1382.  On  the  one  hand,  if  the  language  of  a  marriage  settlement, 
made  before  marriage,  or  of  a  gift  or  becjuest  to  a  married  woman 
after  marriage,  be,  that  she  is  to  have  the  property  "  to  her  sole  use 
or  disposal ;  "  or,  "  to  her  separate  use  or  disposal ;  "*  or,  "  to  her  sole 
use  and  benefit ;  *'^  or,  "  for  her  own  use,  and  at  her  own  disposal ;  **^ 
or,  **  to  her  own  use  during  her  life,  independent  of  her  husband  ;"^ 
or,  "  that  she  shall  enjoy  and  receive  the  issues  and  profits ; "  ^  or, 
that  it  is  an  allowance,  as  or  for  pin-money  (eo  nomine)  ;®  in  all 
these  cases  the  marital  rights  of  her  husband  will  be  excluded,  and 
the  property  will  be  for  her  exclusive  use.  So,  a  bequest  to  a  mamed 
woman,  her  "  receipt  to  the  executors  to  be  a  sufficient  discharge  to 
the  executors,"  is  equivalent  to  saying,  to  her  sole  and  separate  use.^** 
So,  money  paid  to  the  husband  *'  for  the  livelihood  of  the  wife  ; "  and 
money  given  to  a  mamed  woman  for  her  own  use,  "  independent  of 
her  husband;"  and  money  or  stock  given  to  such  married  woman, 
"  not  to  be  disposed  of  by  her  husband,  without  her  consent ; "  will  be 
construed  to  give  her  the  property  to  her  sole  and  separate  use."   So, 


>  Darley  v.  Darley,  3  Atk.  899  ;  Tyrrell 
V.  Hope,  2  Atk.  561 ;  Newlands  v.  Paynter, 
10  Sim.  377  ;  s.  c.  4  Mylne  &  Craig,  408  ; 
pfist,  §  1384. 

2  Stanton  v.  Hall,  2  Kuss.  &  Mylne,  175. 

'  Lunib  V.  Milnes,  5  Ves.  517  ;  Brown 
V.  CUirk,  3  Ves.  166  ;  £x  parte  Ray,  1 
Mad.  199  ;  Rich  v,  Cockell,  9  Ves.  370, 
377 ;  Wills  v.  Sayers,  4  Mad.  409  ;  Massey 
V.  Parker,  2  Mylne  k  K.  174. 

*  Ibid. ;  Adamson  v.  Arraitage,  Cooper, 
Eq.    283  ;  8.   c.    19  Ves.    416  ;  Wills  v. 


Savers,  4  Mad.  409. 
s  -y.  Lyne,  1  YounRc,  562. 

*  Prichard  v.  Ames,  1  Tuni.  k  Russell, 
222 ;  Stanton  r.  Hall,  2  Riiss.  k  Mylne, 
175. 

'  Wagstaff  V.  Smith,  9  Ves.  520.     See 
Dixon  V.  Olmiiis,  2  Cox,  414. 
»  TyiTell  r.  Hope,  2  Atk.  561. 

•  Herbert  v.  Herbert,  Pi*ec.  Ch.  44  ; 
Milles  V.  Wikes,  1  Eq.  Abridg.  66. 

»•>  Lee  V.  Prieaux,  3  Bro.  Ch.  381. 
"  Darlev  v.  Darley,  3  Atk.  399. 
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a  bequest  to  a  married  woman  and  her  infant  daughter,  to  be  equally 
divided  between  them,  share  and  share  alike,  "  for  their  own  use  and 
benefit,  independent  of  any  other  person,"  will  be  construed  to  mean 
to  their  sole  and  separate  use.^  So,  a  bequest  to  a  married  woman, 
"  for  her  benefit,  independent  of  the  control  of  her  husband,"  will 
receive  the  like  construction.^  In  all  these  cases,  the  words  manifest 
an  unequivocal  intent  to  exclude  the  power  and  marital  rights  of  the 
husband. 

§  1383.  On  the  other  hand,  a  gift  or  bequest,  after  marriage,  to  a 
married  woman,  "  for  her  own  use  and  benefit  ;  '*  *  or,  "  to  pay  the 
same  into  her  own  proper  hands,  to  and  for  her  own  use  and  benefit; "  * 
or  to  pay  an  annuity  "  into  her  proper  hands,  for  her  own  proper  use 
and  benefit ;"  ^  have  been  held  not  to  amount  to  a  sufficient  expres- 
sion of  an  intention  to  exclude  the  marital  rights  of  the  husband ;  for, 
although  the  money  is  to  be  paid  into  her  own  hands,  or  to  her  own 
use,  yet  there  is  nothing  in  that  inconsistent  with  its  being  subject  to 
his  marital  rights.*  So,  an  annuity  given  in  trust  for  a  married 
woman  for  life,  **  to  pay  the  same  to  her  and  her  assigns,"  will  not 
exclude  the  marital  rights  of  the  husband.^ 

§  1384.  A  distinction  was  formerly  taken  between  the  case  of  a  gift 
or  bequest  to  a  married  woman,  and  the  case  of  a  gift  or  bequest  to 
an  unmarried  woman  generally,  and  not  in  the  contemplation  of  an 
immediate  man-iage,  or  as  a  provision  for  that  event  For,  it  was 
said,  that  if  a  gift  or  bequest  should  be  made  to  an  unmarried  woman, 
to  be  at  her  own  disposal,  or  for  her  sole  and  separate  use,  or  inde- 
pendent of  her  husband,  the  title  would  vest  absolutely  in  her,  as 
owner  ;  and  the  property  would  not,  upon  her  subsequent  marriage, 
be  held  by  her  in  any  other  manner  than  her  other  absolute  property; 
but  it  would  be  subject  to  the  marital  rights  of  her  husband.^  The 
distinction  has,  however,  been  since  qualified,  if  not  entirely  over- 
ruled, and  the  doctrine  seems  now  well  established,  that  property  may 
be  secured  to  an   unmarried  woman,  or  a  married  woman,  with  a 


^  Margetts  v.  Baringer,  7  Sim.  482. 

2  Simons  v.  Horw'ood,  1  Keen,  7. 

'  Kensington  v.  DoUond,  2  Mylne  k  K. 
184. 

■»  Tyler  v.  Lake,  2  Russ.  &  Mylne,  183. 

*  Blacklow  V.  Laws,  2  Hare,  49. 

^  This  doctrine  is  maintained  expressly 
in  the  authorities.  But  there  are  certainly 
nntttcedent  dicta  or  opinions  the  other  way. 
See  Lumb  v.  Milnes,  5  Ves.  520  ;  Hartley 
V.  Hurle,  5  Ves.  545  ;  Adamson  v.  Armi- 
tagc,  Cooper,  Eq.  283  ;  s.  c.  19  Ves.  516  ; 
J'Jx  jmrte  Ray,  1  Mad.  199.  But  these 
opinions  seem  to  have  proceeded,  in  a  good 
measure,  upon  a  misunderstanding  of  the 
j'flse  of  Johneji  v.  Lockhart,  now  correctly 
ivported  in  8  Bro.  Oh.  388,  Mr.  Belt's  note, 


where  the  doctrine  of  the  text  is  explicitly 
supported.  The  case  of  Brown  v.  Clark 
(3  Ves.  166)  .shows  how  nicely  language 
is  sometimes  interpreted  to  8ust4un  tne 
marital  rights  of  the  husband.  So  a  be- 
(juest  to  trustees  for  the  '*  sole  "  use  of  an 
unmarried  daughter.  Massy  v.  Rowen, 
L.  R.  4  H.  L.  288.  Compare  In  re  Tarsev's 
Trusts,  1  Eq.  561. 

"  Dakins  v.  Beriaford,  1  Ch.  Cas.  194. 
And  a  devise  to  sole  and  separate  use  \n\\ 
not  prevent  husband's  taking  by  the  cour- 
tesy, where  the  wife  dies  seized.  Appleton 
r.  Rowley,  8  Eq.  139.  So  sernble  will  be 
the  case  even  under  the  Married  Women's 
Property  Act,  1882. 

**  Massey  v.  Parker,  2  Mylne  k  K.  174. 
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clause  against  anticipation,  and  in  such  a  case  it  will  be  good  against 
the  marital  rights  of  any  future  husband.^  And  the  same  doctrine 
seems  applicable  to  every  case,  where  property  is  given  to  the  separate 
use  of  a  woman,  whether  married  or  unmarried  at  the  time,  without 
any  such  clause ;  for,  in  such  a  case,  if  no  other  agreement  is  made 
between  the  parties,  the  future  husband,  upon  his  marriage,  is 
deemed  to  adopt  the  property  in  the  state  in  which  he  finds  it, 
as  her  separate  property,  and  he  is  bound,  in  equity,  not  to  disturb 
it.2 

§  1385.  Cases  also  may  occur  of  a  separate  estate,  and  even  of  a 
separate  liability  of  a  wife,  of  a  more  enlarged  nature.  Thus,  by  the 
custom  of  London,  a  married  woman  may  carry  on  trade  within  the 
city,  as  a  sole  trader,  and  be  liable  as  such.  And  the  right  to  carry 
on  trade,  on  her  sole  account,  may,  independently  of  any  such  custom, 
be  established  by  an  agreement  between  the  husband  and  wife,  before 
or  after  mamage.  When  such  an  agreement  is  entered  into  before 
marriage,  it  stands  upon  a  valuable  consideration  ;  and,  therefore,  if 
there  is  the  interposition  of  trustees,  it  will  be  maintained  against 
the  husband  and  his  creditors,  as  well  at  law  as  in  equity.  In  such  a 
case,  the  trustees  of  the  wife  will  be  entitled  to  the  property  assigned, 
and  to  the  increase  and  profits  thereof,  for  her  sole  and  separate  use 
and  benefit.  The  wife  will,  even  at  law,  be  considered  as  the  mere 
agent  of  her  trustees,  and  her  possession  as  their  possession.  Even  if 
no  trustees  are  interposed,  the  property  will,  in  the  like  case,  be 
protected  in  equity  against  the  claims  of  the  husband  and  his 
creditors,  and  excepted  out  of  the  general  rules,  which  govern  in  cases 
of  husband  and  wife. 

§  1386.  Where  the  agreement  for  a  separate  trade  by  the  wife 
occurs  after  marriage,  and  it  is  founded  upon  a  valuable  considera- 
tion, the  like  protection  will  be  given  at  law,  if  the  property  is  vested 
in  trustees ;  and  the  property,  and  the  income  and  profits  thereof,  will 
be  held  secure  for  the  wife  against  the  husband  and  his  creditors. 
A  fovtimn,  the  doctrine  will  be  enforced  in  equity.  But  if  it  is  a 
voluntary  agreement,  it  will  be  good  against  the  husband  only,  and 
not  against  his  creditors.  Care,  however,  must  be  taken  in  all  these 
cases,  that  the  negotiations  are  not  carried  on  in  the  name  of  the  wife, 
as  by  taking  notes  or  other  securities  in  her  name  ;  for  then  they  will, 
at  law,  be  held  to  belong  to  the  husband,  although  in  equity  it  will 
be  otherwise. 

§  1387.  We  here  perceive,  that  the  law  will  give  eflfect  to  such 
agreements,  only  when  those  forms  have  been  observed  which  will 
vest  the  property  in  parties  capable  of  enforcing  the  proper  rights  of 

^  TuUett  V.  Aimstrong,  4  Mylne  &  Craig,  '  Newlands  v.  Paynter,  4  Mvlne  k  Craig, 

377,  390.  408,  417,  418. 
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the  wife  in  legal  tribunals ;  as  is  the  case  where  the  property  is 
vested  in  trustees  for  her  sole  use  and  benefit,  in  order  to  enable  her 
to  carry  bn  trade.  But  courts  of  equity  will  go  further  ;  and  if  there 
is  any  such  agreement  before  marriage,  resting  in  articles  and  with- 
out trustees,  by  which  she  is  permitted  to  carry  on  business  on  her 
sole  and  separate  account ;  or  if,  without  any  such  antenuptial  agree- 
ment, the  husband  should  permit  her,  after  marriage,  to  carry  on 
business  on  her  sole  and  separate  accmmt ;  all  that  she  earns  in  trade 
will  be  deemed  to  be  her  separate  propert)%  and  disposable  by  her  as 
such,  subject,  however,  to  the  claims  of  third  pei-sons  properly 
affecting  it.  In  the  former  case,  the  earnings  will,  in  equity,  be 
protected  for  her  separate  use  against  her  husband  and  his  creditors  ; 
in  the  latter,  against  him  only,  unless  the  permission  after  marriage 
arises  from  a  valuable  consideration.  So,  if  a  husband  should  desert 
his  wife,  and  she  should  be  enabled,  by  the  aid  of  her  friends,  to 
carry  on  a  separate  trade  (as  that  of  a  milliner),  her  earnings  in 
such  trade  will  be  enforced  in  equity  against  the  claims  of  her 
liusband. 

§  1388.  It  remains  to  say  a  few  words  on  the  subject  of  the  wife's 
power  to  dispose  of  her  separate  property,  and  of  its  liability  for  her 
contracts  and  debts.  Wherever  a  trust  is  created,  or  a  power  is 
reserved  by  a  settlement,  to  enable  the  wife  after  marriage  to  dispose 
of  her  separate  property,  either  real  or  personal,  it  may  be  executed 
by  her  in  the  very  manner  provided  for,  whether  it  be  by  deed  or 
other  writing,  or  by  a  will  or  appointment.  And  courts  of  equity 
will,  in  all  cases,  enforce  against  heirs,  devisees,  and  trustees,  as  well 
as  against  the  husband  and  his  representatives,  the  rights  of  the 
donee  or  appointee  of  the  wife.  But,  where  no  such  settlement, 
trust,  or  power  is  created  before  marriage,  but  it  rests  in  a  mere 
agreement  between  the  husband  and  wife,  it  wai?  formerly  a  matter 
of  doubt,  whether  the  wife  could  dispose  of  her  separate  real  estate, 
so  as  effectually  to  bind  it ;  although  it  was  admitted  that  she  had  a 
full  power  to  dispose  of  her  personal  estate. 

§  1389.  The  distinction,  and  the  reasons  for  it,  are  very  clearly 
stated  by  Lord  Hardwicke.  "  Agreements,"  (said  he)  "  for  settling 
estates  to  the  separate  use  of  the  wife  on  marriage,  are  very  frequent, 
relating  both  to  real  and  personal  estate.  As  to  personal ;  un- 
doubtedly, where  there  is  an  agreement  between  husband  and  wife 
before  marriage,  that  the  wife  shall  have  to  her  separate  use,  either 
the  whole  or  particular  parts,  she  may  dispose  of  it  by  an  act  in  her 
life  or  will.  She  may  do  it  by  either,  though  nothing  is  said  of  the 
manner  of  disposing  of  it.  But  there  is  a  much  stronger  ground  in 
that  case,  than  there  can  be  in  the  case  of  real  estate  ;  because  that 
is  to  take  effect  during  the  life  of  the  husband  ;  for,  if  the  husband 
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survives,  he  is  entitled  to  the  whole  ;  and  none  can  come  into  a  share 
with  the  husband  on  the  statute  of  distributions.  Then,  such  an 
agreement  binds  and  bars  the  husband,  and  consequently  bars  every- 
body. But  it  is  very  different  as  to  real  estate  ;  for  her  real  estate 
will  descend  to  her  heir-at-law,  and  that  more  or  less  beneficially ;  for 
the  husband  may  be  tenant  by  the  courtesy,  if  they  have  issue,  other- 
wise not.  But  still  it  descends  to  her  heir-at-law.  Undoubtedly,  on 
her  marriage,  a  woman  may  take  such  a  method  that  she  may  dispose 
of  that  real  estate  from  going  to  her  heir-at-law  ;  that  is,  she  may  do 
it  without  a  fine.  But  I  doubt  whether  it  can  be  done  but  by  way 
of  trust  or  of  power  over  an  use."  ^ 

§  1390.  But  this  doubt,  however  powerfully  urged  upon  technical 
principles,  has  been  overcome ;  and  the  doctrine  is  now  firmly  estab- 
lished by  the  highest  authority,  that,  in  such  a  case,  courts  of  equity 
will  compel  the  heir  of  the  wife  to  make  a  conveyance  to  the  party 
in  whose  favour  she  has  made  a  disposition  of  the  real  estate ;  in 
other  words,  he  will  be  treated  as  a  trustee  of  the  donee,  or  appointee 
of  the  wife.^  So,  that  it  may  now  be  laid  down  as  a  general  rule, 
that  all  antenuptial  agreements  for  securing  to  a  wife  separate  pro- 
perty, will,  unless  the  contrary  is  stipulated  or  implied,  give  her  in 
equity  the  full  power  of  disposing  of  the  same,  whether  real  or  per- 
sonal, by  any  suitable  act  or  instrument  in  her  lifetime,  or  by  her  last 
will,  in  the  same  manner,  and  to  the  same  extent,  as  if  she  were  a 
/erne  sole?  And  in  all  cases  where  a  power  for  this  purpose  is 
reserved  to  her  by  means  of  a  trust,  which  is  created  for  the  purpose, 
she  may  execute  the  power  without  joining  her  trustees,  unless  it  id 
made  necessary  by  the  instrument  of  trust.* 

§  1391.  In  regard  to  the  power  of  the  wife  to  dispose  of  her  sepa- 
rate property,  where  no  trust  is  interposed,  but  it  rests  merely  upon  a 
postnuptial  agi*eement  of  the  husband,  there  is  a  material  distinction, 
whether  it  be  personal  estate,  or  whether  it  be  real  estate.  In  the 
former  case,  her  power  to  dispose  of  it  can  affect  her  husband's  right 
only ;  and  therefore,  his  assent  is  conclusive  upon  him.'^  But  it  is 
very  different  in  respect  to  her  real  estate  ;  for,  here  her  own  heirs 
are,  or  may  be,  deeply  affected  in  their  interests  by  descent.  Now, 
by  the  general  principles  of  law,  a  married  woman  is,  during  her 


*  Peacock  v.  Monk,  2  Ves.  191. 

'  Wright  V,  Cadogan,  6  Bro.  Pari.  Cas. 
156 ;  8.  0.  Ambler,  468. 

*  Ibid. ;  Hulme  v.  Tenant,  1  Bro.  Ch. 
20. 

*  Origby  V.  Cox,  1  Ves.  517 ;  Easex  v. 
Atkins,  14  Yes.  547.  This  doctrine  is 
necessary  to  be  limited  to  cases,  where 
there  is  no  restraint  npon  the  wife,  by  the 
instnunent  giving  her  the  separate  pro- 
perty, as  to  ner  power  of  disposing  or  it. 
what  terms  in  the  instrument  will  create 


either  an  express  or  virtual  restraint  upon 
her  power  of  disposing  of  such  separate 
property  has  been  a  matter  often  discussed ; 
and  upon  the  authorities  there  is  some 
nicety  of  construction.  See,  on  this  subject, 
Wacstaff  V,  Smith,  9  Ves.  520  ;  Parkes  v. 
White,  11  Ves.  220  ;  Lee  v.  Muggeridge, 
1  Ves.  &  B.  118. 

^  Wright  V,  Englefield,  Ambler,  468  ; 
Dillon  V,  Grace,  2  Sch.  k  Lefr.  463 ;  Pea- 
cock V.  Monk,  2  Ve&  191 ;  Major  v.  Lans- 
ley,  2  Kuss.  &  Mylne,  355. 
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coverture,  disabled  from  entering  into  any  contract  respecting  her 
real  property,  either  to  bind  herself,  or  to  bind  her  heirs.  And  this 
disability  can  be  overcome  only  by  adopting  the  precise,  means 
allowed  by  law  to  dispose  of  her  real  estate.^  It  is  ti-ue  that  the 
husband,  by  his  own  postnuptial  agreement  with  his  wife,  may  bind 
his  own  interest  in  her  real  estate,  and  convert  himself  into  a  trustee 
for  her.  But  he  cannot  trench  upon  the  rights  of  her  heir,  who  is 
no  party  to  such  an  agreement.  And,  under  such  circumstances,  the 
latter  will  take  her  real  estate  by  descent,  unaffected  by  any  of  the 
trusts  springing  from  the  agreement.^ 

§  1392.  The  remarks  which  have  been  made,  apply  to  the  case  of 
the  real  estate  of  the  wife,  already  vested  in  her,  as  affected  by  her 
own  antenuptial  or  postnuptial  agreement  with  her  husband.  But 
the  question  may  arise,  as  to  her  rights  and  power  over  real  estate, 
which  is  given  by  a  third  pereon  to  her,  during  her  coverture  for  her 
separate  use,  with  a  power  to  dispose  of  the  same,  where  no  trustees 
are  interposed  to  protect  the  exercise  of  the  power.^  As  to  this,  the 
received  doctrine  seems  to  be,  that,  if  an  estate  is,  during  coverture, 
given  to  a  married  woman,  and  her  heirs  for  her  separate  use,  with- 
out more,  she  has  the  same  power  of  disposition  over  it,  whether  by 
deed  or  will,  as  if  she  were  a  fefm/t  wle. 

§  1398.  As  to  personal  property,  and  the  income  of  real  property, 
we  have  already  seen,  that,  if  they  are  given  for  the  separate  use  of  a 
maiTied  woman,  she  has,  in  equity,  a  full  power  to  dispose  of  them  at 
her  pleasure.^  But  qualifications  may  be  attached  to  the  gift,  which, 
will  control  this  absolute  power  ;  and,  on  the  other  hand,  this  abso- 
lute power  may  exist,  notwithstanding  words  accompany  the  gift, 
which  may  seem,  jpriw<i/aci€,  intended  to  confer  the  power  «iA  modo, 
ODly.  Thus,  for  example,  if  there  be  an  express  Umitatiou  to  a  mar- 
ried  woman /or  life,  with  a  power  to  dispose  of  the  same  property  by 
will ;  there,  her  interest  will  be  deemed  a  partial  interest,  and  equi- 
valent to  a  life-estate  only  ;  and  she  cannot  dispose  of  the  property 
absolutely,  except  in  the  manner  prescribed  by  the  power.^ 

§  1394.  On  the  other  hand,  if  the  property  is  expressly  given  to  a 
married  woman,  '^  to  her  for  her  sole  and  separate  use,"  without  say- 


1  Dillon  V,  Grace,  2  Sch.  k  Lefr.  456, 
462  to  464  ;  Wright  v  Cadogan,  2  Eden, 
pp.  239  to  257.  But  see  Taylor  t;.  Meads, 
4  De  G.  J.  k  S.  597. 

*  Ibid.  A  married  woman  is  not  estopped 
by  her  agreement  or  standing  by,  as  to  ner 
real  estate,  where  the  other  party  knew 
her  disability.  Nicholl  v.  Jones,  3  Eq. 
696.  The  law  seems  now  to  be,  that  by 
postnuptial  agreement,  the  wife  may  acquire 
power  to  will  away  her  real  estate  as  though 
sole.    Pride  v,  Bubb,  7  Ch.  64. 

^  There  is  no  doubt,  that  a  gift  of  per- 


sonal estate,  or  of  the  rents  and  profits  of 
real  estate,  to  a  mamed  woman  for  her 
separate  use,  during  her  life,  would  giv« 
her  a  complete  power  to  dispose  of  the 
same.  Huime  «.  Tenant,  1  Bro.  Ch.  16, 
19  to  21 ;  Fettiplace  v.  Gorges,  1  Ves.  Jr. 
46  ;  8.  c.  3  Bro.  Ch.  7,  and  Mr.  Belt's 
note  ;  Peacock  v.  Monk,  2  Yes.  191 ;  Bran- 
don V,  Robinson,  18  Yea.  435,  436 ;  anU, 
§  1391. 

*  Ante,  §§  1389,  1390,  note ;  Major  r. 
Lansley,  2  Russ.  k  Mylne,  355. 

*  Reid  r.  Sheigold,  10  Yea.  370,  879. 
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ing,  f(yr  life ;  and  she  is  further  authorized  to  dispose  of  the  same  by 
will ;  in  such  a  case,  the  gift  will  be  construed  to  confer  on  her  the 
absolute  property,  and,  consequently,  she  may  dispose  of  it  otherwise 
than  by  will ;  for,  the  absolute  property  being  given,  the  power 
becomes  nugatory,  and '  is  construed  to  be  nothing  more  than  an 
anxious  expression  of  the  donor,  that  she  may  have  an  uncontrolled 
power  of  disposing  of  the  property.^  So,  if  a  limitation  be  to  a  mar- 
ried woman  for  life,  for  her  sole  and  separate  use,  with  a  particular 
power  of  appointment  of  the  property,  and  in  default  of  any  appoint- 
ment the  property  is  limited  to  her  personal  representatives,  she  will, 
or  at  least  may,  under  such  circumstances,  be  deemed  the  absolute 
owner ;  and,  as  such,  she  will  have  an  unqualified  power  to  dispose  of 
the  property  generally,  without  any  exercise  of  the  power  of  appoint- 
ment.2 

§  1395.  A  married  woman  having  this  general  power  of  disposing 
of  her  separate  property,  the  question  naturally  arises,  whether  she 
may  bestow  it  by  appointment,  or  otherwise,  upon  her  husband  ;  or 
whether  the  legal  disability  attaches  to  such  a  transaction.  Upon 
this  subject  the  doctrine  is  now  firmly  established  in  equity,  that  she 
may  bestow  her  separate  property  by  appointment  or  otherwise,  upon 
her  husband,  as  well  as  upon  a  stranger.  But  at  the  same  time, 
courts  of  equity  examine  every  such  transaction  between  husband 
and  wife  with  an  anxious  watchfulness,  and  caution,  and  dread  of 
undue  influence ;  and  if  they  are  required  to  give  sanction  or  eflfect 
to  it,  they  will  examine  the  wife  in  court,  and  adopt  other  precautions 
to  ascertain  her  unbiassed  will  and  wishes. 

§  1396.  Courts  of  equity  will  not  only  sanction  such  a  disposition 
of  the  wife's  separate  property  in  favour  of  her  husband,  when  already 
made,  but  they  will  also,  in  proper  cases,  upon  her  application  and 
consent,  given  in  court,  decree  such  property  to  be  passed  to  her  hus- 
band, whether  it  be  in  possession  or  reversion,  in  such  a  manner  as 
she  shall  prescribe.  In  the  same  way,  her  separate  estate,  may  be 
charged  with  and  made  liable  for  his  debts.  But  courts  of  equity 
have  no  authority,  even  with  the  consent  of  the  wife,  to  transfer  to 
the  husband  any  property,  secured  to  her  sole  and  separate  use  for 
life,  where  no  power  of  disposition  is  reserved  to  her  over  the 
property,  or  beyond  the  power  reserved  to  her.^  And,  therefore,  if 
the  husband  should  receive  such  property,  he  will  ordinarily  be 
compelled  to  account  therefor.  The  same  rule  will  apply  where 
the  husband  has  by  a  settlement  contiucted  to  allow  a  specific 
annual  sum  (not  pin-money)  for  her  sole  and  separate  use,  as,  for 

*  Elton  V.  Shephard,  1  Bro.  Ch.  532,       Richards  v.  Chambers,  10  Vcb.  584  ;  San- 
and  Mr.  Belt's  note.  ders  v.  Franks,  2  Mad.  147,  155. 

3  Andei-son  v.  Dawson  15  Vcs.  532,  536  ;  ^  Richards  r.  Chambers,  10  Yes.  580. 
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example,  £100  or  £1000  a  year ;  for,  in  such  cases,  if  he  does  not  pay 
it,  he  will  be  held  liable  for  the  aiTears.^  Where,  indeed,  the  hus- 
band, with  the  consent  of  his  wife,  is  in  the  habit  of  receiving  the 
income,  profits,  and  dividends  of  her  separate  estate,  courts  of  equity 
regard  the  transaction  as  showing  her  voluntary  choice,  thus  to  dis- 
pose of  it  for  the  use  and  benefit  of  the  family ;  and  they  will 
not,  ordinarily,  require  him  to  account  beyond  the  income,  profits, 
and  dividends  received  during  the  then  last  year,^  any  more  than  they 
will  to  account  for  arrears  of  the  wife's  pin-money  beyond  the  year,^ 
But  a  distinction  would  probably  be  taken  between.the  year's  arrears 
of  pin-money,  and  the  year's  arrears  of  the  wife's  other  separate 
personal  estate,  so  that  her  personal  representatives  might  claim  the 
latter,  but  not  the  former.* 

§  1397.  In  the  next  place,  let  us  examine  how  far  the  separate 
property  of  the  married  woman  is  liable  for  any  contracts,  debts,  or 
other  charges  created  by  her  during  her  coverture.  At  law,  she  is, 
during  her  coveiture,  generally  incapable  of  entering  into  any  valid 
contract  to  bind  either  her  person  or  her  estate.^  In  equity,  also,  it 
is  now  clearly  established  that  she  cannot  by  contract  bind  her  person 
or  her  property  generally.  The  only  remedy  allowed  wiU  be  against 
her  separate  property.*  The  reason  of  this  distinction  between  her 
separate  property  and  her  other  property  is  that,  as  to  the  former, 
she  is  treated  as  a  /erne  sole,  having  the  general  power  of  disposing  of 
it ;  but,  as  to  the  latter,  all  the  legal  disabilities  of  a  feme  covert 
attach  upon  her.'^ 

§  1398.  The  doctrines  maintained  by  courts  of  equity,  as  to  the 
nature  and  extent  of  the  liability  of  the  separate  estate  of  a  married 
woman  for  her  debts  and  other  charges  created  during  her  coverture 
were,  after  great  discussiot)  and  variation  of  judicial  opinion,  finally 
settled  as  follows,  that  a  married  woman,  having  separate  estate, 
would  be  liable  so  far  as  that  separate  estate  extended,  not  only  in  so 
far  as  related  to  all  the  debts,  charges,  incumbrances,  and  other 
engagements  which  she  expressly,  or  by  implication,  charged  on  that 
separate  estate,  but  also  to  all  her  general  engagements,  in  whatever 
way  these  engagements  were  created,  and  whether  in  making  them 
her  separate  estate  was  referred  to  or  not.^ 

1  Howard  v.  Digby,  8  Bligh,  224.  257,  «  Sec  Mr.  Belt's  note  (3)  to  Huline  v. 

258.  Tenant,  1   Bro.  Ch.  20.     See  Shattock  r. 

*  Snuare  v.  Dean,  4  Bro.  Co.  326;  Shattock,  12  Jar.  (n.  s.)  405;  Jolmson  i?. 
Powell  V.   Hunkey,  2  P.  Will.  82,    88;  Gallagher,  7  Jnr.  (n.  8, )  278. 

post,  §  1495,  note.  7  SeeStuart  r.Lord  Kirkwall, 3 Mad. 887; 

'  Howard  v.   Digby,  8  Bligh   (n.  s.),       Owens  v.  Dickenson,  1  Craig  k  Phillips, 

224.  48. 

*  Howard  v.  Digbj-,  8  Bligh  (N.  s.),  »  Hulme  v.  Tenant  1  Bro.  Ch.  16,  20; 
224,  257,  268.  Owen  v.  Homan,  4  H.  L.  C.  997 ;  Mw- 

*  Marshall  v.  Button,  8  T.  K.  546.  ray  r.  Bailee,  3  My.  &  K.  210 ;  Owens  «. 
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§  1402.  In  the  next  place,  let  us  proceed  to  the  consideration  of 
what  is  commonly  called  the  equity  of  a  wife  to  a  settlement  out  of 
her  own  property.  It  is  well  known,  that,  at  the  common  law,  mar- 
riage amounts  to  an  absolute  gift  to  the  husband  of  all  the  goods, 
personal  chattels,  and  other  personal  estate  of  which  the  wife  is 
actually  or  beneficially  possessed  at  that  time,  in  her  own  right,  and 
uf  such  other  goods,  personal  chattels,  and  personal  estate  as  come  to 
her  (luring  the  marriage.  But  to  her  choses  in  action,  such  as  debts 
due  by  obligation,  or  by  contract,  or  otherwise,  the  husband  is  not 
absolutely  entitled,  unless  they  are  reduced  into  possession  during  her 
life.  In  regard  to  chattels  real,  of  which  the  wife  is  or  may  be 
possessed  during  the  coverture,  the  husband  has  a  qualified  title.  He 
has  an  interest  therein  in  her  right ;  and  he  may,  by  his  alienation 
during  the  coverture,  absolutely  deprive  her  of  her  right  therein. 
But  if  he  does  not  aliene  them,  she  will  be  entitled  to  them,  if  she 
survives  him  ;  and,  if  he  survives  her,  he  will  be  entitled  to  them  in 
virtue  of  his  marital  rights. 

§  1403.  These  general  explanations  of  the  state  of  the  common 
law,  as  to  the  respective  rights  of  husband  and  wife  in  regard  to 
her  personal  property,  are  sufficient  to  enable  us  to  understand  the 
origin,  nature,  and  character  of  the  wife's  equity  to  a  settlement  We 
have  already  seen  the  protective  power  which  courts  of  equity  exert 
to  preserve  the  control  and  disposition  of  married  women  over 
property  secured  or  given  to  their  separate  use,  and  also  to  preserve 
the  rights  and  interests  of  wards  of  the  court.  Whenever  the  hus- 
band has  reduced  the  personal  estate  of  his  wife,  of  whatever  original 
nature  it  may  be,  whether  legal  or  equitable,  into  possession,  he  becomes 
thereby  the  absolute  owner  of  it,  and  may  dispose  of  it  at  his  pleasure. 
And  this  being  the  just  exercise  of  his  legal  marital  rights,  courts  of 
equity  will  not  interfere  to  restrain  or  limit  it.  Wherever,  also,  he  is 
pursuing  the  common  remedies  at  law,  for  the  purpose  of  reducing 
such  personal  property  into  possession,  courts  of  equity  for  the 
same  reason  are,  or  at  least  (it  is  said)  ought  to  be,  ordinarily 
passive. 

§  1404.  The  principal  if  not  the  sole  cases  in  which  courts  of  equity 
now  interpose  to  secure  to  the  wife  her  equity  to  a  settlement  are, 
first,  where  the  husband  seeks  aid  or  relief  in  a  court  of  equity  in 
regard  to  her  property ;  secondly,  where  he  makes  an  assignment  of 
her  equitable  interests ;  thirdly,  where  she  seeks  the  like  relief,  as 
plaintiff,  against  her  husband,  or  his  assignees,  in  regard  to  her  equit- 
able interests.  In  the  first  case,  the  court  lays  hold  of  the  occasion, 
upon  the  ground  of  the  maxim  that  he  who  seeks  equity  must  do 

Dickenson,   Cr.   &  Ph.    53 ;   Johnson  r.       London  Chartered  Biwk  of  Australia  v. 
Gallagher,  3  De  G.  F.   &  Jo.  494 ;    Tlie      Lempriere,  6  L.  R.  P.  C.  C.  572. 
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equity,  to  require  the  husband  to  make  a  suitable  settlement  upon 
the  wife  (if  not  akeady  made)  out  of  that  property  or  some  other 
property,  for  her  due  maintenance  and  support,  in  case  of  her  survi- 
vorship, according  to  the  rank,  and  condition,  and  circumstances  of 
the  parties.  In  the  second  case,  the  same  principle  is  applied  to 
other  persons,  claiming  under  the  husband,  as  to  himself.  In  the 
third  case,  the  doctiine  may  seem  more  artificial  But  it  is,  in  truth, 
enforcing  against  the  husband  her  admitted  equity  to  prevent  an 
irreparable  injustice. 

§  1405.  The  general  theory  of  this  bi-anch  of  equity  jurisprudence 
may  be  thus  succinctly  stated.  By  marriage  the  husband  clearly 
acquires  an  absolute  property  in  all  the  personal  estate  of  his  wife, 
capable  of  immediate  aad  tangible  possession.  But  if  it  is  such  as 
cannot  be  reduced  into  possession,  except  by  an  action  at  law,  or  by  a 
suit  in  equity,  he  has  only  a  qualified  interest  therein,  such  as  will 
enable  him  to  make  it  an  absolute  interest  by  reducing  it  into  pos- 
session. If  it  is  a  chose  in  action,  properly  so  called,  that  is,  a  right, 
which  may  be  asserted  by  an  action  at  law,  he  will  be  entitled  to  it, 
if  he  has  actually  reduced  it  into  possession  (for  a  judgment  is  not 
sufficient)  in  his  lifetime.  But  if  it  is  a  right,  which  must  be  asserted 
by  a  suit  in  equity,  as  where  it  is  vested  in  trustees,  who  have  the 
legal  property,  he  has  still  less  interest  He  cannot  reach  it  without 
application  to  a  court  of  equity,  in  which  he  cannot  sue  without  join- 
ing her  with  him  ;  although  perhaps  a  court  of  law  might  permit  him 
to  do  so,  or  at  least  to  use  her  name  without  her  consent  If  the  aid 
of  a  court  of  equity  is  asked  by  him  in  such  a  case,  it  will  make  him 
provide  for  her,  unless  she  consents  to  give  such  equitable  property 
to  him.^ 

§  1406.  It  is  called  the  wife's  equity.  But  in  truth  it  is  never 
limited  to  the  wife  ;  for,  in  all  cases  where  a  settlement  is  deci*eed,  it 
is  the  invariable  practice  to  include  a  provision  for  the  issue  of  the 
marriage,  through  the  instrumentality  of  the  equity  of  the  wife.- 
This  equity  will  not  only  be  administered  at  the  instance  of  the  wife 
and  her  trustees,  but  also  where  the  husband  sues  in  equity  for  her 
property,  at  the  instance  of  her  debtor.*  We  shall  presently  see  in 
what  manner  the  wife  may  waive  the  right  to  such  a  settlement^  and 
what  will  be  the  effects  of  her  waiver,  and  what  other  circumstances 
will  deprive  her  and  her  issue  of  the  right* 

§  1407.  It  is  not  easy  to  ascertain  the  precise  origin  of  this  right  of 
ihe  wife,  or  the  precise  grounds  upon  which  it  was  first  established. 

>  Lanjirbam  v,  Nenny,  3  Ves.  Jr.  469  ;  '  Da\y  t?.  Pollard,  Pinch,  Cli.  877 ;  s.  c 

Bond  V.  Simmons,  8  Atk.  20,  21.  1  £q.  Abridg.  64,  pi  2. 

'  Langham  v.  Nenny,  8  Ves.  Jr.  469  ;  *  Seej)os«,§  1416  ;  In  the  matter  of  Anne 

Bond  V.  Simmons,  8  Atk.  20,  21 ;  Murray  Walker,  1  Lloyd  k  Goold,  299. 
V.  Lord  Elibank,  13  Ves.  6. 
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It  has  been  said  that  it  is  an  equity  grounded  upon  natural  justice ; 
that  it  is  that  kind  of  parental  care  which  a  court  of  equity  exercises 
for  the  benefit  of  oi'phans,  and  that  as  a  father  would  not  have  mar- 
ried his  daughter  without  insisting  upon  some  provision,  so  a  court  of 
equity,  which  stands  in  loco  parentiSy  will  insist  on  it^  This  is  not  so 
much  a  statement  of  the  origin  as  it  is  of  the  effect  and  value  of  the 
jurisdiction.  The  truth  seems  to  be,  that  its  origin  cannot  he  traced 
to  any  distinct  source.  It  is  a  creature  of  a  court  of  equity,  and 
stands  upon  its  own  peculiar  doctrine  and  practice.  It  is  in  vain  to 
attempt,  by  general  reasoning,  to  ascertain  the  nature  or  extent  of 
doctrine,  and  therefore  we  must  look  entirely  to  the  practice  of  the 
court  for  its  proper  foundation  and  extent.^ 

§  1408.  And,  in  the  first  place,  a  settlement  will  be  decreed  to  the 
wife  whenever  the  husband  seeks  the  aid  or  relief  of  a  court  of  equity 
to  procure  the  possession  of  any  portion  of  his  wife's  fortune.*  In 
such  a  case,  it  is  of  no  consequence  whether  the  fortune  accrues  before 
or  during  the  maiiiage ;  whether  the  property  consists  of  funds  in  the 
possession  of  trustees,  or  of  third  persons ;  or  whether  it  is  in  the  pos- 
session of  the  court  or  under  its  administration,  or  not ;  for,  under  all 
these  circumstances,  the  equity  of  the  wife  will  equally  attach  to  it. 
This  equity  of  the  wife  was  for  a  long  time  supposed  to  be  confined 
to  the  absolute  personal  property  of  the  wife.  It  was  afterwards 
extended  to  the  rents  and  profits  of  the  real  estate,  in  which  she  has 
a  life-interest,  although  it  was  not  then  generally  extended,  as  against 
the  husband  personally,  to  equitable  interests,  in  which  she  had  a  life- 
estate  only.  It  seems  now  to  have  acquired  a  wider  range,  and  is  at 
present  applied  to  all  cases  of  the  real  estate  of  the  wife,  whether 
legal  or  equitable,  where  the  husband  or  his  assignee  is  obliged  to 
come  into  a  court  of  equity  to  enforce  his  rights  against  the  pro- 
perty.* 

§  1409.  There  are  some  exceptions  to  the  general  doctrine,  how- 
ever, which  deserve  notice.  In  the  first  place,  if  both  the  husband 
and  wife  are  subjects  of,  and  residents  in,  a  foreign  country,  where  he 
would  be  entitled  to  his  wife's  fortune  without  making  any  settlement 
upon  her,  in  such  a  case,  courts  of  equity,  sitting  in  another  jurisdic- 
tion, will,  as  to  personal  property  of  the  wife  within  their  jurisdiction, 
follow  the  local  law,  and  do  what  the  local  tribunals  would  ordain 
under  similar  circumstances ;  for  the  rights  of  the  husband  and  wife 
are  properly  subject  to  the  local  law  of  their  own  sovereign.^ 

§  1410.  Another  exception  seems  to  be,  where  the  wife's  property 

^  JewBon  V.  MouUon,  2  Atk.  419.  Craig,  97,  105  to  107  ;  Hanson  v.  Keat- 

«  Murray  v,  Elibank,  10  Vee.  90 ;  s.  c.  ing.  The  JuriBt,   1844,  Vol.   8,  p.   949  ; 

18  Vc8.  6.  ibid.  465,  466  ;  pod,  §  1410. 

*  JewBon  V,  Moulson,  2  Atk.  419,  420.  *  Sawyer  v,  Snute,  1  Anst.  6.^. 

*  Stargis  v,  Champneys,   5    Mylne   2; 
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is  a  leasehold  estate,  or  a  term  for  years,  held  in  trust  for  her.  In 
such  a  case,  it  has  been  said,  that  the  husband  may  assign  the  term 
for  a  valuable  consideration,  and  thereby  dispose  of  it,  without  the 
wife  having  any  claim  against  his  assignee ;  and  if  he  does  not  dis- 
pose of  it,  there  is  some  doubt  whether  the  wife  has  any  equity 
against  him.^  It  is  extremely  difficult  to  perceive  the  exact  grounds 
upon  which  this  exception  rests.  It  constitutes  a  seeming  anomaly, 
resting  more  upon  authority  than  principle ;  and,  as  such,  it  has  been 
several  times  doubted,*  and  perhaps  ought  now  to  be  deemed  over- 
ruled.* But,  however  questionable  it  may  be  in  its  origin,  and  how- 
ever it  may  seem  to  be  at  variance  with  the  received  doctrine,  in 
other  analogous  cases  of  assignment  by  the  husband,  it  has  had  no 
inconsiderable  weight  of  judicial  authority  in  its  favour.  It  has  even 
been  carried  to  this  extent,  that  the  husband  may,  by  his  assignment 
of  the  reversionary  interest  in  a  term  of  years,  held  in  trust  for  the 
wife,  bind  that  interest,  so  as  to  deprive  her  of  her  equity  therein ; 
although  he  could  not,  in  the  same  way,  dispose  of  her  reversionary 
interest  in  any  choses  in  action  or  personal  chattels.'^  The  sole 
ground  of  the  doctrine  seems  to  have  been,  that  the  husband  may 
dispose  of  the  wife^s  contingent  reversionary  legal  interest  in  a  term 
for  years,  and  that  there  is  no  difference  in  equity,  between  the  legal 
interests  in,  and  the  trusts  of  a  term  for  years.^  Perhaps  these  latter 
cases  would  now  be  deemed  to  be  subject  to  the  same  doubts  and 
difficulties,  which  affected  and  overcame  the  authority  of  that  which 
has  just  been  considered.' 

§  1411.  Secondly.  In  regard  to  the  wife's  equity  to  a  settlement, 
in  cases  where  the  husband  has  made  an  assignment  of  her  choaes  in 
action,  or  other  equitable  intei'ests.  It  has  been  long  settled,  that 
the  assignees  in  bankruptcy  or  insolvency  of  the  husband,  and  also 
his  assignees  for  the  payment  of  debts,  due  to  his  creditors  generally, 
are  bound  to  make  a  settlement  upon  the  wife  out  of  her  choaea  in 
action  and  equitable  interests  assigned  to  them,  whether  they  are 
absolute  interests  or  life-interests  only  in  her,  in  the  same  way,  and 
to  the  same  extent,  and  under  the  same  circumstances,  as  he  would 
be  bound  to  make  one ;  for  it  is  a  general  principle,  that  such 
assignees  take  the  property,  subject  to  all  the  equities  which  affect 
the  bankrupt,  or  insolvent,  or  general  assignor.  Such  assignees  also 
take  the  property,  subject  to  the  wife's  right  of  survivorship,  in  case 


^  Turner's  Case,  1  Vera.  7.  *  Donne  v.  Hart,  2  Ross.  &  Mylne,  860; 

'See  Mr.  Raithby's  note  to  Tamer's  Case,  Honner  v.  Morton,  8  Ross.  65;  Ftirdew 

1  Vera.   7  ;  Jewson  v.  Monlson,  2  Atk.  v.  Jackson,  1  Rnss.  1 ;  poti,  §  1418. 

417,  420.  >  Donne  v.  Hart,  2  Ross.  &  Mylne,  361, 

'  Staigis  V.  Champneys,   5    Mylne  &  364. 

Craig,  97, 104  to  107  ;  Hanson  v.  Keating,  '  Stuigis  v.  Champneys,  5  Mylne  k  Ot. 

In  re  Carr's  Trust,  12  Eq.  609.  97. 
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the  husband  dies  before  the  assignees  have  reduced  her  chosea  in 
action  and  equitable  interests  into  possession.^ 

§  1412.  The  principal  controversy  which  has  arisen  is,  whether  a 
special  assignee  or  purchaser  from  the  husband,  for  a  valuable  consi- 
deration, of  her  cho8€8  in  action,  or  equitable  interests,  is  bound  to 
make  such  a  settlement.  It  is  now  firmly  established,  that  he  is 
bound  to  make  such  a  settlement.  But  (it  has  been  said)  that,  sub- 
ject to  such  provision,  he  will  be  entitled  to  the  choaea  in  action,  and 
equitable  interests  so  assigned,  discharged  from  the  title  of  the  wife 
by  survivorship,  if  she  should  survive  him.  Here,  again,  a  distinction 
has  been  insisted  upon  between  such  a  special  assignee,  or  purchaser, 
and  a  general  assignee  in  bankruptcy,  or  otherwise ;  for,  in  the  latter 
case,  the  wife  is  admitted  tiO  have  an  equity  for  a  settlement  out  of 
her  equitable  interest  for  her  life ;  whereas,  in  the  former  case,  it  has 
been  said  she  has  no  such  equity  for  a  settlement ;  as,  indeed,  ordi- 
narily, she  would  not  have  against  her  husband.  But  there  is  gi*eat 
reason  to  doubt  the  soundness  of  this  distinction,  and  the  doctrine 
seems  now  firmly  established  by  the  recent  authorities,  that  no  assign- 
ment made  bv  the  husband  of  the  wife's  choses  i/n  a^ion  for  a  valu- 
able  consideration,  which  choaea  in  OjCtion  are  capable  of  being  imme- 
diately reduced  into  possession,  will  convey  any  right  to  the  assignee 
or  purchaser  against  the  wife,  if  she  survives  her  husband,  and  neither 
she  nor  the  assignee  or  purchaser  have  reduced  them  into  possession 
during  the  husband's  lifetime  ;  and  that  in  cases  of  choaea  in  action 
capable  of  being  so  reduced,  the  property  belongs  absolutely  to  the 
wife  by  right  of  survivorship,  in  the  same  manner  as  it  does  in  case  of 
reversionary  choaea  in  action? 

§  1413.  In  respect  to  reversionary  choaea  i/n  aMion,  and  other 
reversionary  equitable  interests  of  the  wife,  in  personal  chattels, 
(although  not,  as  we  have  seen,  to  her  immediate  and  present  equit- 
able interests,'  in  chattels  real),  the  doctrine  has  been  for  a  long  time 
well  settled,  and  in  a  manner  most  favourable  to  her  rights  ;  ^  for  no 
assignment  by  the  husband,  even  with  her  consent,  and  joining  in  the 
assignment,  will  exclude  her  right  of  survivorship  in  such  cases.  The 
assignment  is  not,  and  cannot,  from  the  nature  of  the  thing,  amount 
to  a  reduction  into  possession  of  such  reversionary  interests ;  and  her 
consent,  during  the  covei*ture,  to  the  assignment,  is  not  an  act  obli- 


»  Pierce  v.  Thomley,  2  Sim.  167. 

3  Ellison  V,  Elwyn,  13  Simons,  309 ; 
Honner  v,  Morton,  3  Russell,  65  ;  Pardew 
V,  Jackson,  1  Russ.  70. 

'  AtUa,  §  1410. 

*  It  hais  been  held,  that  the  husband  may 
assign  his  wife's  contingent  reversionary 
interest  in  a  term  of  years,  held  in  trust  for 
her,  and  oust  her  of  her  equity.  On  that  oc- 
casion, the  Master  of  the  Rolls  (Sir  John 


Leach)  said  :  "  It  is  clear,  that  the  wife's 
contingent  legal  interest  in  a  term  may  be 
sold  by  her  husband ;  and  there  is  no  diffe- 
rence in  equity  between  the  legal  interest 
in,  and  the  trust  of,  a  term."  Donne  v. 
Hart,  2  Russ.  k  Mylne,  860  ;  ante,  §  1410. 
See  Major  v.  Lanslev,  2  Russ.  &  Mylne, 
865  ;  Purdew  v,  Jackson,  1  Huss.  1  ;  id. 
50. 
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gatory  upon  her.^  Nay,  in  such  a  case^  the  wife's  consent  in  court  to 
the  transfer  of  such  reversionary  interest  to  or  by  her  husband,  will 
not  be  allowed.  That  consent  is  not  acted  upon  by  the  court,  except 
where  she  is  to  part  with  her  equity  to  a  settlement,  or  with  her  own 
present  and  immediate  sepai*ate  property  ;  and  is  never  acted  on  for 
the  purpose  of  parting  with  her  reversionary  property,  or  with  her 
right  of  survivorship.^  If  the  assignment  could  be  deemed,  on  the 
paii  of  the  husband,  to  be  an  agreement  to  reduce  such  reversionary 
interest  into  possession ;  yet,  being  incapable  of  being  performed,  it 
could  not  be  treated,  upon  any  principle  of  equity,  as  if  it  had  been 
performed.  It  is  this  supposed  ability  of  the  husband  to  reduce  it 
into  possession,  which  constitutes  the  sole  ground  (if,  indeed,  that  is 
sufficient)  of  giving  effect  to  his  assignment  of  an  immediate  and  pre- 
sent equitable  interest  of  the  wife  against  her  right  of  survivorship, 
in  favour  of  a  purchaser  for  a  valuable  consideration. 

§  1414.  Thirdly.  The  equity  of  a  wife  to  a  settlement  will  not 
only  be  enforced,  in  regard  to  her  choaes  in  action  and  equitable 
interests  under  the  circumstances  above  mentioned,  against  the  bus* 
band  and  his  assignees,  where  he  or  they  are  plaintiffs,  seeking  aid 
and  relief  in  equity ;  but  it  ^vill  also  be  enforced  where  she  or  her 
trustee  brings  a  suit  in  equity  for  the  purpose  of  asserting  it.'  This 
was  formerly  matter  of  no  inconsiderable  doubt,  as  it  was  (not  un- 
naturally) supposed  that  the  jurisdiction  rested  solely  upon  the 
ground  that  parties  seeking  relief  in  equity  should  do  equity ;  and, 
if  they  were  not  seeking  any  relief,  then,  that  the  court  remained 
passive.  But  the  doctrine  is  now  firmly  established,  that,  whenever 
the  wife  is  entitled  to  this  equity  for  a  settlement  out  of  her  equitable 
interests  against  her  husband  or  his  assignees,  she  may  assert  it  in  a 
suit,  as  plaintiff,  by  bringing  a  bill  in  the  name  of  her  next  friend.^ 
And  certainly  there  is  much  good  sense  in  disallowing  any  distinctioB, 
founded  upon  the  mere  consideration,  who  is  plaintiff  on  the  record ; 
for  her  equity  is  precisely  the  same,  whether  she  is  plaintiff  or  whether 
she  is  defendant.  If  it  is  a  substantial  right,  it  ought  to  be  enforced 
in  her  favour  whenever  it  is  withheld  from  her. 

§  1415.  We  have  seen,  that,  when  the  husband  comes  into  a  court 
of  equity  for  relief,  as  to  any  property,  which  he  claims  in  her  right 
jure  mariti,  he  wUl  be  obliged  to  submit  to  the  terms  of  the  court, 
and  make  a  settlement  or  provision  for  her,  otherwise  the  court  will 
not  render  him  any  assistance.  If  he  does  not  choose  to  make  any 
such  settlement  or  provision,  the  court  will  not,  ordinarily,  take  from 

^  Hornsby  v.  Loe,  2  Mad.  16  ;  Purdew  '  Storgig  v.   Ghampneys,   5   Mylne  & 

V.  Jackson,  1  Ross.  1,  62,  67,  69,  70.  Craig,  99  to  107. 

9  Richards  v.  Chambers,   10  Yes.  580,  *  Ante,  §  1404 ;  Bosril  v.  Brandeiv  1 

686  ;  Pickard  v.  Roberts,  8  Mad.  886.  P.  Will.  458,  and  Mr.  Goz'a  note  (1). 
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him  the  income  and  interest  of  his  wife's  fortune,  so  long  as  he  is 
willing  to  live  with  her,  and  maintain  her,  and  there  is  no  reason  for 
their  living  apart.  The  most  the  court  will  do  under  such  circum- 
stances is,  to  secure  the  fund,  allowing  him,  whenever  it  is  deemed 
proper,  under  its  order  to  receive  the  income  and  interest.^  The 
effect  of  this  proceeding  is,  that  the  wife  will  have  the  chance  of 
taking  it  by  survivoi-ship.  But  where  the  husband  refuses  her  a 
maintenance,  or  deserts  her,  the  i-ule,  as  we  shall  presently  see,  is 
different.  The  like  doctrine,  subject  to  the  like  exceptions  and 
limitations,  is  applied  to  assignees  in  bankruptcy,  and  to  other 
general  assignees,  claiming  title  under  the  husband.  We  have 
already  seen,  that  a  voluntary  postnuptial  settlement,  made  by  a 
husband  upon  his  wife,  in  consideration  of  personal  property  having 
come  to  her  as  distributee  or  legatee,  will  be  upheld  in  equity,  even 
against  creditors,  if  it  be  a  reasonable  settlement,  and  such  as  a 
court  of  equity  would  have  enforced,  upon  a  bill  brought  for  the 
purpose,  in  favom-  of  the  wife. 

§  1416.  Let  us  pass,  in  the  next  place,  to  the  consideration  of  the 
circumstances  under  which  this  equity  to  a  settlement  may  be 
waived  or  lost.  And  here,  it  need  scarcely  be  said,  that,  if  the  wife 
is  already  amply  provided  for,  under  a  prior  settlement,  the  very 
motive  and  ground  for  the  interference  of  a  court  of  equity  in  her 
favour  is  removed.  But  she  will  not,  ordinarily,  be  barred  by  an 
inadequate  settlement,  unless  it  be  by  an  express  contract  made 
before  marriage.^ 

§  1417.  The  wife's  equity  for  a  settlement  is  generally  understood 
to  be  strictly  personal  to  her,  and  it  does  not  extend  to  her  issue, 
unless  it  has  been  asserted  and  perfected  by  her  in  her  lifetime.  If, 
therefore,  she  should  die,  entitled  to  any  equitable  interest,  and  leave 
her  husband,  and  her  children  are  unprovided  for  by  any  settlement, 
still,  her  husband  will  be  enabled  to  file  a  bill  to  recover  the  same, 
without  making  any  provision  for  the  children.*  In  truth,  the  equity 
of  the  children  is  not  an  equity  to  which  in  their  own  right  they  are 
entitled.  It  cannot,  therefore,  be  asserted  against  the  wishes  of  the 
wife,  or  in  opposition  to  her  rights.  The  court,  in  making  a  settle- 
ment of  the  wife's  property,  always  attends  to  the  ititerests  of  the 
children,  because  it  is  supposed  that,  in  so  doing  it  is  carrying  into 
effect  her  own  desires  to  provide  for  her  offspring.  But,  if  she  dis- 
sents, the  court  withholds  all  rights  from  the  children.*  But  the 
right  of  the  children  to  the  benefit  of  a  settlement  attaches  upon  the 
wife's  filing  a  bill  for  that  purpose ;  and  if  she  should  die,  pending 

»  Sleech  v.   Thorington,    2    Ves.    662 ;  »  Murray  v.  Elibank,   10  Ves.   84,  ^, 

Watkyns  v.  Watkyus,  2  Atk.  06,  98.  89 ;  s.  c.  13  Ves.  1,  8. 

*  Giacommetti  v,  Prodgers,  14  Eq.  253 ;  *  Hodgena  v.  Hodgens,  11  Bligh,  104  to 

8  Ch.  App.  338.  106. 
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the  proceedings,  without  waiving  the  right  to  a  settlement,  the 
children  may,  by  a  supplemental  bill,  enforce  their  claim. 

§  1418.  It  is  competent,  however,  for  the  wife  at  any  time  pend- 
ing the  proceedings,  and  before  a  settlement  under  the  decree  is 
completed,  or  at  least  before  proposals  are  made  under  that  decree, 
by  her  consent,  given  in  open  court  or  under  a  commission,  to  waive 
a  settlement,  and  to  agree  that  the  equitable  fund  shall  be  wholly  and 
absolutely  paid  over  to  her  husband.  In  such  an  event,  both  she 
and  her  children  will  be  deprived  of  all  right  whatsoever  in  and  over 
the  fund.  But  a  female  ward  of  the  Court  of  Chancery,  who  has 
been  married  without  its  authority,  and  in  contempt  of  it,  will  not  be 
allowed  by  the  court  to  dispense  with  a  settlement  out  of  her  pro- 
perty. On  the  contrary,  the  court  will  insist  upon  such  a  settlement 
being  made  by  the  husband,  notwithstanding  her  consent  to  the 
contrary.  And  the  court  will  often,  by  way  of  punishment,  in  gross 
cases,  do  what  it  is  not  accustomed  to  do  on  common  occasions, 
require  a  settlement  of  the  whole  of  the  wife^s  property  to  be  made 
on  her  and  her  children.^ 

§  1419.  The  equity  of  the  wife  to  a  settlement  may  not  only  be 
waived  by  her,  but  it  may  also  be  lost  or  suspended  by  her  own  mis- 
conduct* Thus,  if  the  wife  should  be  living  in  adultery,  apart  from 
her  husband,  a  court  of  equity  will  not  interfere,  upon  her  own  appU- 
cation,  to  direct  a  settlement  out  of  her  choses  in  actioriy  or  other 
equitable  interests ; '  for,  by  such  misconduct,  she  has  rendered  her- 
self unworthy  of  the  protection  and  favour  of  the  court.*  On  the 
other  hand,  a  court  of  equity  will  not,  in  such  a  case,  upon  the  appli- 
cation of  the  husband,  decree  such  equitable  property  of  the  wife  to 
be  paid  over  to  him  ;  for  he  is  at  no  charge  for  her  maintenance ;  and 
it  is  only  in  respect  to  his  duty  to  maintain  her,  that  the  law  gives 
him  her  fortune.* 

§  1419  d.  Where,  indeed,  the  wife  has  entitled  herself  to  a  settle- 
ment, and  it  has  been  decreed  by  a  court  of  equity,  there,  the  court 
will  not  withhold  or  vary  her  right  in  consequence  of  any  misconduct 
on  her  part,  even  although  the  decree  has  not  been  carried  into 
execution.     Nor  will  the  court  in  such  a  case,  at  the  instance  of  the 


^  Ibid.  ;  Like  v.  Beresford,  3  Yes.  506  ; 
Stackpole  v,  Beaumont,  3  Yes.  89,  08. 

3  So  where  the  wife  has  been  guilty  of 
fraud  in  inducing  creditor  to  loan  on  secu- 
rity of  the  property,  she  cannot  claim  a 
settlement  out  of  it  as  against  such  credi- 
tor. In  re  Lush's  Trusts,  4  Ch.  591  ; 
Sharpe  v.  Foy,  id.  35. 

'  But  see  Greedy  v.  Lavender,  14  Jurist, 
608  ;  13  Beavan,  62. 

*  Can-  V.  Estabrookc,  4  Yes.  146 ;  Ball 
V.  Montgomery,  2  Yes.  Jr.  197,  199  ;  Sid- 


ney V.  Sidney,  3  P.  WiD.  269.  But  if  the 
wife  be  a  ward  of  the  Court  of  Chancery, 
and  married  without  its  consent,  there, 
although  she  is  living  in  adultery,  the 
court  will  insist  on  a  settlement  for  a  con- 
tempt of  its  authority.  Ball  v,  Coutta,  1 
Yes.  ft  Beam.  302,  304.  And  in  case  of  a 
jointure,  or  articles  for  a  jointure  before 
marriage,  the  right  to  the  settlement  is  not 
forfeit^  by  the  adultery  of  the  wife.  Sid- 
ney V.  Sidney,  3  P.  Will.  269. 
5  Ibid. 
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husband  who  has  misconducted  himself,  entertain  a  suit  for  a  settle- 
ment against  the  wife  or  her  children,  and  thereby  relieve  him  from 
his  ordinary  duty  of  maintaining  them.^ 

§  1420.  But  we  must  be  careful  to  distinguish  between  an  appli- 
cation made  for  a  settlement  on  the  wife,  which  is  addressed  to  the 
equity  of  the  court,  and  which  is  administered  by  it,  8ud  spontCy 
upon  the  merits  of  the  pai-ties,  and  is  not  founded  in  any  antecedent 
vested  rights,  and  other  applications,  where  the  parties  stand  upon 
their  own  positive  vested  rights  under  a  settlement,  or  under  a  valid 
contract  for  a  settlement,  made  before  marriage.  In  the  latter  cases, 
courts  of  equity  cannot  refuse  to  protect  or  support  those  vested 
rights  on  account  of  any  misconduct  in  the  wife ;  and  it  will  be  no 
answer  to  a  suit,  brought  by  her  for  a  settlement  in  such  cases,  that 
she  has  been  guilty  of  adultery.^ 

§  1421.  Let  us,  in  the  next  place,  consider  under  what  circum- 
stances courts  of  equity  will  allow  alimony  to  a  mai'ried  woman. 
The  wife's  equity  already  mentioned,  as  it  is  ordinarily  administered 
against  her  husband,  or  against  his  particular  assignee,  for  a  valuable 
consideration,  is  by  decreeing  a  settlement,  which  secures  to  her  a 
provision  for  her  maintenance,  commencing  from  the  death  of  her 
husband.  When  the  same  equity  is  administered  upon  a  general 
assignment  of  his  property  in  bankruptcy,  or  otherwise,  the  settle- 
ment secures  a  present  and  immediate  provision  for  the  maintenance 
of  the  wife  ;  because  the  general  assignment  of  his  property  renders 
him  incapable  of  giving  her  a  suitable  support.  In  each  case,  the 
equity  is  administered  out  of  the  equitable  funds,  which  are  brought 
under  the  control  of  the  court,  and  are  subject  to  its  order.  The 
object  of  the  court,  in  each  case,  is  to  secure  to  her  a  maintenance 
out  of  such  equitable  funds,  whenever  she  stands  in  need  of  it. 

§  1422.  But  it  is  obvious  that  cases  may  arise  calling  for  relief  in 
favour  of  the  wife,  under  very  diflferent  circumstances  from  those 
above  stated.  Thus,  a  woman  may  be  totally  abandoned  and 
deserted  by  her  husband ;  or  she  may  be  driven  from  his  home, 
and  compelled  by  his  ill-treatment  and  cruelty  to  seek  an  asylum 
elsewhere.  The  question,  therefore,  may  arise,  whether,  under  such 
circumstances,  courts  of  equity  have  a  general  authority  to  decree 
alimony  to  the  wife,  when  she  is  left  without  any  other  adequate 


'  Uodgena  v.  Hodgens,  11  Bligh,  62, 
pp.  104  to  110. 

2  Sidney  v.  Sidney,  3  P.  Will.  269,  276, 
and  Mr.  Cox's  note  (2) ;  In  re  Walker,  1 
Lloyd  and  Goold,  326,  327.  But  it  seems 
that  a  covenant  before  marriage,  that  in 
case  of  any  separation  taking  place  between 
the  husband  and  wife,  the  husband  shall 
make  a  certain  provision  for  his  wife,  is 
void ;  as  it  may  oe  an  inducement  to  the 


wife  to  be  guilty  of  the  worse  conduct. 
Cocksedge  v.  Ck)cksedge,  14  Simons,  244. 
Under  22  k  23  Vict.  c.  61,  §  6,  the  court 
has  power  to  vary  settlements  upon  divorce, 
issue  being  living.  And  see  20  k  21  Vict, 
c.  85,  and  c.  108  ;  /?ir<j  Insole,  1  Eq.  470; 
Wilkinson  v.  Gibson,  4  Eq.  162,  that  wife 
is  entitled  absolutely  to  reversionary  inte- 
rests falling  in  after  judicial  separation  or 
dissolution. 
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means  of  maintenance.  To  this  question,  propounded  in  its  general 
form,  it. can  scarcely  be  said,  that,  according  to  the  result  of  the 
authorities,  an  answer  in  the  affirmative  can  be  given  in  positive 
teiTus.  Although  it  is  clearly  the  duty  of  the  husband  to  provide 
a  suitable  maintenance  for  his  wife,  if  it  is  within  his  power ;  yet 
according  to  the  course  of  the  authorities,  it  seems  not  to  be  an 
obligation  or  duty,  of  which  courts  of  equity  will  decree  the  specific 
performance,  by  directing  in  such  a  case  a  separate  maini^nance.^ 
The  proper  remedy  is  by  an  action  in  a  court  of  common  law,  to 
be  brought  against  the  husband  by  any  person  who  shall,  under 
such  circumstances,  supply  the  wife  with  necessaries  according  to 
her  rank  and  condition ;  for,  by  compelling  the  wife  thus  to  leave 
him,  the  husband  sends  her  abroad  with  a  general  credit  for  her 
maintenance.^  Or,  if  this  reliance  should  be  precarious,  the  wife 
may  make  an  application  to  the  proper  couil  for  a  decree,  or  for  a 
restitution  of  conjugal  rights  ;  and,  as  incident  thereto  (but  not,  as 
it  seems,  as  an  exercise  of  original  jurisdiction),  the  latter  court  may 
pronounce  decree  for  a  suitable  alimony.^ 

§  1423.  It  has,  indeed,  been  said,  that,  upon  a  writ  of  supplicavit 
in  chancery,  by  the  wife,  for  security  of  the  peace  against  her 
husband,  the  court  may,  as  an  incident  to  the  exercise  of  that 
jurisdiction,  decree  a  separate  maintenance  to  her.^  But  it  has 
been  also  said,  that  there  is  no  modern  instance  of  any  such  exercise 
of  authority.'^ 

§  1424.  But,  although  courts  of  equity  do  not  assert  any  general 
jurisdiction  to  decree  a  suitable  maintenance  for  the  wife  out  of  her 
husband's  property,  because  he  has  deserted  her  or  ill-treated  her,' 
yet,  on  the  other  hand,  they  do  not  abstain  altogether  from  inter- 
ference in  her  favour.^  Whenever  the  wife  has  any  equitable 
property,  within  the  reach  of  the  jurisdiction  of  courts  of  equity, 
they  will  lay  hold  of  it ;  and,  in  the  case  of  the  desertion  or  ill- 
treatment  of  the  wife  by  the  husband,  as  well  as  in  the  case  of  his 
inability  or  refusal  to  maintain  her,  they  will  decree  her  a  suitable 


1  Ball  V.  Montgomery,  2  Yes.  195,  196  ; 
Head  V.  Head,  3  Atk.  550  ;  Legard  v. 
Johnson,  3  Yes.  859  to  361. 

«  Guy  V,  Pearkea,  18  Ves.  196,  197  ; 
Harris  v,  Morris,  4  £sp.  41 ;  Hodges  v, 
Hodge.s,  1  Esp.  441  ;  Bolton  r.  Prentice, 
2  Str.  1214  :  Hindley  v.  Manjuia  of  West- 
ineath,  6  B.  &  C.  200,  213.  Where  not 
necessaries,  but  money  for  support,  is 
furnished,  it  seems  that  the  husband  may 
lie  compelled  in  equity  to  repay  the  amount, 
but  not  at  law.  Deare  t?.  Soutten,  9  Eq. 
151. 

'  Ball  V.  Montgomery,  2  Ves.  196. 

*  Duncan  v.  Duncan,  19  Yes.  394  ; 
Ijambert  v,  Lambert,  2  Bro.  Pari.  18,  by 
Tomlins ;  but  counsel,  ar^uciido,  p.  283  ; 


Fitz.  Nat.  Brev.  238,  239  ;  Gilb.  Forum 
Roman,  oh.  11,  p.  202 ;  In  re  Ann  Walker, 
1  Lloyd  k  Goold,  326,  327. 

*  2  Roper  on  Husb.  and  Wife,  ch.  22 
§  4,   p.    309,   note ;   Clancy  on   Married 
SVomen,  B.  5,  ch.  1,  pp.  453  to  455. 

^  During  the  time  of  the  Commonwealth 
in  England,  there  was  a  suspension  of  all 
ecclesiastical  tribunals,  and  their  powers 
were  conferred  on  the  commissioners  of 
the  great  seal,  who  then  exercised  the 
authority  to  decree  alimony,  according  to 
the  doctrines  of  the  ecclesiiiyBtical  law.  See 
Russell  V.  Bodvil,  1  Ch.  Rep.  186  ;  Whore- 
wood  V,  Whorewood,  1  Ch.  Cis.  250; 
Finch,  Ch.  163 ;  1  Ch.  Rep.  228. 

7  Head  r.  Head,  3  Atk.  295. 
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mainteuance  out  of  such  equitable  funds.^  The  general  ground  on 
which  this  jurisdiction  is  asserted  is,  that  the  law,  when  it  gives  the 
property  of  the  wife  to  the  husband,  imposes  upon  him  the  corre- 
sponding obligation  of  maintaining  her;  and  that  obligation  will 
fasten  itself  upon  such  equitable  property,  in  the  nature  of  a  lien 
or  titist,  which  courts  of  equity,  when  necessary,  will,  in  pursuance 
of  their  duty,  enforce.  J£  the  equitable  property  has  been  fraudu- 
lently transferredi  into  the  possession  of  the  husband,  or  of  a  third 
person  for  his  use,  the  same  equity  will  be  enforced  against  it  in 
their  hands ;  and  if  it  has  passed  into  the  possession  of  a  bond  Jide 
purchaser  without  notice,  the  other  property  of  the  husband  will  be 
held  liable  as  a  substitute.^ 

§  1425.  Courts  of  equity  will  also,  for  the  like  reasons,  interfere, 
and  decree  a  suitable  maintenance  to  the  wife,  under  the  like 
circumstances,  whenever  there  is  a  positive  agreement  between  the 
parties  for  the  purpose,  or  whenever  there  has  been  a  decree  for 
alimony  upon  proceedings  in  the  proper  courts.'  In  the  former 
case  no  more  is  done  than  in  other  cases  of  contract  between  parties, 
to  enforce  their  mutual  obligations  by  a  specific  performance.^  In 
the  latter  case,  it  would  seem  to  be  but  the  ordinary  equity  of 
carrying  into  effect  the  decree  of  a  competent  court  against  the 
property  of  a  party,  who  seeks  by  fraud  or  otherwise  to  evade  it.^ 
However,  it  was  held,  in  Stones  u  Cooke,  that  no  bill  ought  to  be 
maintained  in  equity  to  enforce  any  decree  for  alimony  in  the  Eccle- 
siastical Court,  after  the  death  of  the  wife.  The  reason  was  suggested 
that  alimony  was  the  proper  and  exclusive  subject  for  discussion  in 
the  Ecclesiastical  Courts,  whose  province  it  was  to  determine  what 
ought  to  be  the  amount,  .for  how  long  it  is  to  be  granted,  and  what 
operates  to  discharge  it.® 

§  1426.  This  equity  of  a  wife  to  a  maintenance,  out  of  her  own 
equitable  estate,  is  generally  confined  to  cases  of  the  nature  above 
mentioned,  that  is  to  say,  where  the  husband  abandons  or  deserts 
her ;  or  where  he  refuses  to  maintain  her ;  or  where,  by  reason  of 
his  insolvency,  he  is  incapable  of  affording  a  suitable  maintenance 


'  Nicols  V.  Danvers,  2  Vera.  671,  and 
Mr.  Raithby's  notes ;  Oxenden  v.  Oxen- 
den,  2  Vera.  493  ;  8.  c.  Prec.  in  Ch.  239 ; 
Williams  v.  Callow,  2  Vera.  762 ;  Lam- 
bert V,  Lambert,  2  Bro.  Pari.  18,  by  Tom- 
lins ;  Wnght  v,  Morley,  11  Ves.  20,  21, 
23 ;  Bullock  r.  Menzies,  4  Yes.  798,  799 ; 
Duncan  v,  Duncan,  19  Yes.  394,  396, 397. 

2  Colmer  v,  Colmer,  Mosel.  113 ;  Wat- 
kyns  V.  Watkyns,  2  Atk.  96. 

3  Angler  v.  Angier,  Free.  Ch.  479,  498 ; 
post,  §  1472. 

♦  Angler  v.  Angler,  Free.  Ch.  496  ; 
Lasbrook  v.  Tyler,  1   Ch.    44 ;   Head  v. 


Head,  8  Atk.  547,  548;  Watkyns  v. 
Watkyns,  2  Atk.  96 ;  Oxenden  v,  Oxen- 
den, 2  Yern.  493  ;  s.  c.  Free.  Ch.  239  ; 
Fletcher  v.  Fletcher,  2  Cox,  99,  102,  104 ; 
Legard  v.  Johnson,  3  Yes.  359  to  661. 

*  See  Mildmay  v.  Mildmay,  1  Yern.  63, 
54 ;  Whorewood  v.  Whorewood,  4  Ch. 
Cas.  260  ;  Fletcher  v.  Fletcher,  2  Cox, 
107 ;  Colmer  v.  Colmer,  Mosel.  121. 

'  8  Sim.  821,  note.  The  same  principle 
would  now  apply,  as  alimony  is  exclu- 
sively within  the  jurisdiction  of  the  Pro- 
bate, Admiralty,  and  Divorce  Division  of 
the  High  Court 
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for  her.  Unless  some  one  of  these  ingredients  exists,  courts  of  equity 
v/iW  decline  to  interfere.  If,  therefore,  the  separation  of  the  wife 
from  her  husband  is  voluntary  on  her  part,  and  is  caused  by  no 
cruelty  or  ill-treatment;  or  if  he  is  bond  fide  ready  and  willing 
and  able  to  maintain  her,  and  she,  without  good  cause,  chooses  to 
remain  separate  from  him;  or  if  she  already  has  a  competent 
maintenance ;  ^  in  all  such  cases,  courts  of  equity  will  afford  her  no 
aid  whatever  in  accomplishing  a  purpose,  which  is  deemed  subversive 
of  the  true  policy  of  the  matrimonial  law,  and  destructive  of  the 
best  interests  of  society.^  A  fortiori,  where  the  wife  has  eloped, 
and  is  living  in  a  state  of  adultery,  they  will  withhold  all  countenance 
to  such  grossly  immoral  conduct;  and  they  will  leave  the  wife  to 
bear,  as  she  may,  the  ordinary  results  of  her  own  infamous  abandon- 
ment of  duty.' 

§  1427.  It  was  formerly  considered  that  courts  of  equity  would, 
under  no  circumstances  whatever,  enforce  specific  performance  of 
deeds  of  separation  between  husband  and  wife,  on  the  ground 
that  such  separation  between  married  persons  is  against  pubUc 
policy.  "But  a  change  came  over  judicial  opinion  as  to  public 
policy,  other  considerations  arose,  and  people  began  to  think  that 
after  all  it  might  be  better  and  more  beneficial  for  married  people 
to  avoid  in  many  cases  the  expense  and  the  scajidal  of  suits  of 
divorce,  by  settling  their  differences  quietly  by  the  aid  of  friends 
out  of  court,  although  the  consequence  might  be  that  they  would 
live  separately,  and  that  was  the  view  carried  out  by  the  courts 
when  it  became  once  decided  that  separation  deeds  per  se  were 
not  against  public  policy."  ^  A  specific  performance  of  such  a  deed 
can  be  enforced  by  the  husband  against  the  wife,  and  at  the  instance 
of  the  wife  against  the  husband.'^  And  if  such  a  deed  of  separation 
has  been  executed,  and  the  parties  have  in  fact  lived  apart  for  a 
considerable  time,  the  right  for  either  party  to  apply  for  a  judicial 
separation  will  be  in  consequence  barred.®  And  if  either  party 
threatens  to  sue  for  restitution  of  conjugal  rights,  the  courts  of 
equity  have  power  to  issue  an  injunction  against  the  party  so 
threatening  to  sue.*^ 


*  Duncan  v.  Duncan,  19  Ves.  804  ;  s.  c. 
Cooper,  Eq.  224 ;  Bullock  v.  Menzies,  4 
Ves.  798  ;  Macaulay  v.  Phillips,  4  Ves.  19, 
10  ;  Watkyns  r.  Watkyns,  2  Atk.  97. 

a  Watkyns  v.  Watkyns,  2  Atk.  96 ; 
Ball  V.  Montgomery,  2  Ves.  Jr.  191,  198, 
199  ;  Can-  v.  Estabrooke,  4  Ves.  196. 

>  Wilkes  V.  Wilkes,  2  Dick.  791  ;  Wor- 
rall  V,  Jacob,  8  Meriv.  267 ;  Westraeath 
V.  Westmeath,  Jac.  126 ;  8.  c.  1  Dow.  519 
(N.  s.) ;  St.  John  v.  St  John,  11  Ves.  529  ; 
Frampton  v.  Frampton,  4  Beavan,  287, 
298. 


*  Per  Sir  G.  Jessel,  M.R.,  in  Besant  f. 
Wood,  12  Ch.  D.  606,  see  p.  620. 

*  Ibid. 

*  Ibid. 

7  Ibid.  The  change  in  judicial  opinion 
noted  in  the  text  dates  from  Wilson 
V.  Wilson,  1  H.  L.  C.  588.  See  also 
Flower  v.  Flower,  20  W.  R.  231  ;  Rowley 
V.  Rowley,  L.  R.  1  H.  L.  Sc  63 :  Gibhs 
V.  Harding,  8  £q.  490 ;  5  Ch.  336 ;  and 
especially  the  late  case.  Hart  v.  Hart,  IS 
Ch.  D.  670. 
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§  1428.  A  deed  of  separation  does  not  alter  the  legal  condition 
of  the  wife.  In  such  a  deed,  a  dura  casta  clause  is  not  within  the 
term  "  usual  covenants."  ^  A  court  of  equity  has  power  to  enforce 
specific  performance  of  an  agreement  for  such  a  deed,  and  for  the 
compromise  of  a  suit  in  the  Divorce  Court  without  infringing  the 
provisions  of  the  Judicature  Act  which  prohibit  interference  with 
proceedings  pending  in  another  branch  of  the  court.* 

§  1429.  Such  are  some  of  the  more  important  instances  of  the 
exercise  of  jurisdiction  by  courts  of  equity  in  regard  to  married 
women,  for  ^their  protection,  support,  and  relief,  in  some  of  which, 
they  are  merely  auxiliary  to  the  common  law ;  and  in  others,  again, 
they  proceed  upon  principles  wholly  independent,  if  not  in  contra- 
vention, of  that  system.  Upon  a  just  survey  of  the  doctrines  of 
courts  of  equity  upon  this  subject,  it  is  diiBcult  to  resist  the  impres- 
sion, that  their  interposition  is  founded  in  wisdom,  in  sound  morals, 
and  in  a  delicate  adaptation  to  the  exigencies  of  a  polished  and 
advancing  state  of  society.  And  here,  as  well  as  in  the  exercise  of 
the  jurisdiction  in  regard  to  infants  and  lunatics,  we  cannot  fail 
to  observe  the  parental  solicitude  with  which  courts  of  equity 
administer  to  the  wants,  and  guard  the  interests,  and  succour  the 
weakness  of  those,  who  are  left  without  any  other  protectors,  in  a 
manner  which  the  common  law  was  too  rigid  to  consider,  too 
indifferent  to  provide  for. 

§  1429  a.  The  learning  as  to  married  women,  which  formerly  con- 
stituted such  an  important  part  of  the  doctrines  of  Courts  of  Equity, 
has  lost  much  of  its  importance  by  the  passing  of  the  Married  Women*8 
Property  Act,  1882  (45  &  46  Vic.  c.  75),  which  consolidating  and 
amending  prior  Acts,  The  Married  Women's  Property  Act,  1870,and 
The  Married  Women's  Property  Amendment  Act,  1874,  enacts: 
1.  (1.)  A  married  woman  shall,  in  accordance  with  the  provisions  of  this 
Act,  be  capable  of  acquiring,  holding,  and  disposing  by  will  or  otherwise, 
of  any  real  or  personal  property  as  her  separate  property,  in  the  same 
manner  as  if  she  were  a  /erne  sole,  without  the  intervention  of  any 
trustee.  (2.)  A  married  woman  shall  be  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of  and  ^to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued,  either  in  con- 
tract or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  Bi^feme  sole, 
and  her  husband  need  not  be  joined  with  her  as  plaintiff  or  defendant, 
or  be  made  a  party  to  any  action  or  other  legal  proceeding  brought 
by  or  taken  against  her ;  and  any  damages  or  costs  recovered  by  her 
in  any  such  action  or  proceeding  shall  be  her  separate  property ;  and 
any  damages  or  costs  recovered  against  her  in  any  such  action  or 

1  Hart  V.  Hart,  18  Ch.  D.  670. 

2  Ibid. 

3    E 
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proceeding  shall  be  payable  out  of  her  separate  property,  and  not 
otherwise.^     (3.)  Every  contract  entered  into  by  a  manied  woman 
shall  be  deemed  to  be  a  contract  entered  into  by  her  with  i-espect  to 
and  to  bind  her  separate  property,  unless  the  contrary  be  shown.* 
(4.)  Every  contract  entered  into  by  a  married  woman  with  respect  to 
and  to  bind  her  separate  property  shall  bind  not  only  the  separate 
property  which  she  is  possessed  of  or  entitled  to  at  the  date  of  the 
contract,  but  also  all  separate  propei*ty  which  she   may  thereafter 
acquire.^ .  (5.)  Every  married  woman  carrying  on  a  trade  separately 
from  her  husband  shall,  in  respect  of  her  separate  property,  be  subject 
to  the  bankruptcy  laws  in  the  same  way  as  if  she  were  a  f&mA  sole. 
2.  Every  woman  who  marries  after  the  commencement  of  this  Act, 
shall  be  entitled  to  have  and  to  hold  as  her  separate  property  and  to 
dispose  of  in  manner  aforesaid  all  real  and  personal  propeiiy  which 
shall  belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by 
or  devolve  upon  her  after  marriage,  including  any  wages,  earnings, 
money,  and  property  gained  or  €U3quired  by  her  in  any  employment, 
trade,  or  occupation,  in  which  she  is  engaged  or  which  she  carries 
on  separately  from  her  husband,  or  by  the  exercise  of  any  literary, 
artistic,  or  scientific  skill.     By  section  3,  a  wife  who  lends  money 
to  her  husband  for  the    purpose   of   any  trade  or  business  carried 
on  by  him  or  otherwise,  is  put  in  exactly  the  same  position  as  a 
man  who  lends  money  to  a  tituler,  on  consideration  of  a  share  in 
the  profits,  under  BovilPs  Act,  28  &  29  Vict.  c.  86,  s.  5.     4.  The 
executiou  of  a  general  power  by  will  by  a  married  woman  shall  have 
the  effect  of  making  the  property  appointed  liable  for  her  debts 
and  other  liabiUtiefi  in   the    same   manner   as  her  separate   estate 
is  made  liable  under  this  Act.^    5.  Every  woman  married  before  the 


»  In  Weldon  r.  Window,  W.  N.  1884, 
p.  184,  it  was  held  by  Court  of  Appeal 
that  a  married  woman  under  this  sub- 
section can  sue  on  a  cause  of  action  arising 
before  the  Act,  In  Weldon  r.  Keal,  W. 
N.  1884,  p.  153,  it  was  held  by  the  Queen's 
Bench  Division  that,  by  virtue  of  this  sec- 
tion, a  man'ied  woman  became  discovert 
on  the  commencement  of  the  Act,  within 
the  meaning  of  s.  8  of  21  James  I.  c  1, 
and  that,  consequently,  the  Statute  of 
Limitations  only  begins  to  run  as  against 
her  from  that  date ;  but  see  Weldon  v. 
Riviere,  W.  N.  1884,  p.  184,  which  seems 
at  variance  with  aoove  decisions.  In 
Moore  v.  Mulligan,  W.  N.  1884,  p.  34,  it 
was  held  by  Mr.  J.  Matthew  that  this  Act 
does  not  allow  a  creditor  of  a  married 
woman  to  obtiiin,  under  Order  14,  an  un- 
conditional judgment  against  the  manied 
woman.  But  in  Perks  v.  Mylrea,  W.  N. 
1884,  p.  64,  it  was  held  by  Mr.  J.  Field, 
that   a  judgment    in    default    or   under 


Order  14  may  be  signed  against  a  married 
woman,  but  that  execution  can  only  issue 
against  her  separate  estate.  So  in  Jones  r. 
Arthur  Elderton,  A.  £.  Elderton,  third 
party,  W.  N.  1884,  p.  39,  it  was  held  that 
a  married  woman  having  no  separate 
estate  could  not  he  brought  in  as  third 
party  under  the  provisions  of  Order  16 
or  52. 

2  It  was  held  in  Conolan  tv  Leyland, 
W.  N.  1884,  p.  192,  by  Mr.  Justice  Chitty. 
that  this  sub-section  does  not  have  a 
retrospective  operation  so  as  to  include 
contracts  entered  into  before  the  Act  came 
into  operation,  though  by  her  conduct  after 
the  Act  she  mav  render  herself  liable  for 
contracts  entered  into  before  the  Act. 

3  This  altered  the  law  laid  down  by  the 
Court  of  Appeal  in  Pike  v.  Fitzgibbon,  17 
Ch.  D.  454. 

*  This  affirms  the  law  as  laid  down  by 
Hall,  V.  -C.  in  Godfrey  v.  Harben,  18  Ch.  D. 
216. 
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commeucement  of  this  Act  shall  be  entitled  to  have  and  to  hold  and 
to  dispose  of  in  manner  aforesaid  as  her  separate  property  all  real 
and  personal  property,  her  title  to  which,  whether  vested  or  con- 
tingent, and  whether  in  possession,  reversion,  or  remainder,  shall 
accrue  after  the  commencement  of  this  Act,  including  any  wages, 
earnings,  money,  and  property  so  gained  or  acquired  by  her  as  afore- 
said. Sections  6,  7,  8,  govern  investments  made  by  married  women 
in  the  public  stocks  or  funds,  or  in  the  shares  of  private  companies. 
Section  10.  If  such  investments  shall  have  been  made  by  a  married 
woman  by  means  of  monies  of  her  husband  without  his  consent,  the 
dividends  may  be  ordered  to  be  paid  to  the  husband.  The  same 
section  sets  aside  any  investment  made  by  the  husband  or  wife  for 
fraudulent  purposes.  By  section  11,  a  married  woman  may  effect 
a  policy  on  her  own  life,  or  on  the  life  of  her  husband,  for  her  separate 
use ;  and  a  woman  may  take  out  a  policy  of  life  assurance  expressed 
to  be  for  the  benefit  of  her  husband,  or  her  children,  or  both,  and 
in  like  manner  her  husband  may  take  out  a  policy  of  assurance 
expressed  to  be  for  the  benefit  of  his  wife,  or  of  his  children,  or  both, 
and  thereby,  whether  tmstees  be  appointed  or  not,  a  trust  shall  be 
created  in  favour  of  the  objects  therein  named,  and  the  monies  pay- 
able under  such .  policies  shall  not  form  part  of  the  estate  of  the 
insured ;  but  if  it  be  shown  that  the  policy  was  taken  out  to  defraud 
the  creditors,  the  latter  shall  be  entitled  to  recover  a  sum  equal  to 
the  premiums  paid.  12.  Every  woman,  whether  married  before  or 
after  this  Act,  shall  have  in  her  own  name  against  all  persons 
whomsoever,  including  her  husband,  the  same  civil  remedies,  and 
also  (subject,  as  regards  her  husband,  to  the  proviso  herein-after 
contained)  the  same  remedies  and  redress  by  way  of  criminal 
proceedings,  for  the  protection  and  security  of  her  own  separate 
property,  as  if  such  property  belonged  to  her  as  a  feme  sole,  but, 
except  as  aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue 
the  other  for  a  tort.  In  any  indictment  or  other  proceeding  under 
this  section,  it  shall  be  sufficient  to  allege  such  property  to  be  her 
property ;  and  in  any  proceeding  under  this  section  a  husband  or 
wife  shall  be  competent  to  give  evidence  against  each  other,  any 
.statute  or  rule  of  law  to  the  contrary  notwithstanding:  Provided 
always,  that  no  criminal  proceeding  shall  be  taken  by  any  wife 
against  her  husband,  by  virtue  of  this  Act,  while  they  are  living 
together,  as  to  or  concerning  any  property  claimed  by  her,  nor  while 
they  are  living  apart,  as  to  or  concerning  any  act  done  by  the 
husband  while  they  were  living  together,  concerning  property  claimed 
by  the  wife,  unless  such  property  shall  have  been  wrongfully  taken 
by  the  husband  when  leaving  or  deserting,  or  about  to  leave  or 

8  A  il  ' 
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desert,  his  wife.     13.  A  woman  after  her  marriage  shall  continue  to 
be  liable  in  respect  and  to  the  extent  of  her  separate  property  for  all 
debts  contracted,  and  all  contracts  entered  into  or  wrongs  committed 
by  her  before  her  marriage,  including  any  sums  for  which  she  may 
be  liable  as  a  contributory,  either  before  or  after  she  has  been  placed 
on  the  list  of  contributories,  under  and  by  virtue  of  the  Acts  relating 
to  joint  stock  companies  ;   and  she  may  be  sued  for  any  such  debt 
and  for  any  liability  in  dauiages'or  otherwise  under  any  such  contract, 
or  in  respect  of  any  such  wrong ;  and  all  sums  recovered  against  her 
in  respect  thereof,  or  for  any  costs  relating  thereto,  shall  be  payable 
out  of  her  separate  property ;  and,  as  between  her  and  her  husband, 
unless  there  be  any  contract  between  them  to  the   contrary,  her 
separate  property  shall  be  deemed  to  be  primarily  liable  for  all  such 
debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs  recovered  in 
respect  thereof:    Provided  always,  that  nothing  in  this  Act  shall 
operate  to  increase  or  diminish  the  liability  of  any  woman  manie<l 
before  the  commencement  of  this  Act  for  any  such  debt,  contract,  or 
wrong,  as  aforesaid,  except  as  to  any  separate  property  to  which  she 
may  become  entitled  by  virtue  of  this  Act,  and  to  which  she  would 
not  have  been  entitled  for  her  separate  use  under  the  Acts  hereby 
repealed  or  otherwise,  if  this  Act  had  not  passed.     14.  A  husband 
shall  be  liable  for  the  debts  of  his  wife  contracted,  and  for  all  con- 
tracts entered  into  and  wrongs  committed  by  her,  before  marriage, 
including  any  liabilities  to  which  she  may  be  so  subject  under  the 
Acts  relating  to  joint  stock  companies  as  aforesaid,  to  the  extent  of 
all  property  whatsoever  belonging  to  his  wife  which  he  shall  have 
acquired  or  become  entitled   to    from   or  through   his   wife,  after 
deducting  therefrom  any  payments  made  by  him,  and  any  sums  for 
which  judgment  may  have  been  bond  fide  recovered  against  him  in 
any  proceeding  at  law,  in  respect  of  any  such  debts,  contracts,  or 
wrongs  for  or  in  respect  of   which  his  wife  was  liable  before  her 
marriage  as  aforesaid ;   but  he  shall  not  be  liable  for  the  same  any 
further  or  otherwise  ;  and  any  court  in  which  a  husband  shall  be  sued 
for  any  such  debt  shall  have  power  to  direct  any  inquiry   or  pro- 
ceedings which  it  may  think  proper  for  the  purpose  of  ascertaining 
the  nature,  amount,  or  value  of  such  property :  Provided  always,  that 
nothing  in  this  Act  contained  shall  operate  to  increase  or  diminish 
the  liability  of  any  husband  mamed  before  the  commencement  of 
this  Act  for  or  in  respect  of  any  such  debt  or  other  liability  of  his 
wife   as   aforesaid.       Section    15    governs    suits    for    ante -nuptial 
liabilities.     16.   A  wife  doing  any  act  with  respect  to  any  property  of 
her  husband,  which,  if  done  by  the  husband  with  respect  to  property 
of  the  wife,  would  make  the  husband  liable  to  criminal  proceedings 
by  the  wife  under  this  Act,  shall  in  like  manner  be  liable  to  criminal 
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proceedings  by  her  husband.^  By  section  17,  questions  between 
husband  and  wife  as  to  property,  are  to  be  decided  in  a  summary 
way.  18.  A  married  woman  who  is  an  executrix  or  administratrix 
alone  or  jointly  with  any  other  person  or  persons  of  the  estate  of  any 
deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property 
subject  to  any  trust,  may  sue  or  be  sued,  and  may  transfer  or  join  in 
transferring  any  such  annuity  or  deposit  as  aforesaid,  or  any  sum 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  as  aforesaid,  or  any  share,  stock,  debenture, 
debenture  stock,  or  other  benefit,  right,  claim,  or  other  interest  of  or 
in  any  such  corporation,  company,  public  body,  or  society  in  that 
character,  without  her  husband,  as  if  she  were  a  feme  sole.  19. 
Nothing  in  this  Act  contained  shall  interfere  with  or  affect  any 
settlement  or  agreement  for  a  settlement  made  or  to  be  made, 
whether  before  or  after  marriage,  respecting  the  property  of  any 
married  woman,  or  shall  interfere  with  or  render  inoperative  any 
restriction  against  anticipation  at  present  attached  or  to  be  h^e- 
after  attached  to  the  enjoyment  of  any  property  or  income  by  a 
woman  under  any  settlement,  agreement  for  a  settlement,  will,  or 
other  instrument ;  but  no  restriction  against  anticipation  contained 
in  any  settlement  or  agreement  for  a  settlement  of  a  woman's 
own  property  to  be  made  or  entered  into  by  herself  shall  have  any 
validity  against  debts  contracted  by  her  before  marriage,  and  no 
settlement  or  agreement  for  a  settlement  shall  have  any  greater 
force  or  validity  against  creditors  of  such  woman  than  a  like  settle- 
ment or  agreement  for  a  settlement  made  or  entered  into  by  a 
man  would  have  against  his  creditors.^  By  section  20,  a  maiiied 
woman  having  separate  property  is  to  be  liable  to  the  parish  for 
the  maintenance  of  her  husband.  21.  A  married  woman  having 
separate  property  shall  be  subject  to  all  such  liability  for  the 
maintenance  of  her  children  and  grandchildren,  as  the  husband  is 
now  by  law  subject  to  for  the  maintenance  of  her  children  and  grand- 


^  In  the  Queen  v.  Brittleton  and  Bates, 
12  Q.  B.  D.  266,  it  was  held  that  the  evi- 
dence of  a  husband  could  not  be  received 
in  a  prosecution  against  his  wife  for  steal- 
ing his  goods ;  but  the  law  as  laid  down 
in  that  case  is  altered  by  the  Married 
"Women's  Property  Act,  1884,  which  pro- 
vides that  in  any  such  criminal  proceed- 
ings against  a  husband  or  a  wife  as  are 
anthonsed  by  the  Married  Women's  Pro- 
perty Act,  1882,  the  husband  and  wife 
respectively  shall  be  competent  and  admis- 
Bible  witnesses,  and,  except  when  defend- 
ant, compellable  to  give  evidence. 

'  The  form  of  judgment  under  this  section 
runs  as foUows  :  "Executors  to  be  limited 
to  such  separate  estate  as  the  defendant  is 
not  restrained  from  anticipating,   unless 


such  restraint  exists  under  any  settlement 
or  agreement  of  her  own  property  made  or 
entered  into  by  herself."  13  Q.  B.  D.  601. 
Formerly  the  clause  against  anticipation 
could  not  be  dispensed  with  even  by  the 
Court  of  Chancery,  and  even  where  it  was 
for  the  manifest  benefit  of  the  wife  that 
such  restraint  should  be  dispensed  with 
(Robinson  v.  Wheelwright,  21  Beav. 
214),  but  by  the  Conveyancing  Act, 
1881,  s.  39,  it  was  provided  that,  not- 
withstanding a  married  woman  is  re- 
strained from  anticipation,  the  court  may, 
if  it  thinks  fit,  where  it  appears  to 
the  Court  to  be  for  her  benefit,  by  judg- 
ment or  order,  with  her  consent,  bind  her 
interest  in  any  property. 
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children :  Provided  always,  that  nothing  in  this  Act  shall  relieve  her 
husband  from  any  liability  imposed  upon  him  by  law  to  maintain 
her  children  or  grandchildren.  23.  For  the  purposes  of  this  Act  the 
legal  personal  representative  of  any  married  woman  shall  in  respect 
of  her  separate  estate  have  the  same  rights  and  liabilities  and  be  sub- 
ject to  the  same  jurisdiction  as  she  would  be  if  she  were  living. 
24.  The  word  "  contract "  in  this  Act  shall  include  the  acceptance  of 
any  trust,  or  of  the  office  of  executrix  or  administratrix,  and  the 
provisions  of  this  Act  as  to  liabilities  of  married  women  shall  extend 
to  all  liabilities  by  reason  of  any  breach  of  trust  or  devastavit 
committed  by  any  married  woman  being  a  trustee  or  executrix  or 
administratrix  either  before  or  after  her  maniage,  and  her  husband 
shall  not  be  subject  to  such  liabilities  unless  he  has  acted  or  inter* 
meddled  in  the  trust  or  administration.  The  word  ''  property  "  in 
this  Act  includes  a  thing  in  action. 

1429  b.  An  important  case  as  to  the  construction  of  the  above  Act 
is  In  re  March,  Mander  v.  Harris.^  The  Court  of  Appeal  held 
(reversing  the  decision  of  Chitty,  J.),  that  in  the  case  of  the  will  of 
Mrs.  March,  made  before  the  coming  into  operation  of  the  Act,  by 
which  will  she  gave  all  her  real  and  personal  estate  to  Mr.  C.  T. 
Mander  and  James  Harris  and  Eliza  Harris  his  wife,  for  their  own 
use  and  benefit  absolutely,  although  the  testatrix  died  in  April,  1883, 
after  the  date  when  the  Act  came  into  operation.  For  the  purpose  of 
construction,  the  rules  which  prevailed  when  the  will  was  made  must 
be  obsei*ved,  under  which  rules  the  personal  property  would  have 
been  divided  into  moieties,  Mander  taking  one  half,  and  Harris  and 
his  wife  the  other  half,  as  one  person ;  but  the  statute  had  a  very 
important  effect  on  the  interest  of  Mrs.  Harris  in  that  share;  the 
moiety  of  herself  and  husband  was,  in  effect,  given  to  them  as  joint- 
tenants,  as  if  she  were  unmarried.  Practically,  therefore,  Mander 
would  take  one  half,  Mr.  Harris  would  take  one  quarter,  and  Mrs. 
Han*is  would  take  one  quarter  for  her  separate  use. 

>  W.  N.  1884,  p.  178. 
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§  1430,  1431.  Set-off  as  matter  of  equitable  jurisdiction. 
§  1432.  The  subject  affected  by  statutes. 
§  1433.  Lord  Mansfield's  ezpo^tion  of  the  subject 
§  1434.  Equity  decrees  set-off  under  peculiar  circumstances. 
§  1435.  Will  do  it  where  credit  is  given  in  faith  of  it 
§  1486.  Must  be  special  grounds  for  equitable  set-off. 
1 1436  a.  As  where  the  debts  are  mutaal,  and  one  merely  equitable. 
§  1437.  Will  not  set  off  debts  not  mutuid,  unless  special  equity. 
§  1437  a,  1437  b.  Where  peculiar  equities  intervene  between  the  parties,  court  will 
extend  the  doctrine. 
§  1438.  Compensation  in  the  civil  law. 
§  1439.  Was  regarded  as  resting  upou  natural  equity. 
§  1440.  Counter-claim  extinguished  in  civil  law. 
§1441.  In  civil  law  claims  for  specific  articles  set  off. 
§  1442.  Rights  of  sureties  to  set-off  in  civil  law. 
§  1443.  Debts  assigned  set-off  in  civil  law. 

§  1444.  Regret  that  courts  of  equity  have  not  adopted  these  maxims. 
§  1444  a.  Effect  of  Judicature  Act,  1873,  Order  19,  sect  3. 

§  1430.  It  remains  for  us  to  take  notice  of  a  few  other  matters, 
over  which  courts  of  equity  exercise  a  jurisdiction,  either  in  its  own 
nature  exclusive,  or,  at  least  exclusive  for  particular  objects,  and 
under  particular  circumstances.  Upon  these,  however,  our  com- 
mentaries will  necessarily  be  brief,  as  they  either  are  not  of  very 
frequent  occurrence,  or  they  are,  in  a  great  measure,  embraced  under 
the  heads  which  have  been  already  discussed. 

§  1431.  And,  in  the  first  place,  let  us  consider  the  subject  of 
Set-off,  as  an  original  source  of  equity  jurisdiction.^  It  is  not 
easy  to  ascertain  the  true  nature  and  extent  of  this  jurisdiction, 
since  it  has  been  materially  affected  in  its  practical  application  by 
the  statutes  of  2  Geo.  IL  ch.  22,  and  8  Geo.  II.  ch.  24,  in  regard  to 
set-off  at  law,  in  cases  of  mutual  unconnected  debts ;  ^  and  by  the 
more  enlarged  operation  of  the  bankrupt  laws,  in  regard  to  set-off, 
both  at  law  and  in  equity,  in  cases  of  mutual  debts  and  mutual 
credits.' 

§  1432.  It  was  said,  by  a  learned  chancellor,   that   before    the 

>  Set-off  was  formerly  called  Stoppage.  A.  B.  C. 

See  Downam  v.  Matthews,  Free.  Ch.  582 ;  '  See  stat  4  &  5  Anne,  ch.  17 ;  5  Geo.  I. 

Jefis  V.  Wood,  2  P.  WUl.  128,  129.  ch.  11 ;  6  Geo.  II.  ch.  80  ;  46  Geo.  III.  ch. 

»  See  Bac.  Abr.  by  Guillim,  title  Set-off,  135  j  6  Geo.  IV.  ch.  16. 
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statute  of  set-off  at  law,  and  the  statutes  of  mutual  debts  and  credits 
in  bankruptcy,  "  this  court  (that  is,  the  court  of  chancery  as  a  court 
of  equity)  was  in  possession  of  it  (i.  e,  the  doctrine  of  set-off),  as 
grounded  upon  principles  of  equity,  long  before  the  law  interfered. 
It  is  true,  where  the  court  does  not  find  a  natural  equity,  going 
beyond  the  statute  (of  set-off),  the  construction  is  the  same  in  equity 
as  at  law.  But  that  does  not  affect  the  geneiul  doctrine  upon  natural 
equity.  So,  as  to  mutual  debts  and  credits,  courts  of  equity  must 
make  the  same  construction  as  the  law.  But,  both  in  law  and  in 
equity,  that  statute,  enabling  a  pai*ty  to  prove  the  balance  of  the 
account,  upon  mutual  credit,  has  gone  much  farther  than  the  party 
could  have  gone  before,  either  in  law  or  in  equity,  as  to  set-off."  ^ 
This  is  not  a  very  instructive  account  of  the  doctrine ;  for  it  leaves  in 
utter  obscurity  what  were  the  particular  cases  in  which  courts  of 
equity  did  interpose  upon  principles  of  natural  equity.^ 

§  1433.  Lord  Mansfield  has  expressed  his  views  of  the  subject  of 
set-off  in  equity  in  the  following  language :  ''  Natural  equity  says, 
that  cross-demands  should  compensate  each  other,  by  deducting  the 
less  sum  from  the  greater ;  and  that  the  difference  is  the  only  sum 
which  can  be  justly  due.  But  pasitive  law,  for  the  sake  of  the 
forms  of  proceeding  and  convenience  of  trial,  has  said,  that  each 
must  sue  and  recover  separately,  in  separate  actions.  It  may  give 
light  to  this  case,  and  the  authorities  cited,  if  I  trace  the  law  relative 
to  the  doing  complete  justice  in  the  same  suit,  or  turning  the 
defendant  round  to  another  suit,  which,  under  various  circumstances 
may  be  of  no  avail.  Where  the  nature  of  the  employment,  trans- 
action, or  dealings,  necessarily  constitutes  an  account,  consisting  of 
receipts  and  payments,  debts  and  credits,  it  is  certain,  that  only 
the  balance  can  be  the  debt ;  and  by  the  proper  forms  of  proceeding 
in  courts  of  law  or  equity,  the  balance  only  can  be  recovered.  After 
a  judgment,  or  decree  'to  account,'  both  parties  are  equally  actors. 
Where  there  were  mutual  debts  unconnected,  the  law  said,  they 
should  not  be  set-off;  but  each  must  sue.  And  courts  of  equity 
followed  the  same  rule,  because  it  was  the  law  ;  for,  had  they  done 
otherwise,  they  would  have  stopped  the  course  of  law  in  all  cases 
where  there  was  a  mutual  demand.  The  natural  sense  of  mankind 
was  first  shocked  at  this  in  the  case  of  bankrupts;  and  it  was 
provided  for  by  4  Anne,  ch.  17,  §  1,  and  5  Geo.  II.  ch.  30,  §  28. 
This  clause  must  have,  everywhere,  the  same  constmction  and  effect ; 
whether  the  question  arises  upon  a  summary  petition,  or  a  formal 
bill,  or  an  action  at  law.     There  can  be  but  one  right  construction  ; 

1  Lord  Eldon  in  JEx  parte  StephoDs,  II      law,  as  to  set-off,  are  well  samiDed  up  in 
Ves.  27  ;  Ex  parte  Blagden,  19  Yes.  467.         Mr.  Eyans's  edition  of  Pothier  on  ObUfi^ 
-  The  general  principles  of  the  £nglish      tions,  Vol.  2,  p.  112,  No.  IS. 
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and,  therefore,  if  courts  differ,  one  must  be  wrong.  Where  there  was 
no  bankruptcy,  the  injustice  of  not  setting  oflF  (especially  after  the 
death  of  either  party)  was  so  glaring,  that  Parliament  interposed  by 
2  Geo.  II.  ch.  22,  and  8  Geo.  II.  ch.  24,  §  5.  But  the  provision  does 
not  go  to  goods,  or  other  specific  things  wrongfully  detained.  And, 
therefore,  neither  courts  of  law  nor  equity  can  make  the  plaintiff,  who 
sues  for  such  goods,  pay  first  what  is  due  to  the  defendant ;  except  so 
far  as  the  goods  can  be  construed  a  pledge ;  and  then  the  right  of 
the  plaintiff  is  only  to  redeem."  ^ 

§  1434.  If  this  be  a  true  account  of  the  matter,  then  it  would 
seem  that  courts  of  equity  did  not,  antecedently  to  the  statutes  of 
set-off,  exercise  any  jurisdiction  as  to  set-off,  unless  some  peculiar 
equity  intervened,  independently  of  the  mere  fact  of  mutual,  uncon- 
nected accounts.  As  to  connected  accounts  of  debt  and  credit,  it 
is  certain,  that  both  at  law  and  in  equity,  and  without  any  reference 
to  the  statutes,  or  the  tribunal  in  which  the  cause  was  depending, 
the  same  general  principle  prevailed,  that  the  balance  of  the  accounts 
only  was  recoverable ;  which  was,  therefore,  a  virtual  adjustment 
and  set-off  between  the  parties.*  But  there  is  some  reason  to  doubt, 
whether  Lord  Mansfield's  statement  of  the  jurisdiction  of  equity  in 
cases  of  set-off  is  to  be  understood  in  its  general  latitude,  and 
without  some  qualifications.  It  is  true  that  equity  generally  follows 
the  law,  as  to  set-off;  but  it  is  with  limitations  and  restrictions. 
If  there  is  no  connection  between  the  demands,  then  the  rule  is, 
as  it  is  at  law.  But,  if  there  is  a  connection  between  the  demands, 
equity  acts  upon  it,  and  allows  a  set-off  under  particular  circum- 
stances.^ 

§  1435.  In  the  first  place,  it  would  seem,  that,  independently  of 
tbe  statutes  of  set-off,  courts  of  equity,  in  virtue  of  their  general 
jurisdiction,  are  accustomed  to  grant  relief  in  all  cases,  where, 
althougb  there  are  mutual  and  independent  debts,  yet  there  is  a 
mutual  credit  between  the  parties,  founded,  at  the  time,  upon  the 
existence  of  some  debts  due  by  the  crediting  party  to  the  other. 
By  mutual  credit,  in  the  sense  in  which  the  terms  are  here  used, 
yte  are  to  understand,  a  knowledge  on  both  sides  of  an  existing 
debt  due  to  one  party,  and  a  credit  by  the  other  party,  founded  on, 
and  trusting  to  such  debt,   as  a  means  of  discharging  it.^    Thus, 


1  Green  v.  Farmer,  4  Biirr.  2220,  2221. 

'  Dale  V.  SoUet,  4  Burr.  2133. 

'  Whitaker  v.  Rush,  Ambler,  407,  408, 
and  Mr.  Blunt's  note  (4) ;  Eawson  v. 
Samuel,  1  Craig  k  PhUliiw,  161,  172, 
178 ;  Clark  v.  Cort,  1  Crafij  &  PhiUips, 
54  ;  JEx  parte  Knight  and  Raymond,  20 
£q.  515. 

^  See  Ez  parte  Prescott,  1  Atk.  229. 
In  Hankey  v.  Smith  (3  T.  R.  507,  note), 


it  seems  to  have  been  thought  by  the 
court,  that  to  constitute  mutual  credit 
within  the  Bankrupt  Acts,  it  is  not  neces- 
sary that  the  parties  mean  particularly 
to  trust  to  each  other  in  each  transaction. 
Therefore,  where  a  bill  of  ezchauge, 
accepted  by  A.,  got  into  the  hands  of  B., 
and  B.  bouffht  sugars  of  A.,  intending 
to  cover  the  bill,  it  was  held  to  be  a  case 
of   mutual  credit,   although  A.   did  not 
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for  example,  if  A.  should  be  indebted  to  B.  in  the  sum  of  £10,000 
on  bond,  and  B.  should  borrow  of  A.  £2000  on  his  own  bond,  the 
bonds  being  payable  at  different  times,  the  nature  of  the  transac- 
tion would  lead  to  the  presumption  that  there  was  a  mutual  credit 
between  the  parties,  as  to  the  £2000,  as  an  ultimate  set-off,  'pro 
tanto,  from  the  debt  ^of  £10,000.  But  if  the  bonds  were  both 
payable  at  the  same  time,  the  presumption  of  such  a  mutual  credit 
would  be  converted  almost  into  an  absolute  certainty.  Now,  in 
such  a  case,  a  court  of  law  could  not  set  off  these  independent  debts 
against  each  other  ;  but  a  court  of  equity  would  not  hesitate  to  do 
so,  upon  the  ground  either  of  the  presumed  intention  of  the  parties, 
or  of  what  is  called  a  natural  equity.^  If,  in  such  a  case,  there 
should  be  an  express  agreement  to  set  off  the  debts  against  each 
other,  pro  tanto,  there  could  be  no  doubt  that  a  court  of  equity 
would  enforce  a  specific  performance  of  the  agreement,  although  at 
the  common  law,  the  party  might  be  remediless.^ 

§  1436.  In  the  next  place,  as  to  equitable  debts,  or  a  legal  debt  on 
one  side,  and  an  equitable  debt  on  the  other,  there  is  great  reason  to 
believe,  that,  whenever  there  is  a  mutual  credit  between  the  parties, 
touching  such  debts,  a  set-off  is,  upon  that  ground  alone,  maintainable 
in  equity  ;  although  the  mere  existence  of  mutual  debts,  without  such 
a  mutual  credit,  might  not,  even  in  a  case  of  insolvency,  sustain  it' 
But  the  mere  existence  of  cross«demands  will  not  be  sufficient  to 
justify  a  set-off  in  equity.^    Indeed,  a  set-off  is  ordinarily  allowed  in 


know  that  the  bill  was  in  B.'s  hands. 
Lord  Kenyon  said,  the  mutnal  credit  was 
constituted  by  taking  the  bill  on  the  one 
hand  and  sellinff  the  sugars  on  the  other 
hand  ;  to  which  nuller,  J.,  assented.  The 
distinction  between  a  mutual  debt  and 
a  mutual  credit  is,  in  this  view,  extremely 
nice.  In  Trench  v,  Fenn  (Coke,  Bank. 
Laws,  569,  4th  edit.  ;  544,  5th  edit  ;  s.  c. 
3  Doug.  257),  Mr.  Justice  Bnller  said : 
Wherever  there  is  a  trust  between  two 
men  on  each  side,  that  makes  a  mutual 
credit  In  Olive  v.  Smith  (5  Taunt  60), 
Mr.  Justice  Oibbs  said,  that  Lord  Mans- 
field, in  Trench  v.  Fenn,  adopted  it  as  a 
principle,  that,  wherever  there  is  a  mutual 
trust,  that  is,  wherever  one  party,  being 
indebted  to  another,  intrusts  tluit  other 
with  goods,  it  is  a  case  of  mutual  credit 
See  also  Atkinson  v.  Elliot  (7  T.  R.  876) ; 
Olive  V.  Smith  (5  Taunt  67,  68).  In  Key 
V,  Flint  (8  Taunt  23),  Mr.  Justice  DaUas 
said,  that  mutual  credit  meant  somethinff 
different  from  mutual  debts.  Mutuu 
credit  must  mean  mutual  trust.  In  Rose 
17.  Hart  (8  Taunt  499,  506),  the  court 
narrowed  the  extent  of  former  decisions, 
and  held,  that,  in  order  to  constitute  a 
mutual  credit,  the  demands  must  be  of 
such  a  nature  as  must  terminate  in  cross- 
debts.     See  Easum  v,  Cato,  5  B.  &  Aid. 


861 ;  Astley  v.  Gumey,  4  C.  P.  (Ex.  Ch.) 
714. 

^  Lord  Lanesborough  v,  Jone^  1  P. 
Will.  826  ;  Ex  parU  Flint,  1  Swanst  33, 
34 ;  Downam  v,  Matthews,  Prec.  Ch.  580, 
582.  See  also  a  decision  of  Lonl  Hale, 
cited  in  Chapman  v.  Derby,  1  Vem.  117 ; 
Jeffs  V.  Wood,  2  P.  WilL  128,  129 ;  Meli- 
orucchi  v.  Kojsl  Exchange  Ass.  Co.,  1 
Eq.  Abr.  8,  pL  8  ;  8.  c.  Ambler,  408,  note 
by  Mr.  Blunt ;  James  v,  Kynnier,  5  Ves. 
110 ;  Hawkins  v.  Freeman,  2  £q.  Abr.  10, 
pL  10. 

*  Jeffs  V.  Wood,  2  P.  WiU.  128,  129  ; 
Whitaker  v.  Rush,  Ambler,  408  ;  Haw- 
kins V.  Freeman,  2  £q.  Abr.  10,  pL  10. 
It  seems  an  agreement  to  allow  set-off  of 
price  of  goods  bought  against  calls  on 
shares  in  a  limited  company  is  void  under 
the  Companies  Acts,  and  will  not  be  en- 
forced. PeUatt's  Case,  2  Ch.  527  ;  Black 
k  Co.'s  Case,  8  Ch.  254.  See  Gitb's  k 
West's  Case,  10  Eq.  312. 

'  See  Lord  Lanesborough  v.  Jones,  1 
P.  WilL  326  ;  Cunon  v,  African  Com- 
pany, 1  Vem.  122,  Mr.  Raithby's  note  ; 
Jeffs  V.  Wood,  2  P.  Will.  128,  129; 
Ryall  V,  Rowles,  1  Ves.  875,  376 ;  &  c. 
1  Atk.  185. 

*  Rawson  v.  Samuel,  1  Cndg  k  Phil- 
lips, 161,  178,  179 ;  Whyte  ».  aBrien,  1 
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equity  only  when  the  party,  seeking  the  benefit  of  it  can  show  some 
equitable  ground  for  being  protected  against  his  adversary's  demand 
— ^the  mere  existence  of  cross-demands  is  not  sufficient.  A  fortiori  a 
court  of  equity  will  not  interfere,  on  the  ground  of  an  equitable  set- 
off, to  prevent  the  party  from  recovering  a  sum  awarded  to  him  for 
damages  for  a  breach  of  contract,  merely  because  there  is  an  unsettled 
account  between  him  and  the  other  party,  in  respect  to  dealings 
arising  out  of  the  same  contract.^ 

§  1436  a.  However,  where  there  are  cross-demands  between  the 
parties,  of  such  a  nature,  that  if  both  were  recoverable  at  law  they 
would  be  the  subject  of  a  set-off;  then,  and  in  such  a  case,  if  either 
of  the  demands  be  a  matter  of  equitable  jurisdiction,  the  set-off  will 
be  enforced  in  equity.^  As,  for  example,  if  a  legal  debt  is  due  to  the 
plaintiff  by  the  defendant,  and  the  defendant  is  the  assignee  of  a 
l^al  debt  due  to  a  third  person  from  the  plaintiff,  which  has  been 


Simons  k  Stu.  651.     In  the  case  of  Raw- 
son   V.    Samuel,    Lord    Cottenham    said  : 
"We  speak  familiarly  of  equitable  set- 
off,  as  aistin^puahed  from  tne  set-off  at 
law  ;  but  it  wiU  be  found,  that  this  equit- 
able   set-off   exists  in    cases    where    the 
party  seeking  the  benefit  of  it  can  show 
some  equitable  sround  for  being  protected, 
against   his    adversary's    demand.      The 
mere  existence  of   cross-demands  is  not 
sufficient,  Whvte  v.   O'Brien  (1  S.  k  S. 
511) ;  although  it  is  difficult  to  find  any 
other  ^ound  for  the  order,  in  Williams 
V.  XNaTies  (2  Sim.  461),  as  reported.     In 
the  present  case  there  are  not  even  cross- 
demands,  as  it  cannot  be  assumed  that 
the  balance  of  the  accoimt  will  be  found 
to  be  in  favour  of  the  defendants  at  law. 
Is  there,  then,  any  equity  in  preventing  a 
par^  who  has  recovered  damages  at  law, 
nrom  receiving  them,  because  ne  may  be 
found  to  be  indebted,  upon  the  balance  of 
an  unsettled  account,  to  the  party  against 
whom  the  damages  have  been  recovered. 
Suppose  the  balance  should  be  foimd  to  be 
due  to  the  plaintiff  at  law,  what  compensa- 
tion can  be  made  to  him  for  the  injury  he 
must  have  sustained  by  the  delay  ?    The 
jury  assess  the  damans  as  the  compensa- 
tion   due   at   the  tmie  of  their  verdict. 
Their  verdict  may  be  no  compensation  for 
the  additional  iivjuiy  which  the  delay  in 
payment  .may  occasion.    What  equity  have 
the  plaintiffs  in  the  suit  for  an  account  to 
be  protected  against  the  damages  awarded 
against   them?    If   they   have    no  such 
eqnitv,  then  there  can  be  no  good  ground 
for  tine   injunction.     Several  cases   were 
cited  in  support  of  the  injunction ;  but  in 
every  one  of  them,   except  Williams  v. 
Davies,  it  will  be  found  that  the  equity  of 
the  bill  impeached  the  title  to  the  legal 
demand.     In  Beasley  v.  Arcy  (2  Sch.  k 
Leir.  408,  n.),  the  tenant  was  entitled  to 


redeem  his  lease  upon  payment  of  the 
rent  due  ;  and  in  ascertaining  the  amount 
of  such  rent,  a  sum  was  deducted  which 
was  due  to  the  tenant  from  the  landlord 
for  damage  done  in  cutting  timber.  Both 
were  ascertained  sums,  and  the  equity 
against  the  landlord  was,  that  he  ought 
not  to  recover  possession  of  the  farm  for 
non-payment  of  rent  whilst  he  owed  the 
tenant  a  sum  for  damage  to  that  same 
farm.  In  O'Connor  v.  Spraight  (1  Sch.  & 
Lefr.  305),  the  rent  paia  formed  part  of 
a  complicated  account ;  and  it  was  impos- 
sible, without  taking  the  account,  to  as- 
certain what  sum  the  tenant  was  to  pay 
to  redeem  his  lease.  In  Hx  parte  Stephens 
(11  Ves.  24),  the  term  *  equitable  set-off' 
is  used ;  but  the  note  having  been  given 
under  a  misrepresentation,  and  a  conceal- 
ment of  the  lact  that  the  party  to  whom 
it  was  given  was  at  the  time  largely  in- 
debted to  the  party  who  gave  it,  the  note 
was  ordered  to  be  delivered  up  as  paid. 
In  Piggott  V.  Williams  (6  Mad.  95),  the 
complamt  against  the  solicitor,  for  negli- 

fence,  went  directly  to  impeach  the 
emand  he  was  attempting  to  enforce. 
In  Lord  Cawdor  v.  Lewis  (1  Y.  k  Coll. 
427),  the  proposition  is  too  largely  stated 
in  the  marginal  note  ;  for,  in  the  case,  the 
action  for  mesne  profits  was  brought 
against  the  plaintiff,  who  was  held,  as 
against  the  aefendant,  to  be,  in  equity, 
entitled  to  the  land.  None  of  these  cases 
furnish  any  groimds  for  the  injunction  in 
the  case  before  me. " 

^  Rawson  v.  Samuel,  1  Cr.  &  Ph.  172, 
177  to  180.  There  is  no  equity  to  retain  a 
sum  due,  because  cross-demands  to  larger 
amount  are  about  falling  due.  Jefiryes  v, 
Aajra,  Ac.,  Bank,  2  Eq.  674  j  Smith 
Fleming  k  Co.'s  Case,  1  Ch.  538. 
2  Qarke  v.  Cort,  1  Cr.  k  Ph.  154,  160. 
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duly  assigned  to  himself,  a  court  of  equity  will  set  off  the  one  against 
the  other,  if  both  debts  could  properly  be  the  subject  of  a  set-off  at 
law.^     But  except  under  special  circumstances,  courts  of  equity  have 
never  allowed  cross-demands  existing  in  different  rights  to  be  set  the 
one  against  the  other,  although  agreement,  express  or  implied,  may 
confer  that  right.^     Nor  would  the  mere  fact  of  the  cross-demand 
existing  of  itself  give  equitable  jurisdiction,  nor  the  mere  fact  that 
one  of  the  demands  was  held  by  a  trustee,  that  is  to  say,  that 
one  of  the  demands,  though  still  a  legal  demand,  was,  as  regards 
beneficial  ownership  the  property  of  the  person  who  was  liable  to  the 
other  demand.^    And  where  an  equitable  chose  in  action  has  been 
assigned,  the  debtor  cannot  set  off  against  the  assignee  a  debt  which 
has  accrued  to  him  from  the  assignor  since  the  notice  of  assignment, 
though  resulting  from  a  contract  entered  into  previously  unless  from 
the  nature  of  the  transaction  it  appears  to  have  been  intended  by  the 
original  parties  that  the  one  should  be  set  off  against  the  other.^ 

§  1437.  Thus,  courts  of  equity,  following  the  law,  will  not  allow  a 
set-off  of  a  joint  debt  against  a  separate  debt,  or  conversely,  of  a 
separate  debt  against  a  joint  debt ;  or,  to  state  the  proposition  more 
generally,  they  will  not  allow  a  set-off  of  debts  accruing  in  different 
rights.  But  special  circumstances  may  occur  creating  an  equity, 
which  will  justify  even  such  an  interposition.^  Thus,  for  example,  if 
a  joint  creditor  fraudulently  conducts  himself  in  relation  to  the  sepa- 
rate property  of  one  of  the  debtors,  and  misapplies  it,  so  that  the 
latter  is  drawn  in  to  act  differently  from  what  he  would  if  he  knew 
the  facts,  that  will  constitute,  in  a  case  of  bankruptcy,  a  sufficient 
equity  for  a  set-off  of  the  separate  debt,  created  by  such  misapplica- 
tion against  the  joint  debt*  So,  if  one  of  the  joint  debtors  is  only  a 
surety  for  the  other,  he  may,  in  equity,  set  off  the  separate  debt  due 
to  his  principal  from  the  creditor ;  for  in  such  a  case,  the  joint  debt 


^  Ibid.  ;  Williams  v.  Dsvies,  2  SimoDs, 
461.  Notice  of  assignment  of  equitable 
dkow  in  action  cuts  off  right  of  set-off  as 
to  debt  falling  dae  thereafter,  though 
on  contract  made  before  such  notice ; 
such  contract  not  appearinj^  to  be  made 
with  special  reference  to  right  of  set-off. 
Watson  V.  Mid- Wales  R.  Co.,  2  C.  P. 
593.  For  a  case  where  the  debtor  was 
held  estopped  in  equity  from  claiming  a 
lien  or  set-off  as  against  the  assignee  of 
a  cAow  in  action,  see  £x  parte  Universal 
L.  Ass.  Co.,  10  Eq.  458. 

'  Freeman  v.  Lomas,  9  Hare,  109.  See 
the  judgment  of  Turner,  L,J.,  then  V.-C, 
at  p.  118.  Chapman  v.  Derby,  2  Meriv. 
117 ;  Jones  v.  Marsop,  3  Hare,  568 ; 
Middleton  r.  Pollock,  20  Eq.  29. 

'  Middleton  v.  Pollock,  20  Eq.  29.  See 
judgment  of  Sir  G.  Jessel,  M.R.,  at  p.  36. 
See  also  Rawson  v.  Samuel,  Cr.  k  Ph.  161  ; 


Cochrane  v,  Meen,  9  C.   B.    N.    S.  448, 
seems  to  hare  been  wrongly  decided. 

*  Watson  V.  Mid- Wales  Railway  Com- 
pany, 2  C.  P.  693. 

*  JSte  parte  TwQgood,  11  Ves.  517 ; 
Addis  r.  Knight,  2  Meriv.  121  ;  Harvey  n 
Wood,  5  Mad.  460 ;  Vulliamy  r.  Noble,  8 
Meriv.  617  ;  Whitaker  v.  Rush,  Ambler, 
407 ;  Bishon  v.  Church,  3  Atk.  691 ; 
Medlicot  v.  Bowes,  1  Ve&  208  ;  Stammen 
V.  Elliot,  4  Eq.  675  ;  8  Ch.  195.  Where 
a  partner  has  allowed  his  sepazate  debt  to 
be  set  off  a^inst  the  firm*s  debt,  e<|uity 
will  give  rebef  against  such  set  off.  Piercy 
V,  Fynney,  12  Eq.  69. 

'  Sk  parte  Stephens,  11  Yes.  24 ;  & 
parte  Blagden,  19  Yes.  466,  467  ;  ExmsrU 
Hanson,  12  Yes.  848 ;  Ynlliamy  «.  l^ble, 
3  Meriv.  621  ;  Bechenraise  v.  Lewis,  7  C. 
P.  872. 
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is  nothing  more  than  a  security  for  the  separate  debt  of  the  prin- 
cipal ;  and,  upon  equitable  considerations,  a  creditor  -who  has  a  joint 
security  for  a  separate  debt,  cannot  resort  to  that  security  without 
allowing  what  he  has  received  on  the  separate  account  for  which  the 
other  was  a  security.^  Indeed,  it  may  be  generally  stated,  that  a 
joint  debt  may,  in  equity,  be  set  off  against  a  separate  debt,  where 
there  is  a  clear  series  of  transactions,  establishing  that  there  was  a 
joint  credit  given  on  account  of  the  separate  debt.^ 

§  1437  a.  It  has  been  already  suggested,  that  courts  of  equity  will 
extend  tlie  doctrine  of  set-off,  and  claims  in  the  nature  of  set-off, 
beyond  the  law  in  all  cases,  where  peculiar  equities  intervened 
between  the  parties.^  These  are  so  very  various  as  to  admit  of  no 
comprehensive  enumeration.  Some  cases,  however,  illustrative  of 
the  doctrine,  may  readily  be  put.  Thus,  if  an  agent,  having  a  title 
to  an  estate,  should  allow  his  principal  to  expend  money  upon  the 
estate  without  any  notice  of  that  title,  he  will  not  be  permitted,  after 
a  recovery  at  law  in  ejectment,  to  maintain  an  action  at  law  against 
the  principal  for  mesne  profits ;  but  courts  of  equity  will  require, 
that,  to  the  extent  of  the  improvements,  there  shall  be  a  set-off  or 
compensation  allowed  to  the  principal,  against  the  mesne  profits.*  So, 
if  an  agent  in  his  own  name  should  procure  a  policy  of  insurance  to 
be  underwritten  for  his  principal,  he  will  be  personally  liable  for  the 
premium  of  insurance  to  the  underwriters ;  and  if  he  has  also  in  his 
own  name  procured  another  policy  to  be  underwritten  for  the  same 
principal,  and  a  loss  occurs  under  the  latter  policy,  on  which  he  sues 
the  underwriters,  they  may,  in  equity,  if  not  at  law,  set  off  the 
premiums  due  on  the  first  policy  against  such  loss. 

§  1437  b,  A  pei*8on  who  purchases  goods  from  a  factor  who  sells 
them  in  his  own  name  can  set  off  a  debt  due  to  him  from  the  factor 
personally  in  the  same  way  as  if  the  factor  were  the  principal,  unless 
the  purchaser  has  notice  that  the  factor  was  not  the  principal,  nor  is 
this  right  affected  by  the  fact  that  the  factor  on  selling  in  his  own 
name  without  disclosing  the  agency  was  acting  in  contravention  of 
the  express  directions  of  his  principal.^  But  the  executors  of  a  testa- 
trix are  not  entitled  to  set  off  against  a  man  who  is  but  a  debtor  and 


^  Ex  parU  Hanson,  1 2  Yes.  346  ;  s.  o. 
18  Ves.  252. 

«  VuUiamy  r.  Noble,  3  Moriv.  621,  593, 
617,  618. 

'  So  it  seems  the  debt  due  to  a  trustee  of 
bankrupt  under  a  Bankruptcy  Act  may  be 
pleadea  as  equitable  set-off  by  the  bank- 
nipt  who  has  acquired  the  whole  interest 
of  such  trustee  W  annulling  the  bank- 
ruptcy, though  such  annulling  was  subse- 
qneut  to  date  which  fixed  the  right  of  set- 
off at  law.  Bailey  v.  Johnson,  6  Ex.  279. 
A  debt  from  a  factor  who  becomes  bank- 


rupt, arising  from  mutual  credits  as  to  the 
sale  of  the  goods,  &c.,  does  not,  it  seems, 
constitute  an  equitable  set-off  against  claim 
of  principal  for  unliquidated  damages, 
though  defendant  supposed  factor  was  the 
principal.  Turner  v.  Thomas,  6  C.  P. 
610. 

*  Lord  Cawdor  v.  Lewis,  1  Younge  k 
Coll.  427,  433.  See  Money  penny  v.  Bris- 
towe,  2  Russ.  Sc  Mylne,  117. 

*  Ex  parte  Dixon,  in  re  Henley,  4  Ch. 
D.  138.  See  Semenson  v.  Biinsley,  18 
C.  B.  (K.  8.)  467. 
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a  residuary  legatee  of  the  testatrix  to  the  amount  of  the  debt  against 
the  share  of  the  debtor.^  Nor  can  a  director  of  such  a  company  set 
off  against  a  claim  for  a  breach  of  trust  any  money  due  to  him  from 
the  company.' 

§  1438.  We  may  conclude  this  very  brief  review  of  the  doctrine  of 
set-off,  as  recognized  in  courts  of  equity,  a  doctrine,  which  is  practi- 
cally of  rare  occurrence  in  cases  not  within  the  statutes  of  set-off, 
either  at  law  generally,  or  in  bankruptcy,  by  a  few  remarks  upon  the 
same  subject,  as  it  is  found  recognized  in  the  civil  law.  In  the  latter, 
the  doctrine  was  well  known  under  the  title  of  compensation,  whidi 
may  be  defined  to  be  the  reciprocal  acquittal  of  debts  between  two 
persons,  who  are  indebted,  the  one  to  the  other ;  ^  or,  as  it  is  perhaps 
better  stated  by  Pothier,  compensation  is  the  extinction  of  debts,  of 
which  two  persons  are  reciprocally  debtors  to  one  another,  by  the 
credits  of  which  they  are  reciprocally  creditors  to  one  another*  The 
civil  law  itself  expressed  it  in  a  still  more  concise  form.  "  Compen- 
satio  est  debiti  et  crediti  inter  se  contributio."  ^ 

§  1439.  The  civil  law  treated  compensation  as  founded  upon  a 
natui*al  equity,  and  upon  the  mutual  interest  of  each  party  to  have 
the  benefit  of  the  set-off,  rather  than  to  pay  what  he  owed,  and  then 
to  have  an  action  for  what  was  due  to  himself.  ''  Ideo,  compensatio 
necessaria  est,  quia  interest  nostra  potius  non  solvere,  quam  solutum 
repetere."  ^  Baldus  adds  another  and  very  just  reason,  that  it  avoids 
circuity  of  action.  "  Quod  potest  brevius  per  unum  actum,  expediri 
compensando,  incassum  protraheretur  per  plures  solutiones  et  repe- 
titiones."  ^ 

§  1440.  It  has  been  truly  said,  that  the  doctrine  of  set-off  has  been 
borrowed  from  the  Roman  jurisprudence.  But  there  are  several 
important  differences  between  compensation  in  the  civil  law,  and  set- 
off in  our  law.®    In  the  first  place,  in  our  law,  if  the  party  has  a  right 


*  In  re  Hodgson,  Hodgson  v.  Fox,  9 
Ch.  D.  673. 

-  In.  re  Carriage  Supply  Association, 
W.  N.  151. 

a  Domat,  Civil  Law,  B.  4,  tit  2,  §  1, 
art.  1. 

*  Pothier  on  Oblig.  by  Evans,  n.  687 
[n.  622  of  French  editions^,  Pothier  has 
examined  the  whole  subject  with  great 
ability,  and  given  a  full  exposition  of  tho 
doctrines  of  the  civil  law,  m  his  Treatise 
on  Obligations,  Pt.  3,  ch.  4,  nn.  587  to 
(S05  [nn.  622  to  640  of  French  editions], 

»  Dig.  Lib.  16,  tit.  2,  1.  1. 

«  Dig.  Lib.  16,  tit.  2,  1.  8.  See  also 
Inst.  Lib.  4,  tit.  6,  §  30.      . 

7  Cited  by  Pothier  on  Oblig.  n.  587  [n, 
623  of  French  editions]. 

"  Mr.  Chancellor  Kent,  in  Duncan  v. 
Lyon  (8  Johns.  Ch,  859),  used  the  follow- 
ing language:   "The  doctrine  of  set-off 


was  borrowed  from  the  doctrine  of  com- 
pensation in  the  civil  law.     Sir  Thomas 
Clarke  shows  the  analogy  in  many  re- 
spects,    on  this  point,  between  the  two 
systems ;    and  the  general  rules  in  the 
allowance  of  compensation  or  set'off  by 
the  civil  law,  as  well  as  by  the  law  of  those 
countries  in  which  that  system  is  followed, 
are  the  same  as  the  English  law.     To 
authorise  a  set-off,  the  debts  must  be  be- 
tween the  parties,  in  their  own  rigbt,  and 
must  be  of  the  same  kind  or  quality,  aod 
be  clearly  ascertained  or  liquidated.   They 
must  be  certain  and  determinate  debts. 
[Dig.  16,  tit.  2  de  Compensationibus,  Code, 
Lib.  4,  tit.  81,  1.  14,  and  Code,  Lib.  5, 
tit.  21,  1.  1 ;  Ersk.  Inst  Vol.  2,  625,  527; 
Pothier,   Trait,   dee  Oblig.   Nos.  687  to 
606  ;  Ferriere  sur  Inst.  torn.  6, 110, 118.  j" 
Whitaker  v  Rush,  Ambler,  407. 
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of  set-off  be  is  not  bound  to  exercise  it ;  and  if  he  does  not  exercise 
it,  he  is  at  liberty  to  commence  an  action  afterwards  for  his  own 
debt^  But  in  the  civil  law  it  was  otherwise ;  for  the  cross-debt  to 
the  same  amount  was  by  mere  operation  of  law,  and  independent  of 
the  acts  of  the  parties,  extinguished.'^  In  support  of  this  doctrine  there 
are  many  texts  of  the  civil  law.  "  Posteaquam  .placuit  inter  omnes, 
id  quod  invicem  debet ur,  ipso  jure  compensari.^  Unusquisque  cre- 
ditorem  suum,  eundemque  debitorem,  petentem  summovet,  si  paratus 
est  compensare.^  Si  totam  petas,  plus  petendo  causa  cadis.^  Si  quis 
igitur  compensare  potens,  solverit,  condicere  poterit,  quasi  indebito 
fioluto." « 

§  1441.  In  the  next  place,  in  our  law,  till  the  Judicature  Act,  1878, 
the  light  of  compensation  or  set-off  was  confined  to  debts,  properly  so 
called,  or  to  claims  strictly  terminating  in  such  debts.  In  the  civil 
law,  the  right  was  more  extensive ;  for  not  oidy  might  debts  of  a 
pecuniary  nature  be  set  off  against  each  other,  but  debts  or  claims  for 
specific  articles  of  the  same  nature  (as  for  corn,  wine,  or  cotton)  might 
also  be  set  off  against  each  other.  All  that  was  necessary  was  that 
the  debt  or  claim  to  be  compensated,  should  be  certain  and  determi- 
nate, and  actually  due,  and  in  the  same  right,  and  of  the  same  kind, 
as  that  on  the  other  sideJ  The  general  rule  was :  "  Aliud  pro  alio, 
invito  creditori,  solvi  non  potest.®  Ejus,  quod  non  ei  debetur,  qui 
convenitur,  sed  alii,  compensatio  fieri  non  potest^  Quod  in  diem 
debetur,  non  compensabitur,  antequam  dies  venit,  quanquam  dan 
oporteat^^  Compensatio  debiti  ex  pari  specie,  et  causa  dispari,  admit- 
titur ;  velut,  si  pecuniam  tibi  debeam,  et  tu  mihi  pecuniam  debeas, 
aut  firumentum,  aut  caetera,  hujusmodi,  licet  ex  diverso  contractu, 
compensare  vel  deducere  debes."  ^^  The  only  exception  to  the  rule 
was,  in  cases  of  deposits ;  for  it  was  said  :  "  In  causa  depositi  compen- 
sationi  locus  non  est ;  sed  res  ipsa  reddenda  est.*'  ^^ 

§  1442.  In  another  provision  of  the  civU  law,  we  may  distinctly 
trace  an  acknowledged  principle  of  equity  jurisprudence  upon  the 
same  subject.^^  The  rule  that  compensation  should  be  allowed  of 
such  debts  only  as  were  due  to  the  party  himself,  and  in  the  same 


»  Pothier,  by  Evans,  App.  112,  No.  13  ; 
Baskervillo  v.  Brown,  2  Burr.  1229. 

»  Pothier  on  Oblig.  n.  699  [636]  ;  1 
Domat,  B.  4,  tit  2,  §  8,  art  4. 

»  Dig.  lib.  16,  tit  2,  1.  21  ;  Pothier, 
Bind.  Lib.  16,  tit  2,  n.  8. 

^  Dig.  Lib.  16,  tit.  2,  L  2 ;  Pothier, 
Pand.  Lib.  16,  tit  2,  n.  1. 

*  Pothier,  Pand.  Lib.  16,  tit  2,  n.  3. 

•  Ibid.  n.  6 ;  Dig.  Lib.  16,  tit  2,  1.  10, 

§1. 

7  Pothier  on  Oblig.  nn.  688,  690  [nn. 

628,  626,  of  the  French  editions] ;  Pothier, 
P^d.  Lib.  16,  tit  2,  nn.  11  to  24  ;  Cod. 


Lib.  4,  tit  31,  1.  141. 

8  Pothier  on  Oblig.  n.  688  [n.  623,  of 
the  French  editions]  ;  Dig.  Lib.  12,  tit  1, 
1.  2,  §  1. 

9  Cod.  Lib.  4,  tit  31,  1.  9 ;  Pothier, 
Pand.  Lib.  16,  tit  2,  n.  15. 

»»  Dig.  Lib.  16,  tit.  2,  1.  7  ;  Pothier, 
Pand.  Lib.  16,  tit  2,  n.  12. 

"  Pothier,  Pand.  Lib.  16,  tit  2,  n.  22. 

12  Pothier,  Pand.  lib.  16,  tit  2,  b.  8  ; 
Cod.  Lib.  4,  tit  81,  1.  11 ;  1  Domat,  Civ. 
Law,  B.  4,  tit  2,  §  2,  art  6. 

»3  ArUe,  §  1347. 
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right,  had  an  exception  in  the  case  of  sui*eties.  A  person  who  was 
sarety  for  a  debt,  might  not  only  oppose,  as  a  compensation,  what 
was  due  from  the  creditor  to  himself,  but  also  what  was  due  to  the 
principal  debtor.  "  Si  quid  a  fidejussore  petatur,  sequissimum  est 
eligere  fidejussorem,  quod  ipsi,  an  quod  reo  debetur,  compensare 
malit ;  sed  etsi,  iitrumque  velit  compensare,  audiendus  est."  ^ 

§  1443.  There  was  another  exception  in  the  civil  law,  which  has 
not  received  the  same  favour  in  ours.  It  was  generally  true,  that  a 
debt,  due  from  the  creditor  to  a  third  person,  could  not  be  insisted  on 
by  the  debtor,  as  a  compensation,  even  with  the  assent  of  such  third 
person  ;  ''  Creditor  compensare  non  cogitur  quod  alii,  quam  debitori 
suo,  debet ;  quamvis  creditor  ejus  pro  eo,  qui  convenitur  ob  debitum 
proprium  velit  compensare."  -  Yet,  where  the  debtor  had  procured 
a  cession  or  assignment  of  the  debt  of  such  third  person,  he  might, 
after  notice  to  the  creditor,  insist  upon  it  by  way  of  compensation. 
"  In  rem  suam  procurator  datus,  post  litis  contestationem,  si  vice 
mutua  conveniatur,  aequitate  compensation  is  utetur."  ^ 

§  1444.  These  may  suffice,  as  illustrations  of  the  civil  law  on  the 
subject  of  compensation  or  set-off.     The  general  equity  and  reason- 
ableness of  the  principles  upon  which  the  Roman  superstructure  is 
founded,  make  it  a  matter  of  regret,  that  they  have  not  been  trans- 
ferred to  their  full  extent  into  our  system  of  equity  jurisprudence. 
Why,  indeed,  in  all  cases  of  mutual  debts,  independently  of  any 
notion  of  mutual  credit,  courts  of  equity  should  not  have  at  once 
supported  and  enforced  the  doctrine  of  the  universal  right  of  set-off, 
as  a  matter  of  conscience  and  natural  equity,  it  is  not  easy  to  say. 
Having  affirmed  the  natural  equity,  it  seems  difficult  to  account  for 
the  ground  upon  which  they  have  refused  the  proper  relief  founded 
upon  it.     The  very  defect  of  the  remedy  at  law  furnishes  an  almost 
irresistible  reason  for  such  equitable  relief.     The  doctrine  of  compen- 
sation has,  indeed,  been  felicitously  said  to  be  among  those  things 
quce  jure  aperto  nituntur,*    The  universality  of  its  adoption  in  all 
the  systems  of  jurisprudence,  which  have  derived  their  origin  from 
Roman   fountains,   demonstrates   its   persuasive   justice  and   sound 
policy.^     The  common  law,  in  rejecting  it  from  its  bosom,  seems  to 
have  reposed  upon  its  own  sturdy  independence,  or  its  ov^^n  stem 


»  Dig.  Lib.  16,  tit.  2,  1.  5 ;  Pothier, 
Pand.  Lib.  16,  tit.  2,  n.  16 ;  Pothier  on 
Oblig.  n.  596  [631]. 

«  Dig.  Lib.  16,  tit.  2,  1.  18 ;  Pothier, 
Pand.  Lib.  16,  tit.  2,  n.  16  ;  Pothier  on 
Oblig.  n.  694  [629]. 

»  Dig.  Lib.  16,  tit  2,  1.  18  ;  Pothier, 
Pand.  lib.  16,  tit  2,  n.  15  ;  Pothier  on 
Oblig.  n.  594  [n.  629  of  the  French  edi- 
iionfi]. 

*  S(Be  Mr.  Blnnt's  note  to  Whitaker  v. 


Rush,  Ambler,  408,  note  (6). 

*  See  Pothier  on  Oblig.  Pt.  3,  ch.  4. 
nn.  587  to  605  [nn.  622  to  640  of  the 
French  editions] ;  1  Stair's  Inat  B.  1,  ch. 
18,  §  6  ;  Ersk.  Inst  B.  S,  tit  4,  ^  11  to 
20 ;  Heinecc  Elem.  Juris.  Germ.  lAh.  % 
tit  17,  §  475.  As  to  set-off  in  the  ad- 
ministration of  estates,  see  Taylor  v.  l^j- 
lor,  20  £q.  155 ;  AGddleton  v.  F^ock, 
20  £q.  29  ;  White  v,  Ck)rdweU,  SO  Eq. 
644.  ^ 
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indifference.  But  the  marvel  is,  that  courts  of  equity  should  have 
hesitated  to  foster  it,  when  their  own  principles  of  decision  seem  to 
demand  the  most  comprehensive  and  liberal  action  on  the  subject. 

§  1444  a.  By  the  Judicature  Act,  1873,  Order  XIX.,  sect.  3,  it  is 
provided  that  a  defendant  in  an  action  may  set-off  or  set  up  by  way 
of  counter-claim  against  the  claims  of  the  plaintiff  any  right  or  claim, 
whether  such  set-off  or  counter-claim  sound  in  damages  or  not,  and 
such  set-off  or  counter-claim  shall  have  the  same  effect  as  a  statement 
of  claim  in  a  cross-action,  so  as  to  enable  the  court  to  pronounce  a 
final  judgment  in  the  same  action,  both  on  the  original  and  on  the 
cross-claim.  But  the  court  or  a  judge  may,  on  the  application  of  the 
plaintiff  before  trial,  if  in  the  opinion  of  the  court  or  judge  such  set- 
off or  counter-claim  cannot  be  conveniently  disposed  of  in  the  pending 
action,  or  ought  not  to  be  allowed,  refuse  permission  to  the  defendant 
to  avail  himself  thereof 
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CHAPTER  XXXIX, 

ESTAJ3LISHING   WILLS. 

§  H45.  Courts  of  equity  have  only  an  incidental  jurisdiction  of  wills. 

§  1446, 1447.  Mode  of  proceeding  in  such  cases. 

§  1448.  Proving  a  will  in  chancery. 

§  1449.  Original  wiU  may  be  removed  into  chancery. 

§  1449  a,  1449  h.  The  present  state  of  the  law  discussed. 

§  1445.  It  has  been  already  stated,  in  another  part  of  these  com- 
mentaries, that  the  proper  jurisdiction,  as  to  the  validity  of  last  wills 
and  testaments,  belongs  to  other  tribunals.  Where  a  will  respects 
personal  estate,  it  belongs  to  the  Court  of  Probate ;  and  where  it 
respects  real  estate,  it  belongs  to  the  courts  of  common  law.  But, 
although  this  is  regularly  true,  and  courts  of  equity  will  not  io  an 
adversary  suit,  entertain  jurisdiction  to  determine  the  validity  of  a 
will ;  ^  yet,  whenever  a  will  comes  before  them,  as  an  incident  in  a 
cause,  they  necessarily  entertain  jurisdiction  to  some  extent  over  the 
subject ;  and  if  the  validity  of  the  will  is  admitted  by  the  parties  or 
if  it  is  otherwise  established  by  the  proper  modes  of  proof,  they  act 
upon  it  to  the  fullest  extent.^  If  either  of  the  parties  should  after- 
wards bring  a  new  suit,  to  contest  the  determination  of  the  validity 
of  the  will  so  proved,  the  Court  of  Equity,  which  has  so  determined 
it,  would  certainly  grant  a  perpetual  injunction.^ 

§  1446.  The  usual  manner  in  which  courts  of  equity  proceed  in 
such  cases  is  this.  If  the  parties  admit  the  due  execution  and  vali- 
dity of  the  will,  it  is  deemed  ipso  facto  sufficiently  proved.  If  the 
will  is  of  personal  estate,  and  a  probate  thereof  is  produced  from  the 
proper  court,  that  is  ordinarily  deemed  sufficient.  But  if  the 
parties  are  dissatisfied  with  the  probate,  and  contest  the  validity 
of  the  will,  the  court  of  equity,  in  which  the  controversy  is  depend- 
ing, will  suspend  the  determination  of  the  cause,  in  order  to  enable 
the  parties  to  try  its  validity  before  the  proper  tribunal,^  and  will 

1  AnU,  S§  184,238  ;  Sheffield  v.  Ducheaa  ^  Sheffield  v.  Duchess  of  Buddn^^am- 
of  Buckhighamsbire,   1  Atk.   628  ;  Pern-      shire,  1  Atk.  628. 

berton  v,  Pemberton,  13  Ves.  297  ;  Jones  ^  As  to  the  jurisdiction  of  a  ooort  of 

V.  Jones,  8  Meriv.  161,  170.     See  Barker  chancery^  in  determining  upon  the  Talidity 

V.  Ray,  2  Russ.  63.  of  a  wul,  which  had  been  regnlariy  ad- 

2  See  Morrison  v.  Arnold,  19  Yes.  670,  mitted  to  probate  In  the  Ecclesiastical 
671.  Court,  and  from  which  no  appeal  had  been 
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then  govern  itself  by  the  result.^  If  the  will  is  of  real  estate, 
aad  its  validity  is  contested  in  the  cause,  the  court  will,  in  like 
manner,  direct  its  validity  to  be  ascertained,  either  by  directing  an 
issue  to  be  tried,  or  an  action  of  ejectment  to  be  brought  at  law  ;  and 
will  govern  its  own  judgment  by  the  final  result.^  If  the  will  is  esta- 
blished in  either  case,  a  perpetual  injunction  may  be  decreed.^ 

§  1447.  But  it  is  often  the  primai*y,  although  not  the  sole,  object 
of  a  suit  in  equity,  brought  by  devisees  and  others  in  interest,  to 
establish  the  validity  of  a  will  of  real  estate ;  and  thereupon  to  obtain 
a  perpetual  injunction  against  the  heir-at-law,  and  others,  to  restrain 
them  from  contesting  its  validity  in  future.^  In  such  cases  the  juris- 
diction, exercised  by  courts  of  equity,  is  somewhat  analogous  to  that 
exercised  in  cases  of  bills  of  peace ;  and  it  is  founded  upon  the  like 
considerations  in  order  to  suppress  interminable  litigation,  and  to  give 
security  and  repose  to  titles.^  In  every  case  of  this  sort,  courts  of 
equity  wiU,  unless  the  heir  waives  it,  direct  an  issue  of  devisavit  vel 
non,  to  ascertain  the  validity  of  the  will.*    According  to  the  course 


taken,  see  the  important  case  of  Allen  v. 
McPhereon,  1  H.  L.  C.  191. 

^  Sheffield  v.  Duchess  of  Backingham- 
shire,  1  Atk.  628 ;  S  Wooddes.  LecL  59, 
p.  477. 

'  fbld.  ;  Attomey-OeneTal  u.  Turner, 
Ambler,  587. 

»  Leighton  v.  Leighton,  1  P.  Will.  671. 

*  Bootle  V.  Blundell,  19  Ves.  494,  509 ; 
Leighton  v.  Leighton,  1  P.  WilL  671 ; 
Colton  V.  Wilson,  8  P.  Will.  192 ;  Devon- 
sher  V,  Kewenhi^,  2  Sch.  &  Lefr.  199  ; 
Harris  v,  Cotterell,  8  Meriv.  678,  679; 
Monison  v.  Arnold,  19  Yes.  670,  671. 

^  AtUe,  §§  853,  859.  The  heir-at-law 
cannot  come  into  equity,  for  the  purpose 
of  having  an  issue  to  try  the  yahdity  of 
the  wiU  at  law,  unless  it  is  by  consent ; 
for  he  may  bring  an  ejectment.  But  if 
there  are  any  impediments  to  the  proper 
trial  of  the  merits  on  such  an  ejectment, 
he  may  come  into  equity  to  have  them 
removed.  Jones  v.  Jones,  8  Meriv.  161, 
170 ;  Bates  v.  Graves,  2  Yes.  Jr.  288  ;  1 
Powell  on  Devises,  by  Jarman,  ch.  15,  p. 
628,  note  (1).  Courts  of  ecjuity  do  not 
seem  to  have  any  direct  or  onginal  antho- 
xitf  to  establish  the  validity  of  a  will  of 
real  estate,  per  se,  but  only  as  incidental 
to  some  other  object,  as  carrying  into  effect 
trusts,  marshalling  assets,  &c.  For,  if  no 
obstacles  intervene,  the  devisee,  if  he  has 
a  legal  estate,  may  sue  at  law.  If,  after 
reputed  trials  at  law,  in  such  a  case,  the 
will  is  established  by  a  satieififtctory  verdict 
and  judgment,  courts  of  equity  wiU  then 
intedere,  and  grant  a  perpetual  injunction 
tpinst  the  heir  to  prevent  endless  litiga- 
tion, as  it  does  in  other  cases.  Bootle  v, 
Blundell,  19  Yes.  502. 

*  Pemberton  v.  Pemberton,  11  Yes.  58 ; 
8.  c.  13  Yes.  290 ;  Dawson  v,  Chater,  9 


Mod.  90 ;  Levy  «.  Levy,  3  Mad.  245  ; 
Cooke  V.  Cholmondeley,  2  Mac.  k  Gk)rd. 
18  ;  Cooke  v.  Turner,  15  Sim.  611 ;  Bootle 
V,  BlundeU,  19  Yes.  501,  502.  The  fol- 
lowing extract  from  the  report  of  the 
chancery  commissioners  to  Parliament,  in 
March,  1826,  and  the  explanatory  paper 
of  Mr.  Beames  (p.  84),  shows  very  dis- 
tinctly the  practice  of  the  courts  of  equity 
in  establishing  wills  :  ''In  a  suit  for 
establishing  a  will,  the  heir-at-law  is,  by 
the  long-established  practice  of  the  court, 
entitled  to  an  issue,  demsavU  vel  nan. 
But  he  cannot  be  compelled  to  decide 
whether  he  will  or  not  require  such  issue, 
until  the  hearing  of  the  cause,  when  he 
will  have  had  an  opportunitv  of  consider- 
ing the  evidence  taken  in  the  cause,  and 
of  satisfying  his  mind  so  far  as  that  evi- 
dence extends,  whether  he  should  or  not 
have  the  matter  investigated  by  the  vivd 
voce  examination  of  the  witnesses  on  the 
trial  of  an  issue.  If  he  should  elect  to 
have  such  an  issue,  as  all  the  expense 
incurred  in  examining  witnesses  would,  in 
the  event  of  their  roing  in  existence,  at 
the  time  of  the  issue  being  tried,  be  wholly 
useless,  and  the  evidence  they  had  given 
in  equity  might  posjiibly  be  made  an  im- 
proper use  of  by  the  heir,  when  he  came 
to  try  the  issue  ;  and,  at  all  events,  that 
evidence  might  not  improbably  in  some 
measure  affect  that  testimony  which  the 
witnesses  might  give  on  such  trial ;  it 
seems  expedient  to  provide  that  in  all 
such  suits  for  the  establishment  of  wills, 
neither  party  shall,  before  the  hearing, 
enter  into  any  evidence  either  to  support 
or  question  the  wiU,  except  that  the  plain- 
tiff shall  examine  the  attesting  witnesses 
upon  the  usual  interrogatories,  and  which 
apply  only  to  the  formal  execution  of  the 

8  8  2 


996 


KQUITY  JURISPRUDENCE. 


I^CH.  XXXIX. 


of  modem  decisions,  the  heir  has  an  option  either  to  bring  an  action 
of  ejectment,  or  to  have  an  issue  of  devisavit  vel  non.  But  it  wiU 
not  feel  itself  bound  by  a  single  verdict  either  way,  if  it  is  not  entirely 
satisfactory ;  but  it  will  direct  new  trials,  until  there  is  no  longer  any 
reasonable  ground  for  doubt.^  But  a  new  trial  will  not  be  directed 
unless  there  is  substantial  ground  for  believing  that,  on  a  second 
trial,  other  evidence  of  a  weighty  nature  bearing  against  the  existing 
conclusion  can  and  will  be  produced,  which  was  not  heard  before.' 
The  general  rule  established  in  courts  of  equity  is,  that,  upon  eveiy 
such  issue  and  trial  at  law,  all  the  witnesses  to  the  will  should  be 
examined,  if  practicable,  unless  the  heir  should  waive  the  proofs  But 
the  rule  is  not  absolutely  inflexible,  but  it  will  yield  to  peculiar  cir- 
cumstances.^   When,  by  these  me^ns,  upon  a  verdict,  the  validity  of 


will,  and  the  heir  may  cross-examine  snch 
witnesses."  See  also  White  r.  Wilson, 
13  Yes.  87,  91,  92  ;  Rootle  v.  Blundell,  19 
Ves.  494,  605,  609 ;  Tatham  v,  Wright,  2 
Russ.  k  Mylne,  1.  In  Whitaker  v,  New- 
man, 2  Hare,  299,  on  a  biU  to  establish  a 
wiU,  the  heir  admitted  by  his  answer  the 
execution  of  the  will,  but  alleged  that  it 
was  revoked  by  a  subsequent  will,  by 
which  the  estate  was  devised  to  the  heir, 
which  subsequent  wiU  was  unintention- 
ailly  destroyed,  and  submitted  that  the 
subsequent  wUl  ought  to  be  established, 
or  that  there  was  an  intestacy  ;  the  court 
refused  an  issue  devisavU  vel  non,  and  no 
evidence  having  been  siven  of  the  aUeged 
revocation,  establishea  the  original  wiU. 

1  Attorney-General  v.  Turner,  Ambler, 
587  ;  Pemberton  v.  Pemberton,  11  Yes. 
50,  52;  8.  c.  18  Yes.  290;  Bootle  v. 
Blundell,  19  Yes.  499  to  501 ;  Fowkes  v, 
Chadd,  2  Dick.  576. 

3  Waters  v.  Waters,  2  De  Gex  &  Smale, 
591.  And  see  McGr^or  v.  Topham,  3  H. 
L.  C.  132  ;  Hitch  v.  Wells,  10  Beav.  84. 

'  Bootle  V.  Blundell,  19  Yes.  499,  502, 
506,  509  ;  Ogle  v,  Cooke,  1  Yes.  177. 

^  The  doctrine  was  much  considered  in 
Tatham  v,  Wright  (2  Russ.  k  Mylne,  1) 
which  was  first  beard  before  the  Master  of 
the  RoUs  (Sir  John  Leach),  who,  in  speak- 
ing on  this  point,  said  :  "  The  effect  of 
establishing  a  will  in  this  court,  is  to  con- 
clude all  mture  questions  respecting  its 
validity;  and  the  caution  of  this  court 
requires,  therefore,  before  a  will  be  esta- 
blished upon  evidence  here,  that  all  the 
attesting  witnesses  shall  be  examined.  If 
this  court  requires  the  aid  of  a  court  of 
law,  and  the  intervention  of  a  jury,  to 
determine  the  validity  of  a  will,  it  does 
not  necessarily  follow  that  a  court  of  law 
must,  in  such  a  case,  depart  from  its  own 
rules  and  adopt  those  of'^a  court  of  equity. 
When  all  the  witnesses  are  not  examined 
in  the  court  of  law,  and  the  cause  comes 
on  for  further  directions  in  a  court  of 
equity,  there  may  be  cases  in  which  a 


court  of  equity,  referring  to  it/ own  prin- 
ciples, may  not  have  its  conscience  rally 
sati^rfied  by  the  verdict  of  the  jury  ;— as, 
for  instance,  where  the  ffsneral  competeooe 
of  the  testator  being  Mmitt^,  the  ques- 
tion depends  on  the  competency  at  the 
particular   time   of  executing   the  will 
There,  the  attesting  witnesses,  being  the 
persons  who  can  give  the  best  testimony 
as  to  the  special  fact,  it  may  be  reason- 
able, in  the  Court  of  Equity,  to  send  the 
case  back,  in  order  that  all  the  witnesses 
may  be  examined.     But  when,  as  in  the 
present  case,   the  question  depends  not 
upon  the  paiticular  state  of  tiie  teststor^t 
mind  at  the  making  of  the  will,  but  upon 
his  general  competency  throu^out  a  l<m^ 
life,  the  attesting  witnesses  to  the  will 
may  not  be  persons  capable  of  speaking  to 
the  fact  of  general  competency,  and  not, 
therefore,  the  most  material  witnesses  in 
the  consideration  of  a  court  of  equity.    It 
is  further  to  be  observed,  that  the  bill 
filed  in  this  case  is  not,  by  the  devisees, 
to  establish  the  testamentary  instrument, 
but  it  is  a  bill  by  the  heii^at-law,  claim- 
ing against  these  instruments,  to  have  a 
legal  estate  put  out  of  his  way,  in  order 
that  he  may  try  the  validity  of  these  in- 
struments by  ejectment ;  and  no  decree, 
in  this  cause,  would  be  conclusive  upMOo 
the  question  of  the  validity  of  the  wilL 
The  plaintiff   might,   by  redeeming  the 
mortgage,  get  in  the  outstanding  legal 
estate  by  an  assignment  of  the  mortgaM ; 
or  even  upon  the  hearing,  upon  fnrth^ 
directiona,  he  might  still  contend,  that  he 
ought  not  to  be  concluded  by  the  trial  of 
the  issues,  and  that  the  Ccmrt  of  Equity 
should  still  permit  him  to  prooeeo,  by 
restraining  the  defendants  from  oppoai^ 
to  him  the  legal  estates.    It  is  not,  how- 
ever, for  the  present  purpose,  necessary  to 
advert  to  these  distmctions.    The  com- 
plaint, that  the  two  other  witnesses  were 
not  examined,  is  made  by  the  heir,  to 
whom  they  were  tendered,  who  had  full 
opportnni^    of     examining    them«     but 
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the  will  is  fully  established,  the  court  will  by  its  decree  declare  it  to 
be  well  proved,  and  that  it  ought  to  be  established,  and  will  grant  a 
perpetual  injunction.^ 


thoneht  fit  to  decline  that  examination. 
He  £clined  it,  because  he  wished  to  have 
the  technical  advantage,  which  by  the 
rules  of  law  results  from  considering  those 

nns  witnesses  of  his  opponent.     Can 
iierefore,  with  effect,  suy  that  it  must 
be  inferred  that  the  witnesses,  if  examined, 
could  have  given  evidence  in  his  favour, 
when  it  was  his  ovm  choice  that  such  evi- 
dence should  not  be  laid  before  the  court  ?  '* 
The  cause  was  reheard  before  Lord  Chan- 
cellor Brougham,  with  the  assistance  of 
Lord    Chief    Justice    Tindal    and    Lord 
Chief  Baron  Lyndhurat.     Lord  Chief  Jus- 
tice Tindal,  in  delivering  the  opinion  of 
himself  and  the  Lord  Chief  Baron,  said  : 
"It  may  be  taken  to  be  ^nerally  true, 
that  in  cases  where  the  devisee  files  a  bill 
to  set  up  and  establish  the  will,  and  an 
iarae  is  directed  by  the  court  upon  the 
question,  (UvuavU  vel  na7iy  this  court  will 
not  decree  the  establishment  of  the  wiD, 
unless  the  devisee  has  called  all  the  sub- 
scribing witnesses  to  the  will,  or  accounted 
for  their    absence.     And   there  is  good 
reason  for  such  a  general  rule.     For  as  a 
decree  in  support  of  the  will  is  final  and 
conclusive  against  the  heir,  against  whom 
an  injunction  would  be  granted,   if  he 
should  proceed  to  disturb  the  possession 
after  the  decree,  it  is  but  reasonable  that 
he  should  have  the  opportunity  of  cross- 
examining  all  the  witnesses  to  the  will, 
before  his  right  of  trying  the  title  of  the 
devisee  is  taken  from  him ;  in  that  case 
it  is  the  devisee  who  asks  for  the  inter- 
ference of  this  court,  and  he  ought  not  to 
obtain  it,  until  he  has  given  every  oppor- 
tunity to  the  heir-at-law  to  dispute  the 
validity  of  the  will.     This  is  the  ^und 
apon  which  the  practice  is  put  in  the 
cases  of  Ogle  v,  Cooke  (I  Yes.  Sen.  177), 
and  Townsend  v.  Ives  (1  Wils.  216).     But 
it  appears  clearly  from  the  whole  of  the 
reasoning  of  the  Lord  Chancellor  in  the 
case  of  Bootle  v,  Blundell  (1  Mer.  193, 
Cooper,  136),  that  this  rule,  as  a  f^eneral 
rule,  applies  only  to  the  case  of  a  bill  filed 
to  establish  the  yviU.  (an  establishing  bill, 
as  Lord  Eldon  calls  it,  in  one  part  of  his 
judgment),  and  an  issue  directed  by  the 
court  upon  that  bill.    And  even  in  cases 
to  which  the  rule  generally  applies,  this 
court,  it  would  seem,  under  particular  dr- 
eumstances,  may  dispense  with  the  neces- 
sity of  the  three  witnesses  bein^  called  by 
the  plaintiff  in  the  issue.     For  in  Lowe  v. 
JollflTe  (1  W.  Black.  365),  where  the  bill 
ma  filed  by  the  devisees  under  the  will, 
and  an  issue,  devisamt  vel  non^  was  tried 


at  bar,  it  appears,  from  the  report  of  the 
case,  that  the  subscribing  witnesses  to  the 
will  and  codicil,  who  swore  that  the  tes- 
tator was  utterly  incapable  of  making  a 
will,  were  called  by  the  defendant  in  the 
issue,  and  not  by  the  plaintiff;  for  the 
reporter  says,  *  to  encounter  this  evidence, 
the  plaintiff's  counsel  examined  the  friends 
of  the  testator,  who  strongly  deposed  to 
his  sanity  ; '  and  a^;ain,  the  Chief  Justice 
expressed  his  opinion  to  be,  that  all  the 
defendant's  witnesses  were  gi'ossly  and 
corruptly  perjured.  And  after  the  trial  of 
this  issue,  the  will  was  established.  In 
such  a  case,  to  have  compelled  the  devisee 
to  call  these  witnesses,  would  have  been 
to  smother  the  investigation  of  the  truth. 
Now,  in  the  present  case,  the  application 
to  this  court  is  not  by  the  devisee  seeking 
to  establish  the  will,  but  by  the  heir-at- 
law  calling  upon  this  court  to  declare  the 
will  void,  and  to  have  the  same  delivered 
up.  The  heir-at-law  does  not  seek  to  try 
his  title  by  an  ejectment,  and  apply  to 
this  court  to  direct  that  no  mor<4;age  or 
outstanding  terms  shall  be  set  up  against 
him,  to  prevent  his  title  from  bemg  tried 
at  law ;  but  seeks  to  have  a  decree  in  bis 
favour,  in  substance  and  effect,  to  set  aside 
the  will.  This  case,  therefore,  stands  upon 
a  ground  directly  opposed  to  that  upon 
which  the  cases,  above  referred  to,  rest.  So 
far  from  the  heir-at-law  being  bound  h}^  a 
decree,  which  the  devisee  seeks  to  obtain, 
it  is  he  who  seeks  to  bind  the  devisee ; 
and  such  is  the  form  of  his  application, 
that,  if  he  fails  upon  this  issue,  ne  would 
not  be  bound  himselfl  For  the  only  re- 
sult of  a  verdict  in  favour  of  the  will 
would  be,  that  the  heir-at-law  would 
obtain  no  decree,  and  his  bill  would  be 
dismissed,  still  leaving  him  open  to  his 
remedies  at  law.  No  decided  case  has 
been  cited,  in  which  the  rule  has  been 
held  to  apply  to  such  a  proceeding ;  and 
certainly,  neither  reason  nor  good  sense 
demands  that  this  court  should  establish 
such  a  precedent  under  the  ciroumstances 
of  this  case.  If  the  object  of  the  court, 
in  directing  an  issue,  is,  to  inform  its  own 
conscience  by  sifting  the  truth  to  the 
bottom,  that  course  should  be  adopted 
with  respect  to  the  witnesses,  which,  by 
experience,  is  .found  best  adapted  to  the 
investigation  of  the  truth.  And  that  is 
not  attained  by  any  arbitrary  rule,  that 
such  witnesses  must  be  called  by  one,  and 
such  by  the  other  party ;  but  by  subject- 
ing the  witness  to  the  examination  in 
chief  of  that  party  whose  interest  it  is  to 


1  Jeremy  on  E({.  Jurisd.  B.  3,  ch.  1,  §  2,  pp.  297,  298,  and  cases  before  citod. 
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§  1448.  If,  however,  the  devisees  have  no  further  present  object, 
than  merely  to  establish  the  will  by  perpetuating  the  testimony  of 
the  witnesses  thereto,  this  may  be  done  (as  we  shall  presently  see)  by 
a  proper  bill  for  the  purpose;  and  the  latter  is, indeed,  what  is  usually 
meant  by  proving  a  will  in  chanceiy.i 

§  1449.  It  may  be  proper,  also,  to  take  notice,  in  this  place 
(although  it  more  frequently  arises  in  the  exercise  of  the  auxiliary  or 
assistant  jurisdiction),  that  courts  of  equity,  in  cases  of  this  sort, 
where  the  original  will  was  lodged  in  the  custody  of  the  registrar  of 
the  Ecclesiastical  Court,  and  it  might  be  necessary  to  be  produced 
before  witnesses,  resident  abroad,  whose  testimony  is  to  be  taken 
under  a  commission  to  prove  its  due  execution,  would  direct  the 
original  will  to  be  delivered  out  by  such  officer  to  a  fit  person,  to  be 
named  by  the  party  in  interest ;  such  party  first  giving  security,  to 
be  approved  by  the  judge  of  the  Ecclesiastical  Court,  to  return  the 
same  within  a  specified  time.  If  there  were  any  dispute  about  the 
security  for  the  safe  custody  and  return  of  the  will,  it  was  referred 
to  a  master  to  settle  and  adjust  the  same.^  K  the  commission  was  to 
be  executed  within  the  realm,  and  the  witnesses  were  therein,  the 
court  would  direct  the  original  will  to  be  brought  into  its  own  registiy, 
to  lie  there,  until  the  court  had  done  with  it ; '  or  to  be  delivered  out 
on  giving  security.* 

§  1449  a.  In  a  case  where  the  title  was  derived  under  a  will  which 
was  suspicious,  it  appearing  that  the  heir  had  failed  in  an  action  of 
ejectment,  and  afterwards  in  a  motion  for  a  new  trial,  and  where  the 
master  repoited  in  favour  of  the  title  ;  the  Lord  Chancellor  held,  on 
appeal,  reversing  the  decree  of  the  Vice-ChanceUor,  that  it  was  more 
consonant  with  the  principles  of  the  court,  that  the  validity  of  the 
will  should  be  conclusively  determined,  if  possible,  between  the  vendor 
and  the  heir,  than  that  it  should  be  left  to  be  litigated  between  the 
heir  and  purchaser,  after  the  purchase-money  had  been  paid.^  In  a 
case  before  Vice-ChanceUor  Page  Wood,  at  the  suit  of  the  devisee 


caU  him,  from  the  known  or  expected 
bearing  of  his  testimony,  and  to  compel 
him  to  undergo  the  cross-examination  of  the 
adverse  party,  against  whom  his  evidence 
is  expected  to  make."  Lord  Brougham 
expressed  his  own  opinion  in  the  following 
language  :  "  There  is  a  broad  line  of  dis- 
tinction between  cases  where  the  moving 
party  seeks  to  set  the  will  aside,  and  cases 
where  the  moving  party  is  a  devisee,  seek- 
ing to  establish  it  ;^  the  rule  which  makes  it 
imperative  to  call  all  thd  witnesses  to  a 
win  must  be  considered  as  applicable  to 
the  latter  only/* 

1  3  Black.  Comm.  450. 

'  Frederick  v.  Aynscombe,  1  Atk.  627, 
628. 


»  Ibid. 

*  Morse  v.  Roacli,  2  Str.  961. 

»  Grove  r.  Bastard,  2  Phillips,  619. 
The  following  cases  were  cited  in  the 
argument  of  this  caae :  RaworUi  r.  Abf- 
riott,  1  My.  k  K.  643  ;  M*Queen  r.  Far- 
quhar,  11  Veaey,  467;  Osbaldeston  t. 
Ajskew,  1  Busaell,  160  ;  Green  i?.  Pnlafozd, 
2  Beav.  70.  Where  probate  of  a  will  is 
established,  in  the  proper  court*  with 
cross-lines  drawn  in  ink  over  ceitaiB  1^- 
cies,  it  is  to  be  thereafter  consideied  that 
such  erasures  were  made  before  the  exe- 
cution of  the  will.  Gann  r.  Gregory,  3 
De  G.,  M.  &  G.  777.  See  also  Manning 
v.  Parcel],  7  De  G.,  M.  &  G.  55. 
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against  the  heir,  this  subject  was  very  elaborately  discussed,  and  the 
history  of  this  branch  of  equity  jurisprudence  traced   with   great 
minuteness.     It  was  there  held  that  the  suit  could  be  maintained, 
although  the  heir  had  brought  no  action  of  ejectment  against  the  de- 
visee.   It  was  here  said,  that,  previously  to  the  Statute  of  Frauds,  the 
Court  of  Chancery   frequently  took  upon  itself  to  determine  the 
validity  of  wills,  by  inquiry  before  some  of  the  masters  of  the  court. 
But  that  practice  ceased  after  the  case  of  Kerrich  v,  Bransby,^  in 
1727,  which  reversed  the  decree  of  the  Court  of  Chancery,  and  held 
that  a  will  cannot  be  set  a.side  in  equity  for  fraud  or  imposition ;  be- 
cause if  it  is  of  personal  estate  it  may  be  set  aside  in  the  ecclesiastical 
courts,  and  if  of  real  estate  it  may  be  set  aside  at  law  on  the  issue 
devisavit  vel  rum.     But  as  early  as  the  time  of  James  I.,  this  courae 
seems  to  have  been  regarded  as  the  proper  one.     The  proceeding  in 
equity  to  establish  a  will  against  the  heir  differs  very  much  from 
assisting  to  tiy  its  validity  either  by  removing  the  obstacle  of  an 
outstanding  term,  in  which  case  the  trial  at  law  would  be  by  eject- 
ment, or  by  perpetuating  testimony  concerning  the  will ;  because,  by 
a  decree  establishing  the  will,  the  heir-at-law  is  so  bound,  that  a  per- 
petual injunction  would  be  granted  against  him  if  he  should,  after 
such  decree,  attempt  to  impeach  the  will.     The  origin  of  the  jurisdic- 
tion is  obscure ;  but,  on  principle,  it  cannot  arise  from  the  fact  of  the 
devise  being  in  trust,  for  that  can  make  no  difference  to  the  heir  ;  or 
because  the  court  experiences  a  difficulty,  for  then,  in  all  other  cases 
of  difficulty  occurring  under  deeds,  there  would  be  the  same  jurisdic- 
tion.   Nor  can   it  be  for  the   protection   of  trustees,  because  the 
jurisdiction  exists  where  there  is  no  trust,  but  only  the  obstacle  of  an 
outstanding  legal  estate,  which  prevents  the  action   at  law.      But 
upon  principle  and  authority  there  is  an  inherent  equity  on  the  part 
of  the  devisee,'^  whether  legal  or  equitable,  arising  from  the  mere  fact 
of  the  devise,  to  have  the  will  established  against  the  heir.^ 

§  1449  6.  But  it  is  now  settled  that  a  purchaser  of  real  estate,  the 
title  to  which  is  derived  under  a  will,  is  not  entitled  to  have  the  will 
established,  or  to  have  the  conveyance  of  the  heir  to  him,  unless  some 
reasonable  ground  exists  for  doubting  the  validity  of  the  will.* 

»  7  Br.  P.  Cas.  437.  K.  &  T.  124  ;  3  De  G.,  M.  k  Q.  817  ;  6 

»  Ante,  §  1447.  H.  L.  C.  1. 

'  Boyse  v.   Rossborough,    Kay,   71  ;   1  *  M'Ciilloch  v,  Gr^ory,  3  Kay  k  J.  12. 
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CHAPTER  XL. 

AWARDS. 

§  1450.  Equity  jurisdiction  in  awards. 

$  1451.  Where  fraud,  accident,  or  mistake  has  intervened. 

§  1458,  1454.  Award  not  generally  impeachable  for  mistake  at  law. 

1 1455.  Hiatakea  in  matter  of  law. 

1 1456.  Mistakes  in  matter  of  fact. 

1 1457.  Equity  will  not  aid  a  party  in  obtaining  an  award. 

1 1457  a.  Where  contract  requires  the  award  of  an  arbitrator. 

1 1457  b.  Cannot  vary  the  award  except  for  mistake  or  fraud. 

§  1458.  Specific  performance  of  award  decreed. 

§  1458  a.  Powers  of  Courts  of  Equity  over  arbitrators. 

§  1459.  Rests  in  discretion  of  court  when  to  decree  specific  performance. 

1 1460-1463.  Rules  of  civil  law  coincide  with  those  which  prevail  in  equity. 

§  1450.  Courts  of  equity  also  fonnerly  exercised  a  large  jurisdic- 
tion, in  matters  of  Awards.  But,  by  means  of  statutes,  the 
jurisdiction  has  become,  in  a  practical  sense,  although  not  in  a 
theoretical  view,  greatly  narrowed,  and  is  now  of  rare  occurrence.  It 
may  not,  however,  be  without  use  to  refer  to  some  of  the  more  ordi- 
nary cases  in  which  that  jurisdiction  was  originally  exerted,  and  still 
may  be  iexerted,  in  cases  where  no  statute  interferes  with  the  due 
exercise  thereof.  And  it  is  constantly  to  be  borne  in  mind  that  the 
subsequent  remarks,  even  when  not  so  expressly  qualified,  are  to  be 
understood  with  this  limitation,  that  there  are  no  statutable  provi- 
sions which  vary  or  control  the  general  jurisdiction  of  equity  in 
matters  of  aAvard.^ 


>  Com.  Dig.  Chancery,  2  K.  1  to  6 ; 
SUt  9  &  10  Will.  III.  ch.  15,  Common 
Law  Procedure  Act,  1854,  ss.  8  to  17 ; 
Judicature  Act,  1878,  Order  36,  Rule  3 ; 
Bflc.  Abr.  Arhilration  and  Aicard^  B. 
The  statute  of  9  &  10  Will.  III.  ch.  15,  in 
England,  authorizing  submissions  to  arbi- 
trations to  be  made  a  loile  of  the  Court  of 
King's  Bench,  or  other  court  of  reconi, 
has  very  niateriiUIy  chan^d  the  jurisdic- 
tion of  the  courts  of  equity,  over  awaixis 
made  under  submissions,  made  in  pur- 
suance of  the  statute.  In  Nichols  v. 
Roe,  3  Mylne  k  Keen,  431,  the  subject, 
how  far  an  award  made  upon  a  submis- 
sion pursuant  to  the  statute,  ousted  the 


jurisdiction  of  courts  of  equity,  was 
much  discussed.  Lord  Broncham  decided 
against  the  jurisdiction,  and  said :  "It 
is  necessary  to  observe,  that  this  was 
a  submission,  not  in  a  cause  depending 
either  here  or  at  law,  but  by  agreement, 
with  the  usual  power  for  either  party  to 
make  the  submission  a  rule  of  the  Court  of 
King's  Bench,  or  other  court  of  record. 
It  was,  therefore,  altogether  under  and 
within  the  statute  of  9  &  10  Will.  IIL 
ch.  15,  and  consequently  the  proceedings 
must  be  governed  oy  that  statute,  and  so 
must  all  the  rights  and  equities  of  the 
parties. " 


§  1450—1453.] 
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§  1451.  Iq  cases  of  fraud,  mistake,  or  accident,  courts  of  equity 
may,  in  virtue  of  their  general  jurisdiction,  interfere  to  set  aside 
awards  upon  the  same  principles,  and  for  the  same  reasons,  which 
justify  their  inteifereuce  in  regard  to  other  matters,  where  there  is 
no  adequate  remedy  at  law.^  And  if  there  be  no  statute  to  the  con- 
trary, an  agi'eement  by  the  party  on  entering  into  an  arbitration,  not 
to  bring  any  action  or  suit  in  equity  to  impeach  the  award  made  under 
it,  will  be  held  not  obligatory,  if  there  be  in  fact,  from  fraud,  or  mis- 
take, or  accident,  or  otherwise,  a  good  ground  to  impeach  it,  or  to 
require  it  to  be  set  aside.- 

§  1452.  It  is  well  known  that,  when  a  suit  was  brought  at  the 
common  law  upon  an  award,  no  extrinsic  circumstances,  or  matter  of 
fact,  dehors  the  award,  could  be  pleaded  or  given  in  evidence  to  de- 
feat it.  Thus,  for  example,  fraud,  pai'tiality,  misconduct,^  or  mistake 
of  the  arbitrator,  was  not  admissible  to  defeat  if*  But  courts  of 
equity  would,  in  all  such  cases,  grant  relief,  and  upon  due  proofs,  will 
set  aside  the  award.' 

§  1458.  In  regard  to  a  mistake  of  the  arbitrators,  it  may  be  in 
a  matter  of  fact,  or  in  a  matter  of  law.  If  upon  the  face  of  the 
award,  there  is  a  plain  mistake  of  law,  or  of  fact,  material  to  the 
decision,  which  misled  the  judgment  of  the  arbitrators,  there  can 
be  little  or  no  reason  to  doubt  that  courts  of  equity  will  gmnt  relief.^ 
But  the  difficulty  is,  whether  the  mistake  of  fact  or  of  law  is  to  be 
made  out  by  extrinsic  evidence  ;  and,  whether  a  mistake  of  law  upon 
a  general  submission,  involving  the  decision  both  of  law  and  of  fact, 
constitutes  a  valid  objection.  Upon  these  points,  the  decisions  of 
courts  of  law  and  courts  of  equity  are  not  reconcilable  with  each  other ; 


^  Champion  v,  Wenliam,  Amblor,  245 ; 
Knox  V,  Symmonds,  1  Ves.  Jr.  369 ; 
Soath  Sea  Company  v.  Bumstead,  2  £q. 
Abr.  80,  pi.  8  ;  Gartside  v,  Gartside,  3 
Anst.  735  ;  Earl  v,  Stocker,  2  Vem.  251  ; 
Ivos  V.  Metcalfe,  1  Atk.  64 ;  Emery  v. 
Wase,  5  Ves.  846,  847  ;  Attorney-General 
V.  Jackson,  5  Hare,  366. 

'  See  Nichols  v,  Chalie,  14  Ves.  264, 
269 ;  Nichols  v.  Roe,  3  Mylne  &  Keen, 
481  ;  Street  V.  Kigby,  6  Ves.  816  ;  Cheslyn 
r.  Dalby,  2  Younge  &  Coll.  170. 

3  Hough  V.  Beard,  8  Blackf.  158. 

*  Wills  fj.  Maccarmic,  2  Wills.  148 ; 
Bac.  Abr.  Arbitrament  arid  Arvard,  K.  ; 
Braddick  v,  Thompson,  8  Yja&%  344. 

»  Lord  Harris  v.  Mitchell,  2  Vem.  485  ; 
Chicot  V.  Lequesne,  2  Ves.  31 5  ;  Brown  v. 
Brown,  1  Vern.  169,  Mr.  Raithby's  note 
(1) ;  Lingwood  r.  Eade,  2  Atk.  501 ; 
Morgan  v,  Mather,  2  Ves.  Jur.  16.  The 
statute  of  9  &  10  Will.  III.  ch.  15,  has 
made  great  alterations  in  the  exercise  of 
this  general  jurisdiction  ;  for  it  seems  that 
an  award  under  that  statute  is  not  gene- 


rally remediable  in  equity,  on  account  of 
fraud,  or  misconduct  of  the  arbitrators; 
but  only  in  the  court,  of  which  the  sub- 
mission is  made  a  rule,  and  within  the 
time  therein  prescribed.  See  Auriol  v. 
Smith,  1  Tuni.  k  Runs.  121,  126,  127, 
134  to  136  ;  ante,  §  1450,  note  1.  But  the 
jurisdiction  as  to  awards  in  pais  remains. 
Hamilton  v,  Bankin,  3  De  G.  &  Sm.  782. 
The  only  ground  upon  which  equity  can 
interfere  beforehand  to  restrain  an  arbi- 
trator from  making  an  award  is  misconduct 
of  the  parties.  Pickering  v.  Cape  Town 
R.  Co.,  1  Eq.  84.  In  Moseley  v,  Simpson, 
16  Eq.  226,  739,  Malins,  V.-C,  refused  to 
set  aside  an  award,  because  the  arbitrators 
hod  lunched  with  and  at  the  expense  of  one 
side  in  absence  of  the  other.  That  Chan- 
cery has  no  jurisdiction  to  set  aside  an 
award  of  Statutory  Commissioners  as  being 
\dtra  virest  see  Baleman  v.  Boynton,  1  Ch. 
359. 

•  Comeforth  v,  Greer,  2  Vem.  705  ; 
Ridout  V.  Payne,  1  Vea.  11  ;  s.  c.  3  Atk. 
494. 
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and  it  is  not  easy  to  lay  down  any  doctrine,  which  raay  not  be  met 
by  some  authority.^ 

§  1454.  Perhaps  the  following  will  be  found  to  be  the  doctrines 
most  reconcilable  with  the  leading  authorities.  Arbitrators,  being 
the  chosen  judges  of  the  parties,  are,  in  general,  to  be  deemed  judges 
of  the  law,  as  well  as  of  the  facts,  applicable  to  the  case  upon  them. 
If  no  reservation  is  made  in  the  submission,  the  parties  are  presumed 
to  agree,  that  every  question,  both  as  to  law  and  fact,  necessary  for 
the  decision,  is  to  be  included  in  the  arbitration.  Under  a  general 
submission,  therefore,  the  arbitrators  have  rightfully  a  power  to 
decide  on  the  law  and  on  the  fact.  And,  under  such  a  submission* 
they  are  not  bound  to  award  on  mere  dry  principles  of  law ;  but  they 
make  their  award  according  to  the  principles  of  equity  and  good  con- 
science.2  Subject,  therefore,  to  the  qualifications,  hereafter  mentioned, 
a  general  award  cannot  be  impeached  collaterally,  or  by  evidence 
aliuTide,  for  any  mistake  of  law  or  of  fact,  unless  there  be  some  fraud 
or  misbehaviour  in  the  arbitrators.^  These  qualifications  will  now  be 
stated. 

§  1455.  First ;  in  regard  to  matters  of  law.  If  arbitrators  refer 
any  point  of  law  to  judicial  inquiry,  by  spreading  it  on  the  face  of 
their  award,  and  they  mistake  the  law  in  a  palpable  and  material 
point,  their  award  will  be  set  aside.*  If  they  admit  the  law,  but  de- 
cide contrary  thereto  upon  principles  of  equity  and  good  conscience. 


»  In  Chace  v.  Westmore  (13  East,  158), 
Lord  Kllenborougli  said :  'M  fear  it  is 
impossible  to  lay  down  any  general  rule 
upon  this  subject,  in  what  cases  the  court 
will  suffer  an  award  to  be  opened.  It 
must  be  subject  to  some  degree  of  uncer- 
tainty, depending  upon  the  circumstances 
of  each  case. " 

*  Knox  r.  Symmouds,  1  Ves.  Jr.  369  ; 
South  Sea  Company  v.  Bnmstead,  3  £q. 
Abr.  80,  pi.  8  ;  Delver  v.  Barnes,  1  Taunt. 
48,  51. 

^  i^lorgan  r.  Mather,  2  Ves.  Jr.  16  to 
17,  22 ;  Knox  v.  Symmonds,  1  Ves.  Jr. 
.309 ;  Chace  v.  Westmore,  13  East,  357, 
358 ;  Greenhill  v.  Church,  3  Ch.  49  [88] ; 

Cavendish  v. ,  1  Ch.  Cas.  279  ;  Brown 

r.  Brown,  1  Vem.  157  ;  Emery  v.  Wase, 
5  Ves.  846  ;  Ives  v.  Metcalfe,  1  Atk.  64  ; 
Tittenson  v.  Peat,  8  Atk.  529  ;  Champion 
r.  Wenham,  Ambler,  245  ;  Bouiillier  r. 
Tick,  1  Dowl.  &  Ryl.  366 ;  Wood  v.  Grif- 
fith, 1  Swanst.  43 ;  Com.  Dig.  Chancery, 
2  K.  6.  In  Knox  v.  Symmonds  (1  Ves. 
Jr.  369),  Lord  Thurlow  said  :  "  A  party  to 
an  award  cannot  come  to  have  it  set  aside 
upon  the  simple  ^und  of  erroneous  judg- 
ment in  the  arbitrator ;  for  to  his  judg- 
ment they  refer  their  disputes,  and  that 
would  be  a  ground  for  setting  aside  every 
award.  In  order  to  in'''"*i  the  court  to 
interfere,  there  must  be  thing  more  : 


as  corruption  in  the  arbitrator,  or  gross 
mistake,  either  apparent  upon  the  face  of 
the  award,  or  to  be  made  out  by  evidence. 
But  in  case  of  mistake,  it  must  be  made 
out  to  the  satisfaction  of  the  arbitrator ; 
and  the  party  must  convince  him  that  his 
judgment  was  influenced  by  that  mistake, 
and  that,  if  it  had  not  happened,  he  should 
have  made  a  different  award.  But  this 
relates  only  to  a  general  reference  to  arbi- 
tration of  all  matters  in  dispute  between 
the  parties.  But  upon  a  reference  to  an 
ar))itrator,  to  inquire  into  facts,  &c., 
the  reference  is  to  him  in  the  character 
of  a  master ;  and  the  couH  is  to  draw 
the  conclusion ;  and,  if  the  arbitrator  has 
taken  u])ou  himself  to  do  so,  the  court  will 
see  that  he  has  drawn  a  right  conclusion. 
Upon  a  general  reference  to  arbitration  of 
all  mattera  in  dispute  between  the  parties, 
the  arbitrator  has  a  greater  latitude  than 
the  court,  in  order  to  do  complete  justice 
between  the  parties  ;  for  instance,  he  may 
relieve  against  a  right  which  h^ors  harH 
upon  one  party,  but  which  having  been 
acquired  legally,  and  without  fraud!,  could 
not  be  resisted  in  a  court  of  justice.'*  See 
Nichols  V.  Roe,  3  Mylne  k  Keen,  438,  439. 
*  Knox  t».  Symmonds,  1  Ves.  Jr.  869 ; 
Kidout  V.  Payne,  3  Atk.  494  ;  Kent  v.  El- 
stop,  3  £ast,  18. 


§  1454—1457.] 
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although  such  intent  appear  upon  the  face  of  the  award,  it  will 
constitute  no  objection  to  it.  If  they  mean  to  decide  strictly  accord- 
ing to  law,  and  they  mistake  it,  although  the  mistake  is  made  out 
by  extrinsic  evidence,  that  will  be  sufficient  to  set  it  aside.^  But 
their  decision  upon  a  doubtful  point  of  law,  or  in  a  case  where  the 
question  of  law  itself  is  designedly  left  to  their  judgment  and  decision, 
will  generally  be  held  conclusive.^ 

§  1456.  Secondly ;  in  regard  to  matters  of  fact,  the  judgment  of 
the  arbitrators  is  ordinarily  deemed  conclusive.^  If,  however,  there 
is  a  mistake  of  a  material  fact  apparent  upon  the  face  of  the  award  ; 
or,  if  the  arbitrators  are  themselves  satisfied  of  the  mistake,  and 
state  it  (although  it  is  not  apparent  on  the  face  of  the  award) ;  and 
if,  in  their  own  view,  it  is  material  to  the  award,  then,  although 
made  out  by  extrinsic  evidence,  courts  of  equity  will  grant  relief* 

§  1457.  Courts  of  equity  will  not  enforce  the  specific  performance 
of  an  agreement  to  refer  any  matter  in  controversy  between  adverse 
pai-ties,  deeming  it  against  public  policy  to  exclude  from  the  appro- 
priate judicial  tribunals  of  the  State  any  persons  who,  in  the  ordinary 
course  of  things,  have  a  right  to  sue  there.^  Neither  will  they,  for 
the  same  reason,  compel  arbitrators  to  make  an  award ;  ®  nor,  when 
they  have  made  an  award,  will  they  compel  them  to  disclose  the 
grounds  of  their  judgment^  The  latter  doctrine  stands  upon  the 
same  ground  of  public  policy  as  the  others ;  that  is  to  say,  in  the 
first  instance,  not  to  compel  a  resort  to  these  domestic  tribunals, 
and,  on  the  other  hand,  not  to  disturb  their  decisions,  when  made, 
except  upon  very  cogent  reasona 


»  Young  V.  Walter,  9  Ves.  364,  366. 
Blennerhaasett  v.  Day,  2  Ball  &  Beatt. 
120 ;  Ainslee  v.  Qoff,  cited  in  Delver  v. 
Barnes,  1  Taunt.  48,  53,  note  (a) ; 
Richardson  v.  Nourse,  8  Bam.  &  Aid.  237. 

2  Ching  V.  Ching,  6  Ves.  282 ;  Young 
V.  Walter,  9  Ves.  364 ;  Chace  ii.  West- 
more,  13  East,  357 ;  Campbell  v.  Twem- 
low,  1  Price,  81 ;  Stefif  v.  Andrews,  2  Mad. 
6,  9;  Wood  v.  Griffith,  1  Swanst.  43; 
Sharman  v.  Bell,  5  Maule  &  Selwyn,  504. 

»  See  Price  v.  Williams,  1  Vcs.  Jr.  365  ; 
s.  r.  3  Bro.  Ch.  163  ;  Morgan  v.  Mather, 
2  Ves.  Jr.  15  to  18,  20,  22 ;  Dick  r.  Mil- 
ligan,  2  Yes.  Jr.  28 ;  Goodman  v.  Sayers, 
2  J.  &  W.  249,  269. 

■•  Knox  V.  Symmonds,  1  Ves.  Jr.  369. 
See  Sogers  v.  Dallimore,  6  Taunt.  111. 
A  court  of  equity  will  receive  the  testimony 
of  the  arbitrator  in  explanation  of  his 
award,  and  if  it  appears  that  he  acted 
under  a  mistake  either  of  law  or  fact  in 
making  the  same,  and  but  for  such  mis- 
take would  have  made  a  different  one,  it 
wiU  be  set  aside  or  referred  back  to  the 
arbitrator.  In  re  Dare  Valley  Railway 
Co.,  L.  R.  6  £q.  429.  See  Duke  of  Buc- 
cleuch  r.  Metropolitan  Board  of  Works, 


L.  R.  5  H.  L.  418.  See  also  Bac.  Abr. 
ArhUrameTit  and  Award,  K.  ;  Com.  Dig. 
Chancery,  2  E.  1  to  6 ;  Attorney-General 
V.  Jackson,  5  Hare,  366. 

*  Kill  V.  Hollister,  1  Wils.  129;  Mit- 
chell V.  Harris,  4  Bro.  Ch.  312,  815  ;  s.  c. 
2  Ves.  Jr.  131 ;  Price  v.  Williams,  6  Ves. 
Jr.  818  ;  Street  v.  Rigby,  6  Yes.  815,  818  ; 
Crawshay  v.  Collins,  1  Swanst.  40 ;  Agar 
i;.  Macklew,  2  Sim.  &  Stu.  418 ;  Gouriay 
V.  Somerset,  19  Yes.  431.  But  in  such  a 
cose,  if  an  action  is  brought  on,  the 
original  proceedings  may  now  be  stayed. 
See  Common  Law  Procedure  Act,  1854, 
s.  11. 

'  Kyd  on  Awards,  ch.  4,  p.  100  (2d 
edit.).  In  this  respect  our  Jaw  differs 
from  the  Roman  law ;  for  by  the  latter, 
arbitrators  would,  unless  under  special 
circumstances,  be  compelled  to  make  an 
award,  when  they  had  taken  the  office 
upon  themselves.  Dig.  Lib.  4,  tit.  8, 1.  8, 
§§  1,  3  ;  Kyd  on  Awards,  ch.  4,  pp.  98, 
99,  and  note  (2d  edit.) ;  post,  §  1496. 

^  Anon.,  8  Atk.  644.  See  WiUesford 
V.  Watson,  14  £q.  572;  Law  v.  Garret, 
8  Ch.  D.  26. 
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§  1457  a.  But  under  a  contract  to  pay  the  covenantee  such 
damages,  in  a  certain  contingency,  as  a  third  person  shall  award, 
there  is,  in  the  absence  of  fraud,  no  cause  of  action,  either  at  law 
or  in  equity,  unless  the  award  is  made.  Thus,  where  a  contract 
for  the  performance  of  works  contained  a  provision,  that  if  the 
contractor  should  not,  in  the  opinion  of  the  employers'  engineer, 
exercise  such  due  diligence  as  would  enable  the  works  to  be  com- 
pleted, according  to  the  contract  within  the  time  limited,  the 
employers  might  determine  the  contract,  and  the  contractor  should 
be  paid  such  sum  as  the  engineer  should  determine  to  have  been 
reasonably  earned  for  work  actually  done ;  and  the  contract  being 
determined  under  the  provision,  the  contractor  filed  a  bill  against 
the  employers  and  their  engineer,  complaining  of  undue  delay  in 
awarding  the  amount  earned  by  the  contractor,  and  seeking  pay- 
ment of  what  was  due  upon  the  contract,  but  did  not  establish  fraud 
or  collusion  against  the  engineer ;  it  was  held,  the  bill  could  not  be 
maintained.^ 

§  1457  h.  And  where  in  such  a  case  the  award  of  the  engineer  has 
been  made,  and  the  contractor  claims  a  larger  sum  in  addition,  it  is 
incumbent,  in  order  to  maintain  a  bill  in  equity  for  that  purpose, 
that  he  should  establish  fraud  and  collusion  between  the  employers 
and  their  engineer,  or  else  that  essential  and  material  mistakes 
should  have  intervened.  And  if  such  collusion  were  only  for  the 
purpose  of  obtaining  temporary  indulgence,  with  the  design  of 
ultimately  paying  the  full  sum  due  the  contractor,  a  court  of  equity 
will  nevertheless  have  jurisdiction  of  the  matter,  and  will  decree 
payment  to  the  contractor  of  any  deficiency  in  the  estimates  which  is 
clearly  established. 

1458.  When  an  award  has  actually  been  made,  and  it  is  unim- 
peached  and  unimpeachable,  it  constitutes  a  bar  to  any  suit  for  the 
same  subject-matter,  both  at  law  and  in  equity.  And  courts  of 
equity  will,  in  proper  cases,  enforce  a  specific  performance  of  an 
award,  which  is  unexceptionable,  and  which  has  been  acquiesced  in 
by  the  parties,  if  it  is  for  the  performance  of  any  acts  by  the  parties 
in  specie,  such  as  a  conveyance  of  lands ;  and  such  a  specific  per- 


*  ^btt  V,  The  Corporation  of  Liverpool, 
3  De  Gex  k  J.  334 ;  Sharpe  v,  San  Paulo 
R.  Co.,  8  Ch.  597  ;  Elliott  v.  Koyal  Excli. 
Ass.  Co.,  2  £x.  237 ;  Jones  v.  St.  John  s 
CoUege,  6  Q.  B.  115.  But  a  rule,  or 
by-law,  of  a  society,  that  all  disputes 
among  the  members  shall  be  settled  by 
arbitration,  does  not  oust  the  jurisdiction 
of  the  courts  of  equity,  to  compel  an  ac- 
count Smith  V.  Lloyd,  26  Beav.  507. 
But  where  one  partner  sold  his  interest  in 
the  concern  to  the  other  upon  condition 
that  if  the  purchaser  should  elect  to 


at  any  time,  from  the  business,  the  vendor 
should,  at  his  election,  after  notice,  have 
the  prior  ri^^ht  to  purchase  the  business  at 
the  valuation  of  arbitrators,  and  after 
notice  to  retire  and  the  election  of  the 
vendor  to  purchase  and  the  appointment 
of  valuers,  the  vendue  refused  to  allow  his 
valuer  to  proceed  in  the  valuation,  the 
court  held  there  was  no  such  complete 
contract  as  could  be  decreed  to  be  specifi- 
cally performed.  Vickers  v.  Vickers,  4  Eq. 
529.  See  Dinham  v.  Bradford,  5  Ch.  519  ; 
Richardson  v.  Smith,  5  Ch.  648. 
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formance  will  be  decreed,  almost  as  if  it  were  a  matter  of  contract, 
instead  of  an  award.^ 

§  1468  a.  A  court  of  equity  has  power  by  injunction  to  prevent 
an  arbitrator  from  proceeding  with  an  arbitration,  against  whom 
corruption  is  alleged.'  But  a  court  of  equity  has  not,  even  since 
the  Judicature  Act,  power  by  injunction  to  prevent  an  arbitrator 
from  proceeding  with  an  arbitration  on  the  sole  ground  that  the 
proposed  arbitration  is  on  a  matter  outside  the  agreement  to  refer, 
and  that  the  proceedings  will  therefore  be  futile  and  vexatious.  The 
provision  of  the  sub-s,  8,  s.  25,  of  the  Judicature  Act,  1873,  that  *'  a 
mandamus  or  an  injunction  may  be  granted  or  a  receiver  appointed 
by  an  interlocutory  order  of  the  court  in  all  cases  in  which  it  shall 
appear  to  the  court  to  be  just  or  convenient  that  such  order  should 
be  made,"  does  not  confer  on  a  court  of  equity  any  power  it  did  not 
foimerly  possess.* 

§  1459.  But,  as  the  specific  performance  of  awards,  as  well  as  of 
contracts,  rest«  in  the  sound  discretion  of  the  courts,  if,  upon  the 
face  of  the  award  or  otherwise,  it  appears  that  there  are  just 
objections  to  enforcing  it,  courts  of  equity  will  not  interfere.*  On 
the  other  hand,  where  an  award  has  been  long  acquiesced  in  or 
acted  upon  by  both  parties,  even  although  objections  might  have 
been  originally  urged  against  it,  an  application  to  set  it  aside  will 
not  be  entertained.^ 

§  1460.  It  is  curious  to  remark  the  coincidences  between  the  civil 
law  and  our  law,  in  regard  to  arbitrations  and  awards.  Whether  we 
are  to  attribute  this  to  the  origin  of  the  latter  in  the  established 
jurisprudence  of  the  former ;  or  to  the  same  good  sense,  prevailing 
in  different  nations,  and  establishing  the  like  equitable  principles 
on  the  same  subject,  founded  on  public  policy  and  private  con- 
venience, it  is  not  necessary  to  discuss.  But  it  is  certain  that  the 
Roman  law  has  much  to  commend  it  in  the  reasonableness  of  its 
doctrines. 

§  1461.  Arbitration,  called  compromise  (compromissuTn),  was  a 
mode  of  terminating  controversies  much  favoured  in  the  civil  law, 


»  Hall  r.  Hardv,  3  P.  Will  187  ;  Thom- 
son V,  Noel,  1  Atk.  59  ;  Norton  v,  MaAcall, 
2  Ch.  804 ;  8.  c.  2  Vem.  24 ;  Wood  r. 
Griffith,  1  Swanst.  54 ;  Com.  Dig.  Chan- 
cery ^  2  K.  Lord  Hardwicke,  in  Thomson 
V.  Noel  (1  Atk.  62),  said :  "  A  bill  to 
cany  an  award  into  execntion,  where 
there  is  no  acquiescence  in  it  by  the 
parties  to  the  submission,  or  agreement  bv 
them  afterwards  to  have  it  executed, 
would  certainly  not  lie.  But  the  remedy, 
to  enforce  performance  of  the  award,  must 
be  taken  at  law."  See  also  Bishop  v. 
Webster,  1  Eq.  Abr.  51  ;  s.  c.  2  Vem. 
444. 


'  Pickering   v.   Cape   Town    Ry.   Co., 

1  Eq.  84 ;  Beddow  v.  Beddow,  9  Cli.  D. 
89.  ^ 

'  North  London  Railway  Co.  v.  Great 
Northern  Railway  Co.,  11  Q.  B.  D.  30. 

*  Auriol  V.  Smith,  1  Turn.  &  Russ.  187, 
189,  190 ;  Eyre  v.  Good,  2  Ch.  19  [34] ; 
Wood  V.  Griffith,  1  Swanst  54  ;  Emery  r. 
Wase,  5  Ves.  846;  Com.  Dig.  Chancery, 

2  K.  2.  So  in  case  of  unreasonableness  of 
submission  and  want  of  finality  and  excess 
of  authority  in  the  award.  Nickela  v. 
Hancock,  7  De  G.,  M.  &  G.  800. 

'  Jones  V.  Bennett,  2  Bro.  Pari."  411, 
428. 


and  was  usually  entered  into  by  reciprocal  covenants  or  obligations, 
with  a  penalty,  or  with  some  other  certain  or  implied  loss  ;  ^  and  the 
award  was  deemed  to  partake  of  the  character  of  a  judicial  proceed- 
ing.^ **  Corapromissum  ad  similitudinem  judiciorum  redigitur,  et  ad 
finiendas  lites  pertinet.^  Ex  compromiaso  placet  exceptionem  non 
nasci,  sed  poenas  petitionem."  *  The  general  conclusiveness  of  awards, 
when  made  within  the  legitimate  powers  of  the  arbitrators,  was  firmly 
established  upon  the  same  principles,  which  ought  universally  to 
prevail,  to  suppress  litigation.  "  Stari  autem  debet  sententiae  arbitri, 
quam  de  re  dixerit,  sive  sequa,  sive  iniqua  sit ;  et  sibi  imputet,  qui 
compromisit." '^ 

§  1462.  The  leading,  though  not  the  only,  exception  to  the  con- 
clusiveness of  awards,  when  regularly  made,  was  the  fraud  or  corrup- 
tion of  the  parties,  or  of  the  arbitrators.  **  Posse  eum  uti  doli  mali 
exceptione."  Again  :  "  Etiamsi  appellari  non  potest,  doli  mali  excep- 
tionem in  pcense  petitione  obstaturam."  ^  Another  exception  was, 
that  the  arbitrators  had,  in  their  award,  exceeded  their  authority ; 
for  if  they  had,  it  was  void.  "  De  oflScio  arbitri  tractantibus  sciendum 
est,  omnem  tractatum  ex  ipso  compromisso  sumendum.  Nee  enim 
aliud  illi  licebit,  quam  quod  ibi,  ut  efficere  posset,  cautum  est.  Non 
ergo  quodlibet  statu  ere  arbiter  poterit,  nee  in  re  qualibet ;  nisi  de 
qui  re  compromissum  est,  et  quatenus  compromissum  est"  ^ 

§  1463.  Subject  to  exceptions  of  this  nature,  it  has  been  justly 
remarked  by  an  eminent  judge,  that  the  praetor  at  Rome  would  not 
interfere  with  the  decisions  of  these  domestic  tribunals  for  the  very 
reasons  which  have  been  adopted  in  modern  times ;  because  they 
put  an  end  to  suits,  and  the  arbitrators  were  judges  of  the  paities' 
own  choice.^  "Tametsi  neminem  praetor  cogit  arbitrium  recipere 
(quoniam  haec  res  libera  et  soluta  est,  et  extra  necessitatem  juris- 
dictionis  posita) ;  attamen,  ubi  semel  quis  in  se  receperit  arbitrium, 
ad  curam  et  solUcitudinem  suam  banc  rem  pertinere  prsetor  putat ; 
non  tantum.  quod  studeret  Htes  finiri,  verum  quoniam  non  deberent 


1  Pothier,  Pand.  Lib.  4,  tit.  8,  n.  18, 
14  ;  Dig.  Lib.  4,  tit  8,  L  11,  §  2,  8  ;  ibid. 
1.  13,  §  1  ;  ibid.  1.  27,  §  6. 

-  If  there  was  a  simple  agreement  to 
stand  by  the  award,  without  any  penalty 
or  equiyalent,  it  seems  that  in  the  civil 
law  tnere  was  originally  no  remedy  to  en- 
force it  Justinian,  in  some  cases,  but  not 
adequately  (as  it  should  seem),  provided 
for  this  defect  See  Eyd  on  Awards,  ch. 
1,  pp.  8,  9  (2d  edit),  which  cites  Dig. 
Lib.  4,  tit  8,  L  27,  §§  6,  7,  where  it 
is  said  :  ^'  Et,  si  quis  presens  arbitrum 
sententiam  dicere  prohibuit,  poena  com- 
mittetnr.  (§  6.)  Sed,  si  poena  non  fuis- 
■et  adjecta  compromisso,  sed  simpliciter, 
sententie  stari  quis  promiscrit,  f H  ad- 


versus  eum  foret  actio.     (§7.)^    See  also 
Cod.  Lib.  2,  tit  56,  1.  4,  5. 

»  1  Domat,  B.  1,  tit  14,  §  1,  art  2  ; 
Dig.  Lib.  4,  tit  8,  1.  1  ;  Pothier,  Pand. 
Lib.  4,  tit  8,  n.  1. 

*  1  Domat,  B.  1,  tit  14,  §  1,  art  8  ; 
Dig.  Lib.  4,  tit  8,  1.  2. 

»  Dig.  Lib.  4.  tit  8,  1.  27,  §  2 ;  Pothier, 
Pand.  Lib.  4,  tit  8,  nn.  39,  40. 

•  Dig.  Lib.  4,  tit  8,  1.  32,  §  14  ;  ibid. 
1.  31  ;  Pothier,  Pand.  Lib.  4,  tit  8,  nn. 
40,  47,  48. 

7  Dig.  Lib.  4,  tit  8,  L  32,  §  16 ;  1 
Domat,  B.  1,  tit  4,  §  2,  art.  6  ;  Pothier, 
Pand.  Lib.  4,  tit  8,  nn.  41,  42. 

'  Mr.  Chancellor  Kent,  in  Underbill  v. 
Tan  Cortlandt,  2  Johns.  Ch.  368. 
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decipi,  qui  eum,  quasi  vinim  bonum,  disceptatorcm  inter  se  elige- 
runt."  ^  Indeed,  when  once  arbitrators  had  taken  upon  themselves 
that  oJEce  they  were  compellable  by  the  praetor  to  make  an  award. 
"  Quisquamne  potest  negare,  aequissimum  fore,  praetorem  interponere 
se  debuisse,  ut  officium,  quod  in  se  recepit,  impleret.  Et  quidem 
arbitrum  cujuscunque  dignitatis  coget  officio,  quod  susceperit  per- 
fungi."  2  In  this  respect,  there  is  a  marked  distinction  between  our 
law  and  the  civil  law.^ 


^  Dig.  lib.  4,  tit.  8, 1.  3,  §  1  ;  Pothier,       on  Awards,  98,  99,  and  note  (2d  London 
Pand.  Lib.  4,  tit.  8,  n.  22.  edit). 

'  Dig.  Lib.  4,  tit.  8,  1.  8,  §§  1,  3  ;  Eyd  »  ^^^  §  1457. 
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CHAPTER   XLI. 

WRITS   OF  NE  EXEAT  REGNO  AND  SUPPLICAVIT. 

§  1464.  Remedies  affecting  exclnsiye  jurisdiction  in  equity. 
§  1465.  Origin  of  writ  of  Ne  exeaJt  regno. 
§  1466.  Regarded  as  one  of  the  prerogatives  of  the  cro^^ni. 
§  1467.  When  first  resorted  to  as  a  civil  remedy. 
§  1468.  Applied  in  such  cases  with  caution.     . 
§  1470.  In  the  nature  of  equitable  bail. 
§  1471.  Applied  also  to  cases  of  alimony  and  account. 
§  1472.  How  its  exercise,  in  cases  of  alimony,  is  regulated. 
§  1473.  In  account,  is  granted  on  ground  of  concurrent  jurisdiction. 
§  1474.  In  equitable  demands  must  be  absolute  and  liquidated. 
§  1475.  How  regulated,  where  parties  are  foreigners. 

§  1475  a.  Writ  of  Ne  exeat  regno  not  to  be  issued  except  in  cases  under  the  DebtoT*s 
Act,  1869. 
§  1476.  Definition  of  writ  of  supplicavU. 
§  1477.  This  is  a  remedy  for  breach  of  privilege  of  protection  of  court 

§  1464.  Having  thus  reviewed  most  of  the  branches  of  the  exclu- 
sive jurisdiction  of  courts  of  equity,  which  arise  from,  or  are  dependent 
upon,  the  subject-matter  of  the  controversy,  we  are  next  led  to  the 
consideration  of  those  branches  of  exclusive  jurisdiction,  which  arise 
from,  or  are  dependent  upon,  the  natiure  of  the  remedy  to  be 
administered. 

The  peculiar  remedies  in  equity  in  cases  of  concurrent  jurisdiction, 
have  already  been  fully  discussed ;  and  much,  therefore,  which  would 
otherwise  be  appropriate  for  remark  in  this  place,  has  been  already 
anticipated.  The  peculiar  remedies  connected  with  the  exclusive 
jurisdiction  in  equity  seem  to  be  principally  the  process  of  bill  of 
discovery,  properly  so  called ;  the  process  of  bill  for  perpetuating  evi- 
dence ;  and  the  processes,  called  the  writ  of  Ne  Exeat  Regno,  and 
the  writ  of  SUPPLICAVIT.  The  two  former  are  properly  embraced  in 
what  is  called  the  auxiliary  or  assistant  jurisdiction  of  courts  of 
equity;  and  will,  therefore,  be  reserved  for  examination  hereafter. 
The  two  latter  will  be  discussed  in  the  present  chapter. 

§  1465.  The  writ  of  Ne  exeat  regru),  or,  as  it  is  sometimes  termed, 
Ne  execU  regnum,  is  a  prerogative  writ,  which  is  issued,  as  its  name 
imports,  to  prevent  a  person  from  leaving  the  realm.^     It  is  said  that 

1  Beamefl  on  Ne  Exeat,  p.  1  ;  1  Black.       which  are  contained  in  this  chapter,  have 
Comm.  187,  266.     Most  of  the  materiaK       been  drawn    from    the  concise  but  per- 
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it  is  a  process  unknown  to  the  ancient  common  law,  which,  in  the 
freedom  of  its  spirit,  allowed  every  man  to  depart  the  realm  at  his 
pleasure.^  Its  origin  is  certainly  obscure.  But  it  may  be  traced  up 
to  a  very  early  period,  although  some  have  thought  that  its  date  is 
later  than  the  reign  of  King  John,  since,  by  the  great  charter  granted 
by  him,  the  unlimited  freedom  to  go  from  and  return  to  the  kingdom 
at  their  pleasure,  was  granted  to  all  subjects.  "  Liceat  unicuique  de 
caetero  exire  de  regno  nostro,  et  redire  salvo  et  secure  per  terram  et 
per  aquam,  salva  fide  nostra,  nisi  tempore  guerrsB,  per  aliquod  breve 
tempus,  propter  communem  utilitatem  regni."  ^  The  period  between 
the  reign  of  King  John  and  that  of  Edward  I.  has  been  accordingly 
assigned  by  some  writers  as  the  probable  time  of  its  introduction.  A 
proceeding  somewhat  similar  in  its  nature  and  objects,  though  not  in 
the  precise  form  of  the  modem  writ,  is  distinctly  mentioned  by  Fieta 
and  Britton  ;*  and  the  statute  of  5  Rich.  IL  (ch.  2,  §  6,  7)  prohibited 
all  persons  whatsoever  from  going  abroad,  excepting  lords  and  great 
men,  and  merchants  and  soldiers.^ 

§  1466.  In  Fitzherbert's  Natura  Brevium,  two  forms  of  writs  are 
given  against  subjects  leaving  the  realm  without  license,  the  one  ap- 
plicable to  clergymen,  and  the  other  to  laymen.^  And  it  is  there 
remarked  by  Fitzherbert,  that,  by  the  common  law,  every  man  may 
go  out  of  the  realm  at  his  pleasure,  without  the  king's  leave  ;  yet, 
because  every  man  is  bound  to  defend  the  king  and  his  realm,  there- 
fore the  king,  at  his  pleasure,  by  his  writ,  may  command  a  man,  that 
he  go  not  beyond  the  seas,  or  out  of  the  realm,  without  license  ;  and, 
if  he  do  the  contrary,  he  shall  be  punished  for  disobeying  the  king's 
command.^  From  this  language,  it  may  be  inferred,  as  his  opinion, 
that  the  right  of  the  king  was  a  part  of  the  common  law,  not  at  all 
incompatible  with  the  ordinary  right  of  the  subject  to  leave  the  realm ; 
but  a  restriction  upon  that  right,  which  might  be  imposed  by  the 
crown  for  great  political  purposes.  This  is  manifestly  the  view  of  the 
matter  taken  by  Lord  Coke,  who  deems  it  a  part  of  the  prerogative 
of  the  crown,  at  the  common  law,  and  not  dependent  upon  any  statute 
'pro  bono  publico  regis  et  regni? 

§  1467.  Be  the  origin  of  this  writ,  however,  as  it  may,  it  was 
originally  applied  only  to  great  political  objects  and  purposes  of  state, 
for  the  safety  or  benefit  of  the  realm.®    The  time  when  it  was  fii'st 

spicuoiis  treatise  of  Mr.  Beames,  entitled  ^  Beames  on  Ne  Exeat,  p.  6. 

'*  A  Brief  View  of  the  Writ  of  Ne  Exeat  »  Fitz.  Nat.  Brev.  86. 

Regno,  London,  1812/'   I  have  not  omitted,  'Ibid. 

however,  to  compare  the  observations  of  '  2  Co.   Inst.  64  ;  3  Co.   Inst.  ch.   84, 

the  author  with  the  original  authorities.  pp.  178,  179  ;  Com.  Dig.  Ckaivcery^  4  B. 

*  Beames  on  Ne  Exeat,  p.  1.  «  Ex  parte  Brunker,  3  P.   WUl.  312  ; 

'  Ibid.  p.  3.  Anon.,  1  Atk.  521  ;  Flack  v.  Holm,  1  Jac. 

3  Flete,  388,  §§  1,  2  ;  Britton,  ch.  112,  &  Walk.  406,  413,  414. 
cited  in  Beames  on  Ne  Exeat,  pp.  4,  6. 
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applied  to  mere  civil  purposes,  in  aid  of  the  administration  of  justice, 
is  not  exactly  known,  and  seems  involved  in  the  like  obscurity  as  its 
primitive  existence.  It  seems,  however,  to  have  been  so  applied  as 
early  as  the  reign  of  Queen  Elizabeth.^  In  the  reign  of  King  James 
I.  it  seems  to  have  been  so  firmly  established,  as  a  remedial  civil  pro- 
cess, grantable  in  chancery,  that  it  was  made  the  subject  of  one  of 
Lord  Bacon's  Ordinances.  It  is  there  declared,  that  "  Writs  of  Ne 
exeat  regno  are  properly  to  be  granted  according  to  the  suggestion  of 
the  writ  in  respect  of  attempts  prejudicial  to  the  king  and  state  ;  in 
which  case  the  Lord  Chancellor  will  grant  them,  upon  prayer  of  any 
of  the  principal  secretaries,  without  cause  showing,  or  upon  such  in- 
formation as  his  lordship  shall  think  of  weight.  But  otherwise  also, 
they  may  be  according  to  the  practice  of  long  time  used,  in  case  of 
interlopers  in  ti*ade,  great  bankrupts,  in  whose  estates  many  subjects 
are  interested,  or  other  cases  that  concern  multitudes  of  the  king's 
subjects  ;  also  in  case  of  duels  and  divers  others."  ^ 

§  1468.  The  ground,  then,  upon  which  it  is  applied  to  civil  cases 
being,  as  is  here  stated,  custom  or  usage,  it  has  been  in  practice  uni- 
formly confined  to  cases  within  the  usage,  and  therefore  it  is  perhaps 
impossible  to  expound  its  true  use  or  limitation  upon  principle.^  It 
has  been  strongly  said,  that  it  is  applied  to  cases  of  private  right  with 
great  caution  and  jealousy.^ 

§  1470.  In  general,  it  may  be  stated,  that  the  writ  of  Ne  exeat 
regno  will  not  be  granted,  unless  in  cases  of  equitable  debts  and 
claims ;  for,  in  regard  to  civil  rights,  it  is  treated  as  in  the  nature  of 
equitable  bail.^  If,  therefore,  the  debt  be  such  as  that  it  is  demand- 
able  in  a  suit  at  law,  the  writ  will  be  i*efused;  for,  in  such  a  case,  the 


1  Tothill,  in  his  Transactions  (p.  186), 
mentions  thre«  cases,  one  in  the  32d  of 
Elizabeth,  and  two  in  the  19th  of  James  I. 
See  also  Beames,  Ord.  of  Chanc.  p.  40, 
note  (148) ;  Beames  on  Ne  Exeat,  p.  16. 
Lord  Chancellor  Talbot,  in  Ex  parte  Bninker 
(3  P.  Will.  812),  said :  "  In  all  my  expe- 
rience, I  never  knew  this  writ  of  Ne  esaeai 
regju)  granted  or  taken  out,  without  a  bill 
in  equity  first  filed."  It  is  true,  it  was 
originally  a  State  writ ;  but  for  some  time 
(thouffh  not  very  long),  it  has  been  made 
use  of  in  aid  of  the  subjects,  for  the  help- 
ing them  to  justice.  But  still  as  custom 
has  allowed  this  latter  use  to  be  made  of 
it,  it  ought  to  go  no  further  than  can  be 
warranted  by  usage,  which  always  has  been 
to  have  a  bill  first  filed.  A  copy  of  the 
modem  writ  will  be  found  in  Beames  on 
Ne  Exeat,  pp.  19,  20,  and  Hinde*s  Practice, 
p.  618. 

-  Beames,  Ord.  in  Chanc.  pp.  39,  40, 
Ord.  89  ;  Beames  on  Ne  Exeat,  pp.  16, 17. 

»  Ex  parU  Brunker,  3  P.  Will.  313  ; 
Etches  V.  Lanrp,  7  Ves.  417  ;  De  Canieiv 


V.  De  Calonne,  4  Yes.  590. 

^  Tomlinson  v.  Harrison,  8  Yes.  32  ; 
Whitehouse  v.  Partridge,  3  Swanst.  365. 

*  Beames  on  Ne  Exeat,  p.  30  ;  &  parte 
Brunker,  3  P.  Will.  312;  Atkinson  r. 
Leonard,  3  Bro.  Ch.  218 ;  Jackson  u  Petrie, 
10  Yes.  163, 165 ;  Whitehouse  v.  Partridge, 
3  Swanst.  377  to  379  ;  Dawson  v.  Dawson, 
7  Yes.  173  ;  Haffey  v.  Haffey,  14  Yes.  261 ; 
Stewart  v.  Graham,  19  Yes.  313,  314  ; 
Hyde  v,  Whitfield,  19  Yes.  344  ;  Flack 
V.  Holm,  1  Jac.  &  Walk.  405,  413,  414  ; 
Jenkins  v.  Parkinson,  2  Mylne  &  Keen,  5. 
In  Wyatt's  Practical  Register,  p.  289,  it  is 
said  :  "It  is  now  mostly  used,  where  a 
suit  is  commenced  in  this  court  against  a 
man,  and  he,  designing  to  defeat  the  other 
of  his  just  demand,  or  to  avoid  the  justice 
and  eouity  of  this  court,  is  about  to  go 
beyond  sea,  or  however,  that  the  duty  will 
be  endangered,  if  he  goes."  The  usual 
affidavit,  on  which  the  ¥rrit  is  granted, 
.states  both  of  these  facts.  Beames  on  Ne 
Kxeat,  pp.  *26  \jq  28. 
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remedy  at  law  is  open  to  the  pai^ty.^  If  bail  may  be  required,  it  can 
be  insisted  on  in  the  action  at  law ;  if  not  required  at  law,  that  fur- 
nishes no  ground  for  the  interference  of  a  court  of  equity,  to  do  what 
in  effect,  as  to  legal  demands,  the  law  inhibits.^ 

§  1471.  It  has  been  said  in  the  preceding  remarks,  that,  in  general, 
the  writ  of  Ne  exeat  regno  lies  only  upon  equitable  debts  and  claims. 
There  are  to  this  general  statement  two  recognized  exceptions,  and 
two  only.  The  one  is  a  case  of  alimony  decreed  to  a  wife,  which 
will  be  enforced  against  her  husband  by  a  writ  of  Ne  exeat  regno,  if 
he  is  about  to  quit  the  realm  ; '  the  other  is  the  case  of  an  account, 
on  which  a  balance  is  admitted  by  the  defendant,  but  a  larger  claim 
is  insisted  on  by  the  creditor.^ 

§  1472.  In  regard  to  alimony,  it  has  been  said,  that  it  arose  from 
compassion,  and  because  the  ecclesiastical  courts  could  not  take  bail.^ 
Whether  this  be  the  real  origin  of  the  jurisdiction  in  equity,  may 
admit  of  some  doubt.  The  truer  ground,  perhaps,  for  equitable  inter- 
ference would  seem  to  be,  that,  although  alimony  is  a  fixed  sum  and 
not  strictly  an  equitable  debt,  yet  the  ecclesiastical  courts  are  unable 
to  furnish  a  complete  remedy,  to  enforce  the  due  payment  thereof ; 
and  therefore  courts  of  equity  ought  to  interfere,  to  prevent  the 
decree  from  being  defeated  by  fraud.*  It  does  not  seem,  however, 
that  in  modem  times  courts  of  equity  have  assumed  or  acted  upon 
the  jurisdiction  to  this  extent.^  In  cases  of  alimony  it  is  said  that 
courts  of  equity  will  not  interfere,  unless  alimony  has  been  already 
decreed  ;  and  then  only  to  the  extent  of  what  is  due.®  But,  if  there 
is  an  appeal  from  the  decree,  pronouncing  alimony,  and  A  fortiori,  if 
no  alimony  has  been  decreed,  and  the  case  is  a  lis  pendens,  courts  of 
equity  will  abstain  from  granting  the  writ.® 

§  1473.  In  regard  to  a  bill  for  an  account,  where  there  is  an  admitted 


^  Beames  on  Ne  Exeat,  p.  30.  Dawson 
V.  Dawson,  7  Ves.  173  ;  Russell  v.  Ashby, 
5  Yes.  96  ;  Blaydes  v.  Calvert,  2  Jac.  & 
Walk.  211,  213. 

'  Crosly  V,  Marriot,  2  Dick.  609  ;  Gard- 
ner V, ,  1.5  Ves.  444. 

3  Read  v.  Read,  1  Ch.  Cas.  115  ;  Sliaftoe 
V.  Shaftoe,  7  Ves.  71  ;  Dawson  v.  Dawson, 

7  Ves.  173  ;  Anon.,  2  Atk.  210  ;  aivU^ 
§  1425,  note. 

*  Beames  on  Ne  Exeat,  pp.  30  to  34  ;  id. 
p.  38  ;  2  Mad.  Pr.  Ch.  182  to  187;  Cooper 
Vx\.  PI.  ch.  3,  pp.  149,  150.  It  may  issue 
in  belialf  of  a  co-defendant  in  an  adminis- 
tration suit.     Sobey  v.  Sobey,  15  Eq.  200. 

^  Beames  on  Ne  Exeat,  30  ;  Anon.,  2 
Atk.  210  ;  Vaiiderguclit  v.  De  Blaquiere, 

8  Sim.  815.  The  Vice-Chancellor  (Sir  L. 
Shadwell),  in  this  case,  said  :  "The  cases 
that  have  been  cited  in  the  course  of  the 
argument,  do  not  fnmish  any  authority  to 
show  that  the  court  has  ever  exercised  any 


jurisdiction  with  respect  to  alimony,  except 
m  granting  the  writ  of  Ne  exeat  regno. 
The  interference  of  the  court  in  granting 
that  writ  has  arisen  from  the  peculiar  cir- 
cumstances that  the  Ecclesiastical  Court 
cannot  compel  the  husband  to  iind  bail. 
And  if  the  husband  make  it  appear  that 
he  does  not  intend  to  leave  the  kingdom, 
the  court  will  not  grant  the  writ,  altiiough 
he  may  not  intend  to  pay  what  is  due  frocn 
him."  See  also  Stones  v.  Cooke,  8  Si:ii. 
321,  note  {q).     AiUe,  §  1425,  note. 

•  See  Cooper,  Eij.  PI.  Inlrod.  p.  34. 

7  Stones  V.  Cooke,  8  Sim.  321,  note  {q)\ 
ante,  §  1425,  and  note. 

«  Shaftoe  v.  Shaftoe,  7  Ves.  171  :  Daw- 
son V.  Dawson,  7  Ves.  173 ;  Haffey  v. 
Haffey,  1 4  Ves.  261.  See  Angier  v.  Angier, 
Prec.  Ch.  497. 

«  Collar  r.  Coglar,  1  Ves.  Jr.  94  ;  Haffey 
17.  Halfey,  14  Ves.  261 ;  Sttvet  i>.  Street,  1 
Turn,  k  Russ.  322. 
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balance  due  by  the  defendant  to  the  plaintiff,  but  a*  larger  sum  is 
claimed  by  the  latter,  there  is  not  any  real  deviation  from  the  appro* 
priate  jurisdiction  of  courts  of  equity ;  ^  for  matters  of  account  are 
properly  cognizable  therein.  The  writ  of  Ne  exeat  regno  may,  there- 
fore, well  be  supported  as  a  process  in  aid  of  the  concurrent  jurisdic- 
tion of  courts  of  equity,  and  accordingly  it  is  now  put  upon  this 
intelligible  and  satisfactory  ground.^ 

§  1474.  As  to  the  nature  of  the  equitable  demand,  for  which  *a  Ife 
exeat  regno  will  be  issued ;  it  must  be  certain  in  its  nature,  and 
actually  payable,  and  not  contingent.'  It  should  also  be  for  some 
debt  or  pecuniary  demand.  It  will  not  lie,  therefore,  in  a  case  where 
the  demand  is  of  a  general  unliquidated  nature,  or  is  in  the  nature  of 
damages.'*  The  equitable  debt  need  not,  however,  be  directly  created 
between  the  parties.  It  will  be  sufficient,  if  it  be  fixed  and  certain. 
Thus  the  cestui  que  ti^ust,  or  assignee  of  a  bond,  may  have  a  writ  of 
Ife  exeat  regno  against  the  obligor.^ 

§  1475.  We  may  conclude  what  is  thus  briefly  said  upon  this 
subject,  by  stating  that  the  writ  will  not  be  granted  on  a  bill  for  an 
account  in  favour  of  a  plaintiff,  who  is  a  foreigner  out  of  the  realm, 
because  he  cannot  be  compelled  to  appear  and  account.  And,  on  the 
other  handy  it  may  be  granted  against  a  foreigner  transiently  within 
the  country,  although  the  subject-matter  originated  abroad,  at  least 
to  the  extent  of  requiring  security  from  him  to  perform  the  decree 
made  on  the  bill  filed.^ 

§  1475  a.  Under  the  present  practice  the  writ  Ne  exeat  regno  is 
not  to  be  issued  except  in  cases  which  come  within  the  provisions  of 
sect.  6  of  the  Debtors  Act,  1869,  which  only  confers  that  right  if  the 
court  is  satisfied  that  the  absence  of  the  defendant  from  England 
would  "  materially  prejudice  the  plaintiff  in  the  prosecution  of  his 
action.'*  There  is  now  no  substantial  distinction  between  an  equit- 
able and  a  legal  debt.     Thus,   the  writ   will  not  be  granted  for  a 


^  Jones  «.  Sampson,  8  Yes.  593 ;  Russell 
V.  Ashby,  6  Yes.  96  ;  Amsinck  v.  Barkky, 
8  Yes.  697. 

'  Jones  V.  Alephsin,  16  Yes.  471 ;  How- 
den  V.  Rogers,  1  Yes.  &  Beam.  132  to  134. 

*  Anon.,  1  Atk.  521  ;  Rico  t7.  Gaul  tier, 
8  Atk.  500  ;  Shearman  v.  Shearman,  3 
Bro.  Ch.  370. 

*  See  Etches  v.  Lance,  7  Yes.  417  ;  Cock 
17.  Ravie,  -6  Yes.  283.  See  also  Beames  on 
Ne  Exeat,  36,  37,  53  to  55  ;  Whitehouse 
V.  Partridge,  3  Swanst.  377,  378. 

'  Grant  v.  Grant,  3  Russ.  598  ;  Leake 
V.  Leake,  1  Jac.  k  Walk.  605. 

«  Hyde  v.  Whitefield,  19  Yes.  343,  344. 
See  Done's  case,  1  P.  Will.  263.  It  seems 
a  matter  still* subject  to  some  little  doubt, 
whether  the  writ  is  grautable  against  a 
foreigner,  who  happoiis  to  be  within  the 


conntiT  ;  although  the  objection  may  not 
prevail,  where  he  is  a  subject  domiciled  in 
a  foreign  country,  or  in  a  colony.  See 
Beames  on  Ne  Exeat,  pp.  44  to  48  ;  Grant 
V.  Grant,  3  Russ.  598.  The  case  of  Flack 
V.  Holm  (1  Jac.  &  Walk.  405,  411,  414, 
415}  affirms  the  jurisdiction  against  a 
foreigner,  domiciled  abroad,  and  transiently 
wlUun  the  realm,  in  the  case  of  a  balance 
of  account,  on  which  he  might  have  been 
sued  at  law,  and  held  to  bail.  This  seems 
to  have  been  the  main  ground  of  the  deci- 
"  It  is  "  (said  Lord  Eldon  in  that 


sion. 


case)  "but  a  civil  process  to  hold  a  person 
to  bail  for  an  equitable  debt,  under  the 
same  circumstances  as  those  in  which,  if 
it  were  a  leja^l  debt,  he  might  be  held  to 
bail  at  law."  See  also  Howden  v,  Rogers, 
1  Ves.  &  Beam.  129. 


§  1474^1477.] 
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mere  legal  debt  Senible  it  would  not  now  be  granted  for  an 
equitable  debt*  unless  it  could  be  shown  that  the  plaintiff  would  be 
materially  prejudiced  by  the  defendant's  absence  from  England.^ 

§  1476.  The  other  process,  to  which  we  have  alluded,  as  belonging 
to  the  exclusive  jurisdiction  of  chancery,  is  the  Writ  of  Supplicavit. 
It  is  in  the  nature  of  the  process  at  the  common  law  to  find  sureties 
of  the  peace  upon  articles  filed  by  a  party  for  that  purpose.*  It  is, 
however,  rarely  now  used,  as  the  remedy  at  the  common  law  is  in 
general  adequate,  although  (as  we  have  seen^)  it  is  sometimes  resorted 
to  by  a  wife  against  her  husband ;  and  in  that  case  it  is  said,  that 
the  Court  of  Chancery,  as  an  incident,  may  grant  maintenance  or 
alimony  to  the  wife,  if  she  is  compelled  to  live  apart  from  her 
husband.^ 

§  1477.  Lord  Chief  Baron  Gilbert  has  given  a  full  description  of  the 
natiire  and  objects  of  this  writ ;  and  it  will  be  sufficient  for  all 
the  purposes  of  our  present  inquiry  to  state  them  in  his  words :  "  It 
is  granted  upon  complaint  and  oath  made  of  the  party,  where  any 
suitor  of  the  court  is  abused,  and  stands  in  danger  of  his  life,  or  is 
threatened  with  death  by  another  suitor.  The  contemner  is  taken 
into  custody,  and  must  give  bail  to  the  sheriff ;  and  if  he  moves  to 
discharge  the  writ  of  supplicavity  the  court  hears  both  parties  on 
affidavit,  and  continues  or  discharges  it,  as  the  case  appears  before 
them.  If  they  order  the  contemner  to  give  security  for  his  good 
behaviour  (for  this  writ  is  in  the  nature  of  a  Lord  Chief  Justice's 
warrant  to  apprehend  a  man  for  a  breach  of  the  peace),  he  must  do 
it  by  recognizance,  to  be  taken  before  one  of  the  masters  of  the  court, 
who  must  be  in  the  commission  of  the  peace.  He  is  to  find  sureties 
to  be  of  his  good  behaviour.  If  he  beats  or  assaults  the  party  a 
second  time,  the  court  will  order  the  recognizance  to  be  put  in  suit, 


»  Drover  v.  Beyer,  13  CL  D.  242.  The 
above  section  is  a  summary  of  the  judg- 
ment of  Sir  6.  Jessel,  M.  R.,  in  that  case, 
with  the  exception  that  he  did  not  discuss 
the  Question,  if  the  writ  would  now  be 
issuea  for  a  mere  equitable  debt,  if  nothing 
more  were  shown. 

'  See  Baynum  v.  Baynum,  Ambler,  63, 
64.  In  Lord  Bacon's  Ordinances  there  is 
one  regulating  the  issuing  of  this  writ. 
Ord.  87,  in  Beames's  Ord.  Ch.  ]p.  39.  On 
this  Mr.  Beames  has  remarked  m  his  note 
(144),  **This  writ,  as  now  issuing,  is 
founded  on  the  statute  21  Jac.  i.  ch.  8, 
which  must  have  passed  about  five  years 
after  the  making  of  the  present  Ordinances, 
if  they  really  were  published  on  the  29th 
Jan.,  1618,  as  asserted  in  the  judicial 
authority  of  the  Master  of  the  Rolls,  p. 
100.  In  addition  to  the  authorities  cited 
in  the  notes  subjoined  to  Heyn's  case,  the 
reader  may  be  referred  to  Stoell  v.  Botelar, 


2  Ch.  68 ;  Fx  parte  Gumbleton,  9  Mod. 
222 ;  8.  c.  2  Atk.  70 ;  Hilton  v.  Biron,  3 
Salk.  248  ;  Exs  parte  Lewis,  Mosel.  191  ; 
Ex  parte  Gibson,  ib.  198  ;  Gilb.  For.  Rom. 
202  ;  Com.  Dig.  Chancery,  4  R.,  and  For- 
cible Entry,  D.  16,  17.  The  Collec.  Jurid. 
193,  carries  supplicaviis  so  high  as  the 
reigns  of  Hen.  VII.  and  Hen.  VIII.  when 
both  parties,  plaintiff  and  defendant,  were 
bouna  over  to  their  good  behaviour.** 

»  Anie,  §  1423  ;  Clavcring's  case,  2  P. 
Will.  202  ;  Snelling  v.  Flatman,  1  Dick. 
6  ;  Stoell  v.  Botelar,  2  Ch.  68  ;  Baynum 
V.  Baynum,  Ambler,  63,  64. 

*  Ibid.  ;  Ball  v.  Montgomery,  2  Ves. 
Jr.  195  ;  Duncan  v.  Duncan,  19  Ves.  396  ; 
TunicUff's  case,  1  Jac.  &  Walk.  348 ; 
Dobbyn's  case,  3  Ves.  &  Beam.  183  ; 
Heyn  s  case,  2  Ves.  &  Beam.  182  ;  King  v. 
King,  2  Ves.  678  ;  8.  c.  Ambler,  240,  333  ; 
Baynum  t*.  Baynum,  Ambler,  63,  64. 
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and  permit  the  party  to  recover  the  penalty ;  for  the  recognizance  ia 
never  to  be  sued,  but  by  leave  of  the  court.  But  this  proceeding 
very  rarely  or  never  happens.  So  if  any  suitor  of  the  court  is 
arrested,  either  in  the  face  of  the  court  or  out  of  the  court,  as  he  is 
going  and  coming  to  attend  and  follow  his  cause  (for  so  far  the  court 
does  and  will  protect  every  man),  upon  complaint  made  thereof,  sitting 
the  court,  they  will  send  out  the  tipstaff,  and  bring  in  the  bailiffs  and 
prisoner  'into  court  instantly,  sitting  the  court,  and  they  will  order 
them  forthwith  to  discharge  him,  or  lay  them  by  the  heels  ;  and  the 
plaintiff  in  the  action,  upon  complaint  and  oath  made  thereof,  will 
certainly  stand  committed.  He  shall  lie  in  prison  till  he  petitions^ 
submits,  and  begs  pardon,  and  pays  the  costs  to  the  other  pai-ty."  ^ 


I  Gilbert's  Foram  Rom.  pp.  202,  203  ; 
2  Harrison's  Pr.  Ch.  by  Newland,  ch.  79, 
p.  563.  CUTering's  case  (2  P.  WUl.  202), 
and  Stoell  v.  Botelar  (2  Ch.  68),  are  in- 
stances of  the  actual  granting  of  the  writ, 
under  circumstances  Tike  those  stated  by 
Gilbert,  in  his  Forum  Roman,  pp.  202, 


208.  It  is  usual  to  discharge  persons  com- 
mitted for  want  of  surety  on  articles  of 
peace,  and  on  a  auppluxmt,  after  a  year,  if 
nothing  new  happens,  and  the  threat  or 
danger  does  not  continue.  Baynum  «. 
Baynum,  Ambler,  63  ;  Ex  paH$  Grosvenor, 
8  P.  Will  103. 
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CHAPTER  XLII. 

DISCOVERY,  AND  THE  PRAC^CE  EMPLOYED  TO  PRESERVE  AND 

PERPETUATE  EVIDENCE. 

§  1480,  1481.  The  auxiliaiy  jniiBdiction  of  courts  of  equity. 
§  1482.  Bills  of  discovery,  to  perpetuate  and  to  take  testimony,  de  hent  eue. 
§  1488.  Proper  grounds  for  bringing  bill  of  discoveTy. 

1 1484,  1485.  Discovery  of  facts,  or  production  of  books  and  papers,   could  not, 
formerly,  be  enforced  at  law. 
§  1485  a.  Rule  laid  down  in  Attorney-General  v.  Gaskill. 
§  1486,  1487t  Mode  of  obtaining  discovery  in  civil  law. 
§  1488.  Jurisdiction  maintained  unless  some  ground  of  exception. 
§  1489.  Grounds  of  exception  stated. 
§  1490.  Plaintiff  must  show  good  title  in  himself. 
§  1491.  May  claim  to  inspect  deeds  affecting  title. 
§  1492.  The  heir-at-law,  unless  in  tail,  an  exception. 
§  1493.  Devisee  clearly  entitled  to  inspect  title-deeds. 
§  1493  a.  Must  show  probable  ground  of  recovery,  or  defence. 
§  1493  b.  How  it  may  become  useful  in  compelling  the  production  of  documents. 
§  1494.  Will  not  compel  discovery  in  aid  of  criminal  case,  &c. 
§  1495.  In  what  courts  will  aid  proceedings. 
§  1496.  Will  not  compel  disclosure  of  confidences. 
§  1497.  Or  of  matters  not  materiaL 

§  1498.  Arbitrators  not  compellable  to  disclose  unless  charged  with  misconduct. 
§  1499.  Nor  party  who  has  no  interest 
§  1500.  Unless  charged  with  fraud  or  misconduct 
§  1501.  Officers  of  corporations  compellable  to  disclose. 
§  1502,  1508.  BonAfide  purchasers  protected. 
§  1503  a.  So  also  those  purchasing  under  them. 
§  1503  )>.  Creditor  not  treated  as  bond  fids  purchaser. 
§  1504.  Jointress  protected  in  her  equities. 

§  1504  €L  Plaintiff  entitled  to  discovery  as  to  all  matters  relevant  to  his  own  case. 
§  1505.  Bills  to  perpetuate  testimony. 
§  1506.  This  often  done  in  regard  to  wills. 
§  1507.  Objections  to  such  testimony  stated. 

§  1508.  Only  entertained  where  suit  cannot  be  brought  immediately. 
§  1509.  Maintained  in  many  cases,  where  bill  of  discovery  maintainable. 
§  1510.  So  also  in  case  of  bond  fide  purchaser. 
§  1511.  Plaintiff  must  have  present  vested  interest 
§  1512.  Decree  of  court  in  such  cases. 
§  1512  a.  Present  practice  as  to  perpetuating  testimony. 
§  1513.  Bills  to  take  testimony  de  bene  esse. 
1 1514,  1515.  Extent  of  this  jurisdic  ion. 
§  1514  a.  Present  practice  as  to  taking  evidence  de  bene  esse. 
§  1516.  How  publication  to  be  made. 

1 1516  a,  Wh6n  evidence  taken  de  bene  esse  in  one  suit  is  oilmissible  in  another  suit. 
§  1517.  Concluding  section. 
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§  1480.  We  shall  now  proceed  to  the  third  and  last  head  of  Equity 
Jurisdiction  proposed  to  be  examined  in  these  commentaries,  that  is 
to  say,  the  auxiliary  or  assistant  jurisdiction,  which,  indeed,  is  exclu- 
sive in  its  own  nature,  but,  being  applied  in  aid  of  the  remedial 
justice  of  other  Courts,  may  well  admit  of  a  distinct  consideration. 

§  1482.  What  we  propose  particularly  to  consider  in  the  subse- 
quent discussions,  is  the  remedial  process  of  bills  of  discovery,  bills  to 
perpetuate  testimony,  and  bills  to  take  testimony  de  bene  ease,  pend- 
ing a  suit ;  all  of  which  were  most  important  instruments  employed 
as  adminicular  to  the  remedial  justice  of  other  Courts,  but  which 
now  by  Statute  form  a  part  of  the  machinery  of  all  the  Divisions  of 
the  High  Court  of  Justice  ;^  the  relief  which  was  formerly  obtainable 
by  filing  a  bill  in  Chancery  now  being  granted  in  each  Division  of  the 
Supreme  Court,  according  to  the  form  prescribed  by  the  Judicature 
Acts,  1873,  1875,  and  the  Rules  of  the  Supreme  Court,  1883. 

§  1483.  In  the  first  place,  as  to  bills  of  discovery.  It  has  been 
already  remarked  that  every  bill  in  equity  might  properly  have  been 
deemed  a  bill  of  discovery,  since  it  sought  a  disclosure  from  the 
defendant,  on  his  oath,  of  the  truth  of  the  circumstances  constituting 
the  plaintiff's  case  as  propounded  in  his  bill.  But  that  which  was 
emphatically  called  in  equity  proceedings  a  bill  of  discovery,  was  a 
bill  which  asked  no  relief,  but  which  simply  sought  the  discovery  of 
facts,  resting  in  the  knowledge  of  the  defendant,  or  the  discovery  of 
deeds,  or  writings,  or  other  things,  in  the  possession  or  power  of  the 
defendant,  in  order  to  maintain  the  right  or  title  of  the  party  asking 
it,  in  some  suit  or  proceeding  in  another  court.^  The  sole  object  of 
such  a  bill,  then,  being  a  particular  discovery,  when  that  discovery 
was  obtained  by  the  answer,  there  could  be  no  further  proceedings 
thereon.^  To  maintain  a  bill  of  discoveiy  it  was  not  necessary  that 
the  party  should  otherwise  be  without  any  proof  of  his  case  ;  for 
he  might  maintain  such  a  bill,  either  because  he  had  no  proof,  or 
because  he  wanted  it  in  aid  of  other  proof.*  But,  in  general,  it 
was  necessary,  in  order  to  maintain  a  bill  of  discovery,  that  an 
action  should  be  already  commenced  in  another  court,  to  which  it 
sliould  be  auxiliary.  There  were  exceptions  to  this  rule,  as  where 
the  object  of  discovery  was  to  ascertain  who  was  the  proper  party 
against  whom  the  suit  should  be  brought  But  these  were  of  rare 
occurrence.^ 

§  1484.  One  of  the  defects  in  the  administration  of  justice  in  the 

*  See  the  Common  Law  Procedure  Act,  "•  Finch  r.  Finch,  2  Ves.  492  ;  Montagae 

1854 ;  the  Judicature  Acts,  1878, 1876 ;  and  v.  Dudmaii,  ib.  398. 

the  Rules  of  the  Supreme  Court,  1883.  *  Moodaly  v.    Moreton,   2   Dick.   652; 

a^wte,  §689.  Angell    v.    Angell,    1    Sim.    &  Stu.    83; 

3  I>a(iy   Slmftsbury    v.    AiTOwsmith,    4  Mendes  v.  Barnard,  1  Dick.   65 ;  City  of 

Vcj-\  71.  Lmirlon  I'.  Levy,  8  Ves.  404. 
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courts  of  common  law  arose  from  their  want  of  power  to  compel  a 
complete  discovery  of  the  material  facts  in  controversy  by  the  oaths 
of  the  parties  in  the  suit^  And  hence  (as  we  have  seen),  one  of  the 
roost  important  and  extensive  sources  of  the  jurisdiction  of  courts  of 
equity  was  their  power  to  compel  the  parties,  upon  proper  proceedings, 
to  make  every  such  discovery. 

§  1485.  Another  defect  of  a  similar  nature  was  the  want  of  a  power 
in  the  courts  of  common  law  to  compel  the  production  of  deeds, 
books,  writings,  and  other  things,  which  were  in  the  custody  or  power 
of  one  of  the  parties,  and  were  material  to  the  right,  title,  or  defence 
of  the  other.^  This  defect  was  also  remediable  in  courts  of  equity, 
which  would  compel  the  production  of  such  books,  deeds,  writings, 
and  other  things.^ 

§  1485  a.  In  a  late  case  ^  it  was  held  that  the  right  of  discovery  as 
existing  in  the  Coui*t  of  Chancery  still  exists,  except  so  far  as  it  is 
modified  by  the  Judicature  Acts  and  the  Oeneral  Orders ;  and  a  party 
still  has  a  right  to  exhibit  interrogatories,  not  only  for  the  purpose  of 
obtaining  from  the  opposite  party  information  as  to  material  facts 
which  are  not  within  his  own  knowledge,  and  are  within  the  know- 
ledge of  liie  opposite  party,  but  also  for  the  purpose  of  obtaining  from 
the  opposite  party  admissions  which  will  make  it  unnecessary  for  him 
to  enter  into  evidence  as  to  the  facts  admitted. 

§  1486.  The  Roman  law  provided  similar  means,  by  the  oath  of 
the  parties  and  by  a  bill  of  discovery,  to  obtain  due  proofs  of  the 
material  facts  in  controversy  between  the  parties.  There  seem  origi- 
nally to  have  been  three  modes  adopted  for  this  purpose.  One  was 
upon  a  due  act  of  summons  to  require  the  party,  without  oath,  to 
make  a  statement,  or  confession  generally,  relative  to  a  matter  in 
controversy.  Another  was  to  require  him  to  answer  before  the  proper 
judge  to  certain  inteiTogatories,  propounded  in  the  form  of  distinct 
articles,  which  the  judge  might,  in  his  discretion,  order  him  to  answer 
upon  oath.  The  third  was,  to  require  the  adverse  party  to  answer 
upon  oath,  as  to  the  fact  in  controversy ;  the  party  appljring  for  the 
answer  consenting  to  take  the  answer  so  given  upon  oath  as  truth. 
On  this  account  it  was  called  the  decisive  or  decisory  oath ;  and  it 
admitted  of  no  countervailing  and  contradictory  evidence.  In  the 
two  former  cases  other  proofs  were  admissible.^  "  Ubicunque  judicem 
aequitas  moverit,  aequo  oportere  fieri  interrogationem,  dubium  non 
est.*  Voluit  Praetor  adstringere  eum,  qui  convenitur,  ex  sua  in  judi- 
cio  responsione,  ut  vel  confitendo,  vel  mentiendo,  sese  oneret.^ 

1  3  Black.  Comm.  881,  382.  519. 

'  3    Black.    Comm.    382  ;    Com.    Dig.  *  1  Domat,  B.  1,  tit.  6,  §  6,  pp.  458,  459  ; 

Chancery,  3  B.  id.  §  5,  art.  4,  5. 
*  Ibid.  •  Dig.  Lib.  11.  tit  1,  1.  21. 

^  Attorney.General  v.  Gaskill,  20  Cb.D.  '  jbid.,  L  4. 
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§  1487.  In  the  Roman  law  bills  of  discovery  were  called  Actiones 
ad  ea^ibendum,  when  they  related  to  the  production  of  things,  or 
deeds,  or  documents,  in  which  another  person  had  an  interest.^  When 
they  required  the  answer  of  the  party  on  oath  to  interrogatories,  they 
were  called  Actiones  iTvUrrogatoricR?  It  seems  that,  originally, 
interrogatory  actions  might  he  propounded  at  any  time  before  suit 
brought  by  any  party  having  any  interest.  But  we  are  informed  in 
the  Digest,  that,  in  the  time  of  Justinian,  they  had  become  obsolete, 
and  interrogatories  were  propounded  only  in  cases  in  litigation. 
*'  Interrogatoriis  autem  actionibus  hodi^  non  utimur,  quia  nemo  cogi- 
tur  ante  judicium  de  suo  jure  aliquod  respondere.  Ideoque  minus 
frequentantur,  et  in  desuetudinem  abierunt  Sed  tantummodo,  ad 
probationes  litigatoribus  sufficiunt  ea,  quae  ab  adversa  parte  expressa 
fuerint  apud  judices,  vel  in  hereditatibus,  vel  in  aliis  rebus,  quse  in 
causis  vertuntur."  ^  The  Roman  law  also  required  that  the  party 
seeking  a  discovery  of  facts  should  have  a  legal  capacity  to  sustain 
himself  in  court ;  and  that  the  discovery  should  respect  some  right 
of  action.^  It  does  not  seem  important  further  to  trace  out  the  ana- 
logies of  the  Roman  law  on  this  subject ;  and,  with  these  brief  hints, 
showing  the  probable  origin  of  the  like  proceedings  in  our  courts  of 
equity,  we  may  return  to  the  subject  of  bills  of  discovery. 

§  1488.  As  the  object  of  this  jurisdiction,  in  cases  of  bills  of  dis- 
covery, was  to  assist  and  promote  the  administration  of  public  justice 
in  other  courts,  they  were  greatly  favoured  in  equity,  and  would  be 
sustained  in  all  cases  where  some  well-founded  objection  did  not  exist 
against  the  exercise  of  the  jurisdiction.  We  shall,  therefore,  proceed 
to  the  consideration  of  some  of  the  circumstances  which  may  consti- 
tute an  objection  to  such  bills,  leaving  the  reader  silently  to  draw  the 
conclusion,  that,  if  none  of  these,  nor  any  of  the  like  nature,  inter- 
vene, the  jurisdiction  to  compel  the  discovery  sought  would  have 
been  strictly  enforced  by  the  Court  of  Chancery,  and  will  now  be 
strictly  enforced  in  all  the  Divisions  of  the  High  Court  of  Justice. 

§  1489.  The  principal  grounds  upon  which  a  bill  of  discovery  might 
have  been  resisted,  have  been  enumerated  by  a  learned  writer,  as  fol- 
lows. (1.)  That  the  subject  was  not  cognizable  in  any  municipal 
court  of  justice.  (2.)  That  the  court  would  not  lend  its  aid  to  obtain 
a  discovery  for  the  particular  court  for  which  it  was  wanted.  (3.)  That 
the  plaintiff  was  not  entitled  to  the  discovery  by  reason  of  some  per- 
sonal disability.  (4.)  That  the  plaintiff  had  no  title  to  the  character 
in  which  he  sued.     (5.)  That  the  value  of  the  suit  was  beneath  the 


»  Pothier,  Pand.  Lib.  10,  tit  4,  n.  1  to  '  Pothier,  Pand.  Lib.  11,  n.  24  ;  Dig. 

7  :  id.  n.  8  to  30.  Lib.  11,  tit.  1, 1.  1,  §  1. 

3  Pothier,  Pand.  Lib.  11,  tit  1,  n.  1  to  ^  Pothier,  Pand.  Lib.  11,  tit  1,  n.  18, 15. 

24,  and  note  (2). 
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dignity  of  the  court  (6.)  That  the  plaintiff  had  no  interest  in  the 
subject-matter,  or  title  to  the  discovery  required,  or  that  an  action 
would  not  lie  for  which  it  was  wanted.  (7.)  That  the  defendant  was 
not  answerable  to  the  plaintiff ;  but  that  some  other  person  had  a 
right  to  call  for  the  discovery.  (8.)  That  the  policy  of  the  law 
exempted  the  defendant  from  the  discovery.  (9.)  That  the  defen- 
dant was  not  bound  to  discover  his  own  title.  (10.)  That  the  dis- 
covery was  not  material  in  the  suit  (11.)  That  the  defendant  was 
a  mere  witness*  (12.)  That  the  discovery  called  for  would  criminate 
the  defendant.  Some  of  these  grounds  of  objection  to  discovery  have 
ceased  to  be  of  force  since  the  Judicature  Acts,  but  most  of  them  still 
operate,  and  it  will  be  therefore  proper  to  unfold  the  principles,  with 
more  particularity,  by  which  a  few  of  them  are  governed. 

§  1490.  In  the  fii*st  place,  it  must  clearly  appear  that  the  plaintiff 
has  a  title  to  the  discovery  which  he  seeks ;  or,  in  other  words,  that 
he  has  an  interest  in  the  subject-matter,  to  which  the  discovery  is 
attached,  capable  and  proper  to  be  vindicated  in  some  judicial  tri- 
bunal.^ A  mere  stranger  cannot  seek  for  the  discovery  of  the  title  of 
another  person.  Hence,  an  heir-at-law  cannot,  during  the  life  of  his 
ancestor,  have  a  discovery  of  facts  or  deeds  material  to  the  ancestor's 
estate;  for  he  has  no  present  title  whatsoever,  but  only  the  possibility 
of  a  future  title.^  Nor  has  a  party  a  right  to  any  discovery  except  of 
facts  and  deeds,  and  writings  necessary  to  his  own  title,  or  under 
which  he  claims  ;  for  he  is  not  at  liberty  to  pry  into  the  title  of  the 
adverse  party.* 


1  Brown  v.  Dudbridge,  2  Bro.  Ch.  821, 
322  ;  Brownsword  v,  EdwardB,  2  Yes.  243, 
247. 

^  Bnden  v.  Dore,  2  Yes.  445.  But  see 
Metcalf  V.  Hervey,  1  Yes.  248 ;  Ivy  v. 
Kekewick,  2  Yes.  Jr.  679 ;  Glegg  v,  Legh, 
4  Mad.  193,  208.  Yet  it  has  been  held, 
that,  if  the  discovery  sonsht  is  of  a  matter 
which  would  show  the  defendant  incapable 
of  having  any  interest  or  title,  as,  for  ex- 
ample, whether  the  defendant,  claiming 
real  estate  under  a  devise  is  an  alien,  and 
consequently  incapable  of  holding  it,  a 
bill  of  discovery  will  lie.  Attorney -Gene- 
ral V,  Duplessis,  Parker,  144,  155  to  162. 
The  ground  of  the  decision  seemed  to  be, 
that  the  disability  of  alienage  is  neither  a 
penalty  nor  a  forfeiture.  Ibid.  168,  164. 
And  tnis  decision  was  affirmed  in  the  House 
of  Lords.  5  Bro.  Pari.  91 ;  s.  c.  2  Yes. 
286.  Lord  Hardwicke,  however,  held  dif- 
ferent doctrine  in  the  case  of  Duplessis,  and 
insisted  that  she  was  not  bound  to  discover 
whether  she  was  an  alien.  Finch  v.  Finch, 
2  Yes.  494.  Yice-Chancellor  Wi^pun,  in 
his  Treatise  on  the  Law  of  Discovery 
lays  down  the  following  as  fiindamental 
propositions  on  this  subject  (1.)  It  is 
the  right,  as  a  general  rule,  of  the  plain- 


tiff in  equity,  to  examine  the  defendant 
upon  oath,  as  to  all  matters  of  fact,  which, 
being  well  pleaded  in  the  bill,  are  material 
to  the  proof  of  the  plaintiff's  case,  and 
which  the  defendant  does  not,  by  his  form 
of  pleading,  admit.  (2. )  Courts  of  equity, 
as  a  general  rule,  oblige  a  defendant  to 
pledge  his  ooth  to  the  truth  of  his  defence  ; 
with  this  (if  a)  (qualification,  the  right  of  a 

Slaintiff*  in  equity,  to  the  benefit  of  the 
efendant's  oath,  is  limited  to  a  discovery 
of  such  material  facts  as  relate  to  the 
plaintiff^s  case ;  and  it  does  not  extend  to 
the  discovery  of  the  manner  in  which,  or 
of  the  evidence  by  means  of  whidi,  the 
defendant's  case  is  to  be  established,  or  to 
any  discovery  of  the  defendant's  evidence. 
Wigram,  Points  in  Law  of  Discovery, 
pp.  21,  22  ;  Story  on  £q.  Plead.  §§  572  to 
574. 

'  Sackvill  V.  Ayleworth,  1  Yem.  105  ; 
Dursley  v.  Fitzhardinge,  6  Yes.  260  ;  Allan 
V.  Allan,  15  Yes.  131.  See  Kettlewell  v. 
Barstow,  7  Ch.  686  ;  Commissioners,  &c., 
of  London  v.  Glasse,  15  Eq.  302  ;  Roberts 
V.  Oppenheim,  26  Ch.  D.  724.  A  plain- 
tiff' may  have  discovery  of  what  the  aefen- 
dant,  an  insurance  company,  has  done  in 
other  similar  cases  as  to  charging  an  extra 
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§  1491.  Even  an  heir-at-law  has  not  a  right  to  the  inspection  of 
deeds  in  the  possession  of  a  devisee,  unless  he  is  an  heir-in-tail ;  in 
which  latter  case  he  is  entitled  to  see  the  deeds  creating  the  estate 
tail,  but  no  further.^  On  the  other  hand,  a  devisee  is  entitled 
against  the  heir-at-law  to  a  discovery  of  deeds  relating  to  the 
estate  devised.' 

§  1492.  The  reason  of  this  distinction  may  not  at  first  view  be 
apparent.  But  the  ground  upon  which  it  is  asserted  is  this.  The 
title  of  an  heir-at-law  is  a  plain  legal  title.  All  the  family-deeds 
together  would  not  make  his  title  better  or  worse.  If  he  cannot  set 
aside  the  will,  he  has  nothing  to  do  with  the  deeds.  He  must  make 
out  his  title  at  law,  unless  there  are  incumbrances  standing  in  his 
way,  which,  indeed,  a  court  of  equity  would  remove,  in  order  to  enable 
him  to  assert  his  legal  title. .  But,  in  a  case  of  an  heir-in-tail,  a  will 
is  no  answer  to  him  ;  although  a  will  established  is  an  answer  to  an 
heir-at-law.  An  heir-in-tail  has,  beyond  the  general  right,  such  an 
interest  in  the  deed  creating  the  entail,  that  he  has  a  right  to  the 
production  of  it.  But  an  heir-at-law  has  no  interest  in  the  title-deeds 
of  an  estate,  unless  it  has  descended  to  him.^ 

§  1493.  On  the  other  hand,  a  devisee,  claiming  an  estate  under  a 
will,  cannot,  without  a  discovery  of  the  title-deeds,  maintain  any  suit 
at  law.  The  heir-at-law  might  not  only  defeat  his  suit,  by  withhold- 
ing the  means  to  trace  out  his  legal  title,  but  might  also  defend  him- 
self at  law  by  setting  up  prior  outstanding  incumbrances.  And  thus 
he  might  prevent  the  devisee  from  having  the  power  of  trying  the 
validity  of  the  will  at  law.*  Whether  this  distinction  is  well  founded 
may,  perhaps,  be  thought  to  admit  of  some  question.  That  the 
devisee  should,  in  such  a  case,  be  entitled  to  a  discovery,  seems  plain 
enough.  That  the  heir-at-law  is  not  equally  well  entitled  to  a  dis- 
covery of  the  deeds,  under  which  the  estate  is  claimed,  in  order  to 
ascertain  the  extent  to  which  he  is  disinherited,  may  not  appear  quite 
so  plain.^ 


rate,  Girdlestone  v.  North  British,  &c., 
Co.,  11  Ea.  197. 

*  ShaftsDury  v.  Arrowsmith,  4  Ves.  71. 
In  Shaftsbury  v.  Arrowsmith  (4  Ves.  71), 
Lord  Rosslyn  explained  the  ground  of  the 
doctrine  in  favour  of  the  heir-in-tail ;  that 
it  was  removing  an  impediment  which 
prevented  the  trial  of  a  legal  right.  He 
afterwards  added  :  "  Permitting  a  general 
sweeping  survey  into  all  the  deeds  of  the 
family  would  be  attended  with  venr  great 
danger  and  mischief ;  and  where  the  per- 
son claims  as  heir  of  the  body,  it  has  been 
very  properly  stated,  that  it  may  show  a 
title  in  another  person,  if  the  entail  is  not 
well  barred." 

^  Shaftsbury  v.  Arrowsmith,  4  Vesey  ft/. 

3  Ibid. 


*  Duchess  of  Newcastle  v.  Lord  Pelham, 
8  Viner,  Abridg. 

^  It  is  obvious  that  the  distinction  is 
not  satisfactory  to  Mr.  Fonblanque.  In 
2  Fonbl.  £q.  B.  6,  ch.  3,  §  2,  note  (a),  he 
says:  *'And  an  heir-at-law,  although  not 
entitled  to  come  into  equity  upon  an 
ejectment  bill  for  possession ;  yet  he  is 
entitled  to  come  into  equity  to  remove 
terms  out  of  the  way,  which  would  other- 
wise prevent  his  recovering  possession 
at  law ;  and  also  has  a  right  to  another 
relief,  before  he  has  estabUshed  his  title 
at  law,  namely,  that  the  deed  and  will 
may  be  produced,  and  lodged  in  proper 
hai^ds  for  his  inspection ;  for  any  heir-at- 
law  has  a  right  to  discover  by  what  means 
and  under  what  deed  he  is  disinherited." 
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§  1493.  The  process  of  disco veiy  is  often  found  very  usefiil  in  com- 
pelling the  production  of  important  documents  in  the  possession  of  the 
opposite  party,  the  inspection  of  which  is  necessary  to  a  proper  present- 
ment of  the  case  on  the  part  of  the  plaintiff.^  And  in  one  case,  where 
the  state  of  the  engineering  plans  was  material  in  a  cause,  and  the 
defendant,  who  had  obtained  an  order  for  their  production  and  inspec- 
tion, deposed  that  he  had  no  engineering  knowledge,  and  that  an 
inspection  of  the  plans  would  be  useless  to  him  without  the  aid  of  an 
engineer,  the  order  was  so  expanded  as  to  permit  the  defendant's  sur- 
veyor to  inspect  them.*  So  upon  a  bill  for  specific  performance  of  a 
contract  for  the  sale  of  land  and  machinery  upon  it,  alleging  that 
the  defendant  had  let  the  premises,  &c.,  and  that  the  lessees  were 
damaging  the  machinery,  the  plaintiff  is  entitled  to  discovery  as  to 
whom  the  defendant  has  let  the  premises,  &c.,  and  for  what  term.^ 

§  1494.  In  the  next  place,  the  courts  of  equity  will  not  allow 
discovery  to  aid  the  promotion  or  defence  of  any  suit  which  is  not 
purely  of  a  civil  nature.  Thus,  for  example,  they  will  not  compel  a 
discovery  in  aid  of  a  criminal  prosecution ;  or  of  a  penal  action ; 
or  of  a  suit  in  its  nature  partaking  of  such  a  character ;  or  in  a 
case  involving  moral  turpitude  ;  for  it  is  against  the  genius  of  the 
common  law  to  compel  a  party  to  accuse  himself ;  and  it  is  against  the 
general  principles  of  equity  to  aid  in  the  enforcement  of  penalties 
or  forfeitures.*     In  Hunnings  v.  Williamson  ^  it  was  held  that  in  an 


For  this  he  relies  upon  Harrison  v.  South- 
cote  (1  Atk  589,  540),  where  Lord  Hard- 
Tvicke  asserts  the  proposition  in  the  same 
language ;  and  Floyer  v.  Sydenham  (Se- 
lect Cas.  in  Ch.  2),  which  is  directly  in 
point.  If  it  were  clear,  that,  if  the  will 
were  established,  the  title  of  the  heir  would 
be  gone,  the  objection  to  a  biU  of  discovery 
by  him  might  not  be  unreasonable ;  for 
then  he  would  have  no  title  to  the  estate, 
and  of  course  no  title  to  a  discovery  of  the 
deeds  of  it.  But  it  may  depend  upon  the 
very  terms  of  the  instrument,  as  a  settle- 
ment, or  the  boundaries  stated  in  different 
deeds,  where  the  purchase  has  been  of 
different  parcels  at  different  times,  whether 
he  is  disinherited  or  not.  In  such  a  case, 
an  inspection  may  be  very  important  to 
him.  A  reversioner  may  have  discovery 
from  under  lessees  holding  over  of  docu- 
ments showing  identity  of  parcels.  Brown 
V.  Wales,  15  Eq.  142.  See  Cooper,  Eq. 
PI.  ch.  3,  §  3,  p.  198  ;  Aston  v.  Lord 
Exeter,  6  Ves.  288 ;  Hylton  v.  Morgan,  6 
Ves.  294. 

»  Dent  V.  Dent,  1  Eq.  186;  Patch  v. 
Ward,  id.  436  ;  Piffard  v.  Beeby,  id.  623  ; 
Clinch  V,  Financial  Corporation,  2  id.  271. 


The  defendant  cannot  refuse  to  produce 
private  letters  from  a  stranger,  Hopkinson 
V.  Lord  Burghley,  2  Ch.  447  ;  but  cannot 
be  required  to  produce  documents  concern- 
ing the  compromise  of  a  dispute  between 
himself  and  one  not  a.  {Mirty  to  the  suit. 
Warrick  v.  Queen*s  College,  Oxford  (No 
2),  4  Eq.  254.  A  defendant  was  allowed 
to  seal  up  the  parts  of  a  pedigree  called 
for  bv  plaintiff  that  did  not  belong  to 
the  direct  line  of  descent  claimed  for 
the  plaintiff.  Eettlewell  v.  Barstow,  7 
Ch.  686. 

^  Swansea  Vale  RaUroad  Co.  v.  Budd,  2 
Eu.  274. 

*  Dixon  V,  Eraser,  2  Eq.  497. 

^  Montague  v.  Dudman,  2  Yes.  398 ; 
Thorpe  v.  Macauley,  5  Mad.  229,  230; 
ShackeU  v.  Macaulay,  2  Sim.  &  Stu.  79  ; 
8.  c  1  Bligh  (n.  s.),  96  ;  Claridge  v.  Hoare^ 
14  Ves.  64,  65  ;  Wallis  v.  Duke  of  Port- 
land, 3  Ves.  494  ;  Franco  v.  Bolton,  3  Ves. 
868  ;  Earl  of  Suffolk  v.  Green,  1  Atk.  450 ; 
Kins  V.  Burr,  3  Meriv.  693 ;  Finch  v, 
Findi,  2  Ves.   492 ;  Hare  on  Discovery, 

g).  131  to  135  ;  ibid.  140  to  144.     Lord 
ardwicke,  in  Montague  v.   Dudman  (2 
Ves.  398),  hold,  that  a  discovery  did  not 


«  10  Q.  B.  D.  459.    See  also  Lamb  r.  Munster,  10  Q.  B.  D.  110. 
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action  for  penalties  the  plaintiff  is  not  entitled  to  administer  inter- 
rogatories under  Order  31  of  the  Judicature  Act,  1873,  since  that 
order  was  not  intended  to  give  the  right  to  discovery  in  cases  where, 
prior  to  the  Judicature  Acts,  discovery  was  not  obtainable. 

§  1496.  In  the  next  place,  no  discovery  will  be  compelled,  where 
it  is  against  the  policy  of  the  law  from  the  particular  relation  of 
the  parties.  But  the  law  on  this  subject  has  now  been  altered. 
Thus,  for  instance,  formerly  if  a  bill  of  discovery  were  filed  against  a 
married  woman,  to  compel  her  to  disclose  facts  which  may  charge 
her  husband,  it  would  have  been  dismissed  ;  for  a  married  woman  was 
not  permitted  to  be  a  witness  for  or  against  her  husband  in  con- 
troversies with  third  persona^  Upon  the  same  ground,  a  person 
standing  in  the  relation  of  professional  confidence  to  another,  as  his 
counsel  or  attorney,  will  not  be  compelled  to  disclose  the  secrets  of 
his  client.^     Thus  communications  between  solicitor  or  other  legal 


lie  to  aid  a  Tnaftdamtu.  In  the  cases  of 
Thorpe  v.  Macauley,  6  Mad.  229,  230,  and 
Shackell  v,  Macaulay,  2  Sim.  &  Stu.  79  ; 
8.  0.  2  Russ.  550,  note,  bills  of  discoyery 
to  aid  a  suit  for  a  libel  were  dismissed,  as 
improper,  as  they  partake  of  a  criminal 
nature.  The  case  of  ShackeU  v.  Macaulay 
was  carried  to  the  House  of  Lords,  where 
the  decision  was  affirmed,  so  far  as  it  autho- 
rized a  commission  'to  take  testimony 
abroad.  1  Bligh  (n.  s.),  96,  138,  134. 
In  Wilmot  v.  Maccabe  (4  Sim.  263),  the 
Vice-Chancellor  seems  to  have  thought 
that  the  decision  in  the  House  of  Lords  in 
ShackeU  v,  Macaulay,  justified  the  court  in 
requiring  a  discovery  in  cases  of  a  civil 
action  for  libeL  Mr.  Hare  maintains  the 
same  doctrine.  Hare  on  Discovery,  116, 
117.  But  it  does  not  seem  to  me  that  the 
decision  justifies  any  such  conclusion.    See 

also  SouthaU  t». ,  1  Younjje,  308  ;  the 

case  of  Glynn  v.  Houston,  1  Keen,  329,  is 
directly  in  point  to  establish,  that  a  dis- 
covery cannot,  in  a  civil  action,  be  com- 
pelled of  facts,  which  would  subject  the 
party  to  penal  consequences.  Where  the 
suit  involves  penalties,  if  the  plaintiff  is 
competent  to  waive  them,  and  does  waive 
them  in  his  bill  of  discovery,  it  is  main- 
tainable. See  United  States  v.  McRae, 
4  £q.  327  ;  3  Ch.  79.  And  there  are  other 
exceptions  ;  as  where  the  party  expressly, 
by  contract,  has  agreed  to  discover.  Ibid.  ; 
Hare  ou  Discovery,  137  to  139.  There  is 
another  exception  in  regard  to  forfeitures, 
deserving  notice  in  this  place.  It  is,  that 
a  bill  of  discovery  will  lie  for  a  disclosure 
of  money  lost  at  play,  and  of  the  securities 
given  for  it.  But  this  stands,  at  least,  in 
modem  times,  upon  the  provisions  of  the 
statute  of  9  Anne,  ch.  14,  giving  a  bill  of 
discovery.  Rawden  v.  Shadwell,  Ambler, 
268,  and  Mr.  Blunt's  note  (3) ;  Newman 
r.  Franco,  2  Anst.  519  ;  Andrews  v.  Berry, 
3    Anst.   634,  635.     There  are,  however, 


said  to  be  older  cases,  which  snpport  it 
upon  ^neral  principles.  14  Viner,  Abr. 
Oaming,  D.  pi.  3,  citing  Suckline  v. 
Morley,  Tothiil,  84  (this  is  probaWy  a 
mistake  of  the  true  page,  in  the  edition  of 
1649 ;  the  case  will  w  found  at  p.  23). 
See  anUf  §  302.  In  Green  v.  Weaver,  1 
Sim.  404,  it  was  held,  that  a  London 
broker  was  compellable  to  make  a  discovery 
in  aid  of  an  action  brought  against  him  by 
his  employer  for  misconduct,  although  it 
subjected  him  to  the  penalty  of  his  bond, 
given  for  his  faithful  discharge  of  his 
official  duties.  Another  exception  (if, 
indeed,  properly  considered,  it  is  an  ex- 
ception) is,  where  the  bill  seeks  a  dis- 
cover}^ of  a  fraud,  or  of  fraudulent  acts  of 
the  defendant ;  if  they  do  not  subject  him 
to  criminal  proceedings,  he  is  lK)und  to 
make  the  discovery.  Janson  v.  Solarte,  2 
Younge  k  Coll.  132,  136  ;  Hare  on  Dis- 
covery, 140,  142  ;  Green  v.  Weaver,  1  Sim. 
404,  427, 482.  But  see  Mitchell  v.  Eoecker, 
11  Beavan,  380.  Neither  is  it  an  excuse 
for  nou -production  of  documents,  that  they 
will  subject  the  party  to  a  penalty  in  a 
foreign  country  ;  although  tnat  may  be 
his  own  country.  King  of  the  Two  Sicilies 
V.  Wilcox,  1  Simon  (n.  8.),  329.  Compare 
United  States  v.  McRae,  4  £q.  327  ;  3  Ch. 
79. 

^  Le  Texier  v.  Margrave  of  Anepach,  5 
Ves.  322  ;  s.  c.  15  Ves.  159  ;  Baron  v. 
Grillard,  3  V.  &  Beam.  165  ;  Cartwright 
V,  Green,  8  Ves.  405,  408. 

2  Bulstrod  V.  Letchmere,  3  Freem.  5.; 
s.  c.  1  Ch.  Cas.  277  ;  Parkhurst  v.  Low- 
ten,  2  Swanst.  194,  216 ;  Sandford  v. 
Remington,  2  Ves.  Jr.  189.  Lord  Kedes- 
dale  (Mitf.  Eq.  PI.  by  Jeremy,  288)  says  : 
*'  If  a  bill  seeKs  a  discovery  of  a  fact  from 
one  whose  knowle<ige  of  the  fact  was  de- 
rived from  the  confidence  reposed  in  him, 
as  counsel,  attorney,  or  arbitrator,  he  may 
plead,   in  bar  of  the  discovery,   that  his 


' 
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adyiser  and  client,  and  communications  coming  from  any  agent 
employed  by  the  solicitor,  or  employed  at  bis  instance,  or  in  any 
otber  way  procured  by  the  solicitor,^  and  opinions  of  counsel  in 
reference  to  legal  proceedings,  whether  these  opinions  are  taken 
before  or  after  the  legal  opinions  are  actually  begun,  are  privi- 
leged.* 

§  1497.  In  the  next  place,  no  discovery  will  be  compelled,  except 
of  facts  material  to  the  case  stated  by  the  plaintiff ;  '  for  otherwise, 
he  might  insist  upon  a  knowledge  of  facts  wholly  impertinent  to  his 
case,  and  thus  compel  disclosures  in  which  he  had  no  interest,  to 
gratify  Lis  malice,  or  his  curiosity,  or  his  spirit  of  oppression.  But 
cases  of  immateriality  may  be  put  far  short  of  such  unworthy  objects. 
Thus,  if  a  mortgagor  should  seek  to  ascertain  whether  the  mortgagee 
was  a  trustee  or  not,  that  would,  ordinarily,  be  deemed  an  improper 
inquiry,  since,  unless  special  circumstances  were  shown,  it  could  not 
be  material  to  the  plaintiff,  whether  any  trust  were  reposed  in  the 
mortgagee  or  not.^  And  documents  are  material  to  the  case 
if  it  is  not  unreasonable  to  suppose  that  they  may  contain  informa- 
tion directly  or  indirectly  enabling  the  party  seeking  discovery 
either  to  advance  his  own  case,  or  to  damage  the  case  of  his 
adversary.^ 

§  1498.  In  general,  arbitrators  are  not  compellable  to  disclose  the 
grounds  on  which  they  made  their  award ;  for  (it  has  been  said)  it 
would  be  a  great  inconvenience  to  compel  them  to  set  forth  the 
particular  reasons  of  their  decision  ;  and  it  would  be  a  discouragement 


knowledge  of  the  facts  was  so  obtained. " 
Mr.  Cooper  (Eq.  PI.  ch.  6,  p.  800)  adopts 
similar  language.  In  the  cases  referred  to 
by  Lord  Rede^ale,  I  do  not  find  arbitra- 
tors mentioned ;  nor  do  I  find  that  arbi- 
trators are  exempted  from  disclosing  facts 
which  have  been  stated  before  them  ;  but 
only  from  stating  the  grounds  of  their 
award.  See  Gregory  v.  Howard,  3  Esp. 
113  ;  Habershom  v,  Troby,  3  Esp.  88  ; 
Slack  V,  Buchanan,  Peake,  5  ;  Brown  v. 
Brown,  1  Vem.  158, 159 ;  Adams  v.  Bairy, 
2  Y.  &  Coll.  N.  R.  107.  All  confiden- 
tial communications  between  solicitor  and 
client  as  to  the  subject-matter  of  the 
cause  are  privileged,  Wilson  r.  Northamp- 
ton, &c.,  K.  Co.,  14  Eq.  477  ;  MacFarlan 
V.  Rolt,  ib.  580.  So  of  communications  of 
predecessors  in  title  with  their  solicitors. 
Alinet  V.  Morgan,  8  Ch.  861.  But  com- 
munications between  co-defendants  after 
suit  brought  ara  not  generally  privileged. 
Hamilton  u  Nott,  16  Eq.  112. 

^  Minet  V.  Morgan,  8  Ch,  361  ;  Bnstros  v. 
White,  1  Q.  B.  D.  428  ;  Friend  v.  London, 
Chatham  &  Dover  Ry.  Co.,  2  Ex.  D.  437  ; 
Wheeler  v.  Le  Marchant,  17  Ch.  D.  609. 

'  Mayor  and  Corporation  of  Bristol  v. 
Cox,  26  Ch.  D.  678  ;  but  compare  In  re 


Mason,  Mason  v.  Catsley,  22  Ch.  D.  609, 
where  it  was  held  letters  passing  between 
solicitors  and  clients  ante  litem  rnotam 
were  tu)^  privileged. 

3  See  Finch  v.  Finch,  2  Ves.  492.  And 
where  the  discovery  may  be  prejudicial  to 
defendant,  the  court  will  be  particularly 
cautious  as  to  materiality ;  so  in  trade- 
mark cases  the  names  of  defendant's  cus- 
tomers need  not  be  disclosed.  Carver  v. 
Pinto  Leite,  7  Ch.  90 ;  Moore  v.  Craven, 
7  Ch.  94,  n.  And  see  Murray  v.  Clayton, 
15  Eg.  115  :  Benbow  v.  Low,  16  Ch.  D. 
93.  Where  the  discovery  is  not  relevant 
to  plaintiff's  case,  it  cannot  be  had,  e.g.^ 
where  plaintiff  inquires  how  a  settled 
account  was  made  up  without  showing 
any  right  to  impeach  it.  Wier  v.  Tucker, 
14  Eq.  25.  And  a  plaintiff  will  not  be 
compelled  to  produce  a  muniment  of  his 
title  which  he  swears  does  not  impeach 
his  title,  nor  aid  defendant  Minet  v, 
Moi^n,  8  Ch.  361.  See  on  this  Whyte 
u  Ahrens,  26  Ch.  D.  717 

*  Montague  v.  Dudman,  2  Ves.  399  ; 
Harvey  v.  Morris,  Kep.  temp.  Finch,  214. 

'  Compagnie  Financi^i*e  et  Commerciale 
du  Pacitique  v.  Peruvian  Guano  Co.,  11 
Q.  B.  D.  55. 
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of  suitable  persons  to  take  upon  themselves  such  an  office.^  PlsrhapB 
a  stronger  ground  against  it,  is  that  the  arbitrators  are  not  obliged 
by  law  to  give  any  reason  for  their  award ;  and  if  they  act  with 
good  faith,  being  the  judges  chosen  by  the  parties,  their  decision 
ought,  ordinarily,  to  be  conclusive.^  But  if  they  are  charged  with 
corruption,  fraud,  or  partiality,  they  must  answer  to  that.* 

§  1499.  In  the  next  place,  it  is  ordinarily  a  good  objection  to  a 
discovery,  that  it  seeks  the  discovery  from  a  defendant  who  is  a 
mere  witness,  and  has  no  interest  in  the  suit ;  for,  as  he  may  be 
examined  in  the  suit  as  a  witness,  there  is  no  ground  to  make  him 
a  party  to  discovery,  since  his  answer  would  not  be  evidence  against 
any  other  person  in  the  suit.* 

§  1500.  There  are  some  exceptions  to  this  rule,  as  to  witnesses, 
but  they  are  all  founded  upon  special  circumstances.  Thus,  if 
arbitrators  are  made  parties  to  a  suit  to  set  aside  an  awards  it  is  a  good 
ground  of  objection  on  their  part  that  they  are  mere  witnesses.  But 
if  the  bill  charges  them  with  corruption,  fraud,  or  other  gross  miscon- 
duct, then  they  are  compellable  to  make  the  discovery.  For  they  shall 
never  be  permitted  to  deprive  the  injured  party  of  their  evidence, 
by  their  own  fraud  or  gross  misconduct ;  and  if  the  case  is  main- 
tained, they  will  be  held  liable  for  costs.^  So  an  attorney  or  solicitor, 
who  assists  his  client  in  obtaining  a  fraudulent  deed,  although  a 
mere  witness,  may  be  made  a  party,  and  compelled  to  make  a 
discovery.* 

§  1501.  Another  exception  is,  the  case  of  making  the  secretaries, 
book-keepers,  and  other  oflScers  of  a  corporation,  and,  under  certain 
circumstances,  even  other  members  of  the  corporation,  parties  to 
assist  discovery  against  the  corporation.  The  ground  upon  which 
this  exception  has  been  maintained  is,  that  a  corporation,  being  an 
artificial  pereon,  cannot  be  compelled  to  make  any  discovery  on  oath, 
but  only  under  its  common  seal ;  and,  therefore,  it  cannot  make  any 
satisfactory  answer,  nor  be  liable  for  perjury  for  any  false  answer. 
By  making  the  secretary  or  other  officer  of  the  corporation  a  party, 
an  answer  under  oath  may  be  obtained  from  those  persons  as  to  the 
facts  within  their  knowledge.  Besides,  their  answer  may  enable 
the  plaintifif  to  arrive  at  the  means  of  obtaining  better  information.'^ 
Some  dissatisfaction  has  been  expressed  with  this  mode  of  reasoning. 

1  Steward  v.  East  India  Ck)mpany,  2  *  Chicot  v.  I^quesne,  2  Ves.  816,  318  ; 
Venn.  880;  Anon.,  3  Atk.  644;  anUj  Lingood  v.  Croncner,  2  Atk.  395;  Lons- 
§§  1457,  1596,  note.  dale  «.  Littledale,  2  Ves,  Jr.451  ;  Dummier 

2  Tittenson  v.  Peat,  3  Atk.  529 ;  awLe,  v.  Corporation  of  Chippenham,  14  Yes. 
§§  1454  to  1456.  252. 

»  Ibid.  ;  Ives  v.  Metcalfe,  1  Atk.  63.  •  Bennet  r.  Vade,  2  Atk.  824 ;  Bowles 

^  Fenton  v,  Hughes,  7  Ves.  287  ;  Neu-  v.  Stewart,  1  Sch.  &  Lefr.  227. 

man  v.  GJodfrey,  2  Bro.  Ch.  832  to  384  ;  ?  Wych  r.  Meal,  3  P.  Will.  311,  312 ; 

Cookson  V.  Ellison,  2  Bro.  Ch.  252.  Anon.,  1  Veni.  117. 
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The  first  of  the  grounds  is  extremely  questionable ;  and,  if  it  were 
now  to  be  considered  for  the  first  time,  it  would  hardly  be  deemed 
correct.  The  latter  ground  is  very  singular ;  for  it  assigns  as  the 
ground  of  making  a  person,  who  is  a  witness,  a  defendant,  that  it 
is  in  order  to  enable  the  plaintiff  to  deal  better  and  with  more  success 
with  the  other  pai*ties  upon  the  record ;  a  ground  wholly  repugnant 
to  the  general  principles  of  courts  of  equity  on  the  subject  of  parties.^ 
The  doctrine,  however,  is  now  so  firmly  established,  that  it  is  (prac- 
tically speaking)  impossible  to  overturn  it.^  Accordingly,  it  is  pro- 
vided by  Order  81,  rule  5  of  the  Rules  of  the  Supreme  Court,  1883, 
that  if  any  party  to  a  cause  or  matter  be  a  body  corporate  or  a 
joint  stock  company,  whether  incorporated  or  not,  or  any  other  body 
of  persons  empowered  by  law  to  sue  or  be  sued,  whether  in  its  own 
name  or  in  the  name  of  any  officer  or  other  person,  any  opposite 
party  may  apply  for  an  order,  allowing  him  to  deliver  interrogatories 
to  any  member  or  officer  of  such  corporation,  company,  or  body,  and 
an  order  may  be  made  accordingly. 


1  Fenton  v.  Hughes,  7  Ves.  288  to  291  ; 
Dnminer  v.  Corporation  of  Chippenham, 
14  Yes.  252.  Tjord  Eldon  has  commented 
strongly  on  the  doctrine  of  this  exception 
in  Fenton  v.  Hughes  (7  Ves.  289) ;  and 
the  statement  in  the  text  is  drawn  from 
his  judgment  in  that  case. 

*  Ibid.  In  the  case  of  Glascott  v.  Copper 
Miners*  Company,  11  Simons,  305,  which 
UTis  a  bill  for  a  discovery,  by  a  defendant, 
in  aid  of  an  action  at  law,  Sir  L.  Shadwell 
said  :  "Then  the  question  is,  whether 
such  a  bill  can  be  sustained  ?  In  my 
opinion  there  is  abundance  of  authority 
for  sustaining  such  a  biU.  It  is  very  re- 
markable that  the  second  edition  of  Lord 
Bedesdalb's  Treatise,  which  was  published 
in  the  year  1787,  contains,  word  for  word, 
the  same  passage  as  we  iind  in  the  fourth 
edition,  which  was  published  in  his  life- 
time, and  with  his  sanction,  and  which, 
therefore,  does  clearly  show  that  his  lord- 
ship did,  after  the  lapse  of  forty  years, 
entertain  the  opinion  which  he  published 
in  the  year  1787.  Loixl  Kedesdale  was  a 
great  observer  of  what  took  place  in  this 
court ;  and  we  can  hardly  suppose  that  he 
forgot  the  cases  in  which  he  nimself  had 
been  engaged  as  counsel,  as  he  was  in 
Moodalay  v.  Morton,  which  was  heard  in 
1785.  Now,  though  it  may  be  perfectly 
true,  that  the  ol^ervation  made  by  Sir 
John  Leach,  in  the  case  of  Angell  v. 
Angell,  may  have  contained  very  good 
reasons  why  the  demurrer  should  nave 
been  allowed,  so  far  as  it  was  a  bill  for  a 
commission,  still  his  honor'^  opinion,  sup- 
posing it  to  be  right,  would  be  no  autho- 
rity against  the  proposition  which  is  iu- 
volvedin  the  decision  of  that  case ;  namely, 
that  a  bill  for  discovery  only  may  be  filed 


against  a  corporation  and  its  officers.  And 
it  appears  to  me,  that  any  observations 
which  were  made  upon  the  collateral  point 
concerning  the  commission  have  nothing 
at  all  to  do  with  the  question  whether  a 
bill  of  discovery  only  may  be  filed  against 
a  company  and  its  officers.  Then  the 
language  of  Lord  Redesdale,  in  both  the 
editions  to  which  I  have  referred,  is  in  the 
most  general  form.  'It  has  been  usual,' 
says  his  lordship,  *  where  a  discovery  of 
entries  in  the  books  of  the  corporation, 
or  of  any  act  done  by  the  corporation,  has 
been  necessary,  to  make  their  secretary 
or  book-keeper,  or  other  officer,  a  party.' 
And  if  you  make  any  other  officer  than 
a  secretary  or  a  book-keeper  a  party, 
which  this  language  plainly  imports,  it 
seems  to  follow  that  you  may  make,  not 
only  the  secretary,  but  the  governor,  and 
the  deputy-governor,  &c.,  and  any  other 
person  a  party  with  i-espect  to  whom  there 
IS  an  averment  that  he  nas,  or  that  he  and 
others  have,  in  their  custody,  books  and 
papers  which  relate  to  the  matters  in  the 
bill  mentioned,  and  whereby  the  tnith  of 
these  niattei*s  would  api)ear.  And  I  can- 
not but  think,  notwithstanding  all  that 
has  been  said  on  this  subject,  that  I  am 
actuallv  bound  by  the  authority  which  I 
find,  wliich  I  must  take  to  have  been  con- 
sidered as  the  law,  for  the  length  of  time 
from  1787  to  1827,  and  which  I  myself 
have  always  understood  to  be  the  law  of 
the  court.  The  official  liquidator  in  a 
winding-up  is  in  a  position  as  to  duty  to 
answer  interrogatories  similar  to  that  of  an 
officer  of  a  corporation  made  defendant  to 
a  bill  of  discovery.  Ex  paric  The  Con- 
tract Corporation,  2  Ch.  350.  Compare 
Gooch's  Case,  7  Ch.  207. 

3    XT 


1026 


EQUITY  JURISPRUDENCE. 


[CH.  XLII. 


§  1502.  In  the  next  place,  a  defendant  may  object  to  a  discovery, 
that  he  is  a  bond  fide  purchaser  of  the  property  for  a  vahiable 
consideration,  without  notice  of  the  plaintiff's  claim.  We  have 
already  had  occasion  to  take  notice  of  this  protection  which  courts 
of  equity  throw  round  innocent  purchasers.^  To  entitle  himself  to 
this  protection,  however,  the  purchaser  must  not  only  be  bond  fide, 
and  without  notice,  and  for  a  valuable  consideration,  but  he  must 
have  paid  the  purchase-money.^  So,  too,  he  must  have  purchased 
the  legal  title,  and  not  be  a  mere  purchaser  without  a  semblance  of 
title  ;  for  even  the  purchaser  of  an  equity  is  bound  to  take  notice 
of,  and  is  bound  by,  a  prior  equity ;  *  and  between  equities,  the 
established  rule  is,  that  he  who  has  the  prior  equity  in  point  of 
time,  is  entitled  to  the  like  priority  in  point  of  right.*  But  it  is 
not  indispensable,  to  protect  himself  against  discovery,  that  he 
should  be  the  purchaser  of  a  legal  title.  For  the  rule  in  equity  is, 
that,  if  a  defendant  has  in  conscience  a  right,  equal  to  that  claimed 
by  the  person  filing  a  bill  against  him,  although  he  is  not  clothed 
with  a  perfect  legal  title,  this  circumstance,  in  his  situation  as 
defendant,  renders  it  improper  for  a  coiuii  of  equity  to  compel  him 
to  make  any  discovery  which  may  hazard  his  title.  It  seems  that  a 
judgment  creditor,  proceeding  in  invitum,  does  not,  in  the  view  of 
a  court  of  equity,  stand  in  that  position  in  which  he  requires  or 
receives  the  same  favour  as  a  purchaser  whose  right  is  enforced 
through  the  conscience  of  the  other  party.^ 

§  1503.  In  short,  courts  of  equity  will  not  take  the  least  step 
imaginable  against  an  innocent  purchaser  in  such  a  predicament ; 
and  will,  on  the  other  hand,  allow  him  to  take  every  advantage 
which  the  law  gives  him;  for  there  is  nothing  which  can  attach 


1  AtUc,  §§  64  c,  108  a,  119,  881,  409, 
484,  630,  631.  Butler's  note  to  Co.  Litt. 
290  b,  note  1,  §  13  ;  Stanhope  v.  Earl  Var- 
nev,  2  Eden,  81. 

5  Butler's  note  to  Co.  Litt.  290  ft,  note 
(1),  §  13  ;  Stanhope  v.  Earl  Varney,  8 
Eden,  81  ;  WiliouAby  v.  Willoughby,  1 
T.  R.  763,  767.  In  this  last  case,  Lord 
Hardwicke  said :  *'  In  the  first  place,  he 
must  be  a  purchaser  for  a  price  paid  or  for 
a  valiutble  consideratum.  He  must  be  a 
purchaser  bond  Jide  not  affected  with  any 
fraud  or  collusion.  He  must  be  a  pur- 
chaser without  notice  of  the  prior  convey- 
ance, or  of  the  prior  chai^  or  incum- 
brance ;  for  notice  makes  him  come  in 
fraudvienUy,  And  here,  when  I  speak  of 
a  purchaser  for  a  valuable  consideration, 
I  mclude  a  mortgagee,  for  he  is  a  pur- 
chaser pro  tanto.  If  he  has  no  notice,  and 
happens  to  take  a  defective  conveyance  of 
the  inheritance,  defective  either  by  reason 
of  some  prior  conveyance,  or  of  some  prior 


charge  or  incumbrance,  and  if  he  also  take 
an  assignment  of  the  term  to  a  trustee  for 
him,  or  to  himself,  where  he  takes  the 
conveyance  of  the  inheritance  to  his  trus- 
tee, in  both  these  cases  he  shall  have  the 
benefit  of  the  term  to  protect  him  ;  that 
is,  he  may  make  use  of  the  legal  estate  of 
the  term  to  defend  his  possession,  or,  if 
he  has  lost  his  possession,  to  recover  it  at 
common  law,  notwithstanding  that  his 
adversary  may  at  law  have  the  strict  title 
to  the  inheritance."  Maundrell  v.  Mann- 
drell,  10  Ves.  246,  259,  260,  270  ;  Jones 
V.  Bowles,  3  Mylne  &  Keen,  581,  596,  597, 
598. 

*  Payne  v.  Compton,  2  Younge  &  Coll. 
457. 

*  Payne  v.  Compton,  2  Younge  k  ColL 

457. 

*  Langton  v.  Horton,  1  Hare,  547,  563  ; 
Doe  dem.  Coleman  v.  Britain,  2  B.  & 
Aid.  93 ;  Skeeles  v.  Shearly,  8  Sim.  158  ; 
s.  c.  3  Mylne  &  Cr.  112. 
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itself  upon  his  conscience,  in  such  a  case,  in  favour  of  an  adverse 
claim.^  Where  courts  of  equity  are  called  upon  to  administer 
justice  upon  grounds  of  equity  against  a  legal  title,  they  allow  a 
superior  strength  to  the  legal  title,  when  the  rights  of  the  parties 
are  in  conscience  equal.  And,  where  a  legal  title  may  be  enforced 
in  a  court  of  ordinary  jurisdiction,  to  the  prejudice  of  an  equitable 
title,  courts  of  equity  will  refuse  assistance  to  the  legal  title  against 
the  equitable  title,  when  the  rights  are  in  conscience  equal.^  On 
the  other  hand,  if  a  plaintiflF  comes  into  equity,  seeking  relief  upon 
a  legal  title,  against  a  bond  fide  purchaser  of  an  equitable  title,  if  he 
is  entitled  to  relief  in  such  a  case  (which  is  perhaps  doubtful),  still, 
he  must  obtain  it  upon  the  strength  of  his  own  case,  and  his  own 
evidence  ;  and  he  is  not  entitled  to  extract  from  the  conscience  of  the 
innocent  defendant  any  proofs  to  support  it.*' 

§  1503  a.  And  not  only  is  a  hoirid  fide  purchaser  for  a  valuable 
consideration  without  notice,  protected  in  equity  against  a  plaintiff 
seeking  to  overturn  that  title ;  but  a  purchaser  with  notice,  under 
such  a  homd  fide  purchaser  without  notice,  is  entitled  to  the  like 
protection.  For,  otherwise,  it  would  happen,  that  the  title  of  such 
a  bond  fide  purchaser  would  become  unmarketable  in  his  hands,  and 
consequently  he  might  be  subjected  to  great  losses,  if  not  utter  ruin.* 

§  1503  6.  The  question  sometimes  arises  as  to  who  is  to  be  treated 
as  a  bond  fide  purchaser  in  the  sense  of  the  rule :  and  it  has  been 
held,  that  a  judgment  creditor,  by  elegity  is  not  entitled  to  be  deemed 
such ;  but  he  takes  only  such  rights  in  the  premises  as  the  judgment 
debtor  rightfully  possessed.  Thus,  for  example,  a  judgment  creditor 
cannot  hold  an  estate  subject  to  an  equitable  mortgage  by  an  elegit 
executed  on  the  estate  of  the  debtor  mortgagor,  except  subject  to 
such  equitable  mortgage,  although  he  had  no  notice  of  the  mortgage, 
at  the  time  of  the  elegit.^ 


*  JeTTard  v.  Saunders,  2  Ves.  Jr.  458. 

«  Wortley  v.  Birkhead,  2  Ves.  673,  574  ; 
ante,  §  415.  The  only  recognized  excep- 
tions are  in  favour  of  a  plaintiff  against  a 
judgment  creditor,  holding  the  estate  on 
liis  judgment,  and  in  favour  of  a  dowress 
against  an  innocent  purchaser.     Ibid. 

'  See  Senhouse  v.  Earl,  2  Ves.  450. 
Lord  Loughborough,  in  Jerrard  v.  Saun- 
ders (2  Ves.  Jr.  458),  said :  "1  believe  it 
is  decided  that  you  cannot  even  have  a 
bill  to  perpetuate  testimony  against  him  " 
[a  purcnaser  for  a  valuable  consideration 
without  notice].  The  case  of  Seyboume 
V.  Clifton,  cited  2  Vem.  159,  s.  c.  1  Eq. 
Abr.  854,  certainly  favours  that  doctrine. 
But  the  case  was  not  decided  on  any  such 
point.  And  Lord  Eldon,  in  Dursley  v. 
Fitzhardinge,  6  Ves.  263,  has  manifestly 
doubted  it.  Mr.  Cooper,  however,  asserts 
the  doctrine  on  the  authority  of  the  other 


cases.  Cooper,  Eq.  PI.  ch.  1,  §  3,  pp.  56, 
57 ;  id.  ch.  5,  pp.  283,  287.  See  also 
Mitford,  Eq.  PI.  by  Jeremy,  279,  280; 
BechinaU  v.  Arnold,  1  Vem.  354,  and  the 
note  thereto.  Lord  Abinger,  in  Payne 
V.  Compton,  2  Younge  &  ColL  457,  461, 
held  that  a  bond  fide  purchase,  for  a  valu- 
able consideration  without  notice,  was  a 
good  defence  in  equity  to  a  bill  by  a  plain- 
tiff, who  was  the  owner  of  the  legal  estiUo. 

*  AnU,  §§  108,  381,  434  ;  Bennett  v. 
Walker,  1  West,  130. 

'  Whitworth  v.  Guagain,  The  Jurist, 
May  4,  1844,  p.  374  ;  s.  c.  3  Hare,  416. 
'*The  defendants,  between  whom  and  tht 
plaintiffs  the  contest  in  the  cause  exists, 
are  jnd^ent  creditors  of  George  Cooke, 
whose  judgments  were  entered  up  i^er 
the  mortgage  to  the  plaintiffs,  and  who 
have  since,  by  means  of  elegits,  obtained 
actual  possession  of  the  lands  comprised  in 
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§  1504.  Upon  the  same  principle,  a  jointress  is  entitled  to  protect 
herself  against  the  discovery  of  her  jointure   deed,  if  the   party 


the  mortgage ;  and  the  question  between 
them  is,  which  of  the  two  is  in  equity  to 
be  preferred  to  the  other  ?    In  considering 
that  question,  I  shall  here  repeat  what  I 
have  on  more  than  one  occasion  already 
said,  respecting  Lord  Cottenham's  judg- 
ment when  this  cause  was  before  him  upon 
motion ;  namely,  that  I  am  satisfied  he 
did  not  intend,  by  what  he  said,  finally  to 
decide  the  point  now  before  me.    However 
strong  the  leaning  of  his  mind  may  have 
been  in  favour  of  the  judgment  creditor, 
he  not  only  did  not  intend  to  decide,  but 
intended  that  it  should  be  reserved.     And 
I,  therefore,  consider  myself  not  only  at 
liberty,  but  bound,  to  decide  the  cause 
according  to  my  own  understanding  of  the 
law.     Now,  if  the  question  be  not  aecided 
by  that  judgment,  I  have  certainly  a  very 
strong  opiniou  upon  it.     The  more  I  con- 
sider the  case,  the  more  satisfied  I  feel 
that  I   stated  the  general  principle  oor- 
recUy  in  Langton  v.  Horton,  when  I  said 
that  a  creditor  might,    under  his  judg- 
ment, take  in  execution  all  that  belonged 
to  his  debtor,   and  nothing  more.      He 
stands  in  the  place  of  his  debtor.     He  only 
takes  the  property  of  his  debtor,  subject  to 
every  liability  under  which    the  debtor 
himself  held  it.     First,  take  the  case  of  an 
ordinary  trust.    It  could  not  for  a  moment 
be  contended  that  this  court  would  not 
protect  the  interest  of  the  cealui  qtie  trust 
against    the   judgment    creditor    of    the 
trustee.      The  judgment  of  Lord  Cotten- 
ham,  in  Newlands  v.  Paynter  (4  Myl.  & 
Cr.  408),  is  decisive  upon  that  point,  and 
the  other  cases  cited  at  the  bar  prove  the 
same  thing.     Secondly,  take  the  case  of  a 
purchaser   for  value    before    conveyance. 
Lodge  V.  Lysely  (4  Sim.  70)  is  an  autho- 
rity, if  authority  could  be  wanting,   to 
show  that  the  equitable  interest  of  such  a 
party  'will   be  preferred  in  equity  to  the 
claim  of   the  judgment  creditor  of   the 
vendor.     Again,  take  the  case  of  an  equit- 
able charge  to  pay  debts,  or  legacies,  or 
any  other  equitable  interest,  except  that 
of  an  equitable  mortgagee,  and  I  appre- 
hend the  right  of  the  equitable   incum- 
brancer to  be  preferred  to  the  judgment 
creditor  of  the  debtor,  in  whom  the  legal 
estate  in  tlie  property  charged  might  be, 
will  be,  as  indeed  it  properly  was,  admit- 
ted.    And,  if  such  equitable  interests  are 
thu4  protected,  upon  what  principle  is  the 
equitable  mortgagee  to  be  excluded  from 
the  like  protection  ?    Unless  I  misunder- 
stand the  report  of  the  case  of  Williams  v. 
Oraddodc  (4  Sim.  316),  the  counsel,  as  well 
as  the  court,  were  of  opinion  that  an  inte- 
rest by  way  of  equitable  mortgage   was 
entitled  in  this  court  to  the  same  protec- 
tion against  judgments  as  other  e(|uitable 
claimants.     In  the  argument  of  thhs  case, 
both  parties  referred  to,  and  drew  conclu- 


sions from,   the   proposition,   that   in   a 
court  of  equity,  a  purchaser  for  value, 
who  obtains  a  conveyance  of  the  legal 
interest  without  notice  of  an  equity  affect- 
ing the  specific  subject  of  his  purchase, 
will,  in  equity,  as  at  law,  have  a  better 
title  to  that  subject  than  the  mere  equit- 
able claimant.     The  proposition,  thus  ad- 
mitted, and  necessarily  admitted  by  both 
.    parties,   is    pregnant    with    consequences 
which  go  a  great  way  towards  deciding 
the  question  now  before  me.   If  the  tenant 
by  elegit  is  (as  was  argued)  to  be  considered 
as  a  purchaser  for  value  without  notice 
under    a  conveyance,   all  trusts  and  ail 
equitable    interests  of   every  description 
must  be  subject  to  the  judgments  against 
the  trustee.     For  a  purchaser  for  value, 
without  notice,  from  a  fraudulent  trustee, 
having  got  the  legal' estate,  will  unques- 
tionably be  preferred  in    equity  to    the 
cestui  que  trust ;  and  it  appears  to  me  to 
be  impossible,  except  by  a  merely  arbi- 
trary decision,  to  distinguish  the  case  of 
an  ordinary  trust  or  other  equitable  inte- 
rest   from    the    present,    in    considering 
merely  the  effect  of  a  judgment  upon  it, 
unless  it  can  be  shown  that  the  interest  of 
the  equitable  mortgagee  is,  for  the  present 
purpose,  distinguishable  from  that  of  an 
ordinary  cestui  que.  trust.   Again,  it  follows 
conversely,  that  if  the  equitable  interest  of 
an  ordinary  cestui  que  trust,  or  any  other 
equitable  interest,  is  not  subject  to  judg- 
ments against  the  trustee,  though  executed, 
then  those  judgments,  though  executed, 
are  not  analogous  to  purchases  for  value. 
In  other  words,  the  judgment  creditor  of 
a  trustee  is  not  a  purchaser  for  value  in 
the  contemplation  of  a  court  of  equity. 
•  The  proposition  that  a  judgment  creditor 
is  a  purchaser  for  value  would  prove  too 
much  for  the    defendant's  purpose.      It 
would  affect  all  equitable  interests  alike. 
But  it  was  said  that   the  interest  of  an 
equitable   mortgagee  was  distinguishable 
from  that  of  an  ordinary  cestui  que  trust, 
and  other  equitable  interests  (charges,  for 
-  example,  to  pay  debts  and  legacies  para- 
mouut  to  the  title  of  the  debtor),  which  it 
was  admitted  would  be  preferred  in  equity, 
— that  the  interest  of  the  equitjihle  mort- 
gagee was  imperfect, — that  of  the  cestui 
que  trust  peifect.     In  what  respect  is  the 
interest  of  the  equitable  mortgagee   iui- 
perfect?    As  between  the  mortgagor  and 
mortgagee  it    is  absolute  and  complete. 
In  what  respect  is  it  imperfect  as  between 
the  mortgagee  and  those  who  claim  under 
the  mor&igee,  as  his  creditors  by  judg- 
ment?    The    interest    of   the    e(|uitabTe 
mortgagee  is  liable  to  be  defeated  by  a 
fraudulent  dealing  with  the  legal  estate, 
and,  in  that  respect,  no  doubt,  it  is  im- 
perfect.   But  that  is  an  infirmity  t^  which 
all  equitable  interests  are  subject ;  and 
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seeking  the  discovery  is  not  capable  of  confirmiDg  the  jointure,  or 
if,  being  capable,  he  does  not  offer  by  his  bill  to  confirm  it.^  If  he 
is  capable,  and  offers  to  confirm  it,  the  discovery  will  be  granted,  as 
soon  as  the  confirmation  is  made,  but  not  before.  For,  otherwise,  it 
might  happen,  that,  after  the  discovery,  his  offer  might  become 
ineffectual  by  the  intervention  of  other  interests.^ 

1504  a.  It  was  for  a  long  time  considered  to  be  the  rule  that  a 
plaintiff  in  ejectmeut  at  law  was  not  entitled  to  bring  a  bill  in  equity 
for  discovery,  on  the  maxim  that  a  plaintiff  in  ejectment  must 
succeed  by  the  strength  of  his  own  title  and  not  by  the  weakness 
of  his  adversary's.  But  in  the  very  late  case  of  Lyell  v,  Kennedy,' 
it  was  decided  by  the  House  of  Lords,  overruling  the  unanimous 
judgment  of  the  Court  of  Appeal,  that  the  ordinary  rule  as  to 
discovery  applies  as  much  to  an  action  for  the  recovery  of  land  as 
to  all  other  actions,  i.e.,  that  a  plaintiff  is  entitled  to  discovery  as 
to  all  matters  relevant  to  his  own,  and  not  to  the  defendant's  case. 
It  should  be  remarked  that  the  decision  did  not  proceed  on  the 
principle  that  the  right  of  discovery  under  the  present  rules  of  the 
Supreme  Court,  is  more  extensive  than  it  was  in  the  Court  of 
Chancery,  but  on  the  authority  of  decided  cases,*  which  were  not 
quoted  in  the  Court  of  Appeal,  and  also  of  the  leading  writers  on  the 
Law  of  Discovery.^ 

§  1505.  Let  us  now  pass  to  the  consideration  of  the  methods  to  pre- 
serve and  perpetuate  testimony  when  it  is  in  danger  of  being  lost, 
before  the  matter  to  which  it  relates  can  be  made  the  subject  of 
judicial  investigation.*  Before  the  Judicature  Acts  this  was  done  by 
means  of  a  bill  brought  in  the  Court  of  Chanceiy,  and  the  following 
sections  give  the  old  practice.  Bills  of  this  sort  are  obviously  indis* 
pensable  for  the  purposes  of  public  justice,  as  it  may  be  utterly  im- 
possible for  a  party  to  bring  his  rights  presently  to  a  judicial  decision  ; 
and  unless,  in  the  intermediate  time,  he  may  perpetuate  the  proofs 
of  those  rights,  they  may  be  lost  without  any  default  on  his  side. 
The  civil  law  adopted  similar  means  of  preserving  testimony  which 
was  in  danger  of  being  lost.^ 


if  other  e<|mtab]e  interests  are  to  be  pro- 
tected against  judgments  obtained  against 
the  trustee,  or  other  party  in  whom  the 
legal  estate  may  be,  why  is  the  interest  of 
the  eonitable  mortgagee  to  be  unprotected  ? 
The  aebt  was  no  more  contracted  upon  the 
view  of  the  land  (if  that  were  material, 
which,  I  think,  is  not)  in  the  one  case 
than  in  the  other."  See  also  Abbott  v. 
Stratten,  3  Jones  k  Latt  603. 

*  Portsmouth  v.  Eflfingham,  1  Ves.  30  ; 
id.  430 ;  Chamberlain  v.  Knapp,  1  Atk. 
52 ;  Senhouse  v.  Earl,  2  Ves.  450  ;  Leech 
V.  Trollop,  2  Ves.  662 ;  Ford  v.  Peering, 
1  Ves.  Jr.  76. 


«  Leech  v.  Trollop,  2  Ves.  662. 

»  8  App.  Cas.  217  ;  s.  c.  20  Ch.  D.  484. 

*  Crow  V.  Tyrrell,  2  Madd.  397  ;  Wright 
V.  Plumptre,  8  Madd.  481 ;  Braun  v. 
Wales,  16  Eq.  147. 

*  Hare  on  Discovery,  p.  198 ;  Sir 
James  Wigram  on  Discovery,  2nd  ed.,  pp. 
14  and  122. 

*  Com.  Dig.  Chancery,  Such  procedure 
is  now  stylea  an  action  in  the  nature  of  a 
bill  to  perpetuate  testimony. 

7  Domat,  B.  8,  tit  6,  §  3  ;  Dig.  Lib.  9, 
tit.  2,  L  40;  Gilb.  For.  Roman,  ch.  7, 
pp.  118,  119  ;  Mason  v.  Goodbume,  Rep. 
temp.  Finch,  891. 
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§  1506.  This  sort  of  bill  (as  has  been  remarked  by  Mr.  Justice 
Blackstone)  "  is  most  frequent^  when  lands  are  devised  by  will,  away 
from  the  heir-at-law ;  and  the  devisee,  in  order  to  perpetuate  the 
testimony  of  the  witnesses  to  such  will,  exhibits  a  bill  in  chancery 
against  the  heir,  and  sets  forth  the  will  verbatim  therein,  suggesting, 
that  the  heir  is  inclined  to  dispute  its  validity;  and  then,  the 
defendant  having  answered,  they  proceed  to  issue,  as  in  other  cases, 
and  examine  the  witnesses  to  the  will ;  after  which  the  cause  is  at  an 
end  without  proceeding  to  any  decree,  no  relief  being  prayed  by  the 
bill ;  but  the  heir  is  entitled  to  his  costs,  even  though  he  contests  the 
will.     This  is  what  is  usually  meant  by  proving  a  will  in  chancery."  ^ 

§  1507.  The  jurisdiction,  which  courts  of  equity  exercise  to  per- 
petuate testimony,  has  been  thought  to  be  open  to  great  objections, 
although  it  seems  indispensable  for  the  purposes  of  public  justice. 
First :  it  leads  to  a  trial  on  written  depositions,  which  is  deemed  (at 
least  in  courts  of  common  law)  to  be  much  less  favourable  to  the 
cause  of  truth,  than  the  vlvd  voce  examination  of  witnesses.  But, 
what  is  still  more  important,  inasmuch  as  those  depositions  can 
never  be  used  until  after  the  death  of  the  witnesses,  and  are  not, 
indeed,  published  until  after  their  death,  it  foUows,  that,  whatever 
may  have  been  the  perjury  committed  in  those  depositions,  it  must 
necessaiily  go  unpunished.  The  testimony,  therefore,  has  this 
infirmity,  that  it  is  not  given  under  the  sanction  of  those  penalties 
which  the  general  policy  of  the  law  imposes  upon  the  crime  of 
perjury.  It  is  for  these  reasons  that  courts  of  equity  do  not 
generally  entertain  bills  to  perpetuate  testimony,  for  the  purpose 
of  being  used  upon  a  future  occasion,  unless  where  it  is  absolutely 
necessary  to  prevent  a  failure  of  justice.^ 

§  1508.  If,  therefore,  it  be  possible,  that  the  matter  in  controversy 
can  be  made  the  subject  of  immediate  judicial  investigation  by  the 
party  who  seeks  to  perpetuate  testimony,  courts  of  equity  will  not 
entertain  any  bill  for  the  purpose.  For  the  party,  under  such 
circumstances,  has  it  fully  in  his  power  to  terminate  the  contro- 
versy by  commencing  the  proper  action;  and,  therefore,  there  is 
no  reasonable  ground  to  give  the  advantage  of  deferring  his  pro- 
ceedings to  a  future  time,  and  to  substitute  thereby  written  depo- 
sitions for  vivd  voce  evidence.  But,  on  the  other  hand,  if  the  party 
who  files  the  bill  can  by  no  means  bring  the  matter  in  controversy 
into  immediate  judicial  investigation,  which  may  happen  when  his 
title  is  in  remainder,  or  when  he  himself  is  in  actual  possession  of 
the  property,  or  when  he  is  in  the  present  possession  of  the  rights 

J  2  Black.  Coiiiin.  450.  532  ;  1  Mad.  Pr.  Ch.  152,  153 ;  Cann  v. 

"  Angoll  V.  Angcll,  1  Sim.  &  Stu.  S:\  ;      Cann,  1 T.  Will.  567  to  569. 
J)uk»*  of  Dorset  v.  (jinller,  riec.  I'Jj.  jol. 
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which  he  seeks  to  perpetuate  by  proofs ;  in  every  such  case,  courts 
of  equity  will  entertain  a  suit  to  secure  such  proofs.  For,  othei-wise, 
the  only  evidence  which  could  support  his  title,  possession,  or  rights 
might  be  lost  by  the  death  of  his  witnesses ;  and  the  adverse  party 
might  purposely  delay  any  suit  to  vindicate  his  claims  *with  a  view 
to  that  very  event.^ 

§  1509.  As  to  the  right  to  maintain  a  bill  to  perpetuate  testimony, 
there  is  no  distinction  whether  it  respects  a  title  or  claim  to  real 
estate,  or  to  personal  estate,  or  to  mere  personal  demands ;  or  whe- 
ther it  is  to  be  used  as  matter  of  proof  in  suppoi*t  of  the  plaintiflTs 
actioo,  or  as  matter  of  defence  to  repel  it.^  But  there  is  this  diflfer- 
ence  between  a  bill  of  discovery  and  a  bill  to  perpetuate  testimony, 
that  the  latter  may  be  brought  in  many  cases  where  the  former 
cannot  be.  Thus,  in  cases  which  involve  a  penalty  or  forfeiture  of  a 
public  nature,  a  bill  of  discovery  will  not  lie  at  all.  And,  in  cases 
which  involve  only  a  penalty  or  forfeiture  of  a  private  nature,  it  will 
not  lie,  unless  the  party  entitled  to  the  benefit  of  the  penalty  or  for- 
feiture waives  it.^  But  no  such  objection  exists  in  regard  to  a  bill  to 
perpetuate  testimony ;  for  the  latter  will  lie,  not  only  in  cases  of  a 
private  penalty  or  forfeiture,  without  waiving  it  where  it  may  be 
waived,  as  in  cases  of  waste,  or  of  the  forfeiture  of  a  lease,  but  also  in 


1  Angell  V.  Angell,  1  Sim.  k  Sta.  83  ; 
Duke  ot*  Doiwt  v.  Girdler,  Prec.  Gh.  631 ; 
Dew  V.  Clarke,  1  Sim.  &  Stu.  114; 
Cooper,  Eq.  PI.  ch.  1,  §  8,  pp.  46  to  66  ; 
Com.  Dig.  Chancery.  These  grounds  are 
fully  expounded  in  the  case  of  Angell  v, 
Angell  (1  Sim.  &  Stu.  83),  as  indeed, 
they  had  been  before  expounded  in  the 
case  of  The  Duke  of  Dorset  v.  Girdler, 
Prec.  Ch.  531.  From  the  opinion  of  the 
court  in  the  latter  case  the  following  ex- 
tract is  made,  as  it  exhibits  the  pitti  of 
the  whole  doctrine :  "If  one  is  out  of 
possession,  having  only  right  to  fishery 
or  common  rent- charge,  he  who  brings 
such  bill  ought  never  to  be  allowed  to  do 
80,  but  a  demurrer  to  it  will  be  good, 
because  he  may  and  ought  first  to  enter 
his  action,  and  establish  his  title  at  law ; 
otherwise  publication  not  being  to  pass 
till  after  the  death  of  the  witnesses  (as  in 
those  cases  it  never  does  without  special 
order  of  the  court),  they  may  be  guilty  of 
the  grossest  perjury,  and  yet  go  un- 
punished. Besides  that,  the  party  having 
a  remedy  at  law,  the  other  side  ought  not 
to  be  deprived  of  the  opportunity  of  con- 
fronting the  witnesses,  and  examining 
them  publicly,  which  has  always  been 
found  the  most  effectual  method  for  dis- 
covering the  truth.  But,  if  a  man  is  in 
actual  possession,  and  is  only  threatened 
with  disturbances  by  another,  who  pre- 
tends a  right,  he  has  no  other  way  in  the 


world  to  perpetuate  the  testimony  of  his 
witnesses,  but  by  such  a  bill  as  this  is ; 
for  not  being  actually  interrupted  or  dis- 
turbed, ho  can  bring  no  action  at  law. 
And  in  such  a  case,  if  their  demurrer 
should  be  allowed,  there  is  an  end  of  all 
bills  to  perpetuate  the  testimony  of  wit- 
nesses to  wills,  and  such  like,  wherein  the 
parties  pray  no  relief,  nor  ought  to  do, 
out  only  a  commission  for  the  examination 
of  their  witnesses.  And  yet,  even  in  these 
cases,  if  the  plaintiff  should  afterwaixis  be 
evicted  or  disturbed,  these  depositions 
cannot  be  made  use  of,  so  long  as  the 
witnesses  are  living,  and  may  be  had  to  be 
examined  before  a  jm^."  It  is  said  by 
Mr.  Cooper  (Cooper,  Eq.  PI.  ch.  1,  §  3, 
p.  62;,  that  Lord  Nottingham,  in  Mason 
V.  Goodbume  (Rep.  t«mp.  Finch,  391), 
decided  the  first  and  leading  case  on  this 
subject.  The  marginal  note  in  that  case 
is  far  more  full  than  the  report  of  the 
judgment.  Bills  to  perpetuate  the  testi- 
mony of  the  subscribing  witness  to  a  will 
are  often  brought,  where  the  devisee  is  in 
possession,  and  the  heir  may  afterwards 
choose  to  content  its  due  execution.  See 
Hanis  v.  Cotterell,  3  Meriv.  678.  A  bill 
for  perpetuation  of  testimony  is  demur- 
rable wliere  brought  by  defendant  in  a 
pending  suit.  E&ri  Spencer  v.  Peck,  3  Eq. 
416. 

2  Eari  of  Suflblk  v.  Green,  1  Atk.  450. 

'  Ante,  §§  1319,  1320,  1494. 
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cases  of  public  penalties,  sach  as  for  the  foi^ery  of  a  deed,  or  for  a 
fraudulent  loss  at  sea.^ 

§  1510.  There  is  also,  perhaps,  another  difference  between  the  case 
of  a  bill  of  discovery,  and  that  of  a  bill  to  perpetuate  testimony,  in 
regard  to  a  bond  fide  purchaser  for  a  valuable  consideration  without 
notice.  We  have  seen  that  the  former  bill  is  not  maintainable  against 
him.^  But  as  the  latter  asks  for  no  discovery,  and  only  seeks  to  per- 
petuate testimony,  which  might  be  used  at  the  time,  if  the  circum- 
stances called  for  it,  and  an  action  were  brought,  it  does  not  seem 
open  to  the  same  objection.  And  there  is  this  reason  for  the  distinc- 
tion, that  otherwise  the  plaintiff  might  lose  his  legal  rights  by  the 
mere  defect  of  testimony,  which,  if  he  could  maintain  a  suit,  he  would 
clearly  be  entitled  to.* 

§  1611.  It  follows,  from  the  very  nature  and  objects  of  such  bills, 
that  the  plaintiff,  who  is  desirous  of  perpetuating  evidence,  must,  by 
his  bill,  show  that  he  has  some  interest  in  the  subject-matter,  and 
that  it  may  be  endangered  if  the  testimony  in  support  of  it  be  lost.* 
Courts  of  equity  will  not,  however,  perpetuate  testimony  in  support  of 
the  right  of  a  plaintiff,  which  may  be  immediately  barred  by  the 
defendant^  But  if  the  interest  be  a  present  vested  one,  not  liable  to 
such  an  objection,  it  is  perfectly  immaterial  how  minute  that  interest 
may  be ;  or  how  distant  the  possibility  of  its  coming  into  actual 
possession  and  enjoyment  may  be.  A  present  interest,  the  enjoyment 
of  which  may  depend  upon  the  most  remote  and  improbable  contin- 
gency, is,  nevei-theless,  a  present  estate,  although  with  reference  to 
chances,  it  may  be  worth  little  or  nothing.*  On  the  other  hand, 
although  the  contingency  may  be  ever  so  proximate  and  valuable,  yet 
if  the  party  has  not,  by  virtue  of  that,  an  estate  (as  in  the  case  of  the 
heir  of  a  lunatic),  courts  of  equity  will  not  interfere  to  perpetuate 
evidence  touching  it.*^ 

§  1512.  If  the  bill  is  sustained,  and  the  testimony  is  taken,  the 
suit  terminates  with  the  examination ;  and,  of  course,  is  not  brought 
to  a  hearing.^  But  the  decretal  order  of  the  court  granting  the 
commission  directs  that  the  depositions,  when  taken,  shall  remain 


1  Earl  of  Suffolk  r.  (h*een,  1  Atk.  450; 
ante,  §  1494. 

-  AnU,  §  1502. 

'  Dursley  ».  Fitzliardinge,  6  Yes.  263, 
264  ;  ante,  §  1508,  and  note ;  Gordon  v. 
Close,  2  Bro.  Pari.  Cas.  478,  477,  479. 

*  Mason    v.    Goodbunie,     Rep.    temp.* 
Finch,  391  ;  Dursley  v.  Fitzhardinge,  6 
Yes.  261,  262  ;  Karl  of  Belfast  v.  Chiches- 
ter, 2  Jac.  &  Walk.  449,  451. 

^  Dursley  v.  Fitzhardinge,  6  Yes.  260  to 
262 ;  Earl  of  Belfast  v.  Chichester,  2  Jac. 
k  Walk.  451,  452. 

•  Ibid.  ;  Allan  v.  Allan,  15  Ves.  136  ; 
Earl   of  Belfa.st  v.  Cliichester,    2  Jau.   k 


Walk.  451,  452. 

7  Ibid. ;  Sackvill  v.  Aleworth,  1  Vein. 
105,  106.  But  in  the  case  of  In  re  Tay- 
leur,  6  Ch.  416,  without  deciding  whether 
the  bill  would  lie,  the  court  passed  an 
order  allowing  the  committee  to  pay  the 
expenses  of  any  bill  which  might  be 
brought  with  the  approval  of  a  master  to 
perpetuate  testimony  as  to  two  wills  made 
before  the  lunacy. 

>  Hall  V.  Hoddesdon,  2  P.  WilL  162 
Anon.,  2  Yes.  497  ;  Anon.,  Ambler,  237 
Yaughan  v.  Fitzgerald,  1  Sch.  &  Lefr.  816 
a  Black.  Comm.  450  ;  ante,  §  1506. 
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to  perpetuate  the  memory  thereof,  and  to  be  used,  in  case  of  the  death 
of  the  witnesses,  or  their  inability  to  travel,  as  there  shall  be  occasion.^ 

§  1512  a.  The  present  practice  as  to  perpetuating  testimony  is 
regulated  by  the  Rules  of  the  Supreme  Court,  1883,  Order  37,  rules 
35  to  38,  which  provide  that :  (R.  35.)  Any  person  who  would  under 
the  circumstances  alleged  by  him  to  exist  become  entitled,  upon  the 
happening  of  any  future  event,  to  any  honour,  title,  dignity,  or  oflSce, 
or  to  any  estate  or  interest  in  any  property,  real  or  personal,  the 
right  or  claim  to  which  cannot  by  him  be  brought  to  trial  before  the 
happening  of  such  event,  may  commence  an  action  to  perpetuate 
any  testimony  which  may  be  material  for  establishing  such  right 
or  claim.  (R.  36.)  In  all  actions  to  perpetuate  testimony  touching 
any  honour,  title,  dignity,  or  office,  or  any  other  matter  or  thing  in 
which  the  Crown  may  have  any  estate  or  interest,  the  Attorney- 
General  may  be  made  a  defendant,  and  in  all  proceedings  in  which 
the  depositions  taken  in  any  such  action,  in  which  the  Attorney- 
General  was  so  made  a  defendant,  may  be  offered  in  evidence,  such 
depositions  shall  be  admissible  notwithstanding  any  objection  to 
such  depositions  upon  the  ground  that  the  Crown  was  not  a  pai'ty  to 
the  action  in  which  such  depositions  were  taken.  (R.  37.)  Witnesses 
shall  not  be  examined  to  perpetuate  testimony  unless  an  action  has 
been  commenced  for  the  purpose.  (R.  38.)  No  action  to  perpetuate 
the  testimony  of  witnesses  shall  be  set  down  for  trial. 

§  1513.  There  was,  until  the  Judicature  Act,  1873,  another  species 
of  bills  having  a  close  analogy  to  that  to  perpetuate  testimony,  and 
often  confounded  with  it ;  but  which,  in  reality,  stood  upon  distinct 
considerations.  We  allude  to  bills  to  take  testimony  de  bene  ease,  and 
bills  to  take  the  testimony  of  persons  resident  abroad,  to  be  used 
in  suits  actually  pending  in  the  country  where  the  bills  were  filed.^ 
There  was  this  broad  distinction  between  bills  of  this  sort  and  bills  to 
perpetuate  testimony,  that  the  latter  were,  and  could  be,  brought  only 
by  persons  who  were  in  possession,  under  their  title,  and  who  could 
sue  at  law,  and  thereby  had  an  opportunity  to  examine  their  witnesses 
in  such  suit.  But  bills  to  take  testimony  de  bene  ease  might  be 
brought,  not  only  by  persons  in  possession,  but  by  persons  who  were 
out  of  possession,  in  aid  of  the  trial  at  law.*  There  was  also  another 
distinction  between  them,  which  was,  that  bills  de  bene  esse  could  be 
brought  only  when  an  action  was  then  depending  and  not  before.^ 


1  Rep.  temp.  Finch,  891,  392. 

3  3  Black.  Comm.  438 ;  Gilb.  Forum 
Aoman.  140.  When  depositions  which  are 
taken  in  a  soit  to  perpetuate  testimony 
are  required  to  be  used  in  a  trial  at  law, 
not  under  the  control  of  the  court,  the 
order  is  that  the  depositions  he  published, 
and  that  the  officer  attend  with  and  pro- 


duce to  the  court  of  law  the  record  of  the 
whole  proceedings,  and  that  the  parties 
may  miike  such  use  of  them  as  by  law  they 
can.  Attorney-General  v.  Ray,  2  Hare,  518. 

>  1  Mad.  Pr.  Ch.  158. 

*  Angell  r.  Angell,  1  Sim.  k  Stu.  83. 
The  case  of  PhillT^is  v.  Carew  (1  P.  Will. 
117)  seems  to  decide,  that  a  bill  of  this 
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§  1514.  By  the  common  law,  it  is  well  known,  that  the  courts  of 
law  had  no  authority  to  issue  commissions  to  take  the  testimony  of 
witnesses  de  bene  esse  in  any  case.^  But  courts  of  equity  have  been 
constantly  in  the  habit  of  exercising  such  jurisdiction  in  aid  of  trials 
at  law,  where  the  subject-matter  admits  of  present  judicial  investiga- 
tion, and  a  suit  is  actually  pending  in  some  court.^    They  would,  for 


sort  might  be  brought,  although  no  action 
was  pending,  and  merely  in  contemplation 
of  an  action,  where  the  plaintiff's  wit- 
nesses were  aged  or  infirm.  But  in  Angell 
r.  Angell,  1  Sim.  &  Stu.  83,  98,  the  Vice- 
Chan  cellor  (Sir  John  Leach)  held  an  oppo- 
site doctrine, — that  which  is  stated  in  the 
text.  On  that  occasion  he  said,  referring 
to  the  case  in  1  P.  Will.  117:  *'  The  prin- 
ciple of  that  case,  supposing  it  to  be  cor- 
rectly reported,  is  not,  however,  very 
satisfactoiT.  "Written  depositions,  on  ac- 
count of  the  infirmity  which  I  have  before 
referred  to,  are  never  to  be  received,  where, 
with  reasonable  diligence,  civd  voce  testi- 
mony may  be  had  ;  and  the  circumstance 
that  the  witnesses  are  aged  and  iutirm 
should  be  rather  a  reason  for  the  action 
being  immediately  brought,  to  give  the 
better  chance  of  their  living  till  the  trial, 
than  a  reason  for  permitting  the  action  to 
be  indefinitely  aelHVed  at  the  pleasure 
of  the  plaintiff.  Whenever  such  a  ca5»e 
occurs  again,  the  principle  of  Phillips  r. 
Carew,  1  P.  Will.  117,  will  come  to  be  re- 
considered.'* In  the  same  case  he  added  : 
**  If  a  bill  for  a  commission  to  cjcamine 
witnesses  abroad,  to  be  used  on  a  trial  at 
law,  were  entertained  before  an  action 
actually  commenced,  then,  inajsiuuch  as  it 
is  not  pretended  that  there  is  any  time 
limited  within  which  the  future  action  is 
to  be  brought,  this  couseuuence  miglit 
follow  ;  that  the  plaintiff  in  tne  bill,  having 
obtained  this  written  testimony,  not  given 
under  the  sanction  of  the  i)eualties  of 
perjury,  might  delay  his  action  until  after 
the  deaths  of  those  witnesses  for  the  ad- 
verse party  resident  in  this  country,  and 
subject  to  vivd  voce  examination,  whose 
evidence  might  lie  in  opposition  to  this 
written  testimony  ;  and  thus  the  justice 
of  the  case  might  be  defeated.  On  the 
other  hand,  no  reason  of  justice,  or  even 
of  convenience  to  the  party  plaintiff  in 
such  a  bill,  requires,  that  he  should  be 
permitted  to  file  it  before  he  has  actually 
commenced  his  action.  The  necessary 
effect  of  such  a  bill  is,  to  suspend  the  trial 
until  the  commission  is  returned,  and  to 
secure  to  him  the  benefit  of  his  foreign 
evidence  ;  and  all  further  delay  of  trial  is 
injustice  to  the  other  imrty.  I  am,  there- 
fore, of  opinion,  both  upon  authority  and 
uj>on  principle,  tliat  a  bill  for  a  commis- 
sion to  examine  witnesses  abroad  in  aid  of 
a  trial  at  law,  where  a  present  action  may 
be  brought,  is  demurrable  to,  if  it  do  not 
aver  that  an  action  is  pending. " 


*  3   Black.   Comm.   883 ;    Macaulay  tr. 
Shackell,  1  Bligh  (n.  s.;,  119,  130. 

^  In    Macaulay   v.   Shackell,    1    Bligh 
(N.  8.),  119,  Lord  Eldon  said  :  "The  ori- 
ginal jurisdiction  of  granting  commissions 
was  under  the  great  seal,  because  no  com- 
mission, at  one  time,  could  be  granted  in 
common  law  courts."    Lonl  Kldon,  in  the 
same  ca^e  (pp.  130,  131),  cited  an  extract 
from  the  reasons  of  appeal,  in  the  case  of 
Davie  v.  Verelst,  in  the  House  of  Lords, 
which  contains  a  full   exposition   of  the 
grounds  of  the  jurisdiction.     It  is  as  fol- 
lows :  *'  The  order  appealed  from  proceeds 
upon  a  fundamental  maxim  in  the  admi- 
nistration of  justice  ;  namely,  that  both 
sides  are  to  be  hnard,  and  the  parties  are 
to  be  heard  by  their  evidence  and  witnesses 
to  matters  of  fact     The  end  of  the  order 
in  question,  which  was  for  a  commis8ion, 
is  to  give  the  respondents  an  opportunity 
of  bringing  over  their  evidence  from  a 
foivign  couutry,  to  maintain  the  truth  of 
the  justification  which  they  have  pleaded. 
The   courts  of  law  pay  an   attention   to 
Audi  alteratn  partem ^  as  far  as  the  powers 
of  a  court  of  law  can  go,  and  therefore, 
will  put  off  trials  upon  an  affidavit  made 
by  the  defendant,   showing  that  he  has 
material  witnesses  abroad,   who  are  ex- 
pected home  in  a  reasonable  time,  it  not 
being  the  fault,  but  the  misfortune,  of  the 
partv,    that   his  witnesses  are  not  with- 
in the  rea^'h  of  the  process  of  the  court, 
whereby   their    attendance    on    the    trial 
may  be  compelled.     This  reasoning  goes 
only  to  the  putting  off  the  ti-ial,    where 
there  are  witnesses  abroad,  who  are  ex- 
pected to  bo  here  in  a  reasonable  time, 
and  not  when,  the  witnesses  were  not  ex- 
pected to  be  here,  and   their  testimony 
was  to  be  sought  by  sending  a  commis- 
sion to  them,  instead  of  waiting  for  their 
coming  home  here  to  be  examined.     But, 
where  witnesses  reside  abroad,  and  can- 
not,  or  will   not,    personally    attend    in 
England,  the  power  of  tlie  courts  of  law 
is  at  an  end,  as  they  have  no  means  of 
examining    witnesses    abroad.      ]3ut    the 
Court  of  Chancery,  having  an  authority 
to  issue  commissions  under  the  great  seal 
for  various  purposes,  and  amongst  others, 
for  examining  witnesses  in  causes  in  that 
com-t,  the  suitors,  defendants  at  law,  have 
availed   themselves  of  the   power  of  the 
Court  of  Chancery,  to  come  in  and  supply 
the  failure  of  justice,  by  preferring  tneir 
bills  thei-e,  containing  a  state  of  their  case, 
and  of  the  proceedings  at  law,  with  the 
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example,  upon  a  proper  bill,  grant  a  commission  to  examine  witnesses, 
who  are  abroad,  and  who  are  material  witnesses  to  the  merits  of  the 
cause,  whether  the  adverae  party  will  consent  thereto  or  not.^  They 
would  also  entertain  a  bill  to  preserve  the  testimony  of  aged  and  infirm 
witnesses,  resident  at  home,  and  of  witnesses  about  to  depart  from 
the  country,  to  be  used  in  a  trial  at  law,  in  a  suit  then  pending,  if 
they  were  likely  to  die  before  the  time  of  trial  may  arrive.*  They  would 
even  entertain  such  a  bill  to  preserve  the  testimony  of  a  witness, 
who  is  neither  aged  nor  infirm,  if  he  is  a  single  witness  to  a  material 
fact  in  the  cause.^  This  latter  case  stands  upon  the  same  general 
ground  as  the  other ;  that  is  to  say,  the  extreme  danger  to  the  party 
of  an.  irreparable  loss  of  all  the  evidence,  on  which  he  may  rely  in 
support  of  his  right  in  the  trial  at  law  ;  for  that,  which  depends  upon 
a  single  life,  must  be  practically  treated  as  being  very  uncertain  in  its 
duration.* 

§  1514  a.  The  present  practice  as  to  taking  evidence  debene  ease  is 
regulated  by  Orders  of  the  Supreme  Court,  188*3.  Order  37,  rule  5, 
provides  that,  '*  The  court  or  a  judge  may  in  any  cause  or  matter  where 
it  shall  appear  necessary  for  the  purposes  of  justice,  make  any  order 
for  the  examination  upon  oath  before  the  court  or  a  judge  or  any 
officer  of  the  court,  or  any  other  person,  and  at  any  place  of  any  wit- 
ness or  person,  and  niay  empower  any  party  to  such  cause  or  matter 
to  give  such  deposition  in  evidence  therein  on  such  terms,  if  any,  as 
the  court  or  a  judge  may  direct."  Under  this  rule,  if  the  court  is 
satisfied  either  when  the  application  is  made,  or  upon  an  application 
to  discharge  an  order  granted  ex  parte  for  the  examination  of  wit- 


defendants'  misfortune,  that  their  wit- 
nesses being  resident  abroad,  and  not  com- 
Eellable  to  appear  at  the  trial,  they  cannot 
ave  the  benefit  of  their  testimony  ;  and, 
therefore,  praying  that  the  court  will 
relieve  them  against  this  accident,  and 
grant  them  a  commission  for  the  examina- 
tion of  their  witnesses,  to  the  end,  tliat 
their  depositions  may  be  read  at  law  ;  and. 
as  it  would  be  nugatory  to  try  the  causes 
without  evidence,  praying,  also,  that  the 
plaintiff  at  law  may  be  restrained  by  in- 
junction from  proceeding  in  the  meantime, 
till  the  return  of  the  commission.  Both 
the  Court  of  Chancery  and  of  Exchequer, 
as  courts  of  equity,  have  always  entertained 
these  bills,  as  belon^n^  to  one  of  their 
great  sources  of  jurisdiction,  the  relief 
against  such  accidents  as  are  beyond  the 
power  of  courts  of  law  to  aid." 

^  Moodalay  v.  Morton,  1  Bro.  Ch.  469  ; 
Thorno  v.  Macauley,  6  Mad.  218,  231  ; 
Menaizabel  v,  Machado,  2  Sim.  &  Stu. 
483 ;  Angell  v.  Angell,  1  Sim.  &  Stu.  83, 
93  ;  Cock  v.  Donovan,  3  Ves.  &  Beam. 
70  ;  Dcvis  r.  Turubull,  6  Mad.  232. 
-  If  a  witiicas  is  seventy  years  old,  he  is 


deemed  aged  within  the  rule.     Fitzhugh  v, 

Lee,   Ambler,  65  ;  Rowe  v.  ,  13   Ves. 

261,  262 ;  Prichard  v.  Gee,  5  Mad.  364. 

»  Angell  V.  Angell,  83,  92,  93  ;  Shirley 
V.  Earl  Ferrers,  8  P.  Will.  77,  78  ;  Pearson 
V,  Ward,  1  Cox,  177  ;  Hankin  v.  Middle- 
ditch,  2  Bro.  Ch.  641,  and  Mr.  Belt's  note  ; 
Cholmondeley  v.  Oxford,  4  Bro.  Ch.  157. 
In  Cholmondeley  v.  Oxford,  4  Bro.  Ch. 
157,  a  commission  was  granted  to  take  the 
depositions  of  the  witnesses,  who  were 
sworn  to  be  the  only  persons  who  had 
knowledge  of  the  material  facts,  without 
stating  their  age.  When  the  commission 
is  granted  to  take  the  examination  of  a 
single  witness,  the  aflSdavit  to  obtain  it 
must  state  that  the  particular  witness 
knows  the  fact,  and  is  the  only  person 
that  knows  it.  The  belief  of  the  persou 
making   the    affidavit   is    not    sufficient 

Rowe  V. ,  13  Ves.  261.     In  all  other 

cases  an  affidavit  is  re<^uired,  as  for  ex- 
ample, that  the  witness  is  seventy  years  of 
age,  or  is  in  a  dangerous  state.  Bellamy 
V.  Jones,  8  Ves.  31. 

*  Shirley  r.  Earl  Ferrers,  3  P.  WQl.  77. 
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nesses  d^  bene  ease,  that  it  is  not  necessary  for  the  purposes  of  justice 
either  altogether  or  to  the  extent  to  which  it  goes,  then  the  court 
ought  not  to  grant  it  in  the  one  case,  and  ought  not  to  maintain  it 
any  further  than  is  necessaiy  in  the  other.  And  although  the  fact 
that  a  witness  is  seventy  years  of  age  is  priiTid  facie  a  good  ground 
for  an  order  to  examine  him  de  bene  esse,  yet  if  there  are  a  great 
number  of  witnesses  to  the  same  fact,  especially  if  they  are  witnesses 
as  to  custom,  reputation,  or  the  like,  this  is  not  a  suflBcient  reason, 
why  they  should  be  examined  under  an  order  de  bene  esse} 

§  1515  In  regard  to  commissions  to  take  the  testimony  of  wit- 
nesses abroad,  although  they  are  grantable  in  civil  actions  only ;  yet 
they  are  not  confined  to  cases  purely  ex  contractu,  or  touching  rights 
of  property ;  but  they  are  grantable  in  cases  of  actions  for  civil  torts, 
although  such  torts  may  also  be  indictable.  Thus,  for  example, 
a  commission  will  be  granted  to  take  the  testimony  of  witnesses 
abroad,  in  order  to  establish  a  justification  in  a  civil  action  for  a  libel, 
although  the  justification  involves  a  criminal  charge  against  the 
plaintiff,  and  the  libel  may  be  the  subject  of  an  indictment^ 

§  1516.  Some  confusion  exists  in  the  authorities  as  to  the  publica- 
tion of  the  testimony  in  the  three  distinct  classes  of  cases  before 
mentioned  :  first,  on  examinations  of  witnesses  de  bene  esse,  pending 
a  cause ;  secondly,  on  examinations  of  witnesses  in  a  bill,  merely  to 
prove  a  will,  per  testes,  as  it  is  called,  that  is,  by  the  subscribing 
witnesses;  and  thirdly,  on  examinations  of  witnesses  on  common 
bills  to  perpetuate  testimony  ;  as,  for  example,  to  pei-petuate  the 
testimony  respecting  a  will,  or  a  deed,  or  a  modus,  or  the  legitimacy 
of  a  marriage.*  The  true  rule  as  to  the  publication  of  the  testimony 
in  these  several  classes  of  cases  is  as  follows.  As  to  the  first,  the 
examinations  are  not  published,  but  by  the  consent  of  the  parties,  or 
on  a  strong  case  made  to  the  court  *  As  to  the  second,  they  stand  on 
a  distinct  ground,  because  none  but  subscribing  witnesses  are 
examined  ;  and  they  are  examined  as  to  the  question  of  the  sanity  of 
the  testator  merely,  as  incidental ;  and  their  publication  is  of  course.'* 
As  to  the  third,  publication  is  not  ordinarily  allowed,  during  the  life- 


^  See  the  jadgment  of  the  Earl  of 
Selborne,  L.  C,  in  Bidder  v.  Bridges,  26 
Ch.  D.  1. 

^  Macaulay  v.  Shackell,  1  Bligh  (n.  s.)i 
96,  126,  127,  129. 

3  Harrifl  v,  Cotterell,  S  Merir.  680 ; 
ante,  §  1506. 

*  Ibid. ;  Gilb.  For.  Roman.  140.  As, 
for  example,  upon  proof  that  the  wit- 
ness is  since  dead,  or  is  unable  to  attend 
the  trial  at  law.  Webster  v.  Pawson,  2 
Dick.  640  ;  Price  v.  Bridgman,  1  Dick. 
144  ;  Bradley  v.  Crackentnorp,  1  Dick. 
182  ;  Gason  v.  Wordsworth,   2  Ves.  336, 


387  ;  Dew  v.  Clarke,  1  Sim.  &  Stu.  108. 
If  the  witness  is  alive  at  the  time  of  the 
trial,  and  capable  of  attending,  and  within 
the  jurisdiction,  his  deposition  cannot  be 
used.  If  the  case  be  a  bill  in  equity,  and 
the  testimony  is  taken  de  berie  esse,  and 
the  witness  is  living  and  within  the  juris- 
diction when  the  examinations  are  to  be 
taken  in  chief,  he  must  be  examined  over 
again  as  other  witnesses.  Gilb.  Forum 
Koman.  140,  141. 

*  Harris  v.  Cotterell,  3  Meriv.  678  to 
680. 
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time  of  the  witnesses,  because  of  the  dangers  incident  thereto,  there 
being  no  limits  as  to  the  points  to  which  the  witnesses  are  examined.^ 
But  the  publication  is  a  matter  resting  in  the  sound  discretion  of  the 
court,  upon  the  special  circumstances  of  the  case  ;  and  it  will  be 
allowed  or  refused  accordingly.^  In  this  last  class  of  cases  (of  bills  to 
perpetuate  testimony),  when  the  examinations  are  taken,  the  case  is 
considered  to  be  at  an  end ;  or  at  least  as  suspended,  until  the 
anticipated  action  is  brought ;  and  then,  at  a  suitable  period,  an 
order  for  the  publication  thereof  may  be  obtained  from  the  court 
upon  a  proper  case  made,  such  as  the  death  or  absence  of  the  wit- 
nesses, or  their  inability  to  attend  the  trial."^ 

§  1516  a.  In  a  late  case*  it  was  held  that  evidence  taken  de  bene 
esse  in  a  former  suit  was  admissible  on  behalf  of  the  plaintiffs  in  a 
latter  suit,  since  the  issue  in  the  two  suits  was  the  same,  and  there 
was  privity  of  estate  between  the  parties  in  the  two  suits  respec- 
tively, 

§  1517.  The  object  set  before  us  in  these  Commentaries,  viz.,  to 
give  a  general  outline  of  the  system  of  law  which  was  fonnerly 


*  Bamsdale  v.  Lowe,  2  Russ.  &  Mylne, 
142. 

»  Harris  v.  Cottercll,  3  Meriv.  678  to 
680.  However,  it  is  said,  that  there  are 
yery  few  cases  in  which  a  publication 
has  ever  been  ordered  durine  the  liletioie 
of  the  witnesses.  BamsdaTe  v.  Lowe,  2 
Russ.  &  Mylne,  142.  As  to  some,  in 
which  it  has  been  ordered,  doubts  have 
been  expressed.  Ibid.  ;  Wyatt,  Pract. 
Reg.  78. 

'^Abercavenny  v.  Powell,  1  Meriv.  433  ; 
Teale  v.  Teale,  1  Sim.  k  Sto.  385 ;  Mor- 
rison V.  Arnold,  19  Ves.  671.  In  the  case 
of  Morrison  v.  Arnold  (19  Ves.  671),  Lord 
Eldon  used  the  following  language  :  **  The 

2uestion  upon  the  motion  to  publish  these 
epositions,  the  witnesses  being  still  living, 
is,  What  is  the  practice  where  witnesses 
have  been  examined,  not  de  bene  esse,  but 
upon  a  different  principle,  to  have  their 
testimony  recorded  in  perpetuam  rei 
memariam  ;  the  course  being  iu  a  suit  for 
that  purpose,  that,  after  the  exatnination 
of  the  witnesses,  there  is  an  end  of  tlie 
canse  f  It  is  laid  down  in  the  text-books, 
that,  ordinarily f  the  depositions  cannot  be 
published  during  the  lives  of  the  witnesses  ; 
and  that  doctrine  appears  to  be  as  old  as 
the  time  of  Lord  Egerton,  who  regretted 
that  such  was  the  practice,  upon  the  incon- 
venience, that,  if  the  facts  stated  by  the 
witness  are  false,  that  cannot  be  established 
against  him  in  any  species  of  prosecution  ; 
as  that  fact  can  only  be  established  by  the 
production  of  the  deposition,  which  can- 
not be  produced  until  the  witness  is  dead. 
That  word,  ordinarilii,  whicli  is  fouud  in 


most  of  the  books  of  practice  on  this 
subject,  struck  me  as  large  enough  to 
admit  the  exercise  of  a  sound  discretion 
by  the  court ;  and  it  seems  to  be  capable 
of  another  construction ;  as  there  are 
cases,  where  the  depositions  may  be  pub- 
lished, although  the  witness  is  not  dead  ; 
if,  for  instance,  he  is  too  infirm  to  travel. 
The  general  rule,  I  am  persuaded,  is, 
not  to  permit  the  deposition  to  be  read 
during  tne  life  of  the  witness  ;  and  I  think 
it  will  appear,  that  such  ordera  as  are  to 
be  found  proceed  upon  affidavit  that  the 
witness  is  dead  ;  and  some  after  the  de- 
claration, that  the  deposition  of  the  par- 
ticular witness  shall  be  read,  and,  witn  a 
considerable  degree  of  caution,  that  the 
depositions  of  the  other  witnesses  shall  not 
be  read  ;  affoixling  both  affirmative  and 
negative  evidence  of  the  practice."  He 
afterwards  added :  **  After  considerable 
research  there  is  not  a  single  instance, 
except  of  a  person  sick,  incapable  of  travel- 
ling, or  prevented  by  accident ;  all  thn 
orders,  but  in  those  excepted  cases,  stating 
that  the  witness  is  dead.  And,  though 
struck  with  the  circumstance,  that  he 
swears  irith  considerable  security,  as  the 
depositions  are  not  to  be  opened  until 
after  his  death,  I  am  afraid  to  make  a 
precedent  contrary  to  all  the  authorities  ; 
and  further,  looking  at  the  first  will,  and 
what  the  trustees  under  it  are  about,  I 
doubt  whether  a  bill  to  perpetuate  testi- 
mony, is,  in  this  particular  catie,  exactly 
the  bill  that  should  have  been  filed." 

■*  Llanovei'    v.    Honifray ;    Phillips    v. 
Llano ver,  19  Cli.  D.  224. 
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admiaistered  only  in  the  courts  of  equity,  but  which  now  by  statute 
is  to  prevail  in  all  the  Divisions  of  the  Supreme  Court  of  Judicature, 
superseding,  wherever  they  come  in  conflict,  the  system  of  the  old 
common  law,  has  now  been  fulfilled.^ 

■ 

^  Judicature  Act,  1873,  sec.  25,  sub-sdc.  11. 
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ABATEMENT, 

of  the  shares  of  creditors  in  assets,  554 
of  legatees,  655 

ABSOLUTE  DEED, 

construed  as  mortgage,  when,  1018  et  seq. 

ACCELERATION  OF  PAYMENT  OF  DEBTS, 
when  allowed  in  equity,  1216  a — 1216  c 
in  cases  of  elegit 9, 1216  & 
in  cases  of  reversion,  1216  h 
in  cases  of  liens,  1216  e 

ACCIDENT, 

not  exclusively  cog^nizable  in  equity,  60,  64  a,  76 

concurrent  jurisdiction  in  cases  of,  76,  109 

what  is  meant  by,  78 

an  old  head  of  equity,  79 

necessary  circumstances  to  sustain  the  jurisdiction,  79,  80,  81,  109 

when  remedied  at  law,  79,  80 

relief  in  cases  of  lost  bonds  and  instruments,  81 — 88 
the  grounds  thereof,  81 — 88 
on  condition  of  the  party's  giving  indemnity,  82,  85 

where  relief  is  sought,  affidavit  of  the  loss  required,  82,  88 

otherwise  where  discovery  only  is  sought,  88 

relief  in  cases  of  lost  notes,  and  the  grounds  thereof,  89 

jurisdiction  over  lost  notes  not  sustained,  upon  the  mere  fact  of  loss,  86 

where  the  lost  note  is  not  negotiable,  86 

the  loss,  if  not  admitted,  must  be  established  by  proofs,  88 

relief  against  penalties,  and  the  grounds  thereof,  89 

of  executors  and  administrators  in  respect  of  assets  in  case  of,  90 
of  an  unpaid  legatee  against  other  legatees,  92 

apportionment  of  premium  in  account  of,  93 

a  revolution  treated  as  an  accident,  93 

BO,  where  stock  is  reduced  by  an  Act  of  Parliament,  93 

where  there  is  a  defective  execution  of  a  power  by  accident,  94 — 97,  169 — 179. 
(^See  Power.) 

where  trusts  in  favour  of  particular  persons  fail  in'  being  executed,  98 

where  a  will  is  cancelled,  supposing  a  later  one  executed,  99 

confusion  of  boundaries  by,  99  a 

omission  of  indorsement  by,  99  h 

cases  of,  in  which  no  relief  will  be  granted,  100 — 109 
where  there  is  a  positive  contract,  101 
where  premises  are  destroyed  by  fire  or  lightning,  101, 102 
where  express  covenant  to  pay  rent,  102 
where  parties  stand  equally  innocent,  103 
where  the  accident  arose  from  gross  negligence  or  fault,  105 
where  both  parties  stand  upon  equal  equities,  106,  107 
where  a  party  has  not  a  clear  vested  right,  105  a 
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ACCIDENT— ^(m<li»«^rf. 

in  case  of  a  bond  fide  purchaser  without  notice,  108 

grounds  of  equitable  jurisdiction  in  cases  of,  109 

whether  accounts  are  cognizable  on  account  of,  152.    (^Sec  Mistake.) 

ACCOUNT, 

concurrent  jurisdiction  of  equity  in  matters  of,  441,  442 

origin  and  nature  of  the  jurisdiction,  441 — 460 
ins^equacy  of  remedy  at  law,  442 — 449 
when  founded  on  obligations  purely  legal,  442 
assumpgit  will  lie  for 'a  balance  of,  442,  note 

difficulties  in  the  action  of,  at  common  law,  442 — 149,  451,  452,  504 
suggestions  of  the  parliamentary  commissioners  with  reference  to,  442,  note 
use  of  the  old  action  of,  442,  note 
difficulties  in  the  modes  of  proceeding,  443 
in  what  cases  it  lay,  445,  446 

confined  to  bailiffs,  receivers,  and  guardians  in  socage,  and  merchants,  445 
did  not  lie  against  wrong-doers,  446 
modes  of  proceeding  in  this  action,  446  a — 449 
auditors  could  not  administer  an  oath,  447 

issues  being  certified  by  the  auditors,  would  be  tried  by  the  court  and  jary,  448 
in  many  actions  of  account,  defendant  may  wage  his  law,  448 
proceedings  in  courts  of  equity  in  suits  for,  450,  451 
reference  to  and  report  of  a  chief  clerk,  450 
all  parties  may  be  brought  before  the  court,  450 
foundation  of  the  jurisSction  of  equity  over,  450 — 452 

because  the  remedy  is  more  complete  in  equity  than  in  law,  450 — 452,  453 
in  order  to  obtain  a  discovery,  468,  514  .• 

whether  on  the  ground  of  accident,  mistake,  or  fraud,  it  lies,  '452,  511 
incidents  to  matters  of  account,  of  which  concurrent  jurisdiction  is  taken,  452 
jurisdiction  over  cases  of  mutual  accounts,  458,  459 

where  the  accounts  are  on  one  side,  and  no  discovery  is  sought.  458, 

459 
under  the  new  Rules,  where  defendant  fails  to  appear,  order  for  the 
proper  accounts  will  be  made,  459  a 
when  not  found  in  privity  of  contract,  460 
jurisdiction  in  cases  of  agency,  462 — 468.    (^See  Agency.) 
to  prevent  multiplicity  of  suits,  462 — 464 
where  no  preliminary  objection  is  taken  to,  464 
between  trustees  and  cestui  que  trust,  465,  512 
between  tenants  in  common  and  joint  tenants,  466 
between  part-owners  of  ships,  466 
between  partners,  466.    (See  PARTNERS.) 
in  cases  of  tort,  467,  511,  512 
in  cases  of  adverse  title,  510,  511 

where  a  tenant  tortiously  dug  ore  during  his  life,  467,  note 
agent  bound  to  keep  principaFs  property  distinct  from  his  own,  468 
jurisdiction  in  cases  of  apportionment,  469 — 489.    (^See  Apportionment.) 
jurisdiction  in  cases  of  General  Average,  490,  491.    (^See  Averaoe.) 
jurisdiction  in  cases  of  Contribution,  492 — 505.    {See  Contribution.) 
liens,  506,  507.     (^See  LlENa) 
pledges,  506 

rents  and  profits,  508 — 514.    (SeeB.EiSTB  AND  Profits.) 
waste,  515—619.    {See  Waste.) 
jurisdiction  in  cases  of  tithes  and  moduses;  519, 520.  (^See  Tithes  and  Moduses.) 
in  bills  of  account  both  parties  are  deemed  actors,  522 

defendant  is  entitled  to  orders  in  the  cause,  522 
may  be  entitled  to  a  decree,  522 
may  revive  a  suit,  523 
account  stated  is  a  good  plea,  523 
where  a  court  of  equity  will  open  a  settled  account,  523,  524 
where  it  is  between  client  and  attorney,  523,  note 
where  liberty  is  given  to  surcharge  and  falsify,  524,  525 
meaning  of  *^  surcharge  and  falsify,"  525 

recent  decisions  of  Sir  George  Jessel,  M.R.,  on  the  subject  of  account,  625  a 
what  is  a  stated  account,  526 

where  the  clause  *'  errors  excepted  "  occurs,  526 

it  need  not  be  signed  by  the  parties,  526 

its  acceptance  may  be  implied,  526 

bt'tween  merchants  at  home  and  merchants  in  different  countries,  526 
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ACCOUNT— con^i»«<?rf. 

when  a  lettled  accoant  is  conclnsive  between  the  parties  or  not,  626 — 529 
in  legal  demands,  equity  follows  the  statute  of  limitations,  529 
within  what  time  equity  will  interpose  in  cases  of  equitable  demands,  629 
decree  to  wind  up  partnership  a^irs,  671,  672 

ACCOUNT  BOOKS, 

specific  delivery  of,  710 

ACQUl£SC£NCB.    (^See  Equitable  Estoppels^) 

ACTIONS. 

•distinctions  between,  in  the  Roman  law,  37 

ACTORS, 

both  parties  are,  in  bills  of  account,  522 

ACTUAL  FRAUD.    (^See  Fraud,  Actual.)    184—267 

ADEQUATE  REMEDY  AT  LAW,  33,  note 

ADMINISTRATION, 

concurrent  jurisdiction  in  cases  of,  530 — 533 

what  are  assets,  631 ,  561 

grounds  of  jurisdiction  over,  531 — 579 

whether  cognizable  as  a  trust,  532,  533 
cogniBable  in  ecclesiastical  and  common-law  courts,  SS.*)— 538,  541 
necessity  of  interporition  of  equity,  535 — 538 
defect  of  remedy  at  law,  635 — 538 

in  the  ecclesiastical  courts,  535 — 538 
in  the  case  of 'creditors,  537,  538 
of  legatees,  589 

of  distribution  of  the  residue  of  an  estate,  640,  541 
origin  of  the  jurisdiction  of  equity,  542,  543 
where  relief  is  sought  by  executors  or  administratoiB,  544 
bills  of  conformity,  what  they  are,  544 
whether  these  are  maintainable  against  all  the  creditors,  545 
where  relief  is  sought  by  creditors,  546 — 549 
when  the  bill  is  by  a  single  creditor,  for  his  own  debt  only,  546 
creditor's  bills,  what  they  are,  547 

how  these  destroy  preferences,  549 
assets,  usual  decree  upon  them,  548 
where  executor  or  administrator  admits  assets,  548  a, 
what  follows  the  decree,  549 
abuse  of  them,  how  prevented,  549 
where  the  jurisdiction  of  equity  is  indispensable,  550 
what  are  legal  assets,  531,  550,  551.  note 

when  payment  of  these  is  enforced  in  equity,  551,  note 
what  are  equitable  assets,  551, 552 
why  so  called,  551 
of  two  kinds,  552 

where  land  is  charged  with  the  payment  of  debts,  652 
equity  follows  same  rules,  as  to  legal  assets,  as  courts  of  law,  563 

recognizes  liens,  charges,  &c.,  according  to  their  priority,  554 
follows  different  rules,  as  to  equitable  assets,  from  courts  of  law,  550 
equitable  assets  distributed  among  creditors  equally  and  pari  passu ,  64  2>,  554 
abatement  of  the  shares  of  creditors,  where  the  funds  fall  short,  654 
three  orders  of  creditors  in  the  civil  law,  564,  note 
legatees  of  equitable  assets  take  pari  passu,  555 
abatement  of  their  share,  555 
creditors  have  a  preference  over,  555 — 557 
how  a  creditor  partly  paid  out  of  legal  assets  is  postponed  as  to  the  equitable.  557 

decree  in  cases  of  this  sort,  557 
marshalling  assets,  558 — 569 
what  is  marshalling  of  assets,  558 
whei-e  a  creditor  has  two  funds,  558 
where  one  mortgage  covers  two  estates,  659,  562 — 564 
assets  marshalled  only  in  favour  of  common  creditors  of  a  common  debtor,  560, 

562 
a  creditor  of  A.  and  B.  not  compellable  to  proofed  aeainst  B.  alon*».  560,  562 
whether  the  assets  of  one  alive  may  be  marshalled.  .')60 

3  X 
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erery  cUimant  apon  UBets  to  be  satiBfied,  561 

when  simple  contract  oiedit(»8  shall  stand  in  the  place  of  the  specialty  cieditora, 

6G2 
where  specialty  creditors  may  lesort  to  two  funds,  562,  563 
where  mortgagee  exhaDsts  the  personal  estate,  564—^64  h 

Eractice  in  diancery  now  assimilated  to  that  in  bankruptcy,  564  e 
ow  assets  are  marshalled  in  fayoor  of  legatees,  565—569 

when  ^ey  may  stand  in  the  place  of  specialty  creditors  and  mortgagees,  565, 

566 
where  real  estate  not  mortgaged  is  deyised,  565,  566 
what  passes  by  devise  of  liuid  mortgaged,  565,  566 

S reference  between  the  legatee  and  deyisees,  565,  note  * 

istinction  between  the  heir  and  deyisee,  565,  note 
where  lands  are  sabjected  to  the  payment  of  debts,  566,  566  a 
where  some  legacies  are  charged  on  real  estate  and  some  not^  566—^6  e 
doctrine  of  substitution  adopted  fiom  the  Civil  Law,  567 
how  assets  are  marshalled  in  favour  of  widow,  568 

her  necessary  apparel  not  liable  for  husband's  debts,  568 
how  her  paraphernalia  will  be  protected  against  creditors,  568 
no  marshalling  where  legacies  are  for  charitable  uses,  569 
when  an  heir  or  devisee  will  be  substituted  for  a  specialty  creditor,  570 
personal  estate  the  primary  fund  for  payment  of  debts,  571 — 578 
order  of  preferences  among  persons  in  interest,  571,  572 

where  unincumbered  and  mortgaged  lands  are  specifically  devised,  571 
where  the  equities  of  the  legatees  and  devisees  are  equal,  571 
where  a  specialty  debt  or  mortgage  is  paid  by  an  heir  or  devisee,  571 
where  lands  are  devised  for  the  payment  of  debts,  571 
what  is  proof  of  intended  exemption  of  personal  estate,  572 
intention  of  the  testator  followed,  572,  573 
where  the  real  estate  is  or  becomes  the  primiuy  fund,  574 — 576 

as  of  a  jointure  or  portion  to  be  raised  out  of  lands  by  the  execution  of  a 

power,  575 
as  of  a  mortgage  by  an  ancestor,  and  the  mortgaged  estate  descending  upon 

his  heir,  576 
as  of  land  descended  to  the  wife,  mortgaged  by  her  father,  and  for  a  personal 

covenant  by  the  husband,  576 
as  upon  descent  cast  of  a  mortgaged  estate  purchased  by  an  ancestor,  576 
present  state  of  the  law  on  this  subject  as  altered  by  later  acts  of  parliament, 

676  a 
summary  as  to  marshalling  assets,  577 
where  there  is  waste  by  the  personal  representative,  579 
executor  treated  as  debtor  at  law,  579--^81 
assets  treated  as  debtor  of  trust  fund  in  equity,  579 

liability  of  executor  who  carries  on  the  business  of  his  testator,  579  a,  579  b 
when  assets  may  be  followed,  where  there  is  a  misapplication  of  them  by  executors, 

580.^82 
distinction  between  sale  or  pledge  of  assets  for  a  present  advance  or  for  an  ante- 
cedent debt,  581 
relief  in  case  of  waste  by  the  husband  of  Kfeme  eovert  executrix,  582 
where  assets  are  collected  under  an  ancillary  or  foreign  administration,  583 — 589 
probate  and  administration  granted  as  to  assets  within  the  jurisdiction  of  the 

court,  585 
where  there  are  different  administrations  in  different  countries,  584 — 589 
di^rent  regulations  in  different  countries,  585—589 
by  what  law  the  assets  are  to  be  governed,  587 — 589 
effect  of  the  law  of  domicile  of  deceased,  588,  589,  589  a 
final  distribution  of  the  residue,  after  discharge  of  the  claims  in  the  country  of  the 

ancillary  administration,  68S,  589 
leading  case  on  this  subject,  589  b 
when  proceedings  in  foreign  court,  to  administer  the  personalty,  will  be  restrained, 

589  (T 
fraud  in  dealing  with  executors  and  administrators,  422  —424,  579 — 581 
assent  of  executor  to  legacies  required  before  a  suit  at  law,  591.    (^S^^;  Leoagikb.) 

ADMINISTRATORS  AND  BXECUT0JR8.    (^See  Administeation.) 
frauds  by,  422—424,  579.  580 
waste  by,  579,  680 
collusive  sales  by,  422—424,  579,  580 
collusion  with  debtors  to  estate.  422—424,  579,  580 
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ADVANCEMENT, 

purchase  in  name  of  a  flk>n,  lirhen  an,  1^02, 1905 
in  name  of  a  wife,  1204 

ADVERSE  TITLE, 

purchase  with  notioe,  effect  of,  395.    (^8ee  Notice.) 

AFFIDAVIT, 

of  loss  of  bond,  when  required,  82,  88,  88,  390—411 

AGENCY, 

accoonts  arising  from,  joriadiGtion  oyer,  462—469 

definition  of,  462 

when  bill  will  lie  between  principal  and  agent,  468,  %oU,  462,  noU 

agenls  most  keep  accounts  and  (ffeserre  ToncbeiB,  462,  468 

diflcttlty  of  settling  their  accounts  without  a  discovery,  462 

are  responsible  for  profits,  462,  463 
where  there  is  an  election  of  remedy,  463 
where  there  is  a  single  consignment,  463 
jurisdiction  to  prevent  multiplicity  of  suits,  463 
action  of  money  had  and  received,  463,  464 
when  equity  considers  the  agent  as  trustee,  463 
where  no  preliminary  objection  is  taken  to  the  jurisdiction,  463,  464 
accounts  between  trustees  and  cestui  que  trust,  465 

an  agent  cannot  purchase  for  himself  unless  under  special  circuvisUmces,  315,  316 
accounts  between  tenants  in  common  and  joint-tenants,  466 
between  part-owners,  466 
between  partners,  466 
trustees  and  others  in  a  similar  situation  may  not  make  a  profit  from  their  office, 

466  a 
torts  of  agents  will  be  charaed  by  equity  upon  their  estate,  467,  note 
where  a  tenant  tortiously  (Ugs  ore  during  his  life,  467,  note 
where  an  agent  does  not  keep  regular  accounts,  468 
where  an  agent  mixes  his  prmcipal's  property  with  his  own,  468.  QSee  Pbincipal 

AKB  AOBNT.) 

AGBEEMENTS, 

parol  evidence,  to  correct  errors  In,  152^164 

mistake  in  written,  when  relieved  or  not,  152 — 168 

to  secure  influence  over  another  person,  260,  261,  266 — 267 

fraudulent  respecting  marriage,  260—290 

among  heirs  to  share  equally,  265 

iSee  Fraud,  Constructive),  260—291 

within  statute  of  frauds,  330 

ALIENATION, 

by  cestui  que  trusty  974  A 

ALIMONY, 

when  allowed  by  courts  of  equity,  1421, 1422,  1472 
when  arrears  of,  recoverable  or  not,  1472 

ANCIENT  LIGHTS,  927  J,  note 

ANCILLARY,  FOREIGN  ADMINISTRATION, 
what  it  is,  583 — 589.    (^See  Administration.) 
effect  of,  583—589 

ANNUITIES, 

during  widowhood  are  valid,  285 

APPLICATION  OF  PURCHASE-MONEY, 

when  purchaser  bound  to  see  to,  or  not,  1124 — 1135 

the  law  on  this  subject  now  settled  by  late  Acts  of  Parliament^  1135  a 

APPOINTMENT, 

power  of,  when  a  trust,  1061 

APPOINTMENTS, 

defective  execution  of  powers  of,  when  relieved,  90— *38, 169 — 178 
when  not,  113.    (^See  Powers.) 
fraudulent,  relief  in  cases  of,  252,  255 

APPORTIONMENT, 

of  a  premium  on  account  of  accident.  93 

«  X  2 
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A  PPORTIONMENT— flo*<mi«jrf. 

of  arrears  of  a  dividend  due  to  tenants  for  life,  93 

concurrent  jurisdiction  in  cases  of,  470 — 489 

discovery  required  for,  469 

whether  founded  on  contract,  469,  470,  471 

contracts  not  generally  apportioned  at  common  law,  471,  472 

where  a  collector  of  rents  died  at  the  end  of  three  quarters  of  a  year,  471 ,  473 

where  a  mate  engaged  for  a  voyage,  and  died  daring  the  voyage,  471 

entire  contracts  not  apportlonable,  471  a 

in  the  case  of  an  attomey*s  clerk,  472 

when  allowed  in  cases  of  apprentice  fees,  472 — 474 

of  apprentice  fees,  when  the  master  becomes  bankrupt,  93,  472 
or  misconducts  himself,  473 

where  certain  acts  were  left  undone  by  the  death  of  the  master,  473 
on  the  dissolution  of  the  apprenticeship  at  his  request,  473,  474 

in  cases  of  rent,  or  common,  or  other  charge,  475 — 479 

where  one  purchases  a  part  of  the  land,  out  of  which  a  rent  charge  issues,  475 

where  part  of  the  land  comes,  by  operation  of  law  to  a  party,  475,  476 

rent  service  appoitionable,  476,  476 

where  a  lessor  grants  part  of  a  reversion  to  a  stranger,  475 

in  case  of  eviction  of  part  of  the  land,  475 

where  one  parcener,  or  co-feoffee,  is  distrained  for  a  rent  service,  475, 476 

effect  of  the  recent  Apportionment  Act,  476,  note 

where  writ  of  contribution  will  lie  for,  477,  478 

superiority  of  remedy  in  equity,  478,  479 

in  cases  where  no  remedy  exists  at  law,  479 

where  a  right  of  common  is  recovered  of  a  lessee  of  divers  lands,  479 
where  rent  is  payable  in  lien  of  tithes,  and  the  lands  come  to  several 

grantees,  479 
where  interest  of  a  mortgage  is  apportioned  between  the  heir  and  admi- 
nistrator, 479 
where  a  daughter's  maintenance  will  be  apportioned,  479 
where  fines  and  other  charges  on  real  estate  are  paid  off,  483 
where  different  parcels  in  the  same  mortgage  are   sold  to  different 

persons,  483,  484 
generally,  where  there  are  different  interests  under  a  mortgage,  484,  485 

importance  of  the  assistance  of  equity  in  these  cases,  485 — 488 

where  there  are  different  interests  in  the  inheritance,  485,  486 

between  tenant  in  tail  and  remainder-man,  486 

where  an  incumbrance  is  paid  off  by  tenant  in  tail,  486 
by  tenant  in  tail  in  remainder,  486 
by  tenant  for  life,  486,  487 

between  tenant  for  life  and  reversioner  or  remainder-man,  487 

of  surplus,  where  the  estate  is  sold  to  discharge  incumbrances,  487 

of  the  interest  on  mortgages,  &c.,  487,  488 

where  a  mortgage  is  devi^  and  paid  by  the  mortgagor,  487,  TMte 

where  tenant  in  tail  is  an  infant,  guardian  shall  keep  down  the  interest,  488,  note 

in  cases  of  general  average,  490,  491.    (^See  Avrragb — Contribution.) 

APPRENTICE  BONDS, 

when  apportioned  or  not,  93,  472—474 

APPROPRIATION 

of  payments,  459  a— 459  i 

ARBITRATION.     (See  AWARD.).  1450—1463 
Roman  law  of,  1461—1463 

ARBITRATORS, 

agreement  to  refer  disputes  to,  by  partners,  whether  enforceable  in  equity,  670 

equity  will  not  enforce  agreement  to  refer  to,  1457 

not  bound  to  discover  the  grounds  of  their  award,  1457,  1498 

power  of  courts  of  equity  over,  1458  a 

not  to  be  made  parties,  1498 — 1500 

except  in  cases  of  fraud,  1498 — 1500 

ARRANGEMENTS.  FAMILY.     {See  COMPROMIUKS),  121—132,232 

ASSAULTS, 

t^quity  juriMJictiou  grew  out  of.  48        ' 
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ASSETS, 

what  are  legal,  531,  551 

what  are  equitable,  551,  552 

marshalling  of,  550,  577.    (^See  Adkinibtration.) 

ASSIGNEES 

in  bankraptcy  can  purchase  debts  only  for  benefit  of  estate,  and  not  of  them- 
selves 321 
their  right  subject  to  all  equities,  1038, 1228, 1229, 1411 

ASSIGNMENT 

of  equitable  property  or  debts.    Notice  of,  necessary  to  trustee  to  perfect  title, 

421a 
of  an  ofBicer's  half-pay,  void,  294 
of  the  fees  of  keeping  a  house  of  correction,  294 
of  dower,  jurisdiction  in  equity,  624—632.    (^See  Dowss.) 
by  debtors  giving  preferences  to  creditors,  when  valid  orjiot,  370,  373,  379 
voluntary,  ol  stock  in  hands  of  trustee,  793  a 
of  property  on  general  and  special  trust,  1036 — 1057 
general,  for  payment  of  debts,  1036 — 1037 
reUef  in  eqmty  on,  1036—1045, 1057 
by  or  to  the  king  of  clwtes  in  action  valid,  1039 
special  assignment,  1039, 1040 
of  cJiosei  in  acti(m,  1039, 1040 
of  debts,  1039,  1043—1048, 1057 
of  contingent  interests  and  expectancies,  1040  r,  1055 

formeily  no  remedy  on  assignment  of  ehoses  in  action  at  law,  1039, 1049, 1056. 
but  full  remedy  in  equity,  1039,  1040, 1040  b,  1057 
when  implied,  1041,  1196 

of  chores  in  action  of  wife  by  husband  when  and  how  &r  valid,  1413 
remittance,  when  it  amounts  to  an  assignment,  1042 — 1046 
what  valid  or  not,  1042—1055 
by  second  assignee  without  notice  of  prior  assignment  when  by  giving  notice  to 

the  legal  holder  of  the  interest,  he  may  acquire  priority  over  the  first  assignee, 

1036^,1047,1057 
what  interests  are  not  Assignable,  1040  0,  1040  g,  1040  h 
half-pay,  1040  e 
pensions,  1040/ 
alimony,  1040  i 
when  valid  by  parol,  1047 
when  recoverable  or  not,  972 
voluntary,  is  revocable,  1045^1047 
what  may  be  assigned  or  not,  1040  a,  1040  c 
what  is  champerty  and  maintenance  or  not,  1048 — 1055 
of  freight  in^turOf  valid,  1055 

ASSUMPSIT, 

when  it  will  lie  on  an  account,  442,  note 

ATTORNEY.    (^See  Client  and  Attorney),  218,  219,  311—314,  52. 

AUC5TI0NS, 

engagements  not  to  bid  against  each  other,  293 
where  underbidders  or  pulfers  are  employed,  293 
sales  otpost  obit  bonds  at,  347 
purchase  at  auction  by  trustee,  322 

AUDITORS, 

duty  in  the  action  of  account,  447,  448 
{/See  AOOOUNT),  447,  448 

AULA  REGIS, 

administration  of  justice  in  England  originally  confined  to,  39 
other  courts  derived  out  of,  39 

AVERAGE,  GENERAL, 

jurisdiction  in  cases  of,  490,  491 
definition  of,  490 

on  what  principle  founded,  490,  491 
derived  from  the  Roman  law,  490 


1046  umsx. 

AVERAGS,  QIl^ElSiAh—eontinmed.  ^y^ , 

confined  to  sacrifices  of  property,  490  _. 

diflScnlty  of  adjusting  it  at  law,  491  ^ 

where  there  are  different  intafestB  embaifced^  491  BILLS 

AWARDS,  BILLS 

fravdnlent,  352  the 

jurisdiction  in  eqnity,  as  to,  1460, 1458  ^„. 

in  cases  of  fraud,  mistake,  and  aoddent,  1461, 1462, 1468, 1454  ^^^ 

in  cases  of  mistake  of  law,  1455  ^ 

in  cases  of  mistake  of  fact,  1456  Hq^j 

oquity  does  not  oompel  a  resort  to  aibitvmtion,  1467  " , 

when  arbitrator  must  award  before  right  of  action,  1457  a 
how  party  can  obtain  relief  against  deficiency  of  awsrd,  1457  h 
when  speioifio  performance  of,  decreed  or  not,  1457 — 1459 
agreement  to  r^r,  not  decreed,  1^57 
arbitrators  not  decreed  to  make  sen  awxrd,  1457 
arbitrators  not  compelled  to  discover  gronnds  of  awmid,  1457, 149ft 
except  in  cases  of  fniud,  141^7, 1498 
unimpeachable  awurd  oonstitutes  a  bar  to  suit  for  same  subject-matter,  both  at 

law  and  in  equity,  1458 
powers  of  courts  ot  equity  to  preiFent  arbitiwfeor  item  proceMling,  1468  « 
award  long  acquiesced  in  or  acted  upon,  cannot  be  set  aaide,  1459 
similarity  of  the  ciTil  law  to  our  own,  on  this  subject^  1480 
Roman  law  of  arbitration,  1461 — 1463 

bill  of  discoTCiy  of  grounds  of  award,  when  it  lies  or  not,  1498 
when  arbitrators  should  be  parties  or  not  to  a  bill  of  disooveiy,  1498, 1500 

BACON,  LORD,  ^ 

his  character  as  chancellor,  51  < 

ralue  of  his  ordinances,  61  ^ 

BAILIFFS  AND  RECEIVERS, 

had  the  benefit  of  action  of  aeoonnt  at  common  law,  446, 447  ^^ 

who  they  were  at  common  law,  446, 447 

BAILMENTS, 

though  trusts,  are  cognizable  at  law,  464,  638  Cl 

treated  in  equity  as  truists,  1041 — 1044 

BANKRUPTCY,  ASSIGNEES  IN, 

take  subject  to  aU  equities,  1038, 12^,  1289, 1411 

BARGAINS, 

catching,  188,  334 

unconscionable,  244-^250,  831 

with  expectant  heirs,  reyenioneta,  Ac,,  334— !d47 

BENEFICIARY, 

who  is  Cceitui  que  trutt),  321,  note,    {See  TBU8TBV.) 

BIDDINGS  AT  AUCTION,  -         ^ 

when  fraudulent,  293 

BILL  OF  PEACE.    (See  PsAc«,  Bill  ov),  852—860  ( 

BILL  QUU  TIMET.    {See  Quia  Timet),  825—851 

BILL    TO    PERPETUATE    TESTIMONY,    1505—1513.      {See    FSBnETtTATHro 

T98TIK0NY.) 

BILL  TO  TAKE  TESTIMONY  DE  BENE  ESSE,  1513—1516.    iSee  Tbstihont^ 
Bills  fob  Db  Bbitb  Eb0b.) 

BILLS  FOR  AN  ACCOUNT.    (,See  ACGOUHT),  450^-458,  514 

BILLS  OF  CONFORMITY, 

what  they  arc,  and  when  maintainable^  544,    {See  AOMIKISTRATION.) 
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bills  of  credit, 

power  of  the  Bovereign  to  ioBue  as  mon^,  951  e 

BILLS  OF  CREDITORS.    ^See  Cbbditobs'  Bills),  64€— 649 

BILLS  OF  DISCOVERY, 

their  importance,  31, 1480—1502.    {Ae  DlflOOYEBT.) 

BONA  FIDE  PURCHASERS, 

protection  of,  64  0, 108, 154,  881,  406,  411,  416,  484,  486.    iSee  PUB0HA8BB.) 

BONDS, 

lost,  relief  in  cases  of,  and  the  grounds  thereof,  81—4)9 

on  condition  of  the  partj^s  giTing  indemnity,  82,  86 
when  affidavit  of  the  loss  is  lequirod,  82, 88 

relief  against  penalties  and  the  grounds  thereof,  89.    {See  Aocidkkt.) 
of  apprentice,  when  apportioned,  98, 478.    {See  AFPOiNTMSurT.) 
reform  of  mistake  in,  162 — 166 
joint,  when  deemed  joint  and  several,  162, 168 
when  not  executed  by  all  the  parties,  164  a 
for  assisting  in  an  elopement,  void,  264 

for  giving  consent  to  marriage,  void,  266, 267.    (^8ee  Mabbiagk.) 
fraudulent,  upon  an  intended  marriage,  266—270 
obtained  by  attorneys  of  their  clients,  311—814 
not  a  lien  upon  lands,  876 
poit  obit  bonds,  relief  in  cases  of,  342,  343i  847 
relief  of  sureties  on  bonds  and  contribution,  498,  498  «,  498  h,  499,  499  a, 

499  ft,  499  e,  499  d 
debts  by,  cannot  be  tacked  except  against  heir,  418,  note 

BOOKS  OF  ACCOUNT, 
specific  delivery  of,  710 

BOUNDARIES,.  CONFUSION    OF.     iSee  CONVUBIOli     OF    BOUKDABUSX  99  a, 
609—622 

BROEAGS  CONTRACTS.    ^See  ILUUUAGS),  260-263 


CANCELLATION  OF  DEEDS  AND  INSTRUMENTS, 
when  decreed,  692—703 
when  deeds  void  and  voidable,  698 — 704 
when  not  decreed,  700  a,  701 
when  deeds  illegal  on  their  face,  700^  700  a 
who  may  require,  707 
in  cases  of  fraud,  694, 695 

against  public  policy,  694— 69& 

against  conscience,  694 — 698 

when  satisfied,  706,  706 

other  cases,  702—705 
upon  what  terms»  692— 69B,  707 

CANCELLATION 

of  wills  by  accident,  99 
of  deeds  by  mistake,  167 

CANON  LAW, 

its  authority  in  England,  279^  note^ 

CATCHING  BARGAINS, 
reUef  against,  188,  334 

CAVEAT  EMPTOR, 

rules  of  the  common  law,  212 

CESSION, 

doctrine  of  the  Roman  law  a»  to^  494,  685 — 68T 

CESTUI  QUE  TRUST.    {See  TB08TBB),  220,  321—323,  465 

CHAMPERTY, 

what  is  or  not,  294,  697, 1048—1057  r»,  notr 
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CHANCELLOR, 

this  officer  known  to  the  Roman  emperon,  40 

common  among  the  modem  kingdoms  of  Europe,  40 

question  as  to  the  origin  of  the  word,  40,  note 

authority  and  dignity  of,  41,  42,  note 

anciently,  petitions  to  the  king  were  referred  to,  42,  44 

when  his  powers  were  first  delegated  to  commissionerB,  51,  Kota 

character  of  Cardinal  Wolsey  as  chancellor,  51 

Sir  Thomas  More,  51 

Lord  Bacon,  51 

Lord  Nottingham,  62 

Lord  Haidwioke,  52 

CHANCERY, 

the  grand  officina  ^untUia,  43.    (^See  Equity.) 

CHARGE  ON  LANDS  FOR  PAYMENT  OP  DEBTS, 
what  words  create,  1224 — 1247 

CHARITABLE  USES,  legacies  for,  no  marshalling  of  assets  in  faTour  of,  569 

CHARITIES, 

history  of  eqaity  jurisdiction  in  cases  of«  1137 — 1164 

what  are  now  deemed  charities,  1155 — 1164 

what  are  within  statute  of  Elizabeth,  1164, 1165 

how  construed,  1164^  1183,  1191  a 

how  favoured,  1165—1174 

how  carried  into  effect,  1165 — 1175 

doctrine  of  cypres,  1169,  1170,  1176,  1177 

uncertainty  of^objects  of,  1169, 1176, 1181 

defects  in  conveyances  to,  1171, 1172 

no  marshalling  of  assets  in  cases  of,  1180 

surplus  in  chanties,  how  applied,  1181 

what  charities  void,  1182, 1183 

for  foreign  objects,  when  enforced,  1184 — 1186 

jurisdiction  over,  when  in  the  Coart  of  Chancery,  1187 — 1191  a 

when  personal  in  the  chancellor,  as  delegate  of  the  crown,  1190, 1 191 

when  to  be  administered  by  the  crown,  1190, 1191 

when  by  trustees,  1191, 1192 

interpretation  of  bequests  for,  1191  a 

rewards  to  discover  charities,  1192 

statute  of  limitations  not  applied  to  charities,  1192  « 

effect  of  modem  statute,  as  to  charities,  1 193 

CHATTELS, 

specific  delivery  of.    ^See  Delitbbt  up  of  Chattkls.) 

when  decreed,  708—710,  906, 907 

antiques,  709 

heirlooms,  709 

paintings,  709 

books  of  accounts,  710 

farm  stock,  710 

injunctions  for,  906 — ^906 

CHILDREN  AND  WIFE, 

are  favourites  of  equity,  170.    (^See  Parent  and  Child.) 

CH08ES  IN  ACTION.  ASSIGNMENT  OF, 
remedy  in  equity,  1039—1042,  1047—1057 
the  king  may  assign  or  take  an  assignment  of,  1030 

CLIENT  AND  ATTORNEY, 

relief  in  cases  of  concealment  by  an  attorney  from  his  client,  218,219 

plea  of  ignorance  by  attorneys,  218, 219 

their  peculiar  fiduciary  relation,  311 — 314 

latter  shall  not  be  benefited  by  the  negotiations  for  the  former,  311 — 314 

onu9  upon  the  latter  to  show  perfect  fairness  in  his  dealings,  311 — 314 

court  will  decree  according  to  justice,  312  a — 312  e 

distinction  between  this  relation  and  that  of  eeftUd  que  trtut,  311 — 314 

a  bond  obtained  by  an  attorney  from  a  poor  client,  312 

a  bond  obtained  by  an  attorney  from  a  client  for  a  specific  sum,  312 
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CLIENT  AND  ATTOB.VIEY'^ontiivued. 

jadgment  agamst  a  client  for  flecoritj  for  costs,  312 

gift  to  an  Attorney  peTuiente  Ute^  812 

when  the  relation  is  dissolved,  313 

account  between,  523,  note 

solicitor's  lien  upon  trost  funds,  1233  a 

receiving  money  as  joint  trustee,  1233  a 

CLOUD  ON  TITLE,  700,  700  a 

COKE,  LORD, 

his  opinion  as  to  the  origin  of  equity  jurisdiction,  41 
his  hostility  to  courts  of  equity,  il 

COLLUSION  BY  EXECUTORS  AND  ADMINISTRATORS, 
with  debtors  of  the  estate,  422-424,  579--681 
in  sales  of  personal  assets,  422 — 424,  582 

COMPENSATION, 

when  decreed  for  improvements  on  an  estate  in  equity,  655 
in  cases  of  partition  for  owelty,  656  ^,  656  o 

COMPENSATION  AND  DAMAGES  IN  EQUITY, 
when  decreed,  717  a^  723,  724,  794—800 
when  not,.  794 — 800 
when  as  incident  to  other  relief,  794 — 800 

COMPENSATION  IN  CIVIL  LAW, 
what,  1438—1444 
when  allowed  to  trustees  or  not,  1268^    (^See  Set-off.) 

COMPOSITIONS, 

secret  by  creditors,  when  valid,  378 — 381 

COMPROMISES, 

in  ignorance  of  a  rule  of  law,  121 — 132 

when  valid,  131—132 

of  doubtful  rights,  131 

&mily,  supported  on  principles  of  policy,  131, 132 

courts  of  equity  favour  the  compromise  of  contested  claims,  131  n 

CONCEALMENT, 

what  it  is,  and  relief  in  cases  of,  204 — 221 

in  cases  of  sales,  212 

in  cases  of  sureties,  215 

in  cases  of  insurance,  216—216  h 

in  cases  of  fiduciary  relations,  218,  308—338 

in  fraud  of  marriage,  268 — ^278 

of  crimes,  agreements  for,  void.  294 

of  title  with  design  to  mislead,  384 — 394 

of  material  &cts,  in  cases  of  guaranty  and  advances,  383 

CONCURRENT  JURISDICTION,  76,  77.    (,8ee  Jurisdiction.) 

CONDITIONS.    (^See  Psnalties  and  Fobfeitubes.) 
in  restraint  of  marriage,  274—291.    (^See  Mabbiage.) 
how  viewed  at  law,  1302—1307 
possible  and  impossible,  1304—1307,  1311 
precedent  and  subsequent,  1304,  1306, 1307 
illegal  and  repugnant,  1304, 1306, 1307 
when  relieved  against  in  equity,  1312 — 1317 
a  waiver  for  one  purpose  is  so  for  all,  1325  a 
equity  will  relieve  against  forfeiture  of  condition  for  maintenance,  1326  a 

CONFIRMATION, 

marriage  brokage  contracts  incapable  of,  263 

what  contracts  are  capable  of  or  not,  263,  307,  345,  iwte 

CONFORMITY,  BILLS  OF, 

what  they  are,  and  when  maintainable,  544,  545.    (^See  Admikistbation.) 
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CONFUSION  OF  BOUNDARIKS, 

ooncnrrent  jarudiction  in  cwet  of,  9i  «,  0O9-^2t 
origin  and  histoiy  of  the  jnriwliction,  610-— 412 
two  writs  in  the  register  oonoeming  bonndariesi  611 
role  of  the  ciyil  law  as  to,  614 
grounds  for  the  exercise  of  the  jurisdiction,  61 7-— 619 

that  the  bonndatiee  are  in  controvenj  is  not  sniBdeiit,  616—619 

to  suppress  maltiplicity  of  suits,  616—619,  621 

where  a  special  equity  is  set  ap,  615,  616, 620—622 
when  the  matter  is  cognisable  at  law,  616 — 618 
where  a  biU  is  brought  to  fix  the  boundaries  of  two  parishes,  617 
where  a  bill  is  brought  by  a  rector  for  tithes  and  to  fix  boundariei^  618 
oommission  to  ascertain  boundaries,  what,  619  note 
where  the  confusion  arises  from  fraud,  619,  620 

from  the  peculiar  relation  of  liie  parties,  620 
recently  decided  toat  tenant  mu/st  keep  boundary  distinct  during  his  term,  620  a 
inquiry  in  chambers,  to  ascertain  boundaries,  ordered  in  pl»oe  of  a  oeaimis- 

sion,  620« 
bill  in  equity  will  lie  to- ascertain  boundaries,  621 

when  the  remedy  by  distress,  from  confusion,  4s  impracticable,  99  a,  622,  684 
by  accident,  99  a 

CONFUSION  OF  PEOPKRTY, 
when  relief  for,  623 
where  an  agent  confounds  his  own  property  with  his  principal^  468, 628 

CONSENT, 

necessary  in  contracts,  222 — ^224 

has  three  elements,  according  to  Grotius,  222 

fraud  in  withholding  consent  to  marriage,  267 

C0N8IDEBATI0N, 

good  and  valuable,  what,  854.    (^Sett  FBA.UBULBNT  ComrBTAiTOBS.) 
valuable  to  support  contract,  706,  706  a,  787,  793  a,  978,  987 
when  meritorious  is  sufficient,  787,  793  a,  978,  987 

CONSIDERATION,  INADEQUACY  OF, 
does  not^^r  $e  avoid  a  bargain,  244,  245 
relief  granted,  where  there  is  fraud,  246 
opinions  of  the  dviliaas  and  Fothier  as  to,  247—249 
where  the  parties  cannot  be  placed  in  statu  quo,  250 

CONTINGENT  INTERESTS  AND  RIGHTS, 
assignable  in  equity,  1040  b,  1055 

CONTRACTS, 

apportionment  of,  93,  469—478.    {See  Appobtiokicbnt.) 

by  persons  in  drink,  230 

ill^al,  what  are,  274—308.    C^m  DBUinuLB9B.) 

in  restraint  of  marriage,  274 — ^291  d,    {See  MAbbiaor.) 

in  restraint  of  trade,  292 

against  public  policy,  298,  294.    {See  Fbaitd,  OoKBTBircmTB,) 

df  wager  and  champerty,  294 

for  sale  of  offices,  295 

arising  from  turpitude,  296—303.    {See  Fraud,  Comstbugtitk.) 

affecting  public  elections,  297 

usurious,  301,  302 

gaming,  308 

what  capable  of  confirmation  or  not,  263, 307,  846,  nete 

when  avoided  or  not,  293 — 302 

when  relief  on,  Ul^Bial  or  not,  292 — 302 

by  a  party  under  duress  or  imprisonment,  239 

in  a  state  of  necessity,  239  « 

consent  necessary  in,  222—224 
of  lunatics,  228,  224,  228,  229 
of  marriage  brokage,  260—264.    {See  Kabriaob.) 
unreasonable,  when  relieved  at  law,  331,  iwte 
voluntary,  not  enforced,  433 
respecting  land,  how  treated  in  equity,  790—793 
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when,  as  if  specifically  perfonned,  790  to  7f 8 

yolontary,  when  enfacoed  or  not,  706,  706  o,  767,  798  •,  973, 987 

specific  pexfonnance  of,  when  decieed  or  not,  712>— 728  b.    (fin  SPBOinc  PsB- 

C0NTBACT8,  PBI7ITY  OF, 

accounts  founded  in,  458,  462,  463 

caNTRIBtJTION, 

jurisdiction  in  cases  of,  490--605 

between  feotfors,  aoc,  to  dischaige  incnmhranoes,  477, 478,  483 

between  sureties,  492-^05.    {See  SURBTnos.) 

by  legatees  in  case  of  deficiency  of  assets,  608 

by  ptuiaierB,  604 

by  joint-tenants,  tenants  in  common,  and  by  part-owners,  806 

flexible  powers  of  courts  of  equity  in  cases  of,  606.    (8ee  APPOBTlOKmsKT — 

AVEBAOE.) 

among  purchasers,  to  discharge  a  lien  or  incumbrance  on  land,  when  and  how 
priorities  established,  477,  478,  488, 1288  a 

CONVEKIBNCE, 

when  the  ground  of  an  account  in  equity,  609 

CONVBRSIOK  OP  PROPBKTY,  EQUITABLE, 
from  real  to  personal,  or  k  eontre^  662—^71 
when  land  deemed  money,  790—793, 1212 — 1214 
when  money  deemed  land,  790—793, 1212 — 1214 
election  of  party,  790—793 
lien  in  cases  of,  1216~-1230.    (J9ee  LiSK.) 

COKVBYANCB,  WHEN  A  TBUST.    ^See  PiTBO^AM.) 
when  made  without  consideration,  1196 — 1198 
when  purchase  in  name  of  another,  1201 — 1207 

CONVEYANCES,  FBAUDULENT,  360—878,  426—437.     (fiee  Fkaudulknt  Ook- 

YETAKCKS.) 

COPIES  OF  DEEDS, 

when  decreed  to  be  given  to  persons  claiming  in  privily  of  title,  704—706  « 

COPYHOLD, 

mortgagee  of,  cannot  tack  a  judgment,  419,  note 

OOPYBIGHT, 

remedy  in  equity  for  infringements  of,  980—948.    (JSee  IKJUKOTIOH.) 
in  w!hat  cases  granted,  934—942 
in  wiut  not,  934—942 

OOBPORATION, 

its  capital  stock  a  trust  for  payment  of  its  debts,  1262 

COUNTEBMAND 

of  voluntary  trust  or  as^gnment  when  good,  973,  1088,  1042—1047, 1196.    (^See 
Bbvogatiov.) 

C0UBT8  ECCLESIASTICAL, 

rules  formerly  adopted  there  with  respect  to  restraints  of  marriage,  278 

their  former  jurisdiction  over  matters  of  administration,  634 — 641.    {See  Adiqkib- 

TBATION.) 

originally  cxelusive  over  legacies,  689, 690 
trusts  eaanot  be  enforced  in,  696 

COCBTS  OF  COMMON  LAW, 

distinction  between  these  and  couits  of  equity,  26 

remedies  in,  often  defective,  26, 27 

confined  to  the  parties  in  litigatioii  before  them,  86,  27 

mistaken  notions  with  regard  to,  34,  36 

have  jurisdiction  over  fraud,  accident,  and  oonfidenoe,  76 

will  now  entertain  jurisdiction  in  certain  cases  of  lost  bonds,  81 

why  they  did  not  originally  entertain  it,  83,  84 

their  forms  of  proceeding  and  judgments  more  restrained  than  those  of  equity, 

26—28, 32 
entertain  defences  in  favour  of  idiots,  &&,  227.    {See  Coui^TS  of  Equity.) 
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COURTS  OF  KQUITT, 

do  not  abate  the  rigour  of  the  oontanon  law,  12 

are  goyemed  hj  the  same  rules  of  interpretation  as  courts  of  law,  14, 15 

dist&iction  between  these  and  courts  of  law,  25,  26 

different  natures  of  the  rights  and  remedies  regarded  in  these  courts  and  courts  of 
Uw,  26—31 

their  remedies  and  decrees  may  be  adjusted  to  meet  the  exigencies  of  a  case, 
27—30 

may  bring  before  them  all  parties  interested  in  the  subject-matter,  27 — 30,  478, 
485 

may  administer  remedies  for  rights  not  recognized  at  law,  27 — 30 

their  forms  of  proceeding,  flexible,  28 

haye  cognizance  of  trusts,  29 

other  subjects  of  which  they  haye  cognizance,  30 

will  inteifere  by  injunction  to  prevent  wrongs,  30 

will  compel  a  specific  performance  of  a  contract,  30 

their  modes  of  trial  different  from  those  at  law,  30,  31 

try  causes  without  a  jury,  31 

resort  to  different  eyidence  from  courts  of  law,  31 

require  the  defendant  to  answer  on  oath,  31 

Mr.  Justice  Blackstone's  outline  of  the  powers  of,  32 

Lord  Redesdale's  sketch  of  the  jurisdiction  of,  32 

haye  jurisdiction,  where  a  plain,  adequate,  and  complete  remedy  cannot  be  had  at 
law,  33,  49 

th^r  jurisdiction  is  concurrent,  exclusiye,  and  auxiliaiy  to  that  of  courts  of 
law,  83 

separation  of,  from  courts  of  law,  34 — 37 

question  as  to  the  expediency  of  this  separation,  38 

this  separation  approyed  by  Lords  Bacon  and  Hardwicke,  34,  35 

how  this  separation  arose,  42,  43 

origin  of,  inyolyed  in  obscurity,  39 

deriyed  out  of  the  Aula  HegU,  39 

of  yery  high  antiquity,  39,  40 

jurisdiction  of,  difficult  to  ascertain  its  origin,  41 

opinion  of  Lambard  and  Lord  Coke  as  to  origin  of,  41 

opinion  of  Lord  Hale,  42.    QSee  Jubisdigtion  of  Courts  of  Equity.) 

contest  between  Lord  Coke  and  Lord  Ellesmere  as  to  the  power  of  injunction, 
51,  note 

their  practice  improved  by  the  ordinances  of  Lord  Bacon,  51 

how  tney  differ  from  courts  of  law,  59 

for  what  purposes  established,  according  to  Blackstone,  59,  60 

cases  not  relieyable  by,  61 

will  not  interfere  against  a  bond  fide  purchaser  of  legal  estate,  64  r,  108, 119, 120, 
154,  381,  409,  410,  411,  416,  434,  436 

will  not  interfere  in  favour  of  a  borrower  on  usurious  interest,  except  on  terms, 
64  tf 

will  aid  def ectiye  securities  and  relieve  against  certain  instruments,  438 

flexible  character  of  their  decrees,  439 

summary  of  the  adaptation  of  their  decrees,  440 

jurisdiction  in  cases  of  accident,  mistake,  and  fraud,  440.  {See  Accident,  Mis- 
take, AND  Fraud.)    QSee  Equity.) 

COVENANTS, 

when  specific  performance  of,  decreed  or  not,  716^-738 

to  secure  money  on  land  create  no  specific  lien  upon  lands  owned  by  covenantor, 
1231a 

CEBDITOR  ON  ELEGIT, 

when  entitled  to  sale  of  the  property,  1216  b 

CREDITORS, 

favoured  in  equity,  in  cases  of  defective  execution  of  powers,  1 70 

marshalling  of  assets  in  favour  of,  544 — 549, 558 — 678.    (^See  Administration.) 

constructive  fraud  in  cases  of,  350 — 381 

secret  preference  of,  in  case  of  assignment,  when  fraudulent,  370,  378,  379.  QSee 
Fraud,  Constructive — Fraudulent  Conveyances.) 

marshalling  of  securities  in  favour  of,  633—645.  (^See  Marshalling  of  Securi- 
ties.) 

of  a  firm,  preference  of,  to  separate  creditors,  476 

rights  of,  under  a  charge  for  payment  of  debts,  1244—1249 
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of  partners,  lien  of,  1263 

whether  put  to  election  or  not,  1092 

entitled  to  lien,  when  sale  decreed  to  satisfy  it,  1216 — 1218 

rights  of,  when  enforced  against  equitable  property,  1216  b — 1218 

CEBDITORS'  BILLS, 

what  they  are,  546-^49,  829,  1216  d  ^  seq, 

mortgagee  may  file,  547 

proceedings  on,  646,  648.    (,See  ADMlKlBTBAfiONO 

CROWN, 

its  jurisdiction  over  lunatics,  227 

CUMULATIVE  LEGACIES,  1223  a 

CY  PRES,  1074  a,  il69— 1172, 1176.    QSee  CHABiTiBS.) 
compliance  with  conditions,  291 


DAMAGES  AND  COMPENSATION, 
when  decreed  in  equity,  794 — 799  e 

DAMAGES  LIQUIDATED, 
what  are,  1318 
no  relief  in  equity  against,  1318 

DEBTORS, 

collusion  of,  with  executors  and  administrators,  422 — 424,  579 — 582 

DEBTS, 

charge  on  estate  for  payment  of,  1058->1060, 1244->1248 

what  words  create,  1068— 1060, 1244— 1248 

when  primaiy  on  land,  or  not,  1003, 1248, 1249 

^ho,  on  such  charge,  have  autliority  to  sell  the  estate,  1060 

DECREES, 

of  courts  of  equity  may  be  adjusted  to  meet  the  exigencies  of  a  case,  28,  439 
flexibility  of  courts  of  equity  in  adapting  their  judgments  to  the  actual  relief 

required  in  cases  of  accident,  mistake  and  fraud,  439 
in  cases  of  creditors'  bill,  648 
summary  of,  in  equity,  439 
frauds  in,  are  remediable  in  equity,  252 
of  equal  dignity  with  a  judgment  at  law,  547 

DEED, 

given  in  extreme  intoxication,  230,  231.  note 
suppression  and  destruction  of,  and  relief  against,  254 

DELAY, 

where  surety  is  discharged  thereby,  324 — 326 

DELIVERY  UP  OF  DEEDS 

and  other  instruments,  692 — 711,  906 

when  decreed,  692 — ^711 

in  cases  of  fraud,  694r— 698 

in  cases  where  deeds,  &c.,  against  public  policy,  695 — 700  a 

or  against  conscience,  698 — 700 

in  other  cases,  692—711 

in  favour  of  persons  entitled  thereto,  696,  697,  702 — 705  a 

whether  volunteers  may  file  bill  for,  706—707 

delivery  upon  what  terms,  695 — 698,  707 

whether  any  distinction  between  void  and  voidable,  698—702 

in  cases,  where  withheld  from  proper  owner,  703 — 705 

in  cases,  where  instruments  satisfied,  706,  707    * 

DELIVERY  UP  OP  SPECIFIC  CHATTELS,  708—710,  906 
of  heirlooms,  709 
of  antiques,  709 
of  paintings,  709 
of  books  of  account,  710 
of  farm  sUxik.  710 
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DELIVERY  OF  POSSESSION, 
injunction  for,  959 — 959  b 

DEPOSIT  OP  TITLEwDBEDS, 

an  eqnitable  mortgage,  1020, 1231, 1232 

DEPOSITIONS, 

to  perpetoate  testimony,  1505—1610    {See  Tbbtimoxt— Bill  to  Pbbpbtuats.) 
deoene  este,  when  bill  to  take  will  lie,  1513^1516.    {See  Twtimont — Ds  Bknb 

B88B.) 

when  to  be  published,  1516 

DESCENT, 

and  devise  of  estates,  mazshalling  of  assets  in  cases  of,  565—567,  579 — 582.    {See 
Administration.) 

DEVASTAVIT, 

what  it  is,  580,  581 

DISCLOSUBE  OF  SECBETS  OF  TBADE, 
injunction  to  prevent,  952 

DISCO  VEBY, 
biU  for,  31 

in  cases  of  account,  451 
in  cases  of  agency,  462 — 464 
in  cases  of  apportionment,  470—488 
in  cases  of  titnes,  619 
in  cases  of  partition,  646—658 
important  in  cases  between  partners,  660 — 662 
auxiliary  or  assistant  jurisdiction,  1480 
grounds  maintaining  bill  of  discoveiy,  1483 
courts  of  law  could  not  compel  disoorery  of  faats>  or  prodnctian  of  deeds,  kc^  1484, 

1485 
held.  In  a  late  case,  that  right  el  discoveiy  still  axists^  although  modified  fay  the 

Judicature  Acts  and  General  Orders,  1485  a 
mode  of  obtaining  discoveiy  in  the  civil  law,  1486, 1487 
jurisdiction  sustained  in  equity,  where  no  well*fonnded  objectioii  exists,  1488 
giouiMto  of  exception  stated,  1489 
plaintiS  must  have  interest  in  the  subject-matter,  1490 
neir-at-law,  imless  in  tail,  has  no  right  to  inspection  of  deeds,  1491 
devisee  entitled  to  inspect  deeds  in  possession  of  heir-at-law^  1491 
grounds  foi  this  distinction,  1492 
where  devisee  claims  under  will,  1498 
process  of  discovery  very  useful  to  compel  production  of  important  documents  in 

possession  of  opposite  party,  1493  a 
discovery  only  compelled  in  civil  cases,  1494 
when  discovery  not  compelled,  1496 

discoveiy  can  only  be  of  facts  relative  to  plaintiff*s  case,  1497 
arbitrators  not  compellable  to  disclose  grounds  of  their  awaid,  1498 
discovery  cannot  be  sought  of  defendant  who  is  a  mere  witness,  1499 
otherwise  in  case  of  fraud  or  gross  misconduct,  1500 
officers  of  corporations  compilable  to  disclose  under  the  new  Bules,  1501 
what  entitles  btmdjide  purchasers  to  protection,  1602, 1503 
those  purchasing  under  them  likewise  protected,  1508  a 
judgment  creditor  not  deemed  hand  Jute  purchaser,  1508  b 
protection  of  jointress,  1604 
plaintiff  entitled  to  discovery  as  to  all  matters  relevant  to  his  own  case,  1504  a 

DISCUSSION, 

process  of,  in  the  Boman  law,  494 

DISSOLUTION 

of  partnership,  when  decreed  in  equity,  B73 

DISTBIBUTION  OF  ASSETS,  531—679.    {See  ADMIN  18TB ATI  ON.)  ^ 

DIVISION, 

benefit  of,  in  the  Boman  law,  494 

DOMICILE 

of  deceaacHl,  in  distribution  of  nsRotn.  r>87 — r>SS* 
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DONATIONS  M0BTI8  CAUSA, 
what  they  are,  606—607  d 
what  is  neceesarj  to  give  them  effect,  606 — 607  d 
deiiyed  from  the  Roman  law,  607,  607  e 
imindorsed  piomisBorj  note  ol  party,  607  d 

DOUBLE  PORTIONS.    (/&«  Satisfactiok.) 

DOWBR, 

when  an  acoonnt  of  rents  and  profits  will  be  decreed,  512,  636 

concurrent  jurisdiction  in  the  assignment  of,  624—632 

a  legal  right,  624,  625,  629,  630 

grounds  of  the  jurisdiction  in  cases  of,  624 — 628 

embarrassment  of  widow  from  the  writ  of  dower,  626,  note,  628 
Lord  Alyanley*s  yindication  of,  628 
fayoured  in  equity,  629,  630 

bill  for  diflcoyezy  and  relief  maintained  against  a  bona  fide  puichaaer,  628, 630, 631 
controyersy  about  this  point,  630,  631 
recent  cases  of  extinguishment  of  wif e*8  right  to  dower,  632 
when  a  wile  shall  be  pat  to  her  election  between  dower  and  a  pcoyisiAn,  108ft  a 

DOWRBSS, 

lien  on  estate  in  fayour  of,  1249.    (8e§  Jointsbsb.) 

DRAMATIC  PERFORMANCES, 

injunction  to  pieyent  piracy  of,  950 

DRUNKARDS, 

Lord  Coke's  fourth  class  of  non  compotet,  230, 231,  233 

their  offences  against  the  laws  not  extenuated,  230,  231, 233 

their  acts  relieyable  in  equity,  where  there  is  fraud,  230,  231 

where  their  contracts  will  be  set  aside,  231,  note 

yalidity  of  a  deed  giyen  by  person  in  extreme  intoxication,  231,  note 

where  relief  refused  to,  232 

family  compromises  by,  232 

bow  regarded  by  Heineocius,  Puffendorf^  Pothier,  and  the  Scottish  law,  233 

DURESS, 

reliel  in  cases  of,.239 


BCCLESUSTICAL  COURTS,  278,  536,  541,  589,  690,  595.    {See  Courts  Ecclk- 

BlASnCAL.) 

ELECTION, 

jurisdiction  of  equity  in  cases  of,  1075 — 1099 

as  to  land  bcdng  deemed  money,  or  money  land,  793,  794 

implied  in  family  settlements,  793  a 

doctrine  of,  deriyed  from  Roman  law,  1078,  1079 

to  what  instruments  applied,  1080—1086 

in  cases  of  inconsistent  claims,  1075 — 1098 

in  cases  of  alternate  legacies,  1076, 1077 

in  cases  of  wills,  1081—1085 

when  it  may  create  a  trust,  1083, 1084 

when  an  absolute  forfeiture  of  deyised  estate  or  not,  1075 — 1092 

what  words  raise  a  case  of  election,  or  not,  1086^1096 

creditors  not  put  to  an  election,  1092 

what  act  amounts  to  an  election,  1097 

when  it  must  be  made,  1098 

persons  under  disabilities  may  make,  1080  a 

must  be  decreed  to  make  where  equity  and  justice  require  it,  1080  a 

election  not  presumed,  1087  h.    QSee  Satisfaction.) 

ELEGIT, 

bill  for  an  account  in  cases  of,  510,  511 
creditor  on,  when  entitled  to  sale,  1216  ft,  1216  /< 
acceleration  of  payments  on,  1216  h,  1216  c 
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ELOPEMENT, 

bonds  for  assisting  in,  264 

EQUITABLE  ASSETS, 

what  thej  are,  552»    (See  ADKiKi8TRATioir.> 

EQUITY, 

its  nature  and  character,  1 — 37 

imperfect  notion  generally  entertained  as  to,  1 

its  meaning  in  natural  law,  1-^ 

double  sense  in  which  it  is  used  by  Cicero,  2 

definition  by  Aristotle,  3 

Bractbn,  3,  note 
Grotius,  3,  9 
Oldendorpias,  7,  note 

its  meaning  in  the  Roman  Law,  2,  i,  6 

in  the  Boimui  law  difierent  actions  grounded  on  the  express  woids  and  the  equity 
of  a  law,  4 

applied  to  the  interpretation  of  poeitiye  laws,  6 — 8, 14, 15 

misapprehension  of  Mr.  Butler  as  to  its  meaning  in  English  law,  7.  note 

also  of  St.  Qermain,  Francis,  Lord  Bacon,  Mr.  Ballow,  &c,  8, 10, 11 

misapprehensions  pointed  out  by  Mr.  Justice  Blackstone,  12, 16, 18 

its  object  is  not  to  abate  the  rigour  of  the  common  law,  11, 12 

does  not  supply  defects  of  positive  legislation,  14,  15 

error  of  Lord  Eames  as  to  its  meaning,  9,  note,  16 

language  of  Sir  John  Treyor  as  to,  17 

governed  by  established  rules  and  precedents,  18—23.    (See  PbBcedsntb.) 

loose  language  of  Lord  Hardwicke  as  to  general  rules  in  equity,  18»  note 

Selden*s  definition  of,  19 

De  Lolme^s  view  of.  commended,  19,  note 

also  Professor  Park  s  lecture,  23,  note 

in  early  times  quite  unlimited,  22 — 24 

built  up  by  materials  from  the  Roman  law,  23 

its  meaning  in  the  jurisprudence  of  England,  25 — 33 

is  that  portion  of  remedial  justice  exclusively  administered  by  a  court  of  equity,  Asc«, 
25.    (See  COURTS  OF  Equity.) 

administered  in  distinct  courts,  in  countries  governed  by  the  common  law,  34^—86, 
415 

otherwise  under  the  civil  law,  37 

question  as  to  the  expediency  of  a  separation  of,  from  th6  courts  of  law,  34 — 87 
approved  by  Loras  Bacon  and  Hardwicke,  35 

origin  and  history  of,  38--53 

cannot  disobey  or  dispense  with  what  the  law  enjoins,  64 

cax^iot  disregard  the  canon  of  descent,  64 

yet,  in  some  cases  will  control  the  legal  title  of  an  heir,  even  when  deemed  abso- 
lute at  law,  64 

treats  money,  to  be  laid  out  in  land,  as  real  estate  in,  64  g,    (See  Maxiks  in 
Bquitt— Jurisdiction  op  Courts  of  Equity.) 

« 

EQUITY  OF  WIFE  TO  A  SETTLEMENT,  1402—1421.  (See  Husband  and  Wife.) 

"  ERRORS  EXCEPTED," 
effect  of,  in  accounts,  526 

EVIDENCE, 

in  cpurts  of  equity,  different  from  courts  of  law,  31, 190 

in  cases  of  fraud,  190 

parol  evidence  to  rebat  presumptions,  1101, 1102, 1201, 1201  i,  1202, 1203 — 1206 

when  two  witnesses  required  in  opposition  to  answer, 

EVIDENCE,  PAROL,  156—169, 179—181,    (Stff  Parol  Evidence.) 

EXECUTOR  AND  ADMINISTRATOR, 

when  a  trustee  for  next  of  kin,  &c.,  1208 — 1210,  notet 

when  a  trustee  for  legatees,  1067 

power  given  to,  when  a  trust,  1061 — 1065 

when  it  survives,  1062 

when  it  is  personal,  1062 
joint,  when  accountable  for  each  otbf»r*s  acts.  1280 — 1283 
when  oixierod  to  pay  money  into  coiiit.  8.S9 — 842 
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EXECUTORS  AND  ADMINISTRATORS.     ^See  Administration),  530—638,  571». 
680 
payment  of  legacies  in  ignorance  of  ontstanding  debts,  90,  91 
frauds  by,  630—638,  679,  680 
cannot  purchase  debts  for  themselves,  321 
collusion  with  debtors,  422 — 424,  679,  680 
waste  by,  679,  680 

purchasers  of  debts  due  by  the  estate,  322 
may  retain  for  their  own  debt,  679  a 

EXPECTANTS,  RELIEF  OF.    iSee  Heibs),  338—348 


FACTS,  IGNORANCE  OF, 

when  relievable,  140 — ^1 62 .    (&«  M IST A  K e.) 

FALSE  REPRESENTATIONS, 
when  relieyed  against,  191 — ^203 

FAMILY  COMPROMISES, 

invalid  through  concealment  of  material  facts,  217 
supported  upon  principles  of  policy,  113, 129, 131,  132 

FEMES  COVERT, 

defective  execution  of  powers  by,  97 
grounds  of  disability  of,  243 
may  dispose  of  property  in  equity,  243 
bound  by  fraudulent  representations,  386 
legacies  to,  a  subject  of  equity  jurisdiction,  689 

FIDE-COMMISSARY, 

(^See  TsutiTEB),  321,  note 

FIDUCIARY  RELATIONS, 

fraud  in  cases  of,  218,  308 — 327.    (^8ee  Fraud,  Constbugtiyk.) 

FINCH,  SIR  HENEAOE,  (Lord  Nottingham), 
his  character  as  chancellor,  62 
from  his  eminent  abilities  called  **  the  father  of  equity,"  52 

FINE, 

defective,  formerly  not  relieved  against,  177, 178 
by  lunatics,  when  formerly  rescinded,  922 

FIRE, 

when  premises  are  destroyed  by,  no  relief  against  rent,  101, 102 

FIXTURES, 

when  removable,  710  a 

FOREIGN  ADMINISTRATIONS,  683—689 
how  assets  distributed  under,  683 — 689 

FORFEITURES.    (^See  Penalties  and  Forfeitures),  1306—1326 
re-entry  for  non-payment  of  rent,  when  relieved,  1314 — 1316 
when  relieved  against,  1314 — 1318 
when  not,  1318,  1320—1826 
not  in  cases  of  liquidated  damages,  1318 
what  are  liquidated  damages,  1318 

difference  between  liquidated  damages  and  penalties,  1318  a 
never  enforced  in  equity,  1319 
discovery  does  not  lie  in  cases  of,  1319, 1494,  1609 
relief  against,  and  the  grounds  thereof,  89.    (^8ee  Accident — Bond.) 
relief  against  by  statute,  1324  a,  1324  h 

FRAUD,  ACTUAL  OR  POSITIVE,  60,  184—267 
cognizable  at  law,  and  in  equity,  60 
cades  of,  not  relievable  at  law  or  equity,  61 
concurrent  jurisdiction  in  cases  of,  184 — 257 
in  obtaining  wills,  184,  note,  238,  440 
in  eases  of  wills,  184,  nMe  * 

3  Y 
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FRAUD,  ACTUAL  OR  FOSITIYE— continued. 
cases  of,  where  equity  does  not  relieve,  184,  note 
origin  of  jnrisdiction  over,  185 
definition  of,  by  l^othier  and  the  Civilians,  186, 187 
definition  of,  in  equity,  186 — 188 
five  cases  of,  stated  by  Lord  Hardwicke,  188 
instances  of  relief  difiicult  to  enumerate,  188, 189 
proofs  of,  different  in  courts  of  equity  and  courts  of  law,  190 
not  presumed  in  either  court,  190 
in  cases  of  misrepresentation  (jtuggettio  faUi),  191 — 208 
the  misrepresentation  mu^  be  of  something  material,  192 — 197,  209  h 
may  be  by  acts  as  well  as  by  words,  192 
binds  principal  although  innocent,  193  <i 

must  be,  where  one  party  places  a  known  trust  in  the  other,  197,  198 
in  affirming  what  one  does  not  kTMfw  to  be  true,  193,  note 
cases  of  misrepresentation,  195,  196 
in  mere  matters  of  opinion,  197,  198 
conduct  of  buyer  and  seller,  197,  note 

where  one  party  is  wrong  in  relying  on  the  representations  of  the  other,  197 — 201 
opinion  of  Lord  Ellenborough  on  this  point,  198 
purchaser  must  use  the  means  of  knowledge  within  his  reach,  200  a 
effect  of  false  representation  not  got  rid  of  through  purchaser's  negligence,  200  b 
common  language  of  puffing  commodities,  201,  293 
party  must  be  misled  by  the  misrepresentation,  202 
it  must  be  to  his  injury,  203 

defrauded  party  may  deprive  himself  of  all  right  to  relief,  203  a 
misrepresentations  must  be  material  and  not  merely  conjeotoral,  203  ^,  203  c 
leading  case  on  the  subject  of  fraud,  203  d 

actual  moral  fraud  necessary  in  order  to  constitute  liability,  203  e 
in  cases  of  concealment  (svppresHo  veri\  204 — 220 
definition  of  concealment  by  Cicero,  204,  205 

in  equity,  207 
in  the  sale  of  land  with  an  unknown  mine,  206,  207,  note 
where  one  has  knowledge  of  an  event  from  private  sources,  207 — ^209 
where  extrinsic  circumstances  are  concealed,  207 — 217 
^'here  a  vendor  sells  an  estate,  knowing  that  he  has  no  title,  208 

OT  a  house,  knowing  it  to  be  burnt,  209 
ivhere  intrinsic  circumstances  are  concealed,  209 — 217 
intrinsic  apd  extrinsic  circumstances,  what  are,  209 — ^211 
doptrin^s  pf  the  Roman  law  as  to  these,  211 — 213 
^ud  by  yendor's  silence  as  to  known  defects  in  goods,  no  ground  for  interference 

of  courts  of  equity,  212 
rule  of  caveat  emptor  at  common  law,  212,  213 
pioney  recovered  back  on  the  ground  of  concealment,  213,  note 
where  facts  are  concealed  from  a  surety,  215 
what  facts  piust  be  co^jmuQicated  to  insuren,  216,  216  ^ 
where  a  release  is  obtained  without  disclosing  material  facts,  21 7 

by  the  device  of  thp  heir's  title,  217 
conoealmei^t  in  faijaily  copipromises,  217 
concealment  in  fiduciary  i^latiQQs,  218 

by  ai^  attorney  from  his  client,  219 

by  a  trustee  to  the  prejudice  of  his  cestui  qu^  truttt,  220 

by  one  partner,  220 
in  cases  of  idiots  and  lunatics,  ^22^—^30,  234.    iSee  Lunatics.) 

drunkards,  230,  239.    {See  Dkunkabdb.) 
•    mental  imbecility,  234 — ^239,    {See  I^jbecilitt,) 

contracts  for  maintenance  during  life,  288  a 

of  undue  infiuence,  as  duress,  239,  239  a 

of  contracts  by  a  party  under  imprisonmei)t,  ^39 

of  infants,  240—242.    (^See  Infants.) 

otfemei  coverts^  248.    \See  Femes  Covert.) 

of  unconscionable  bargains,  244 

of  inadequacy  of  consideration,  245—250.    (^Sre  Oonsippbatjon.) 

of  surprise.    {,8ee  Subpbibe),  251 

pf  the  suppression  and  destruction  of  deeds,  &c.,  254 

fit  illusory  appointments,  253,  255 

/of  the  prevention  of  acts  to  bis  done  for  the  benefit  of  thfrd  persons,  256 

where  a  recovery  is  prevented,  256 

of  the  prevention  of  legacies,  256 

0f  withholding  consent  to  mairiage.  257 
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in  equity,  whether  accounts  were  first  cognizable  on  account  of,  452 
recent  cases  referred  to,  203  <?,  203  d,  203  e,  245  a,  257  a,  267  If 

FRAUD,  CONSTRUCTIVE, 

concurrent  jurisdiction  in  cases  of,  258 — 440 
definition  of,  258 
three  classes  of,  259 
1st.  When  against  public  policy,  280 — 308 
what  is  against  public  policy,  260,  note 
in  marriage-brokage  contracts,  260 — 264.    (^See  Mabbiaoe.) 
where  a  bond  is  given  as  remuneration  for  assisting  in  an  elopement,  264 
ag^ements  for  influence  over  another  person,  265,  267 
where  heirs  agreed  to  share  equally,  265 
contracts  for  benefit  in  promoting  marriages,  266,  267 
where  a  father  took  a  bond  from  his  son  on  his  marriage,  267 
where  a  &ther  took  a  bond  for  giving  consent  to  his  daughter's  marriage, 

267, 268 
where  there  is  an  underhand  agreement  to  defeat  a  settlement,  267 — 273 
fraud  on  marital  rights  of  husband,  273 

contracts  and  conditions  in  restraint  of  marriage,  when  void,  274 — 291  a, 
conditions  tending  to  induce  separation  between  husband  and  wife,  void,  291  b 
those  restraining  the  marriage  of  a  widow,  or  any  other  woman,  when  grantor 

has  an  interest,  285,  291  b,  291  e 
recent  decision  as  to  what  conditions  in  restraint  of  marriage  are  valid,  291  e, 

291  d.     {See  Mabbiaqe.) 
contracts  in  general  restraint  of  trade,  void,  92 
contracts  in  special  restraint  of  trade,  not  void,  292 
where  parties  engage  not  to  bid  against  each  other  at  auctions,  29S 
where  underbidders  or  pufiers  are  employed,  201 ,  293 
contracts  in  fraud  of  public  rights  and  duties,  294 
an  assignment  of  an  ofiicer's  half-pay,  void,  294 
an  assignment  of  the  fees  of  keeping  a  house  of  correction,  void,  294 
agreements  to  suppress  criminal  prosecutions,  void,  294 
wager  and  champerty  contracts,  when  void,  294 
contracts  for  sale  of  offices,  void,  295 
contracts  of  moral  turpitude,  void,  296 
devise  in  evasion  of  the  statute  of  mortmain,  void,  297 
contracts  affecting  public  elections,  void,  297 
relief  where  parties  are  participes  eriminu,  298,  806 
fluctuation  of  the  cases  on  this  subject,  298,  note 
where  the  immoral  agreement  is  repudiated,  and  relief  asked,  298 
when  money  will  be  ordered  to  be  oaid  back,  298,  note 
distinctions  of  the  Roman  law  on  tnis  subject,  299,  note 
usurious  contracts  not  enforced,  301,  302 
when  equity  will  interfere  for  the  borrower,  301 
where  borrower  has  paid  upon  an  usurious  contract,  301,  302 
gaming  securities  when  delivered  up,  303,  304 
whether  equity  will  assist  a  loser  in  gaming,  303,  304 
doctrine  of  the  Roman  law  on  this  subject,  305 
when  contracts  are  capable  of  confirmation.  306,  345,  note 
2d,  Arising  from  peculiar  fiduciary  relations,  307 — 328 

b&ween  parent  and  child,  309 — 309  b 

between  client  and  attorney,  310 — 313.    QSee  Client  and  Attobnev.) 

between  medical  adviser  and  patient,  814 

between  principal  and  agent,  315-^17.    (^See  Pbincipal  and  Agent.) 

between  guardian  and  ward,  317 — 320.    (^See  Guabdian  and  Ward.) 

between  trustee  and  cestui  qji£  tm^t,  321 — 322  a,    (^iSee  Trurtee  and 
Cestui  que  Tbust.) 

between  landlord  and  tenant,  323 

between  partners,  323 

between  directors  and  shareholdens,  323  a 

between  promoters  and  companies,  323  b 

between  principal  and  surety,  324 — 327.    QSee  Pbincipal  and  Surety.) 

between  creditors  and  debtors,  326,  327 
3d.  Upon  the  rights,  &c.,  of  third  persons,  or  of  the  parties  themselves,  828 — 436 
in  cases  under  Statute  of  Frauds,  330,  374 
where  the  contract  is  grossly  unreasonable,  324 
case  of  unreasonable  contract  relieved  at  law.  3S1,  note 
relief  of  marine i-s,  332 

3  Y  2 


1060  INT>EX. 

FRAUD,  COVBTKOCTlYE-^ontinued. 

relief  of  heirs,  reTeraioners,  and  expectants,  384 — 348.    (^See  Heirs  AKD 

EXPBOTANTS.) 

relief  against  jyo«<  obit  bonds,  342^848.    QSee  Pobt  Obit  Bonds.) 

flexibility  of  oonrts  of  equity  in  giving  relief,  439 

fraads  on  creditors,  849 — 381 

fraudulent  conveyances,  349—876,  381.    QSee  Fraudulknt  CoNVBTANCBfl.) 

fraudulent  devises,  375 

jurisdiction  of  courts  of  equity  extends  to  cases  of  fraud,  377 

secret  compositions  among  creditors,  378 — 380 

agreement  of  insolvent  debtor  with  his  assignee,  380 

where  a  father  covenants,  on  the  marriage  of  his  daughter,  to  leave  her  certain 

tenements,  &c.,  382 
private  agreement  where  a  friend  has  advanced  money,  883 
guaranty  avoided  by  the  suppression  of  material  facts,  215,  383 
where  false  impressions  or  affirmations  are  given,  384 — ^394 
no  difference  between  express  and  implied  representations,.  384,  386 

.^ where  one,  having  a  title,  stands  by  and  encourages  a  sale,  he  is  bound  by  it,  385 

latest  decision  on  the  subject,  385  a 

principle  only  applies  where  one  concealing  his  rights  is  fully  apprised  of 

them,  386 
so,  if  he  innocently  misleads  a  purchaser,  387 

. where  money  is  spent  upon  another^s  estate,  through  mistake  of  title,  388 

where  one  keeps  his  title  secret,  and  suffers  third  persons  to  purchase  parts  of 

his  premises,  389,  390 
a  prior  mortgage,  which  was  concealed,  postponed,  389,  390 
general  gprounds  of  these  cases,  391 

where  trustee  permits  title-deeds  to  go  out  of  his  possessnon,  392 
case  of  a  bond  upon  an  intended  marriage,  392 
circumstances  of  an  undue  concealment,  393 
between  mortgf^or  and  mortgagee,  393 
this  doctrine  recently  confirmed  and  enlarged,  393  a 
Roman  law  as  to  false  affirmations,  394 

where  persons  purchase  with  notice  of  adverse  title.  395 — 412.    (<Sw  Notice.) 
notice  by  registration,  401,  402 
notice  of  lU  pendent^  405— -407 
constructive  notice,  what  amounts  to,  408 — 411 
tacking  mortgages,  412 — 420.    (^See  Tacking.) 
civil  law  does  not  allow  tacking,  420 
in  dealings  with  executors  and  administrators,  422 — 424 

where  purchaser  knovra  of  an  intended  misapplication  of  assets,  422 — 424 
who  may  question  their  doings,  422 — 424 
voluntary  conveyances  of  real  estate  in  regard  to  subsequent  purchasers,  when 

avoided,  425,  426,  433 
governed  by  stat.  27th  Eliz.,  425.    (^See  Fbauditlent  Conveyance.) 
protection  of  bond  fide  purchaser,  64  c,  108, 139,  381,  411,  416,  434,  436 
fraud  in  obtaining  a  will,  not  cognisable  in  equity,  184,  238,  440 
where  the  fraud  only  goes  to  some  particular  clause  of  a  will,  relief  in  equity.  440 
where  the  consent  of  the  next  of  kin  to  the  probate  is  unduly  obtained  by 

fraud,  void,  440 

FRAUDS,  8TATUTB  OF, 

cases  affected  by,  158,  330,  373,  374.    (iSf>r  Specific  Performance.) 

FRAUDULENT  CONVEYANCES, 

relief  of  creditors  against,  350,  433 — 436 

actual  and  constructive  fraud,  difficult  to  diRtingnish,  349 

Roman  law  with  regard  to,  350,  351 

English  statutes  with  regard  to,  352 

how  reached  by  the  common  law,  352 

difference  between  stat.  13th  Eliz.  and  stat.  27th  Eliz.,  352,  note 

effect  of  a  voluntary  gift  in  prejudice  of  creditors,  353.  355 

nature  and  operation  of  stat.  13th  Eliz.,  353 

under  stat.  of  13th  Eliz.  conveyances  must  be  nnon  good  consideration  and  bond 

fide,  353,  354 
considerations,  good  and  valuable,  what  they  are,  354 
where  one  indebted  conveys  to  his  wife  and  children.  355— .S58 
amount  of  the  debt«,  how  it  affects  the  case.  356.  note 
voluntary  conveyance,  when  ont  of  debt,  356 — 358 
w^hether  the  indebtment  is/zrr  ie  evidence  of  fraud.  355 — 357.  •note,  358,  366 
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indebtment  of  party  evidence  of  fraud  in  Toluntarj  conTeyance,  360 

man  not  entitled  to  voluntarily  settle  his  property  and  then  go  into  hazardous 

business,  363 
where  person  making  Toluntary  conveyance  has  guaranteed  another's  debt,  364 
settlements  of  leaseholds  with  covenants  to  be  performed  by  lessee,  365 
where  Toluntary  conveyances  are  rendered  void  by  the  Bankruptcy  Acts,  366,  370 
when  made  to  defeat  creditors,  even  on  a  valuable  consideration,  void,  353,  369 
where  one,  to  defeat  a  judgment,  purchaHcs  the  goods  of  a  debtor,  369 
assignments,  giving  preferences,  when  valid,  370 
though  void  as  againist  creditors,  they  are  valid  between  the  paHies,  371 
postnuptial  settlements,  when  valid  or  not,  372 — 374,  433 
what  are  badges  of  fraud,  373 

postnuptial  settlements  founded  on  parol  agreement  before  marriage,  374,  note 
object  of  stat.  3d  and  4th  of  William  and  Mary,  375 
adjudications  under  this  statute,  375 
a  bond  is  not  a  lien  on  land  of  obligor,  375 

where  a  party  has  fraudulently  conveyed  his  estate  in  his  lifetime,  375 
grounds  of  jurisdiction  of  equity  in  these  cases,  377 
secret  compositions  by  creditors  are  void  at  law  and  equity,  378,  379 
money  paid  under  these  recoverable  back,  379 
agreement  of  insolvent  debtor  with  his  assiguee  held  Told,  380 
protection  of  horUiJide  purchasers  in  cases  of  fraudulent  conveyances,  38, 154,  409, 

411,  416,  434,  436 
voluntary  conveyances  of  real  estate  in  regard  to  subsequent  purchasers,  425 — 436 

governed  by  stat.  27th  Eliz.,  425 

object  of  this  statute,  425,  426 

such  conveyances  are  good  between  the  parties,  425 

this  statute  does  not  extend  to  personal  property,  425,  note 

question  as  to  the  construction  of  the  statute,  426 

all  Toluntary  conveyances  avoided  in  favour  of  subsequent  purchasers,  426 

whether  purchaser  with  notice  should  prevail  against  a  Toluntary  conTcyance, 
426,  note  , 

between  Toluntary  conveyances  the  first  prevails,  433 

between  Tolunteers  equity  will  not  interfere,  434 

doctrine  of  the  Roman  law,  435 

rREIGHT 

to  be  earned  is  assignable  in  equity,  1065 

■ 

tAMINQ  SECURITIES,  695,  a,  »(?^e 
when  decreed  to  be  glTen.up,  303 
whether  equity  wHl  assist  a  loser,  303 — 306 
void  by  8  &  9  Vict.,  c.  105,  303 

ENERAL  AVERAGE.    (See  Avkkage),  490,  491 

IFTS, 

by  a  client  to  an  tkttomej  pendente  lite,  314,  Tiote 

in  prejudice  of  creditors  Toid,  353.    (,See  Feaudulknt  Conveyances.) 

UARANTY, 

is  aToided  by  suppression  of  material  facts,  21 5,  383 

uardian  and  ward, 

their  peculiar  fiduciary  relation,  817 — 320 

cannot  deal  with  each  other,  318 

when  equity  will  avoid  transactions  between,  even  after  the  minority  of  the  ward, 

317—319 
when  the  relation  has  ceased,  320 
when  guardian  shall  keep  down  interest  for  infant,  488,  note 

JARDIAN8  OF  INFANTS, 
appointment  and  removal  of,  1337 — 1340 
rights,  powers,  and  duties  of,  1340 — 1342.  1356 
aid  to,  by  chancery,  1340—1343, 1356 
powers  as  to  education,  1340 — 1342 
restraints  on  guardians,  1357,  1358 
marriage  of  ward  by,  1358,  1361 
powers  as  to  management  of  property,  lUuiJ.  13r»7 
foivign  guardians.  1.H61  b 
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HARDWICKE,  LORD, 

his  character  as  chancellor,  52 

HEIRLOOMS, 

specific  ddivery  of,  709 
injunction  to  prevent  wa«te  of,  966 

HEIRS  AND  EXPECTANTS, 

agreement  of.  to  share  equally,  when  valid,  265 

when  relieved  against  fraud,  233 — 348 

grounds  of  relief  of,  384,  838,  339 

inadequacy  of  price  will  set  aside  contract  with,  336 

reversioners  and  remainder-men  on  same  footing*  337 

age  does  not  prevent  the  protection  of  equity.  337 

interference  of  legislature  owing  to  severity  of  these  doctrines,  337  a 

relief  now  extended  to  persons  not  hitherto  considered  entitled  to  it,  337  h 

all  contracts  of  infants  for  money  lent  or  goods  supplied,  now  void  by  Infants 
Relief  Act,  337  e 

ground  of  interposition  of  courts  of  equity  in  cases  of  reversioners  and  remainder- 
men, 338 

where  the  transactions  with,  are  sanctioned  by  the  person  i%  loeo  parentis^  339 

when  necessitous  and  embarrassed,  340 

doctrines  of  the  Roman  law  as  to,  341 

their ^o#^  obit  bonds,  when  set  aside,  342 — 348 

their  promises  to  pay  money,  which  shall  descend  to  them,  when  set  aside,  343 

subsequent  confirmatiou  of  their  contracts,  when  valid  or  not,  345,  note 

repudiation  of  their  contracts,  346 

sales  of  post  obit  bonds  and  reversions  at  auction,  347 

relief  against  tradesmen*s  claims  for  goods  sold*  348 

marshalling  of  assets  with  respect  to,  565,  570,  note 

HISTORY  OF  LAW, 
its  importance,  54,  65 

HUSBAND  AND  WIFE.     (See  MA&fttAOK  SBTTLBME!fT.) 
fraudulent  sales  and  transfers  by  husband,  847,  965 
rights  and  liabilities  of,  at  law,  1366—1370 
rights  and  capacities  of,  in  equity,  1367 — 1370 
in  cases  of  contract  generally,  1367 — 1373 
postnuptial  contracts,  1372,  1391,  1392 
in  cases  of  gifts  and  grants,  1374,  1375 
in  cases  of  paraphernalia,  1375 — 1377 
in  cases  of  pin-money,  1375  a 
in  cases  of  separate  property  of  wife,  1378—1380 
before  or  after  mamage,  1378 — 1380 
how  separate  property  acquired  and  held,  1378 — 1380 
trustees  not  necessary,  1378 — 1380 

what  words  create  a  separate  property  in  wife,  1381 — 1384 
what  do  not,  1383,  1384 

when  right  to  dispose  of  absolute,  or  not  in  wife,  1391 — 1397 
separate  debts  and  liability  of  wife,  1384 — 1386 
articles  for  separate  trade  of  wife,  1387,  1388 
separate  trade  of  wife,  when  deserted  by  husband,  1387 
disposal  of  wife's  separate  property,  1388 — 1397 
of  personal  estate,  1388 — 1393 
of  real  estate,  1388—1392 
to  whom  she  may  dispose  of  her  separate  property,  1395 — 1398 
separate  property  when  and  how  chargeable  with  debts.  1397,  1398 
equity  of  wife  to  a  settlement,  1402 — 1420 
in  what  cases  it  exists,  1404 — 1408 

equity  of  wife  to  settlement,  when  the  husband  seeks  relief,  1408,  1415 
questions  affecting  domicile,  1409 

in  case  of  foreigners,  1409 

exceptions  to  the  rule,  1409,  1410 

in  cases  of  leasehold  estates  of  wife,  1410 

when  the  assignees  of  the  husband  seek  relief,  1411 — 1414 

when  the  husband  has  made  an  assignment  of  the  wife^  rht^tei  in  action, 
1411 

when  the  wife  is  the  plaintiff,  1414.  1420 

in  cases  of  reversionary  interest,  1413 
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revereionary  interest  when  waived  or  lost,  1416 — 1419 

when  forfeited,  1419,  1419  a 

when  not,  1419 

a  personal  right,  or  for  children,  1417 

alimony,  when  decreed  or  not,  1421 — 1427 

out  of  what  property,  1424 — 1426 
separation  of  husband  and  wife,  1427, 1428 

how  far  legal,  1427, 1428 

how  far  articles  enforced,  1427,  1428 
maintenance  of  wife,  when  decreed  in  equity,  1375, 1421 — 1426 
Married  Women's  Property  Act,  1429  a 
important  case  as  to  construction  of  this  Act,  1429  h 
equity  of  a  jointress,  1604 

when  not  bound  to  discoTery  of  title,  1504 


1 D10T8.    QSee  LUNATICS),  222—230 

IGNORANCE  OF  LAW,  relief  in  cases  of,  111—139.    {See  Mistake.) 

ILLEGAL  CONTRACTS,  61 

what  are,  274—303.    QSee  CoKTRACT.) 
when  avoided  or  not,  294 — ^302 

ILLICIT  INTERCOURSE, 
agreement  for,  void,  296 

ILLUSORY  APPOINTMENT, 
relief  in  cases  of,  252,  265 

IMBECILITY,  MENTAL, 
relief  in  cases  of,  234—238 
immaterial  from  what  cause  it  arises,  234 — 235 
proof  of  fraud  in  cases  of,  235—238 
a  case  of  sanguine  and  speculating  temperament,  236,  nota 
where  there  has  been  no  fraud,  237,  238 
in  cases  of  wills,  contracts,  and  conveyances,  238,  238  a 
where  there  is  undue  influence  or  duress,  239 
doctrines  of  the  Roman  and  Scottish  law  as  to,  239,  notr 

IMMORAL  CONTRACT 

relief  in  cases  of,  296—300.    (See  Fraud,  Con'sthuctive.) 

IMPLIED  TRUSTS,  1195  et  teq, 

arising  ex  maleficioy  1198.    (See  Trusts.) 

IMPRISONMENT, 

contracts  by  party  under,  239 

IMPROVEMENTS, 

and  repairs  made  on  the  lands  of  another,  when  to  be  allowod  for  or  not,  388,  ^5(( 
when  allowed  for  in  equity,  799  a,  note,  1234—1239 
lien  for,  1235—1239 

INADEQUACY, 

of  consideration,  244 — 250.    (See  CONSIDERATION,) 
of  legal  remedy^  33  and  note4t 

INCUMBRANCES, 
payment  of,  486 

when  the  debt  is  extinguished  by,  486 
when  it  still  remains  charged  on  the  estate,  486 
by  whom,  and  in  what  proportions  to  be  paid  by  parties,  487,  488 
when  payment  of  by  tenant  for  life  is  an  extinguishment,  and  when  not,  .48^ 
when  payment  by  tenant  in  tail  extinguishes,  486 
concealment  of,  389,  390 

how  their  various  rights  adjusted  in  equity,  837,  838 
priorities  of  satisfaction,  how  adjusted,  1233  a 
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INDEMNITY, 

covenant  of,  850 

specific  performance  of,  850 

INFANTS, 

jurisdiction  in  cases  of,  240 — 242 
cannot  generally  bind  themselves,  240 
excepted  cases,  240,  241 

some  of  their  acts  are  voidable  and  some  void,  241 
bound  by  fraudulent  misrepresentations,  386 
when  guardian  or  tenant  in  tail  shall  keep  down  interest,  488,  nnfe 
with  regard  to  conveyances  of,  upon  partition  by,  662 
jurisdiction  in  equity  over,  1327 — 1865 
origin  and  nature  of,  1327—1334 
in  the  chancellor,  as  delegate  of  the  crown,  1335, 1337 
appointment  and  removal  of  guardians,  1338 — 1340 
jurisdiction,  as  to  persons  of  infants,  1340, 1341 
against  parental  power,  1341 — 1352 
as  to  property  of  infants,  1341, 1353—1357 
latest  rule  on  the  subject  as  to  when  court  will  interfere  with  paternal  authority. 

1341  a,  1341  b 
when  mother  to  have  access  to,  or  custody  of  infant,  1341  c,  1341  d 
in  case  of  ordinary  guardians,  1044 
grounds  for  giving  custody  of  children  to  father,  1347 
peculiar  religious  views  or  poverty  of  father,  no  reason  for  removing  child  from  his 

custody,  1347  a 
Roman  law  as  to  parental  power,  1350 
what  constitutes  a  waitl  of  Chsjicery,  1352 
no  act,  affecting  ward,  to  be  done  without  court's  direction,  1353 
protection  of  wards  in  chancery,  1352,  1353 
maintenance  of  infants,  1354  to  1356 
education  of  infants,  1341, 1342 

rights,  powers,  and  duties  of  guardians  of,  1340, 1541,  1357 
marriage  of  iniants,  1358  to  1361 

recent  decision  of  the  court  of  Appeal  as  to  appointment,  1361  a 
court  will  not  interfere  with  foreign  guardians  control  of  their  wards,  1361  6 

IN  PAJRI  DELICTO, 

melior  est  conditio  possidentis,  61,  note^  257  a,  298 

INFLUENCE,  UNDUE, 

relief  in  cases  of  contract,  2B9 
in  cases  of  marriage,'^264---266 

INJUNCTION, 

contest  between  Coke  and  Ellesmere  as  to  the  exercise  of  this  power,  51 

anecdote  of  Sir  Thomas  More  as  to,  51,  note 

against  a  sudden  dissolution  of  a  partnership,  667 

to  prevent  a  partner's  doing  injurious  acts,  667,  668 

(^See  Specific  Pebfobmance),  861—959  a 

nature  of,  861—866,  869—872 

Roman  law,  as  to,  865—^71 

the  granting  of,  is  discretionary,  871,  874,  969  a,  9596 

in  cases  of  foreign  suits,  899 — 901 

to  restrain  alienations  of  property,  905,  907,  953 — 958 

to  secure  property,  906,  907,  956,  957 

to  deliver  up  instruments,  703—705,  906,  90T 

to  prevent  transfer  of  stocks,  907,  955 

of  negotiable  instruments,  906,  955 

of  alienations  jy^Tuf^to  lite,  907,  908,  956,  957 
to  prevent  collection  of  debentures  or  stock  fraudulently  issued,  907 
to  prevent  conveyances  pendente  lite^  907,  908 
to  prevent  frauds,  966,  967 
to  prevent  waste,  909—921 
this  done  even  where  estate  held  adversely,  918  a 
in  cases  of  nuisances,  921 — ^927 

public  nuisances,  921 — ^927 

private  nuisances,  925,  925  a— 930,  956—959 
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IN  J  VlifCnOli-^oHtinued. 

bat  the  right  must  be  established  at  law,  or  the  damage  new  or  injury 
irreparable,  926  a,  and  riotes 

irreparable  mischiefiB  and  trespasses,  928,  929 

to  certain  treepaaaes,  929,  and  note 

right  of  land-owner  to  support  from  adjoining  land,  927  a 

mandatory,  929  ^,  note 

obstruction  to  ancient  lights,  929  b,  929  e 

infringements  of  copyright  and  inventions,  980 — ^943 
to  suppress  the  publication  of  private  MSS.  and  letters,  943 — 949 
to  suppress  publication  of  dramatic  performances,  960 
to  suppress  publication  of  magazines  in  a  party's  name,  961 
definildon  of  the  false  use  of  another  book,  941  a 
equitable  interest  of  publishers,  941  b 

documents  publislied  by  order  of  court,  not  public  property,  949 
to  prevent  acting  a  play  at  another  theatre,  960 
party  restrained  from  pirating  music,  961  a 
to  suppress  sale  of  articles  of  trade  in  a  party's  name,  961  & 
to  prevent  the  fraudulent  use  of  trade-marks,  951  Cj  951  d 
extent  of  jurisdiction  of  courts  of  equity,  961  e,  951/ 
where  court  cannot  enforce  the  entire  contract,  958  d 
to  prevent  disclosure  of  secrets  of  trade,  952 
to  prevent  improper  sales,  963 — 967 

to  prevent  husband  from  transferring  his  wife's  property,  966 
to  prevent  transfer  of  heirlooms,  pictures,  statues,  &c.,  906,  965 
to  prevent  ringing  of  bell  contrary  to  contract,  958 
to  prevent  sailing  of  a  ship  before  security  given  in  Admiralty,  957 
to  deliver  up  and  quiet  possession,  969 
cases  where  injunction  would  not  be  granted,  959  a 

INSANITY, 

proo&  of,  229,  note 

of  a  partner,  effect  of,  673 

INSPECTION  OF  DEEDS  AND  INSTRUMENTS, 
when  decreed,  704 
when  allowed  to  persons  claiming  in  privity  of  title,  704 

INSTRUMENTS,  LOST, 

jurisdiction  in  cases  of,  81 — 88.    iSee  Aogident — Bonds.) 

INSURANCE, 

law  of,  chiefly  created  within  the  last  fifty  years,  20 

mistake  in  policies  of,  168 

all  material  facts  must  be  communicated  to  underwriters,  216,  216  a 

same  principle  applies  to  all  kinds  of  insurance,  216  b 

money  received  on  life-policy  of  debtor,  638  a 

INTEREST 

on  mortgages,  apportionment  of,  479,  487,  488 

how  kept  down,  when  tenant  in  tail  is  an  infant,  488,  note 

INTERDICTS, 

in  Roman  law,  866 — 868 

INTERPLEADER,  800—824  b 

in  what  cases  it  laid  at  law,  801—806 

in  what  cases  in  equity,  806 — 820 

in  what  not,  817,  818,  821 

affidavit  in  cases  of,  809 

effect  of,  821,  824 

bills  in  the  nature  of,  824 

number  c^  daims  not  objectionable  if  all  kindred  to  each  other,  820  a 

present  practice  as  to  interpleader,  824  b 

INTOXICATION.    (^See  Drunkards),  230,  231,  233 
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INVENTORY, 

when  decreed  to  a  legatee  of  specific  articles  in  remainder,  d04 

INVENTIONS,  PATENT  FOR,  930—934 

Tiolations  of,  when  suppressed,  930 — ^934.    (^Sm  Ikjunctioh.) 

ISSUES 

of  fact^,  when  ordered  in  equity.  1478 
of  law,  when  ordelred,  1478,  1479 
of  deviMvit  vfl  noHy  1445,  1449 


JETTISON, 

what  it  is,  490,  491 

JOINT  CONTRACTS, 

when  held  joint  and  several,  162^^164 
when  in  equity  held  joint  and  seyeral^  162 — 164 
in  cases  of  joint  loans,  162, 164 
in  cases  of  partnership,  675,  676 

when  creditors  of  partnenhip  are  entitled  to  priority  orer  separate  creditors,  678, 
765 

JOINT  TENANTS, 

accounts  between,  cognizable  in  equity,  466 
contribution  between,  505 

JOINTRESS, 

equity  of,  1504 

not  bound  to  discover  title,  1504 

JOINTURE, 

when  covenant  for,  is  a  lien  on  lands  of  covenantor,  1249 
to  be  raised  out  of  lands,  marshalling  of  assets  for,  575 

JUDGMENT, 

how  enforced  in  equity.  1216  a,  1216  b 

when  enforced  on  equitable  estates,  1216  a,  1216  h 

when  sale  decreed  in  aid  of,  1216  a,  1216  b 

JUDGMENT  CREDITOR. 

not  preferred  to  equitable  mortgagee,  1503  b 

JUDGMENTS, 

general  and  unqualified,  rendered  at  law,  26,  27,  76 
now  securities  are  marshalled  with  respect  to,  624,  683 
frauds  in,  render  them  void,  252.    {See  Dbg&bbs.) 

JULIAN  LAW, 

as  to  marriage,  what  in  the  Roman  law,  278 

JURISDICTION, 

in  equity,  vested  in  different  tribunals,  34 — 37 

acts  inpersonam^  743,  744 

as  to  lainds  in  foreign  countries,  743,  744 

JURISDICTION  OF  COURTS  OF  EQUITY, 
difficult  to  ascertain  its  origin,  39 — 50 
opinions  of  Lambard  and  Lord  Coke  as  to  its  origin,  41,  44,  notf 

Lord  Hale,  42 

Lord  Hardwicke,  43 

Mr.  Cooper,  41,  note 
deduced  by  Lord  King  from  the  prerogative  of  the  king  to  administer  justice,  &c.. 

44 
how  deduced  by  Mr.  Reeves,  Mr.  Justice  Black8tone,and  Mr.  Wooddesson,  46,  wtte 
in  full  operation  during  the  reign  of  Richard  II.,  46,  47 

received  an  impulse  from  the  invention  of  the  writ  of  subpoena  by  John  Waltiuan,  46 
opposed  unsuccessfully  by  the  Commons,  46 

lignt  thrown  on  its  origin  by  the  commissioners  of  public  records,  47 
mistake  in  supposing  it  arose  from  uses  and  trusts,  48,  76 
grew  out  of  assaults,  trespasses,  and  outrages  not  cognizable  at  Taw.  49 
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JURISDICTION  OF  COURTS  OF  Ki^UlTY-^ontinurd. 

established  to  remedy  defects  in  oommon  law  proceedings,  49 
introduction  of  uses  and  trusts  gave  new  activity  to  it,  49 
resembled  the  equitable  jurisdiction  of  the  Praetor  at  Rome  in  its  growth,  50 
in  the  reign  of  Henry  VIII.  quite  extensive,  51 
importance  of  understanding  its  history,  53—56 
general  view  of,  59 — 62 
over  three  things,  according  to  Coke,  59 
general  description  of,  unsatisfactory,  6(V'-62 
ascertained  by  a  specific  enumeration  of  its  actual  limits,  62 
divid^  into  concurrent,  exclusive,  and  auxiliary,  75,  76 
eoTieurrent  embraces  much  of  the  original  jurisdiction  of  the  court,  76 
origin  of  this,  76 
to  what  cases  it  extends,  76,  77 
divided  into  two  branches,  77 
1st.  founded  on  the  subject-matter,  77 
2d.   founded  on  the  peculiar  remedies  of  eqtiity,  77 

that  founded  on  the  subject-matter  first  considered)  77 
where  it  arises,  78 — 109.    (^See  Accident.) 
mistake,  110—183.    {See  Mistake.) 
actual  fraud,  184—258.    {See  Feaud.) 

constructive  fraud,  258 — 440.    (See  Frattd,  CONSTBUCTIVB.) 
where  it  arises  from  account,  411 — 426.    (iS»  Acooitnt.) 
administration,  580--589.    (See  ADMiNIffTEATiON.) 
legacies,  590 — 608.    {See  Legacies.) 
confusion  of  boundaries,  609—622.    {See  CoNFCBiON  OF  BoyN- 

DABIES.) 

dower,  624 — 632.    {See  DoWEE.) 

marshalling    of    secarities,    638—645.    (^See    HaBSHALLINO    of 

Sbcubities.) 
partition,  646—658.    (See  Pabtition.) 
partnership,  659 — 683.    {See  Pabtnership.) 
rents,  684—687.     {See  RENT&) 
foreign  trust  property,  1290 — 1300  a.    {See  TfiUSTS.) 
idiots  and  lunatics,  1385—1337,  1362—1365  b,    {See  LUNATICS.) 

JURY, 

causes  tried  without,  in  equity,  31 


KING,  LORD, 

his  views  on  the  origin  of  equity  jurisdiction,  44 

whether  he  wrote  the  treatise  entitled  The  Legal  Judicature  in  Chancery  stated, 
44,  note 

KING,  THE,  OR  GOVERNMENT, 

may,  at  common  law,  take  or  make  an  assignment  of  a  chose  in  aotionj  1089 


LACHES, 

discountenanced  in  equity,  64  a 

in  cases  of  specific  performance  of  contracts,  771,  773 — 781.    {See  Specific 
Performance.) 

LAND, 

when  deemed  money,  or  money  land,  790 — 793 

LANDS, 

charged  with  debts  and  legacies,  552 — 556,  602 
mar^ialling  securities  on,  633 — 645 

LANDLORD  AND  TENANT, 

constructive  fraud  in  cases  of,  323 

LAPSE  OF  TIME, 

how  it  affects  equitable  demands,  64  a,  529 

LATERAL  SUPPORT,  927  a 


^ 
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LAW,  IGNORANCE  OF, 

relief  in  cases  of,  121—129.    {See  MiSTAKB.) 

LEGACIES, 

fraud  in  the  prevention  of,  256 

when  legatees  will  be  compelled  to  refund,  92,  iiote 

when  revoked  under  mistake,  182 

where  a  false  reason  is  given  for,  183 

conditions  annexed  to,  in  respect  to  marriage,  283 — ^291 

when  their  payment  will  be  enforced  by  the  ecclesiastical  courts,  278,  536 

do  not  vest  in  legatee  until  the  assent  of  the  executor,  540,  591 

executor  held  in  equity  as  trustee  for  legatee,  540 

marshalling  of  assets  in  favour  of  legatees,  565—570 

when  thej  may  stand  in  place  of  specialty  creditors  and  mortgagees,  565 

when  real  estate  not  mortgaged  is  devised,  565 

what  constitutes  a  charge  on  real  estate,  566  b 

when  vested  or  contingent,  604  a 

preference  between  legatees  and  devisees,  565,  note,  570,  571 

where  lands  are  subjected  to  the  payment  of  debts,  566,  573,  574 

where  some  legacies  are  charged  on  real  estate,  and  some  not,  566 
where  for  charitable  uses,  no  manhalling  of  assets,  569 
concurrent  jurisdiction  in  cases  of,  590 — 608 
jurisdiction  over,  originally  in  ecclesiastical  courts,  590 
no  suit  will  lie  for,  at  law,  unless  executor  has  assented  to  them,  591 
action  will  lie  for  specific  legacies  after  assent,  591 
grounds  and  ori^n  of  jurisdiction  of  equity,  593—595 
cases  where  the  jurisdiction  is  exclusive,  595 

where  they  involve  the  execution  of  trusts,  596 

when  chaiged  on  land,  602 
requirement  of  security  from  executors  for  the  payment  thereof,  603,  note,  604 
as  to  personal  estate,  equity  follows  the  rules  of  the  civil  law,  602,  609 
heirs  take  by  purchase  as  to  real  estate,  1067  b 
as  to  those  chaiged  on  land,  equity  follows  the  common  law,  602,  608 
distinction  between  contingent  and  absolute  legacies,  603,  note 
when  an  inventory  will  be  decreed  to  a  legatee  of  chattels  in  remainder,  604 
donations  mortU  causa,  what  they  are,  606 — 607  e 

what  is  necessary  to  give  them  effect,  606 

derived  from  the  Roman  law,  607.    (^See  Administration.) 
to  **  heirs,"  "  children,"  "  personal  representatives,"  &c.,  1065  b 
per  capita  or  per  ttirpet,  1065  d 

construction  of,  in  equity,  1067 — 1075.    QSee  Election  and  Satisfaction.) 
construction  of  words  of  limitation  of,  1067 
different  construction  in  equity  from  that  of  law.  1067,  1068 
limitations,  when  too  remote,  1067,  1068 
estate,  taU  in,  1067,  1068 
words  precatory  or  recommendatory,  when  construed  to  be  legacies  or  not,  1068 — 

1074 
not  so  construed  if  left*  to  discretion,  1068  b 
election  between,  1076,  1077 
cumulative  or  not,  1123  a 
satisfaction  of,  when,  1110 — 1119 
ademption  of,  when,  1110 — 1119 
matter  of  intention,  when  adeemed,  1115  a 
when  not,  1115—1117 

LEGATEES.    (See  Leoacisb),  590—608 

how  and  when  they  may  be  compelled  to  refund,  90 — 92 ' 

relieved  in  equity  against  frauds  of  executors  and  administrators,  425 

what  words  constitute  a  good  description  of,  1067 — 1079 

general  names  of  relations,  how  construed,  1065  e 

illegitimate  will  not  take,  if  others  answer  the  terms,  1065  c 

LETTERS, 

injunction  to  prevent  publication  of,  943 — 949 

LIEN.    (See  Trust.) 

concurrent  jurisdiction  in  cases  of,  506 

definition  of,  506 

in  whose  favour  they  exist,  506 

sustained  in  equity,  when  unknown  at  law.  ^0^ 


INDEX.  1069 

L I  EN — continued, 

importance  of  a  resort  to  eqaitj,  506 

hpw  general  lien  created,  507 

how  parchasen  are  bound  to  contribute  to  discharge  a  Uen,  484 

of  Tender  for  purchase-money,  1217 — 1233 

waiver  of,  or  not,  1226 — 1238 

t^ing  a  security,  when  a  waiver,  1226 — 1233 

against  whom  it  exists,  1227—1230 

against  representatives,  1227 — 1230 

against  purchasers  with  notice,  1231 — 1233 

against  general  assignees,  1229 

when  in  &vour  of  third  persons,  1231, 1232 

when  not,  1233 

by  deposit  of  title-deeds,  1234 

by  deposit  of  money  for  special  objects,  1231 

by  covenant  to  appropriate  funds  to  particular  objects,  1003, 1281 

by  covenant  to  settle  lands,  1007, 1231, 1248,  1249 

by  solicitor,  1238  a 

in  favour  of  dowress  for  jointure,  1248 — 1250 

for  repairs  and  improvements,  1234 — 1239 

for  repairs  of  personal  property,  1240 

by  part-owners,  1242 

by  partners,  1243 

enforced  by  sale  in  equity,  1216 — 1220 

by  judgment,  when  sale  enforced  in  equity,  1216, 1216  b 

of  creditors  by  a  charge,  created  by  will,  1244 — 1247 

what  words  create  a  charge,  1244 — 1249 
when  a  primary  charge  on  land  or  not,  1244 — 1247 
in  favour  of  dowress,  1249 
of  joint  creditors  on  partnership  funds,  1253 
in  case  of  successive  purchasers,  how  discharged,  1282  a 
successive  burdens  on  real  estate,  how  borne,  1112, 1227 
banker*s  lien  for  balance  of  account,  extent  of,  1253  a 

LIMITATIONS,  STATUTES  OF, 

equity  acts  upon  them  by  analogy,  64  a 

and  fiollows  them  as  to  legal  demands,  529 

their  effect  upon  equitable  demands,  629 

operation  of  statutes  of,  in  case  of  mortgages,  1028 — 1028  b 

in  cases  of  legal  titles,  1028—1028  b 

in  cases  of  equitable  titles,  1028— 1028  & 

LIS  PENDENS, 

is  constructive  notice  to  purchasers,  405 — 407 

LOST  BONDS.     iSee  Bonds),  61—89. 

LOST  INSTRUMENTS.     i^See  Instbuments),  81—88. 

LOST  NOTES.     iSee  Notes),  85,  86. 

LUNATICS, 

consent  necessary  in  contracts,  222 — 230 

three  elements  of  consent,  according  to  Grotins,  222 

not  able  to  contract,  223 

language  of  the  civil  law,  of  Grotius  and  of  Bracton  as  to,  223,  224 

maxim  of  the  common  law,  that  no  man  can  stultify  himself,  225,  226 

does  not  extend  to  the  party's  privies,  225 

defence  of,  in  Bacon's  Abridgment,  225,  note 

how  far  received  in  courts  of  equity,  225,  226 

what  acts  are  voidable  and  what  void,  225 

those  dealing  with  them,  knowing  their  incapacity,  held  to  meditate  a  fraud  upon 

them,  227 
contracts  for  necessaries  and  for  their  benefit  upheld,  228 
where  a  purchase  has  been  made  in  good  faith,  228,  229 
liable  on  a  reasonable  contract,  229 

Lord  Coke's  four  classes  of  non  compotes^  230.    (^See  Drunk ahdh.) 
jurisdiction  over  in  chancery,  1335—1337,  1362—1365 
chancellor  acts  as  delegate  of  the  crown,  1362 — 1365 
how  idiocy  and  lunacy  ascertained.  1362 — 136.'^ 
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LUNATICS— ^/.;f//;ii/prf. 

how  their  real  estate  conveyed,  1864  a 

jariBdiction  over  lunatics  domioiled  abroad,  1365  a 

jurifldiction  over  lunatios  is  now  exercised  by  Lords  Justices  of  Appeal,  1365  h 


MACEDONIAN  DECREE, 
what  in  the  Roman  law,  341 

MADMEN.    iSee  Lunatics),  222—230 

MAINTENANCE  AND  CHAMPERTY,  1048 
what  is  or  not,  1048—1066 

MAINTENANCE  OF  INFANTS,  1354—1356 
jurisdiction  for,  1354 — 1356 
of  idiots  and  lunatics,  1362—1364 

MAINTENANCE  OF  WIFE, 

when  decreed  in  equity,  1421—1424.    (^iSee  Alimony.) 

MANDATORY  INJUNCTION,  921)  h,  notr 

MANUSCRIPTS,  945—951  . 

injunction  to  prevent  the  publication  of,  943 — 951 

MARINERS, 

relief  of,  in  equity,  against  fraud,  332 

their  contracts  for  wages  and  prize-money  watched,  332 

where  they  sell  their  shares,  332,  note 

viewed  as  favourably  as  young  heirs,  332 

MARITAL  RIGHTS 

of  husband,  fraud  on,  273 

MARRIAGE, 

mistake  in  settlements  of,  159,  169,  note 
fraud  in  withholding  consent  to,  257 
brokage  contracts,  void,  260 — 263 

otherwise  in  the  civil  law,  260 

reasons  why  void,  261 — 263 

incapable  of  confirmation,  263 
bond  upon  an  intended  marriage,  264 — 267 
contracts  for  benefit  in  promoting,  266 
where  a  father  took  a  bond  from  his  son  on  his  marriage,  267 
where  a  bond  was  given  to  a  father  to  obtain  his  consent  to  the  marriage  of  his 

daughter,  267 
where  there  is  an  underhand  agreement  to  defeat  a  settlement,  267 
cases  of  concealment  and  misrepresentation  in  fraud  of,  268 — ^273 
where  a  secret  settlement  or  conveyance  is  made  by  a  woman  in  contemplation 

of,  278 
contracts  and  conditions  in  restraint  of,  void,  274 — 291 
reciprocal  engagement  between  man  and  woman  good,  274,  275 
when  deferred  to  a  future  period,  274,  275 

distinctions  of  the  Roman  taw  as  to  conditions  in  restraint  of,  276 — 278 
Lord  Rosslyn's  views  as  to  the  adoption  of  the  Roman  law  in  equity,  278 
also  Lord  Thurlow's  views,  279,  note 
propriety  of  the  doctrines  of  equity  on,  279,  280 

distinctions  between  precedent  and  subsequent  conditions,  279,  note,  287 — 291 
where  the  conditions  are  reasonable,  not  void,  280 — 291 
where  rigid  or  in  restraint  of,  generally  void,  280,  281,  286 
where  the  condition  requires  the  consent  of  third  persons,  284 
conditions  as  to  widowhood,  285,  Tiote 
conditions  not  favoured  in  equity,  285,  note^  286 
condition  affecting  a  man^s  second  marriage  now  held  valid.  286  a 
where  bequest  over,  in  default  of  compliance  with  the  condition.  287 
distinction  between  conditions  annexed  to  real  and  to  personal  estate.  287, 288.  290 
where  literal  compliance  with  the  condition  becomes  impossible.  291 
what  conditions  affecting  marriage  arc  valid.  291  a — 291  d 
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MARRIAGE  SETTLEMENTS  AND  ARTICLES,  98:^-997  a 
how  construed  in  equity,  983 — 988 
executory  articles,  how  construed,  984 — ^987 
marriage  articles,  in  whose  £avour  executed  or  not,  984 — 987 
limitations  in  favour  of  strangers,  987  a 
pecuniary  inducements  must  be  made  good,  987  b 
what  may  be  settled,  990 

personal  property,  990 

terms  for  years,  990 

estates  ^0ttr  autre  vie,  989,  990 
trustees  in,  to  preserve  contingent  remainders,  991 — 997  <x 
rights  and  duties  of  such  trustees,  991 — 996 
postnuptial  .contracts,  when  valid  or  not,  987  a,  991 
rights  where  property  is  settled  with  restraint  on  anticipation,  1080  b 

MARRIED  WOMEN, 

jurisdiction  in  equity,  1366—1429.    {See  Husband  and  Wipe.) 

Married  Women  s  Property  Act,  1429  a 

important  case  as  to  construction  of  this  Act,  1429  b 

MARSHALLING  OF  ASSETS.    {See  Administbation),  550—667. 
no  marshalling  of  assets  in  favour  of  charities,  569 
in  cases  of  charities,  1180 
in  cases  of  liens,  1227 

MARSHALLING  OF  SECURITIES,  633—645 

concurrent  jurisdiction  in  cases  of,  633 — 645 

where  one  party  has  a  lien  on  two  funds,  633,  643,  644 

where  there  is  a  mortgage  upon  two  estates  for  the  same  debt,  633 

where  one  judgment  creditor  may  go  upon  two  funds,  634 

where  one  creditor  has  judgment  against  A.  and  B.,and  another  against  B.  only,'  634 

doctrine  of  substitution  and  cession  in  the  Roman  law,  635 — 637,  641 

views  of  Lord  Kames,  687 

in  favour  of  sureties,  638,  689 

may  be  substituted  to  the  collateral  securities  held  by  the  creditor,  638,  639 
may  by  bill  against  creditor  and  debtor  compel  the  payment  of  the  debt,  640 
whether  creditor  may  elect  between  the  debtor  and  his  collateral  security,  640 
Roman  law  on  this  point,  641 

parties  seeking  aid  must  be  creditors  of  a  common  debtor,  642 

case  of  a  joint  debt  due  to  one  creditor  by  two  persons,  and  a  several  debt  due  by 
one  of  them  to  another,  642 — 646 

whether  a  creditor  of  a  firm  may  be  compelled  to  resort  to  the  separate  estate  nf  a 
deceased  partner,  645 

among  the  creditors  of  joint  debtors  and  partners,  645 

and  rights  of  priority  and  liens  in  case  of  different  purchasers,  1233  a 

MASTER  OF  THE  ROLLS, 

origin  of  his  jurisdiction,  50,  wfte 

MAXIMS,  GENERAL,  IN  EQUITY, 

where  parties  are  equally  in  £eiult  possession  will  not  be  disturbed,  61 

equity  follows  the  law,  64 

various  interpretations  and  illustrations  of  this  maxim,  64  a — 64  y,  1 77,  243,  553 

equity  acts  by  analogy  to  law,  64  a 

where  there  is  equal  equity,  the  law  prevails,  64  c 

illustrations  of  this  maxim,  64  e,  64  a 

he  who  seeks  equity  must  do  equity,  64  e  and  note 

illustrations  of  this  maxim,  64  e,  301 

equality  is  equity,  64/ 

illustrations  of  this  maxim,  64/,  547,  555,  558 

equity  looks  upon  that  as  done  which  ought  to  be  done,  64  g 

meaning  and  application  of  this  maxim,  64  g 

MELIORATIONS  OF  ESTATES, 

when  allowed  for  in  equity,  799  a,  799  J,  1234—1240 
lien  for,  1235—1239.    QSee  Iupbovbments.) 

MENTAL  IMBECILITY,  234—^38.    {See  Imbbcility.) 

MINE, 

when  unknown  to  a  seller,  whether  it  avoids  a  purchase  of  land.  147,  207.  ni>fe 
bill  against  executor  for  opening  mine, .515,  516 
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MINORS.    {See  iNPANtB),  240—242. 

MISREPRESENTATION, 

what  it  is,  and  relief  in  cases  of,  191—203.    (See  Fraud,  Aotual.) 
fraudalent  in  case  of  marriage.  268 — 274 

MISTAKE, 

concurrent  jurisdiction  in  cases  of,  110 — 183 

what  it  is,  110 

in  matters  of  law,  111 — 139 

ignorantia  legie  neminem  exeusat^  grounds  of  this  maxim,  111 

opinions  of  the  civilians  on  this  maxim.  111,  note 

where  there  is  a  mere  promise  to  pay  in  ignorance  of  law.  111,  note 

in  the  release  of  one  or  two  obligees  in  a  bond,  112 

where  there  is  an  over-payment,  112,  note 

where  power  of  appointment  is  executed  abaolutelj,  112 

agreements  entered  into  under  a  mistake  of  law,  1 13 

where  parties  act  under  wrong  advice  as  to  law,  113 — 116 

of  law,  not  a  ground  of  reforming  a  deed,  116,  138,  note 

where  a  party  aots  under  ignorance  of  his  title,  120 — 131 

where  a  compromise  of  right  is  made  in  ignorance  of  a  rule  of  law,  121 — 131 

or  is  maae  in  a  case  of  a  doubtful  question,  121 — 126, 130 — 133 
distinction  between  mistake  and  ignorance  of  a  principle  of  law,  121,  note 
ignorance  of  a  title,  when  treated  as  a  mistake  of  fact,  122,  123, 130 
cases  of  mistake  of  the  settled  law,  where  relief  has  been  given,  123 — 126 
difficulty  in  reconciling  these  cases,  125,  note 
case  of  Lansdowne  v.  Lansdowne,  doubted,  125,  note 
payment  of  legacies  by  executor  or  administrator,  where  they  are  ignorant  of 

outstanding  debts,  90,  91 
of  a  principle  of  law  not  plain  to  persons  generally,  126 
in  the  construction  of  a  will,  127 

of  a  plain  rule  of  law,  presumptive  of  imposition,  surprise,  &c.,  128, 129 
family  compromises  supported  upon  principles  of  policy,  131 — 132  a 
where  surprise  is  mixed  up  with  mistake,  133 
contracts  made  in  mutual  error,  invalid,  134 
where  there  is  a  peouliar  trust  and  relation  between  the  parties,  135 
cases  of  defective  execution  of  intent  from  ignorance  of  law,  136 
summary  of  exceptions  to  the  rule  as  to  ignorance  of  law,  137, 138 
where  judgment  is  obtained  on  a  contract,  and  afterwards  the  point  of  law  is 

otherwise  decided,  138 
equity  will  not  ordinarily  grant  relief  for  mistake  of  law,  138  a 
exceptions  must  be  of  marked  character,  138  ^ 
as  of  clear  mistake  and  unconscionable  advantage,  138  ^ 
then  only  when  parties  may  be  put  iu  ttatu  quo,  138  d 
with  these  exceptions,  the  rule  salutary,  138  0 
its  practical  application,  138/ 
rules  of  the  civil  law  as  to  error  of  law,  139,  note 
where  a  bond  fide  purchaser,  without  notice,  is  concerned,  139, 165 
by  ignorance  of  material  facts,  relievable  in  equity,  140 
distinction  between  ignorance  of  law  and  of  fact,  140 
distinction  between  ignorance  of  facts  and  mistake  of  facts,  140,  not^ 
the  facts  must  be  material,  141 

latest  rule  on  the  subject  of  mistake  or  misdescription  of  property  sold,  141  a 
where  the  parties  are  innocent,  and  no  presumption  of  fraud,  142 
where  one  innocently  sells  a  messuage  at  the  time  destroyed,  142.  143 
distinctions  of  the  civil  law  as  to  such  a  sale,  142,  note 
in  the  supposition  of  existing  rights,  143 
mutual,  as  to  the  extent  of  the  thing  sold,  143, 144 
nature  of  the  purchase  often  constitutes  a  materisd  ingredient,  144  d 
in  an  instrument,  so  as  to  release  rights  of  which  the  party  is  ignomnt,  145 
a  party  not  relievable  unless  he  uses  due  diligence  to  ascertain  the  facts,  146 
wnere  facts  are  known  to  one  party  and  not  to  another,  147 
where  there  is  no  legal  obligation  to  communicate  the  facts,  148 
where  the  means  of  information  are  open  to  both  parties,  148, 149 

or  are  eaually  unknown,  150 
where  a  vendee  has  private  knowledge  of  a  declaration  of  war,  &c.,  149 
this  topic  ably  discussed  by  Pothier,  162,  note 
where  the  equity  is  equal  between  the  parties,  150 
summary  of  grounds,  on  which  mistakes  of  facts  are  relievable,  151 
in  written  agreements,  when  reformed,  152 — 166 
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H  1ST  A  KE^^ontimufd. 

ahown  by  parol  evidence,  153 — 169 

necessary  proo&  to  make  out  the  mistake,  153 — 169 

Lord  Tharlow*8  language  as  to  the  proo£s,  commented  on,  157,  note 

in  policies  of  insurance,  158, 168 

in  preliminary  contracts  for  conveyances,  &c.,  159 

where  made  out  from  other  writings  or  memorandums,  160 

in  marriage  settlements,  160,  note 

in  judgments,  166,  note 

wfaere  the  final  instrument  and  preliminary  contract  differ,  160 

where  a  party  seeks  a  specific  performance  of  an  'agreement  after  it  is  reformed, 

161 
a  distinction  on  this  subject  not  easily  reconcilable  with  the  principles  of  equity, 

161,  note 
relief  when  mistake  is  only  implied,  162 — 164 
as  where  joint  loan  of  money,  bond  made  joint  and  several,  162,  163 
reform  of  a  joint  bond  against  a  surety,  164,  164  a 
reform  of  deeds  and  contracts,  164  Cj  164  d 

equity  will  not  rectify  a  voluntary  deed  unless  all  the  parties  consent,  164  e 
equity  interferes  only  between  the  original  ptafties  to  written  instraments,  165 
where  parties  have  omitted  acts  necessary  to  the  validity  of  written  instruments, 

166 
where  an  instrument  has  been  cancelled,  167 
where  the  instrument  is  drawn  untechnically,  168 
instruments  held  to  operate  as  covenants  to  stand  seized,  168 
in  the  execution  of  powers,  169 — 179.    (^See  Powers.) 
where  defective  fine  or  recovery,  178 
mist^es  in  wills,  179 — 181 
must  be  clear  and  apparent  on  the  face,  180,  181 
errors  in  legacies,  180 

where  a  legacy  is  revoked  under  a  mistake,  182 
legacy  not  revokable  if  the  testator  has  not  been  deceived,  182  a 
where  a  false  reason  is  given  for  a  legacy,  183 

where  money  is  spent  upon  another's  estate  through  mistake  of  title,  388 
of  law,  upon  the  construction  of  a  deed,  &c.,  400  a 
accounts  are  cognizable  in  equity  on  account  of,  462 

MODUSES.    (See  Tithes),  519,  520 

MONEY,. 

when  deemed  land,  or  land  money,  790 

when  ordered  to  be  paid  into  court,  839,  845—847 

the  power  of  the  sovereign  in  regard  to,  951  e 

MORE,  SIR  THOMAS, 

his  character  as  chancellor,  51 

MORTGAGEE, 

how  far  entitled  to  dividend  in  case  of  insolvency,  564  ft.  664  e 

MORTGAGES, 

fraud  in  cases  of,  391—393 

on  two  estates  for  same  debt,  marshalling  of  securities,  633  ' 

definition  and  nature  of  tacking,  412—421.    (Sef  Tacking.) 

origin  and  nature  of,  1004 — 1012 

nature  of,  in  Roman  law,  1005 — 1011 

nature  of,  in  equity,  1006 — 1015 

mortgage  is  a  mere  pledge  in  equity,  1013 — 1015 

equity  of  redemption,  nature  of,  1014—1017,  1019—1020 

estate  of  mortgagee  in  equity,  1016 

rights  of  mortgagee,  1016 

rights  of  mortgagor,  1017 

if  mortgagee  five  notice  to  tenant  to  pay  rent  to  him  he  becomes  responsible  to 

mortgagor  ror  all  loss,  1016  a,  note 
extinguishment  of,  1016  a 
rights  of  mortgagee  in  possession,  1016  b 

purchaser  of  fee-simple  may  insist  upon  keeping  mortgage  on  foot,  1016  <; 
equitable,  by  deposit  of  title-deeds,  1020 
what  constitutes  a  mortgage,  1018—1020,  1231,  1232 
implied  or  equitable  mortgages,  1020,  1020  a 

8  z 
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MORTGAGES— <»m^mvtf^. 

priority  by  negligence,  1020,  note 

one  of  title-de^  omitted  will  not  defeat  mortgage,  1020  a 

what  property  may  be  mortgaged,  1021 

who  may  make  a  mortgage,  1(^2 — 1027 

who  may  redeem  a  mortgage,  1023 

to  secnre  future  advances,  how  far  binding,  1023  a,  1023  b 

right  of  foreclosure,  1024—1029 

in  what  cases  a  sale  decreed,  1025, 1026 

in  what  order,  1026 

power  of  sale  mortgages,  1027 

mode  of  foreclosure,  1027  a 

contribution  to  discharge  of,  295,  296,  483 

mortgages  of  personal  property,  1030-— 1036 

difference  between  a  mortgage  and  a  pledge,  1030 — 1033 

equity  of  redemption  in  case  of  mortgage  of  personal  property,  1031 — 1033 

tacking,  in  case  of  mortgage  of  personsd  property,  1034 

eztiuguished  by  payment  of  debt,  1035 

relative  priorities  and  titles  to  payment,  1035  a 

marshidling  of  assets  and  securities  with  respect  to,  559 — 568,  576,  633.     QSee 

Abhinibtbation.) 
apportionment  of  interest  on,  479,  487,  488.     QSee  Appostionvekt — Mort- 

GAOBE.) 

,    a  prior  one,  which  was  concealed,  postponed,  389,  390 

MORTMAIN,  STATUTES  OF, 

devise  in  evasion  of,  void,  297, 1193 

MULTIPLICITY  OP  SUITS, 

prevention  of,  a  gpround  of  jurisdiction, 

in  cases  of  agency,  462 — 464 

in  cases  of  apportionment,  470,  478,  483 

in  cases  of  general  average,  490,  491 

in  cases  of  contribution,  496 

in  cases  of  sureties,  492,  493,  495—407 

in  cases  of  rents  and  profits,  514 

in  cases  of  waste,  515,  517,  518 

in  cases  of  confusion  of  boundaries,  610,  614,  620,  621 

in  cases  of  partneiship,  679 

MUTUAL  ACCOUNTS, 

concurrent  jurisdiction  in  cases  of,  458,  459.    (See  Acooukt.) 
to  found  the  jurisdiction  there  should  be  a  series  of  transactions  on  one  side,  and 
payments  on  the  other,  458 


NECESSARIES, 

contracts  for,  by  lunatics,  228 

NECESSITY, 

contracts  made  in  a  state  of,  239 

NE  EXEAT  REGNO,  WRIT  OF,  1464—1470 
origin  and  nature  of,  1464—1467 
in  what  cases  granted,  1468, 1475 
for  equitable  debt,  1468—1471, 1474 
for  alimony,  1472,  1473 
in  what  cases  not,  1472, 1473 
for  legal  debts,  1472, 1473 
in  cases  of  foreigners,  1475 
under  present  practice  only  to  be  issued  in  cases  under  the  Debtors*  Act,  1475  a 

NEGLIGENCE, 

gross,  where  accident  arises  from,  no  relief,  105 

NEXT  OF  KIN, 

who  in  a  will  are  or  may  be  deemed,  1065  h 

NON  COMPOTES  MENTIS.    (^8ee  Lukatigs),  222—230 
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NOTES  LOST, 

relief  in  cases  of,  and  the  grounds  thereof,  85,  86 
jurisdiction  not  sustained  upon  the  mere  fact  of  loss,  85,  86 
where  they  are  not  negotiable,  loss  of,  if  not  admitted,  must  be  established  bj 
proofs,  86.    (^See  Accident— Bond.) 

NOTICE, 

of  adyerse  title,  purchase  with,  393 — 410,  note 

of  title  ol  dowress,  purchase  with,  895—410,  note 

of  deposit  of  title-deeds  for  security,  purchase  with,  395 

in  cases  of,  purchaser  held  trustee,  395 

in  cases  of,  how  purchaser  may  protect  himself,  395 

of  contract  to  sell  land  or  grant  leases  thereof,  purchase  with,  395 

of  prior  unregistered  conveyance,  purchase  with,  897 

object  and  policy  of  the  Registry  Acts,  397,  398,  401,  402 

how  broken  in  upon,  398,  399 
in  cases  of  subsequent  purchaisers,  398 — 400 
actual  and  constructive,  what  they  are,  399 — 400  a 
where  a  party*s  deed  recites  another  deed,  399 — 400  a 
whatever  puts  a  party  on  inquiry,  399 — 400  a 
of  a  lease,  what  is  notice  of,  400 

where  an  estate  is  purchased  with  knowledge  that  it  is  tenanted,  400 
noifice  of  deed,  notice  of  contents,  400  a 
at  what  time  notice  of  counter  equity  must  be  received,  400  b 
notice  to  shareholder  of  contents  of  articles  of  association,  400  c 
whether  mere  rumour  or  suspicion  is  notice  or  not,  400  d 
enactments  of  the  Conveyancing  Act  (1882),  as  to  what  d^ree  of  notice  will  bind 

purchaser,  400  e 
where  mistake  of  law  upon  construction  of  a  deed,  &c.,  401 
effect  of  registration  under  the  Registry  Acts,  401  — 404 

registration  not  constructive  notice,  402 
of  what  passes  in  courts  of  justice,  405,  406 

puroiaser  of  yrowsetj  pendente  lite  tfound  by  the  decree,  405,  406 

pendente  lite  ninil  innovetWt  ^^ 

effect  ot  lit  pendeJUf  405,  406 

effect  of  knowledge  of  a  decree  or  judgment,  405,  406 
when  priority  of  title  may  be  acquired  by,  in  equitable  property,  421  a 
where  knowledge  is  brought  home  to  an  agent  or  attorney,  407,  408 

it  must  be  notice  in  the  present  business,  408 
decision  of  Sir  George  Jessel  in  case  of  purchaser  or  lessee  having  notice  of  deed, 

408  a 
effect  of  a  bond  fide  purchaser  for  valuable  consideration,  409,  410, 9to^<9,  411 
where  A.  purchases  with  notice  and  sells  to  B.  without  notice,  and  B.  sells  to  C. 

with  notice,  409,  410 
by  an  equitable  incumbrancer  given  to  trustees,  when  it  will  give  priority  over 
earlier  incumbrancers,  1035  a,  1037, 1047 

NOTTINGHAM,  LORD, 

his  character  as  chancellor,  52 

NUISANCES, 

remedy  at  law,  921 — ^927 

remedy  in  equity,  921—927  * 

public,  921—929     . 

private,  925—930 

OATH, 

of  defendant  required  in  equity,  31 

OBLIGATIONS, 

distinction  in  Roman  law  between  natural  and  civil,  2 

OFFICERS  OF  COURTS, 

when  courts  of  equity  interfere  to  protect  them,  831 

OFFICES, 

contracts  for  the  sale  of,  void,  295  « 

OPTION, 

of  cestui  ^ue  truit,  1262, 1273  a 

8  z  X 
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ORB, 

tottiottslj  dag  by  tenant,  account  of  decreed,  468,  note 

OVBR-PAYMBNT, 

bj  mistake  of  law  or  fact,  111,  note 


PARAPHERNALIA, 
what,  1376,  1377 
rights  of  wife  in,  1376, 1377 
marshalling  of  assets  with  respect  to,  568 

PARENT  AND  CHILD, 

contracts  between,  viewed  with  distmst,  809  a 
same  as  to  other  intimate  relations,  309  b 
constroctive  fraud  arising  from  this  relation,  310 

PARENTAL  POWER, 

as  to  infant  children,  1341—1352 

when  child  may  be  removed  from  parent,  1347  a 

how  far  parent  liable  for  maintenance  famished  by  stranger,  1347  b 

PAROL  CONTRACTS, 

when  specifically  enforced  in  equity,  762 — 771.    (^See  Spbcifio  Pbbfobmance.) 

PAROL  EVIDENCE, 

generally  not  admissible  to  vary  a  written  agreement,  151 — 164 
admissible  to  correct  a  mistake  and  to  suppress  imposition,  fraud,  &c.,  164 — 164 
rule  as  to,  is  not  simply  applied  to  cases  under  statute  of  frauds,  168,  161,  note 
grounds  of  the  rule,  158,  161 
when  admissible  in  case  of  wilU,  179 — 181 
when  to  show  absolute  deed  intended  as  a  mortgage,  1018 

when  admissible,  or  not,  in  cases  of  written  instruments  to  rebut  presumptions, 
1102,  1202.     C^e  Eyidbngb.) 

PAROL  PROMISE, 

when  discharged  in  law,  yet  supported  in  equity,  648 
settlement  founded  on,  374,  note 

PARTICEPS  CRIMINIS, 

relief  where  parties  are,  298 — 307,  422.    (See  Fbaud,  Gonstbuctiyb.) 

PARTITION, 

concurrent  jurisdiction  in  cases  of,  646 — 658 

origin  and  history  of  this  jurisdiction,  646—660 

Mr.  Hargrave's  strictarcs  upon  it  examined,  646,  650 

antiquity  and  insufficiency  of  the  writ  of,  646,  647 

did  not  lie  at  common  law  between  joint-tenants  and  tenants  in  common,  647 

texts  of  the  civil  law*  648 

grounds  of  the  jurisdiction  in  equity,  647,  649 

defect  of  remedy  at  law,  647,  649—656 

discovery  wanted,  649 

principle  of  convenience,  according  to  Lord  Loughborough,  649 

a  complication  of  titles,  660,  651 
title  must  DC  first  established  at  law,  661,  note 
difference  between  partition  at  law  and  equity,  652 
in  equity  conveyances  are  directed,  662 

where  infancy  prevents  the  conveyances,  652 

where  contingent  remainder  is  limited  to  a  person  not  in  existence,  652,  656  a 
whether  partition  in  equity  is  a  matter  of  right,  653,  656 
where  trading  partnership  is  dissolved,  court  will  not  order  partition  of  real  estate, 

653  a 
exigency  of  the  writ  at  common  law,  654,  655 
compensation  decreed  for  improvements  on  the  estate,  654,  655,  666  b 

power  of  equity  to  decree  a  pecuniary  compensation  to  one  of  the  parties,  665, 
656,  656  b 
doty  of  commissioners  in  cases  of,  654 — 666  b 

tenant  in  common  decreed  to  account  for  rents  and  profits,  656  h,  656  e 
indispensableness  of  the  equity  jurisdiction,  655,  656  a — 656  i?,  657,  658 
where  all  parties  in  interest  are  not  before  the  court,  656,  657 
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TABJITIO^— continued, 

where  there  aie  divers  parcels  of  land,  different  estates  will  be  allotted  to  each 

party,  667 
resort  to  courts  of  law  superseded,  668 
the  analogies  of  the  law  followed,  668 
rule  as  to  costs  in  partition  suits,  668  a 
where  estate  is  devised  in  trust,  668  b 

PARTNERS. 

lien  of,  on  partnership  funds,  1243.    (^See  Lien.) 
lien  of  joint  creditors  of,  1263 

PARTNERSHIP.    (See  Account),  466 

relief  where  one  partner  conceals  from  the  other  the  true  state  of  the  profits,  220 
concurrent  jurisdiction  in  cases  of,  669 — S83 

how  formed,  660 
controversy  as  to  the  existence  of,  660 
remedies  at  law  between  partners,  661 — 666 

by  action  of  account,  662 — S64 

for  a  contribution  at  law,  664,  681 

on  a  covenant  or  promise  to  account,  661—663 

on  an  agreement  to  furnish  a  certain  sum  or  stock  for  partnership  purposes, 
666 

measure  of  damages  in  this  case,  665 

in  equity  more  complete  than  at  law,  666,  667,  674,  677 
where  a  specific  performance  will  be  decreed  of  a  contract  to  enter  into,  666,  ttote 
so  of  other  contracts,  677 

covenants  for,  when  specific  performance  of,  decreed,  722,  722  a 
where  there  is  a  studied  omission  of  a  partner*s  name  by  the  firm,  667 
where  one  raises  money  on  the  credit  of  the  firm  contrary  to  agreement,  667 
where  one  engages  in  other  business  contrary  to  agreement,  667 
in  case  of  agreement,  on  dissolution,  as  to  a  partnership  book,  667 
where  an  injunction  will  be  granted  against  a  sudden  dissolution,  668 
doctrine  of  the  Roman  law  on  this  point,  668 
dissolution  of  partnership  before  expiration  of  term  agreed  upon,  665  a,  noti't 

668  a 
injunction  to  prevent  a  partner  from  doing  injurious  acts,  667,  669 
equity  will  not  Interfere  in  case  of  agreement  to  refer  disputes  to  arbitrators,  670 
when  an  account  will  be  decreed  so  as  to  wind  up  the  partnership  affairs,  671, 

note 
receiver  appointed  to  close  the  business,  672,  672  a 
partners  restrained  from  collecting  debts,  672 
when  a  dissolution  will  be  granted,  673 
party  cannot  arbitrarily  di^lve  and  retain  premium,  638  a 
when  dissolved  because  purpose  has  failed,  673  b 

on  account  of  gross  misconduct,  673 

on  account  of  the  insanity  or  incapacity  of  one  of  the  partners,  673,  673  a 

on  account  of  the  impracticability  of  the  undertaking,  674 
the  real  estate  of,  is  treated  as  personal  estate,  674,  674  a 
lien  of  the  partners  upon  the  partnership  funds,  how  enforced,  674,  676 
preference  of  the  creditors  of  the  firm,  674 — 676 
where  one  partner  dies,  and  the  survivor  becomes  insolvent,  676 
right  of  surviving  partner  as  to  effects,  676  a 
when  the  representatives  of  deceased  partner  entitled  to  share  in  profits  of  business 

continuing,  676  'b 
marshalling  assets  of,  676 
contract  of,  is  several  as  well  as  joint,  675,  676 

where  an  execution  at  law  for  separate  debt  is  levied  on  the  joint  property,  677 
where  there  are  two  firms,  in  which  some,  but  not  all,  are  partners  in  each  firm, 

679 
it  is  sufficient  in  equity,  that  all  parties  in  interest  are  before  the  court,  679,  680 
one  partner  cannot  sue  his  co-partners,  681 

where  one  partner  fraudulently  releases  an  action,  equity  will  relieve,  681 
analogous  principles  in  the  Roman,  Scottish,  and  Continental  law,  682 
general  inadequacy  of  law,  and  the  necessity  of  a  resort  to  equity  in  cases  of,  683 

PART-OWNERS, 

accounts  between,  466 
contribution  between,  505 

PART-OWNKRS  OF  SHIPS, 
lien  of,  1242.     ^See  LiBN.) 
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FOWEK—eontinMed. 

under  wills,  how  oonstraed,  1061 — 1064 
when  survive,  1062,  ftotfi 
intent  to  execute,  how  shown,  1062  0,  note 
to  sell,  how  construed,  1061—1064 
who  are  to  execute,  1060—1062 
what  are  naked  powers  or  not,  1061,  1062 
when  joint  and  several,  1062 
to  raise  portions,  1063, 1064 

PR^TOR, 

his  equitable  jurisdiction  in  the  Roman  law,  5,  37 
value  of  precedents  in  his  forum,  18 
distinction  between  actions  in  his  courts,  37 
Actiones pratorUg  et  obligatianri  pr<ptori/r,  what,  37 
his  equitable  jurisdiction  grew  like  that  of  chancery,  50 

PRAYERS  IN  CHURCH, 

devise  to  secure,  how  construed,  1307  a 

PRECEDENTS, 

their  general  value,  18 

appreciated  in  the  Roman  Pnetor's  forum,  18 

their  authority  in  equity,  18 — 23 

PREFERENCES, 

to  creditors,  assignment  giving,  valid,  370 

order  of,  among  creditors,  legatees,  &c.,  553—558,  571—576.    ^See  Administka- 

TION.) 

to  creditors  of  a  firm  against  separate  creditors.  675,  676 
secret,  when  void  in  cases  of  assignment,  378,  379 

PREMISES, 

no  relief  for  rent  of,  when  destroyed  by  fire,  lightning,  or  other  accident,  101,  102 

PRESUMPTIONS  IN  EQUITY, 

when  thej  may  be  rebutted,  1102,  1202 

PRINCIPAL  AND  AGENT, 

their  peculiar  fiduciary  relation.  315,  316 

gifts  and  purchases  from  principal  scrutinized,  315,  316 

where  an  agent  purchases  for  himself,  316,  316  a 

when  the  relation  has  ceased,  315,  316 

where  agent  confounds  his  property  with  his  principalis,  468,  623.   {See  Agency.) 

PRINCIPAL  AND  SURETY, 

their  peculiar  fiduciary  relation,  323—328 

where  undue  advantage  of  the  surety  is  taken  by  the  creditor,  323 — 325 

where  stipulations  are  made  between  the  principal  and  creditor,  324,  325 

when  surety  will  be  discharged  in  equity,  324 — 326 

where  there  is  a  delay  of  the  creditor,  325 — 327 

where  a  creditor  loses  a  security  of  the  debtor,  326,  327 

equity  will  compel  the  principal  to  pay  the  debt  when  due,  327 

will  substitute  the  surety  to  the  place  of  creditor,  324,  326 

relief  in  cases  of,  730,  849,  850,  905.    (^See  Subbtibs.) 

PRIORITY, 

when  recognized  among  liens,  charges,  creditors,. &c.,  553,  554,  557.    QSee  Admin- 

ISTBATIOK.) 

how  acquired  on  assignments  of  equitable  property  by  notice,  421  a 
as  to  encumbrances,  &c.,  adjustment  of,  837,  838, 1233  a 
of  equitable  mortgagee  over  judgment  creditor,  1503  b 

PRIVILEGED  COMMUNICATIONS, 
what  are,  1496 

PRIVITY  OF  CONTRACT, 

equity  jurisdiction,  in  cases  of  account.  459 

in  cases  of  accounts  jurisdiction  is  not  founded  in  privity,  460 

PROBATE  OF  WILL. 

remedy  where  it  is  fraudulently  obtained,  440 
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PRODUCTION  OF  BOOKS  AND  PAPERS, 
bill  of  discovery  for,  1485 

PROFBRT, 

now  dispensed  with  in  certain  cases^bj  courts  of  law,  81 

PROFITS.    iSee  Rents  akd  Pbofits),  101,  102 
apportionment  of  rents  and  profits,  475—479 

.    PROMOTER,  221 

PROSPECTUS,  203  b 

PROXENBT^, 

who  thej  are  in  the  Roman  law,  260 

PUBLICATION  OF  DEPOSITIONS, 

taken  to  peipetaate  testimony,  when,  1616,  lUfU 
of  depositions  taken  de  bene  eue^  when,  1616,  -note 
of  depositions  to  establish  wills,  when,  1616,  Tiote 

PUBLICATION  OF  MANUSCRIPTS,  LETTERS,  &c. 
injunction  to  prevent,  943 — ^961 

PUFFING, 

of  commodities  sold,  relief  in  cases  of,  293 

PURCHASE, 

what  is  deemed  a  trast  or  not,  1196 — 1208.    (^See  Trust.) 

in  the  name  of  another,  1196 — 1206 

in  the  name  of  a  child,  1203—1206 

in  the  name  of  a  wife,  1204 

joint  purchase,  1206, 1207 

by  partnership,  1207, 1207  tf 

by  trustee,  with  trust  money,  1210, 1211 

by  covenantee,  1210 

vendor,  when  a  trustee,  1211  a,  1212 

lien  of  a  vendor,  1216 — 1233.    (^8ee  Lien.) 

PURCHASE-MONEY,  APPLICATION  OF,  1124—1135 
when  purchaser  bound  to  see  to,  1124 — 1135 

PURCHASER, 

when  bound  to  see  to  application  of  purohase-money  or  not,  1124 — 1136 

in  case  of  personal  estate,  1128, 1 129 

in  cases  of  real  estate,  1130 — 1134 

hondfidCy  not  bound  to  discovery  of  title,  &c.,  1502 — 1605,  1510 

PURCHASERS,  BONA  FIDE,  WITHOUT  NOTICE, 
in  case  of  purchase  from  purchaser  with  notice,  409 

protection  of,  in  equity,  64  c,  108,  154.  165,  381,  409—411,  416,  434,  436,  630,  631, 
1602—1506,  1510 

in  cases  of  accident,  108 

in  cases  of  mistake,  139, 165,  169, 176 

exception  as  to  dower,  436,  628,  note^  630  note^  631 
whether  plea  of,  is  good  against  a  legal  title,  630,  note 
pendente  lite^  not  protected,  406 
who  is  deemed  such  a  purchaser,  1502 — 1605,  1510 
whether  judgment  creditor  so  deemed,  1503  h 
equity  of,  against  a  plaintiff.  1502 — 1505,  1510 

Protection  of,  1602—1605, 1510 
ow  liens  and  incumbrances  discharged  in  case  of  different  purchasers,  1233  a 
what  priority  exists  as  to  dischaiige  of  liens  and  incumbrances,  1233  a 

PURPRESTURESj 

remedy  in  equity,  921 — ^924  a 


QUANTUM  DAMNIFICATU8,  794,  796 

when  issue  of,  decreed,  794^—799,  860 


1 

I 


1082  INDEX. 

QUIA  TIMET,  BILLS  OF,  826—651 

general  principles  which  govern,  701,  710,  730,  825—861 

general  nature  of,  826,  827 

receiver,  when  appointed  on,  829 — 838 

money  when  paid  into  oonrt  on,  839 — 842 

as  to  present  interests,  827,  828,  844 

as  to  fatnre  Interests,  827,  828,  843—848 

security,  when  required  on,  845,  846 

in  cases  of  sureties,  849 

to  prevent  waste,  &c.,  pending  a  suit,  851 

in  cases  of  the  actual  transfer  by  husband  of  wife's  property,  847,  955 


REBUTTER  OP  TRUST.    (See  Tbust),  1201—1205 

RECEIVER, 

when  and  how  appointed,  829 — 838 
mode  of  appointment,  829  a  and  note 

RECEIVERS, 

appointed  to  close  the  business  of  a  firm,  672.    (<Sm  Bailiffs.) 
rights  and  duties  of,  829—838 

RECOMMENDATION,  WORDS  OF,  1068—1074 
when  they  create  a  trust,  1068—1074 

RECORD  COMMISSIONERS, 

their  report  commented  on,  44,  note,  47,  note^  48,  note 
have  thrown  light  on  the  origin  of  equity  jurisdiction,  47,  48 
exposition  of  the  origin  of  equity  jurisdiction,  44,  note 

RE-ENTRY  FOR  RENT, 

when  relieved  against,  1316, 1316 

REFORMING  CONTRACTS.    iSee  Mistakb.) 

REGISTRATION,  CONSTRUCTIVE, 
notice  by,  401—402 

REGISTRY  ACTS, 

object  and  policy  of,  397,  398,  401, 402.    CSee  Notice.) 

RELEASE, 

when  founded  in  mistake,  112, 145 

when  obtained  through  concealment  of  facts,  217 

by  one  partner  fraudulently,  220,  681 

REMAIN  DER-MAN, 

when  relieved,  334—340.    CSee  Revebsionebs.) 

REMEDIES, 

distinguished  into  two  classes,  25—28 

often  defective  in  courts  of  law,  26,  27 

restrained  and  modelled  in  courts  of  equity,  to  meet  the  exigencies  of  a  case,  27, 

28 
different  in  courts  of  equity  and  courts  of  law,  25 — 29 
inadequacy  of  legal,  as  ground  of  jurisdiction  in  equity,  33 

REMITTANCE  FOR  BENEFIT  OF  CREDITORS,  1041—1046 
when  on  assignment  or  trust,  1041 — 1046 
when  revocable,  or  not,  1041 — 1046 

RENTS  AND  PROFITS, 

where  premises  are  destroyed  by  fire  or  other  accident,  101,  102 
where  express  covenant  to  pay,  101, 102 
apportionment  of,  476 — 479.    (See  Appobtionment.) 
concurrent  jurisdiction  in  cases  of,  508— 514 

the  jurisdiction  is  resolved  into  matters  of  account  or  of  multiplicity  of  suits,  509, 
509 
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RENTS  AND  V^OFlTQ^-eonHnMed. 

where  party  has  not  eBtabliahed  his  right  to  mesne  profits  at  law,  508,  609 

in  cases  of  tortious  or  adverse  claims,  510 

aoooont  of,  where  jadgment  oi^dditor  has  levied  npon  real  estate,  510,  51 1 

from  a  tenant  under  an  elegit,  510,  511 

from  a  stranger,  who  has  intraded  on  an  infant's  lands,  511 

in  cases  of  a  eesttU  que  trust,  512 

in  cases  of  dower,  512,  625 

in  cases  of  a  bond  creditor  against  the  heir,  512 

in  cases  of  an  heir  or  devisee,  512 

in  cases  of  ejectment  and  an  injunction  allowed  for  a  long  time,  513 

against  the  personal  representatives  of  a  tenant  guilty  of  a  tort,  513 

where  one  enters  by  tolt,  514  a 
tenant  in  common,  on  partition,  decreed  to  account  for,  666 
remedy  in  equity,  when  allowed,  684—686 
when  no  remedy  at  law,  684 — 687 

when  remedy  not  allowed  in  equity,  684  a 
when  discovery  required,  684  b,  685  e 
when  equity  will  decree  seisin  of  rent  seek,  684 — 686 
relief,  where  deeds  have  been  lost,  684 
relief,  where  there  is  a  confusion  of  boundaries,  684 
no  relief,  where  one  is  remediless  at  law  from  negligence,  684  a 
remedy  in  equity  sometimes,  when  a  remedy  at  law,  684  b,  684  e,  685 
remedy  in  cases  of  rent,  only  in  analogy  to  that  at  law,  685 
where  rent  is  charged  on  land,  owner  not  personally  liable  in  equity  for  rent,  685 
remedy  by  distress  or  action 'of  debt  now  enlarged  at  law,  684  b,  684  r,  685,  686 
where  a  resort  to  equity  is  still  advisable  in  cases  of  rent,  685 — 687 
under-lessee  cannot  be  sued  for  rent  on  the  covenant  of  the  lease  at  law,  but  may 

in  equity,  687 
where  an  original  lessee  is  insolvent,  equity  will  compel  the  under-lessee  to  pay 
the  rent,  687 

BEPAIBS, 

on  estates,  when  allowed  for,  1235 — 1239 
on  estates,  lien  for,  1235—1239 

REPETITION, 

in  dvil  law,  of  money  paid  under  mistake  of  law.  111,  note 

REPRESENTATION,  191—208.     ^See  Fbaud.) 

RESCISSION  OF  DEEDS  AND  INSTRUMENTS,  692—706.  (58<j  Canokllation.) 
when  decreed,  692 — 705 
void  and  voidable  deeds,  696 — 702 
in  cases  of  fraud,  696 — 698 

against  public  policy,  696 — 698 

against  conscience,  696^700 

when  satisfied,  703—705  a 

other  cases,  703 — 705  a 
upon  what  terms  decreed,  696,  707,  997 

RESTRAINT  OF  MARRIAGE, 

contracts  and  conditions  when  void  or  not,  274 — 291.    {See  Mabriaoe.) 

RESTRAINT  OF  TRADE, 

contracts  for,  292.    QSee  Fbaud,  Cokstbuctive.) 

RESULTING  TRUST.    (See  Tbust),  1195—1206 
from  conveyance  without  consideration,  1197 
from  fraud,  1198 

from  failure  of  object  of  trust,  1200 
from  payment  of  consideration,  1201 

REVERSIONERS  AND  REMAINDER-MEN, 

where  relieved  against  fraud  or  catching  bargains,  334 — 340 
grounds  of  relief,  334—339 

tbeir  right  to  relief,  unless  heirt,  questioned^  338,  note 
age  does  not  prevent  the  protection  of  equity,  337,  338 
contracts  by,  when  necessitous  and  embarrassed,  337 — 340 
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REVERSIONERS  AND  REMAINDEB-MEN--H?(m<m«r<;. 

where  the  transactions  with,  are  sanctioned  by  the  person  /m  htco  parentit,  339, 

340 
doctrines  of  the  Roman  law  as  to,  341 
apportionment  of  incumbrances  between  them  and  tenant  for  life,  487.    (^See 

Hsrss  Ain>  Expectants.) 

REVOCATION, 

of  a  legacy,  by  mistake,  remedied  in  equity,  182,  182  a,  183 

REVOCATION  OF  VOLUNTARY  TRUSTS, 
when  good,  972,  1036  6,  1041—1047,  1196 

REVOLUTION, 

treated  as  an  accident,  93 


SALE, 

of  assets  by  an  executor,  when  valid  or  not,  579 — 581 
fraud  in,  212.    {See  Fbaud.) 
concealment  in  cases  of,  212 

SALE  OF  LANDS, 

when  decreed  in  equity  to  pay  debts  by  acceleration,  1217,  1218 
when  to  raise  gross  sums  payable  out  of  rents  and  profits,  1064, 1064  a 
to  satisfy  liens,  1217, 1218.    (.See  LiBN.) 

on  reversions,  1217, 1218 
to  pay  debts,  how  power  construed,  1061 
to  execute  trusts  under  wills,  1060 — 1062 
trusts  for,  by  whom  to  be  executed,  1060 — 1061 
by  whom  power  to  sell  to  be  executed,  1060 — 1061 
when  executors  are  to  sell  under  wills,  1060 — 1062 

SATISFACTION.    ^See  Election.) 
what  it  is,  1099 

what  raises  a  question  of,  1099 — 1123 
matter  of  presumption,  1100 — 1102 
may  be  rebutted,  1102 
in  cases  ^usdem  generitf  1104 
of  portions  secured  by  settlement,  1108,  1109 
of  portions  by  will  and  advancement,  1108 — 1115 
of  legacies,  when,  1110 — 1122 

when  not,  1113—1122 
of  debts  by  legacies  to  creditors,  when,  1110,  1119,  1123 

when  not,  1119, 1128 
as  between  different  countries,  1223 
what  will  create  a  case  of,  1223  o 

SEAMEN.    CSee  Mabikbbs),  332 

SECRETS  OF  TRADE, 

injunction  to  prevent  disclosure  of,  952 

,    SECURITIES, 

marshalling,  and  priorities  of,  633 — 643,  837,  838,  1233  a,  {^Sic  Marshalling  of 
Securities.) 

SEISIN,  LIVERY  OF, 

when  defect  of,  will  be  supplied,  166 

SEPARATE  ESTATE  OF  WIFE.    (^See  Htoband  AND  Wife),  1:J78— 1380,  1388— 
1397 

SEPARATION, 

of  courts  of  equity  from  courts  of  law,  34 — 37.'    {Sre  Coubts  of  Equity.) 

SEQUESTRATION, 

effect  of  in  equity,  833 


INDEX.  1085 

SET-OFF,  1430—1444  ' 

at  law,  1431—1434 
in  equity,  143S— 1443 
of  matnal  debts  and  credits,  1435 
where  tibere  are  ctosb  demands,  1436  a 
equitable  debts,  1436,  1437 
set-off  in  the  dvU  law,  1438—1444 
how  affected  bj  Judicature  Act,  1873,  lii4  « 

SETTLED  ACCOUNT; 

when  it  will  be  opened,  52^-^26.    {^See  Aooodnt.) 

SETTLEMENT, 

when  injunction  awarded  against  the  assertion  by  the  heir  in  tail  of  a  title  to  its 

prejudice,  64 
mistake  in,  when  remedied,  159, 160,  note 

underhand  agreement  to  defeat  will  be  avoided  in  equity,  267,  268 
secret  of  wife  in  fraud  of  marital  rights,  273 
postnuptial,  when  valid  or  not,  372—374 
equity  of  wife  to  a,  1402 — 1425.    (^See  HUSBAND  AND  Wife,  and  Mabbiaox 

Sbttlxment.) 

SOLICITOR   AND   CLIENT,   218,   219,    310—814,    1233  e.      (See   Client  and 
Attobnxt.) 

SPECIALTY  CREDITOR, 

marshalling  of  assets  with  respect  to,  471,  562 — 567,  572 

SPECIFIC  DELIVERY  OF  CHATTELS,  707—711.    (See  Dblivbby— Chattels.) 
when  decreed,  707—711,  906,  907 

SPECIFIC  PERFORMANCE  OF  CONTRACTS,  712—793 
compelled  in  equity,  30, 158 — 165 
to  enter  into  partnership,  665,  note^  666 — 670 
history  of  equity  jurisdiction  as  to,  712 — 716 
general  grounds  of,  717—720,  738—743 
when  of  awards  decreed,  1457, 1458 
when  specific  performance  not  decreed,  736 
of  personal  property,  when  decreed,  716 — 726 
when  decreed  of  stock,  or  not,  716 — 726 
of  personal  acts,  when  decreed,  718 — 738,  958 
of  personal  covenants,  when  decreed,  718^738,  958 
of  covenants  between  landlord  and  tenant,  718—721 

for  a  partnership,  721  ' 

for  lease,  721,  728,  729 
respecting  annuities,  722 
respecting  boundaries  of  estate,  729 
in  favour  of  sureties,  730 
exercise  of  jurisdiction  discretionary,  742,  749 
respecting  real  property,  743 — 793  b 
respecting  lands  in  foreign  countries,  743,  744 
when  decreed  generally,  753—793  b 
when  not,  750,  751,  767,  771—777 
in  whose  favour,  723,  736,  788 

when  vendee  may  insist  upon  specific  performance,  pro  tanto,  779 
when  remedy  mutual,  729,  736 
how  specific  performance  decreed,  738,  739 
of  parol  contracts,  when  enforced  or  not,  750 — 782 
in  cases  within  statute  of  frauds,  752 — 782 
court  will  vary  terms  to  meet  particular  equities,  337  a 
possession  continued  under  contract,  part  performance,  763  0,  763  b 
will  not  be  decreed  in  contracts  for  constructing  railways,  778  a 
in  cases  of  part-performance,  759 — 768 
in  cases  where  defendant  sets  up  a  contract  different  from  plaintiff's,  and  plaintiff 

consents  to  comply  with  the  contract  stated  by  defendant,  770  a,  770  6,  770  c 
what  is  part-performance  or  not,  759 — 767 
in  cases  of  fraud,  768—788 
distinction  between  plaintiffs  and  defendants,  769 
effect  of  laches,  771—781 
in  cases  not  within  statute  of  frauds,  782 — 787 
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SPECIFIC  PBRFORMANCB  OF  CONTRACTS— ro»^ini«?rf, 
against  assignees  and  purcbasers  with  notice,  782,  783,  784 
against  privies  and  representatives,  788 
in  cases  of  volnntaiy  assignment,  793  ^,  793  d 
compensation  in  cases  of,  773,  794 — 799 
of  covenants  of  indemnity,  860 
of  agreements  to  refer,  1457,  1468 
of  awards,  when  decreed,  1467, 1468 

SPOLIATION  OF  DEEDS, 
frauds  by,  252,  264 

STARS  DECISIS, 

application  of  this  role,  426 

STATED  ACCOUNT, 

what  it  is  {See  Account),  623 — 626 

STATUTE  OF  FRAUDS,  168, 330, 373,  374.    {See  FRAUDS,  Statute  of.) 

STATUTE  OF  LIMITATIONS,  64  0,  629.    (^8ee  Limitations,  Statute  of.) 

STATUTE  OF  MORTMAIN,  297.    {See  Mortmain,  Statutes  of.)  \ 

STATUTES,  I 

13th  Eliz.  as  to  creditors,  363—381  I 

27th  Elis.  as  to  purchasers,  426—436.    {See  Fraudulent  Convetances.) 

I 

STULTIFY, 

maxim,  that  no  man  can  stultify  himself,  226 — ^231 

SUBPCENA, 

invention  of  this  writ,  46  ^ 

SUBROGATION,  I 

what  it  is  in  the  Roman  law,  667, 636 

SUBSTITUTION, 

what  it  is  in  the  Roman  law,  667,  636 

of  sureties  to  the  place  of  creditors,  493,  ThotCy  602 

adopted  from  the  civil  law,  667,  636—638 

SUBSTITUTION  TO  A  LIEN, 

when  legatees  and  creditors  entitled  to,  1227 — 1229 

when  siu)sequent  purchasers  and  incumbrancers,  1227 — 1229 

SUITS,  MULTIPLICITY  OF,  457,  462—464,  470,  478,  483,  496.   (^See  Multiplicity), 
614,621,679 

SUPPLICAVIT,  WRIT  OF, 
when  grantable,  1476, 1477 

SUPPRESSION, 

of  deeds,  frauds  by,  262 

SURCHARGE  AND  FALSIFY, 
meaning  of  these  terms,  625 

SURETIES, 

released,  when  bond  not  signed  bj  all  parties,  164  a 
so  also  where  the  surety  obtains  release  by  fraud  of  principal,  167 
concerlment  of  facts  from,  214,  215 
neglect  of  creditor  to  pursue  claim,  325  a 
contracts  of  suretyship  limited  by  time,  construed  strictly.  ^27  a 
when  discharged  by  conduct  of  creditor,  324 — 326 
contribution  between,  492 — 604 
grounds  of  relief  in  cases  of  contribution,  492 — 496 

whether,  on  payment  of  the  debt,  entitled  to  an  assignment  of  the  security,  493, 
%ote,  499,  499  a,  499  h,  499  c 
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gabetitation  of,  to  the  place  of  crediton,  493,  note,  498  a,  502 
doctrines  of  the  Roman  law  as  to,  494,  500, 501 
contribntion  between,  enforced  at  law  and  equity,  495 
cases,  where  relief  is  more  complete  in  eqaity  than  at  law,  495,  496 
where  an  account  and  discoveiy  are  wanted,  496 
where  therefare  nomeroos  parties  in  interest,  496 
where  remedy  at  law  is  inadequate,  496 
where  one  surety  is  insolvent  and  asother  pays  the  debt,  496 
where  one  surety  dies,  and  the  surriying  surety  pays  the  whole  debt,  497 
representatiTe  of  the  deceased  pafty  may  be  compelled  to  'contribute  his 

shao^  497 
where  there  are  distinct  bonds  with  different  penalties,  and  a  surety  upon 

one  pays  the  whole,  498 
where  there  are  counter-equities  between  them,  498 
where  a  second  bond  is  subsidiary  to  another,  498 
entitled  to  securities  held  by  the  creditor,  499 

whether  sureties  have  the  benefit  of  the  judgment  of  the  creditor  against  the 
bail  of  the  principal,  499  a 
whether  a  discharge  of  one  discharges  the  other  sureties,  498  a,  note 
whether  one,  who  pays  off  a  specialty  debt,  succeeds  to  its  priority,  499  d,  499  d 
where  a  surety  has  a  oounter*bond  from  the  principal,  602 

sureties  on  debt  to  crown  entitled  to  be  substituted  to  rights  of  the  crown,  502,  notf. 
{See  Pbincipal  and  Subett.) 
where  the  surety  is  only  holder  for  part  of  debt,  602  a 
where  surety  assumes  the  debt,  502  h,  502  0 
marshalling  of  securities  in  favour  of,  633 — 646.    iSee  Mabshallikq  of  Skouri- 

TIES.) 

SURETIES,  RELIEF  OF,  730 

against  creditor  and  debtor,  730 
by  bill  quia  timet,  730,  849 
on  covenant  to  indemnify,  849,  850 
injunction  in  favour  of,  904 

SURPLUS, 

in  cases  of  charities,  how  applied,  1181 

SURPRISE, 

its  meaning  as  used  in  courts  of  equity,  120,  note,  251,  note 

where  presumptive  of  fraud,  119, 120,  n4>te,  251 

when  consent  is  obtained  by,  222 

when  mixed  up  with  mistake,  251 

when  a  ground  of  jurisdiction,  261 

where  a  deed  is  not  read  to  a  party,  251,  note 

what  will  avoid  a  deed,  251 

SURRENDER, 

when  supplied,  177 


TACKING, 

definition  of,  412 

its  hardship,  413 

grounds  on  which  it  is  supported,  412 — 416,  420 

called  a  Tabula  in  nau/ragio,  414 

Lord  Hardwicke^s  account  of  its  origin,  415 

unknown  in  the  Roman  law,  420 

confined  to  bond  fide  purchasers,  416,  421 

does  not  extend  to  creditors  by  judgment,  &c.,  416,  417 

where  third  mortgagee  purchases  a  prior  judgment,  416 — 418 

where  money  is  lent  upon  the  credit  of  the  land,  417,  418 

where  first  mortgagee  lends  to  the  mortgagor  upon  judgment  or  statute,  417 

or  on  a  second  mortgage,  418 
bond  debt  cannot  be  tacked,  except  against  heir,  418,  419 
party  must  hold  both  securities  in  same  right,  418 
where  prior  mortgagee  has  a  third  mortgage  as  trustee,  418 
in  mortgages  of  personal  property,  1034, 1035    (^See  Notice.) 

TENANT.    (^See  Landlobd  and  Tenant),  323 
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TERMS  FOR  TEARS, 

on  special  troBts,  998 — 1003 

nature  of,  998—1001 

how  they  follow  the  inheritance,  998,  999 

what  entitles  purchaser  to  benefit  of  term,  1000 

when  the  term  becomes  mei^ged  in  the  inheritance,  1001 

distinction  between  terms  attendant  and  in  gross,  1002 

when  charges  are  primaxilj  on  such  terms,  and  when  not,  1003 

TESTIMONY,  BILL  TO  PERPETUATE,  1482, 1505—1513 
when  it  lies,  1505—1513 

when  lands  are  devised  bj  will  away  from  heir-at-law,  1506 
objections  to  such  testimony,  1507 

not  entertained  where  action  may  be  at  once  commenced,  1508 
maintainable  in  cases  where  bill  of  discovery  is  not,  1509 
in  case  of  bond  fide  purchaser,  1510 
plaintiff  must  have  present  vested  interest,  1511 
decree  of  court  in  such  cases,  1512 
present  practice  as  to  perpetuating  testimony,  1512  0 
publication  of  testimony,  1516 

TESTIMONY,  BILL  TO  TAKE  DE  BENE  ESSE,  1482,  1513—1516 
when  it  Ues,  1513—1516 
when  witnesses  abroad,  1514, 1515 
when  witnesses  aged  or  infirm,  1514 
.  when  a  single  witness  only,  1514, 1515 
present  practice  as  to  taking  evidence  de  bene  esiCf  1514  a 
of  witnesses  abroad,  1516 
when  depositions  published,  1516 
evidence  taken  in  one  suit,  admissible  in  another,  1516  a 

TIMBER, 

cases  of  cutting  down,  517 

TIME,  LAPSE  OF, 

how  it  affects  equitable  demands,  529 

when  it  is  of  the  essence  of  a  contract,  or  not,  in  equity,  776 — 780 

TITHES  AND  M0DU8ES, 

ancient  jurisdiction  of  exchequer  over,  519, 520 

when  jurisdiction  of  chancery  arose  as  to,  519 

account  and  discovery,  the  grounds  of  jurisdiction,  519,  620 

when  right  is  disputed,  it  must  be  settled  at  law,  519 

when  equity  will  establish  a  modus,  519,  520 

bill  brought  for,  and  to  fix  boundaries,  618 

TITLE, 

where  party  acts  under  ignorance  of,  120,  note — 122, 7u>te,  129, 130 

TORTS, 

bill  in  equity  for  account  in  cases  of,  455,  notej  460,  467,  not^y  611,  615—519 
of  agents  chargeable  in  equity  upon  their  estate,  464,  467,  468 
accounts  growing  out  of,  462—464,  467,  468,  511,  515—519 

TRADE,  RESTRAINT  OF, 

contracts  in,  292.    (See  Fraud,  Constructive.) 

TRADE-MARKS, 

fraudulent,  assuming  trade-marks  of  another,  961 
relief  by  injunction,  951 

TRESPASSES, 

equity  jurisdiction  grew  out  of,  48 

TRUSTEE  AND  CESTUI  QUE  TRUST, 

relief  in  cases  of  concealment  by  the  former,  322 

acquiescence  of  cestui  que  truttf  322  a 

courts  require  proof  of  good  faith  in  the  purchase  of  expectancies,  337  a 

their  peculiar  fiduciary  relation,  321, 322 

distinction  between  this  relation  and  that  of  client  and  attorney,  313 
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TRUSTEE  AND  CESTUI  QUE  TRUST— coiUhived. 
cestui  que  trust  a  barbarous  phrase,  321,  ni>Ui 
tmstee  cannot  purchase  for  himself,  321,  322 
not  necessary  to  show  his  bargain  to  be  advantageous,  321,  322 
same  rule  applies  to  afiPect  persons  in  like  sitaatious,  322,  323 
where  trustee  suffers  title-deeds  to  go  out  of  his  possession,  392 
accounts  between,  465 

mixing  up  trust  funds  with  his  own,  46i,  note 
not  allowed  to  make  profit  of  trust  funds,  465 
nor  to  purchase  trust  estate,  322 

nor  to  partake  of  bounty  of  cestui  qufi  ttnist  unless  in  special  cases,  321 
compensation  to  trustees,  whether  allowed,  322,  notef  1268 
rights,  powers,  and  duties  of  trustees,  977—979,  1267—1290.    (tSee  Tbu&t.) 
remedies  against  trustees,  1267 — 1290 
breach  of  trust,  what  is,  1267—1290 
care  of  trust  money,  1269,  1270 
duty  of  trustees  in  making  investments,  1271,  1272 
trustee  responsible  for  unwise  investment  of  trust  funds,  1273 
joint,  when  responsible  for  each  other,  1280 — 1290 
when  removed  from  trust,  1191  a,  1287, 1289  a 
to  preserve  contingent  remainders.  991 — 997 
rights  and  duties  of  such  trustees,  991 — 997 

not  entitled  to  compensation  for  services  unless  specially  provided  for,  1268 
liability  of  trustee  for  wilful  neglect,  1284  b 
temporaiy  absence  from  kingdom  no  disqualification,  1287 
neither  is  bankruptcy,  1287 

court  cannot  exercise  discretion  reposed  in  trustee,  1355  a 
option  of  cestui  que  trusty  1262,  1273  a 
trustees  cannot  make  cestui  que  trust  party  to  partnership,  &c.,  1273  h 

TRUSTS, 

nature  of,  960—982 

history  of,  960—974 

in  real  property,  when  they  follow  the  analogies  of  law,  974, 97S 

entertainea  in  equity,  29 

mistake  in  supposing  equity  jurisdiction  arose  from,  48, 49,  76 

these  give  it  new  activity,  49 

not  exclusively  cognizable  in  equity,  60,  534 

courtesy,  and  dower,  in  trust  estate,  64  a 

have  the  same  effect  in  equity  as  legal  estates  at  law,  64  h 

executory,  susceptible  of  modifications  in  equity,  64  h 

relief,  when  they  fail  of  being  executed,  98 

when  enforced  against  those  in  possession  of  the  property,  533 

cases  of  bailments  cognizable  at  law,  60,  534 

where  jurisdiction  of  equity  is  exclusive,  534,  535 

could  not  be  enforced  in  the  ecclesiastical  courts,  535 

trusts  by  parol,  972,  note 

trustees,  powers,  rights,  duties  of,  977—979,  1267—1290 

responsibility  of,  1267—1290 

care  of  trust  money,  1269 

deposit  with  bankers,  1269 

letting  money,  on  what  securities,  1269 — 1278 

Sersonal  security  alone  not  proper,  1269 — 1278 
uty  of,  as  to  real  or  personal  estate,  1275 

when  chargeable  with  interest,  1277 

joint,  how  far  responsible  for  each  other,  1280 — 1290 

receipts  by  joint,  1280—1283 

powers,  joint,  when  executable,  1062.    (&<?  Power.) 

debt  of,  by  breach  of  trust  is  not  a  specialty,  1286 

want  of  trustees  supplied  in  equity,  1060,  1061 

new,  when  appointed,  1061,  1062,  1287 

trustees  when  removed,  1191  a,  1287,  1289 

trustees,  by  implication,  1060^  1061 

trusts  foreign,  jurisdiction  in  equity,  1184—1186,  1290—1300  a 

late  case  on  the  subject,  1300  a 
trust  in  respect  to  lands,  1293 — 1300 
when  not  enforced,  1296,  1298 

where  trusts  expire,  legal  title  remains  in  trustee,  1196  ft 
trusts,  construction  of  words  of,  1062 — 1065.    {Ste  Power.) 
equity  jurisdiction,  as  to,  1062 — 1066 

4«A 
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TUVSTS— continued, 

express  trusts,  what,  979  a  • 

trusts  for  illegal  purpose,  982,  note 
marriage  settlements,  983—997  a 
terms  for  years,  998—1003 
mortgages,  1004—1035 
aeignments,  1030—1057 

by  assignment,  when  revocable  or  not,  973, 1040 — 1046 
bj  wil&  and  testaments,  1058 — 1074 
powers,  when  they  are  trust,  1068 — 1065 

indefinite  and  vague  are  void,  979a,  979^  1068—1074,  1165,  1183— 1196a 
for  charity,  1155 — 1171.    (See  Chabitiecl) 
voluntary,  when  enforced  or  not,  973,  979  a,  987,  1041—1044 
precatory,  1068 
secret,  1068 

failure  of  trusts,  effect  of,  979  a,  1166—1162,  1196a 
election  and  satisfaction,  1075 — 1098 
charities,  1136—1194 

•  implied  or  constructive  trusts,  1195 — 1300 
on  presumed  intention,  1195 — 1254 
money  paid  to  one  for  use  of  another,  1041,  1196,  1196a 
resulting  trust,  1196—1210 
election,  when  it  creates  a  trust,  1082, 1083 
conveyance  without  consideration,  when  a  trust,  1197, 1200 
purchase  in  the  name  of  another  person,  1201 — 1207  a 
by  a  parent  in  the  name  of  son,  1202 — 1205 
in  name  of  wife,  1204 
joint  purchase,  when  a  trust,  1206 
purchase  by  partners  when  a  trust,  1207,  1208 
when  rebutted,  1201  ft— 1207 
executor,  a  trustee,  of  residue,  1208 
executor,  who  is  a  debtor,  when  a  trustee,  1208,  1209 
charge  for  payment  of  debts,  when  a  trust,  1058 — 1060 
purchase  by  trustee,  with  trust  money,  1210 
purchase  by  party  under  covenants,  when  a  trust,  1210,  1211 
recommendation,  when  a  trust  or  not,  1068 — 1074 
.  trust  created  where  there  is  no  absolute  discretion,  1068  b 
implied  trusts  from  equitable  conversion  of  property,  1212 — 1215 
vendor,  when  a  trustee,  1212 — 1215 
purchaser,  when  a  trustee,  1212—1215 

agent,  purchasinff,  is  a  trustee,  1211  a 

purchaser,  when  bound  to  see  to  the  application  of  purchase-money,  or  not 
1124—1135 
present  state  of  the  law  on  this  subject,  1135  a 

trusts  from  equitable  liens,  1216 
enforcement  and  satisfaction  of  liens,  1216  a 
in  case  of  judgment  creditor,  1216  ft 
court  will  decree  sale  of  inheritance,  1216  r 
lien  of  vendor  for  purchase-monev.  a  trust,  1217 — 1230 
originof,  1219— 1228 
when  lien  waived,  1224—1226 
taking  a  security,  whether  a  waiver  of  lien,  1226 
lien  extends  to  and  against  representatives,  1227 
lien  in  favour  of  third  persons,  1227, 1228,  1231 
when  not,  1232,  1233 

lien  against  purchasers,  in  what  cases,  1227, 1229,  1232 
lien  against  genexal  assignees,  1228,  1229 
lien  by  deposit  of  title-deeds,  1020,  1230 

lien  by  deposit  of  money  for  particular  purposes,  1231  . 

lien  for  repairs  and  improvements,  1234,  1242 
by  part-owners,  1242 
by  partners,  1243 
lien  of  creditors,  by  charge  for  payment  of  debts  in  wills,  1060,  1061,  1244 — 1246 
what  words  rreate'a  charge,  1060,  1061,  1244 — 1246 
intention  of  testator  as  to  payment  of  debts,  1247,  1247  a 
latest  decision  as  to  when  executors  who  have  land  devised  to  them  are  bound  to 

pay  debt*,  1247  ft  ^ 

Hen,  in  what  cases  a  primary  charge  on  land.  1003,  1248  d 

in  what  oai»es  not,  1003.  »f»^<».  1240  ,i^ 

lien  in  favour  of  dowross.  1249  J 
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trust  arising  from  ultimate  liability,  1249,  1250 
trust  from  payments  by  mistakef  1250,  1251 
trust  of  coiporation  funds  for  debts,  1252 
trusts  created  in  invUum^  1254 — 1266 

purchase  in  violation  of  trust,  1254 — 1266 

conversion  of  trust  funds,  1257 — 1261  a 

altered  investments  held  liable  by  implication,  1261  a,  1261  6 

cettui  que  trust  entitled  to  all  profits  made,  1277  a 

profits  of  illegal  conversion,  1260, 1261 

sale  and  repurchase  by  trustee,  1263,  1264 

arising  from  frauds,  l'263— 1265 

purchase,  with  notice  of  trust,  1257 
executory  trusts,  construction  of,  984, 1066 
trusts  never  fail  in  equity  for  want  of  trustee,  1058 — 1061, 1190 
power  of  appointment,  when  a  trust,  1059 — 1062 
power  when  a  trust,  1064, 1064  a,  1070 

TURPITUDE, 

contracts  growing  out  of,  296 — 801 


UNDUE  INFLUENCE.    CSee  Influence),  239,  264—266 

USES.    {See  Tbusts),  48,  49,  60,  76,  534 

USES,  CHARITABLE, 

legacies  for,  no  marshalling  of  assets  for,  569 

USURY, 

contracts  for,  64  0,  801,  302.    (iS^^  Fbaud,  Conbtbuctivb.) 


VENDOR, 

when  specific  performance  decreed  or  not,  for  or  against,  712 — 793  J.     (^See 

.    Specific  Pebfobmance.) 

when  he  is  a  trustee,  1212 — 1215.    (Sfie  Tbust.) 

lien  of,  for  purchase-money,  1216 — 1230.    (See  Lien.) 

when  his  lien  is  waved,  or  not,  1224 — 1226 

whether  lien  can  be  assigned,  1227 

against  whom  the  lien  of,  exists,  1227 — 1233 

how  far  the  lien  is  good  against  creditors,  1228 

whether  the  lien  exists  in  case  of  taking  by  eminent  domain,  1231  b 

VERDICTS, 

fraud  in,  remediable  in  equity,  252 

VOID  AND  VOIDABLE, 

what  acts  capable  of  confirmation,  'SO 7 

VOLUNTARY  CONTRACTS, 
when  enforced  or  not,  433 

VOLUNTARY  CONVEYANCES, 

rights  of  subsequent  purchasers  in  regard  to,  425 — 436.    (^See  Fbaudulent  Con- 
veyances.) 

VOLUNTARY  CONVEYANCES  FOR  BENEFIT  OF  CREDITORS, 
when  revocable  or  not,  972,  987,  1041—1047,  1196 

VOLUNTARY  DEEDS  AND  CONTRACTS, 

when  enforced  in  equity,  or  not,  706,  706  a,  787,  793  a,  793  b,  973,  987 

VOLUNTARY  POSTNUPTIAL  CONTRACTS, 

when  enforced,  or  not,  250,  793  a— 793  ft,  983,  987 

VOLUNTARY  SETTLEMENTS, 
when  void  or  not,  366 

VOLUNTEERS, 

when  equity  will  interfere  or  not  in  favour  of,  105  a,  176,  433 
in  cases  of  defective  execution  of  powers,  9o,  \0o  a,  175,  176 


r 
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wagkr, 

contract  of,  void,  294 

WAOBR  OF  LAW, 

fonnerlj  allowed  in  maxij  actions  of  account,  448 

WARD.    (See  QUABDIAN  AND  Ward),  317—320,  483,  iMte 

WARD  OF  CHANCERY, 

when  an  infant  is,  1352,  1363, 

WASTE, 

remedy  at  law,  909— 92(> 

remedy  in  equity,  909 — 920 

injunction  to  prevent,  when  granted,  912 — 920 

concurrent  jurisdiction  of  equity,  in  cases  of,  515 — 518 

bill  for  account  sustained  against  executor  and  heir  for  opening  a  mine  and  dis- 
posing of  the  ore,  515,  516 

grounds  of  jurisdiction  in  this  case,  515,  516 

whether  when  discovery  is  sought,  an  account  will  be  decreed,  515 — 518 

cases  of  cutting  down  timber,  517, 

whether,  to  sustain  an  account,  there  must  be  a  prayer  for  an  injunction  to  pre- 
vent future  waste,  517,  518 

remedy  at  law,  516,  517 

in  pulling  down  buildings,  518  a 

by  executors  and  administrators,  579 — 581 

by  husband  ot/eme  covert  executrix,  582 

WEAKNESS,  MENTAL, 

relief  in  cases  of,  234—239 

WIDOWS, 

conditions  restraining  marriage  by  or  to,  285,  noU 

maishalling  of  assets  with  respect  to,  568.    (See  Administration.) 

WILLS, 

of  personal  and  real  estate  differently  construed,  64  h 

defect  in  executing  power  by,  when  aided,  97,  178,  174 

cancelled  by  mistake,  supposing  a  later  one  executed,  99 

where  a  party  is  prevented  from  making  one  by  accident,  no  relief,  105  a 

fraud  in  obtaining,  whether  remediable  in  equity,  184,  nattt,  238,  440 

fraud  in  suppressing,  whether  remediable  in  equity,  264 

mistake  in  the  construction  of,  126,  127 

mistakes  in,  179, 180 

execution  of  powers  by,  instead  of  a  deed,  97,  173,  174 

trusts  under,  1058—1074 

how  construed,  1060—1062,  1065, 1065  a 

power  to  sell  under  trusts,  1061,  1062 

who  are  to  execute,  1061, 1062 

Sower  to  raise  portions,  1063, 1065 
escription  of  persons  to  take.  1065  a 
what  description  good  or  not,  1065  a 
precatory  words,  when  construed  as  legacies,  1068 — 1079 
difference  of  construction  of  words,  as  to  real  and  personal  estate  in,  1067  a 
construction  of  powers  in,  1060 — 1064  a 
equity  jurisdiction,  in  cases  of,  1064,  1064  a,  1445—1449 
peculiar  construction  of,  in  equity,  1068 
words  of  recommendation,  when  a  trust  or  not,  1068 — 1079 
election  between  claims  under,  1075—1098.  (See  Election  and  Satisfaction.) 
satisfaction,  what  is,  of  claims  or  not,  under,  1099 — 1135 
bill  in  equity  to  establish,  1445 — 1449 
by  whom  it  lies  or  not,  1447 — 1448 

how  established  in  equity,  531  and  note^  1447,  1449  and  notes 
doctrine  of  cy  preSf  1074  a 
general  rules  of  construction,  1074  b 
class,  when  to  be  ascertained,  1074  b 
disjunctive  words  not  construed  conjunctively,  1074  e 
extent  and  import  of  word  **  money,'*  1074  d 
the  words,  ratner  than  the  supposed  intent,  followed*  1074  c 
different  cases  do  not  much  assist  each  other.  1074/ 
general  words  following  specific  words,  1074  g 
equity  practice  in  regard  to  establishing  wills,  1449a,  1449  b 
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WITNESSES, 

not  proper  parties  to  discovery,  1499 — 1502 
exceptions  to  the  role,  1499—^1502 
perpetuating  testimony  of,  1505 — 1513 

WORDS 

how  construed  in  wills,  1060 — 1065  a 

dififerent  construction  of,  as  to  real  and  personal  estate,  1066 — 1067  a 
description  of  persons,  what  is  good  or  not,  1065,  1065  a 
description  of  property,  what  is  good  or  not,  1073 
recommendatory  and  precatory  words,  how  construed,  1068 — 1074 
powers,  words  conferring,  how  constrbed,  1060 — 1065 

WRIT, 

De  Rationalibv4  Divirit^  61 1 
De  Perambulations  farienddf  611 

WRIT  OP  INJUNCTION,  861—959.    {See  Injunctions.) 

WRIT  OF  NE  EXEAT  REGNO,  1464—1473.    (See  Nb  Exkat  Rbono.) 

WRIT  OF  SUPPLICAVIT,  1476, 1477.     (See  SUPPLICAVIT.) 

WRITTEN  INSTRUMENTS, 

mistake  in,  when  relieved,  152 — 166 

in  whose  favour  corrected,  161,  166,  178,  433 


YEARS,  TERMS  FOR.    {Sec  Terms  for  Years),  908—1003 
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